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CORRIGENDA  AND  ADDENDA. 

Page  if 6,  line  17,  for  "  that"  r6ad  "  a." 

18,  after  "  indoceraent"  add  **  a  comraa." 
€7,  dOe  "  bat." 
Its,  Hne  9  from  bottom,  far  •*  Co."  fad  "  Son. 
137,  line  18  of  marginal  note,  after  **  money"  read  **  within  lix  yean. 
St,  33  of  same,  dele  "  such  dedarationi"  and  inmrt  *'  which." 
34  of  same,  after  "  been"  read  «  made." 
153,  line  3,  deU  "  that." 

4tl,  marginal  note,  add  '*  Bail  who  move  to  set  aside  proceedings 
against  them  on  the  ground  of  their  discbarge,  by  giving  time 
to  the  defendant,  most  come  in  a  reasonable  time ;  and  where 
the  proceedings  were  commenced  in  Michaelmas  term,  it  was 
held  too  late  to  move  in  Hilary  term  following." 
975,  line  t7  of  marginal  note,  ^ter  **  for"  read  **  tlie  defendant" 
999,  n.  («),  line  «,  far  "  G.  4."  read  "  W.  4." 
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ARGUED  AND  DETERMINED  IN  THE 


COURTS  OF  EXCHEQUER  OF  PLEAS 


AVD 


EXCHEQUER  CHAMBER. 


IN 


|||lt{iaelma0  ^enn^ 

In  THE  Sixth  Year  of  the  Reign  op  WILLIAM  IV. 


Pinner  against  Arnold  and  Another.  18S5. 

ASSUMPSIT   for  goods   sold  and  delivered,  &c.  An  agreement 
This  was  an  action  to  recover  the  balance  of  an  pnnting-press 
account  for  making  a  copper-plate  printing-press,  and  at  "  within  the 
the  trial  before  Gumey  B.  at  the  Westminster  sittmg^  the  stamp  act 
afier  the  last   Trinity  term,  the  plaintiff   offered   in  g^Sule^tir* 
evidence  the  following    agreement,   which    was    un«  Agreement 
fitAiTined  •—  relating  to  the 

atampea  .—  ^^^^  ^^  ^^^^ 

"  Agreement  between  Mr.  Pinner^  press-maker,  on  and  does  not 
the  one  part,  and  Messrs.  Arnold  and  Fisher ^  copper-  s^p. 
plate  printers,  on  the  other  part.  Oct*  19,  1833. — I 
hereby  agree  to  make  for  Messrs.  Arnold  and  Fisher^ 
a  Tery  superior  grand  JElbg/e  press,  iron  frame,  with  fly- 
wheel motion  on  the  top  roller,  for  the  sum  of  90/.  to  be 
complete  and  perfect ;  Messrs.  i^rito/e/  and  Fisher  agree- 
ing to  pay  40/.  by  instalments  of  5/.  in  advance,  up  to  the 
yoL.  I.  B 


Pinner 

V. 
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1835.       delivery  of  the  press,  the  remainder  to  be  paid  in  six 
months.     The  press  to  be  ready  within  three  months 
from  the  date  of  this  agreement.  The  press  to  be  war- 
Arnold.      ranted  for  twelve  months.  D»  Pinner." 

and  Another. 

It  was  contended  on  the  part  of  the  defendants  that 
this  agreement  should  have  been  stamped,  it  not  being 
an  agreement  relaUng  to  *'  the  sale  of  any  goods,  waref, 
or  merchandize/'  within  the  exemption  in  the  stamp 
act,  55  G.  3.  c.  184.  schedule,  tit.  Agreement ;  the  learn- 
ed judge,  however,  admitted  it  in  evidence,  and  the 
plaintiff"  had  a  verdict,  with  leave  for  the  defendant  to 
move  to  enter  a  nonsuit,  in  case  the  court  should  be  of 
opinion  that  the  agreement  ought  to  have  been  stamped. 

Chilion  now  moved  accordingly.  This  case  is  di&> 
tinguishable  from  Wilks  y.  Atkinson  (a),  Rnd  Hughes 
V.  Breeds  (i),  which  were  relied  upon  by  the  other  side 
at  the  trial,  and  falls  within  Buxton  v.  Bedallic).  In 
that  case,  as  in  the  present,  nothing  was  said  as  to 
putting  up  the  machine,  but  the  putting  up  is  inciden- 
tal to  both  ^reements,  and  plaintiff  came  again  and 
again  to  put  up  and  adjust  the  piintiDg*press. 
\Parke  B.  What  is  but  a  contract  for  the  sale  of 
goods  ?  The  point  was  decided  in  Wilks  v.  Atkimson^l 
There  seems  to  be  a  connection  between  the  statute 
of  frauds  and  the  exemption  in  the  stamp  act,  and 
the  legislature  appears  to  have  intended  that  agree- 
ments which  are  required  by  the  former  to  be  in 
writing  shall  be  stamped.  [Parke  B,  The  way  in 
which  the  two  statutes  seem  to  be  connected  is  this : 
where  agreements  are  held  to  be  within  the  statute  of 
frauds,  it  is  from  their  being  agreements  relating  to 
the  sale  of  goods,  and  if  sOj  they  are  equally  within 

{a)  6  Taunt.  11.  (h)  %  Car.  &  P.  1 59. 

(c)  3  £aat,  503. 


PlNNKE 

V. 
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the  exemption  of  the  statnp  act]  In  Groves  t*  18S& 
JBbei(a),  a  contract  for  oAk  pins  which  were  not  then 
nde^'Was  bdd  not  to  be  within  the  statute  of  frauds, 
ud  bere  the  subject-niatter  of  the  contract  does  not  ^^^^ 
exist,  but  it  is  an  agreement  for  the  making  of  goods. 
[LorcLitoi^er  C.B.  You  say  that  the  plaintiff  could  not 
hflTe  bought  a  press  ready  made  for  the  defendant,  but 
midertakesto  make  him  one.  ParkeB,  Still  that  would 
only  be  A  contract  for  the  sale  of  goods  made  by  him- 
df.  How  was  the  press  fixed  ?]  There  was  no  precise 
erideoeeas  to  that.  In  Hughes  v.  Breeds  {b\  Lord 
Tenierden  recognises  the  distinction  between  the  sale 
and  the  making  of  goods.  In  Wilks  v.  Atkinson  (e), 
the  rape  oil  had  only  to  be  expressed,  but  in  the  pre- 
sent case,  as  iii  Buxton  v.  BedaU{d),  there  were  many 
ooBstitQent  ports  to  the  machine.  [Parke  B.  The  dis-^ 
tioetioa  taken  b  this :  if  you  employ  a  tailor  to  repair  a 
ooatihis  remedy  is  for  work  and  labour,  but  if  to  make 
ttie,  his  action  must  be  for  goods  sold  and  delivered.]  - 

liOrdABiNGER  C.  B. — I  was  counsel  in  Buxton  v. 
isiaU:  the  decision  was  thought  a  very  doubtful 
ooeat  die  time,  and  modem  cases  seem  to  have  over* 
niled  it.  If  a  man  engages  to  sell  goods  made  by  him* 
self  within  a  certain  time,  it  is  still  a  contract  for  the 
sale  of  goods.  I  think  the  present  case  falls  within  . 
the  recent  decisions,  and  that  this  agreement  does  not 
nqoire  a  atamp. 

Parkb  B« — r  am  of  opinion  that  this  is  nothing 
none  Ibaa  an  agreement  to  sell  a  press.    If  it  had  ap<i     • 
peand  ekber  by  the  agreement  or  by  the  evidence  that 
the  preea  was  to  be  fiiced,  then  I  should  have  consi- 
dc»d  tbatit  was  not  within  the  statute  of  frauds,  but 

(•)  3  M.  &  S.  178.  (6)  «  Car.  &  P.  159. 

(«)6TaimL  11.  (a)  5  East,  303. 

b2 
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/I  I//  i.'.'i  /    •    :      :  ■■  i/  "  •    ' 
1835.       there  is  not  any  thing  in  the  case  to  show  that  this  was 

^'^^^»^    te^Sea«rife,ittaifhe'^lalhtiff  fcbtfd 'ftiml^  his*  <J6tf tract 

^^^    Wi(HWt*^gfi«rtg  Ifcfe  T)r68s  the  character  of  a  fixttife, 

^^^9^^      ^uttM'iVBeddUh^  been  over-rnled  both  hfGdrlutt 

'^^  ALl>fiftl56W'b.'ifad'GtJRNB!t  B.  concurred;       '    ' 


,.,  ' .'  . .   '  ..  .    '/•. •■  -.1   ■ '  ■ ' ' 


Va)  5  B.  &  A.  61S.  (6)  2  Car.  &  P,459.    . , ,  . 


.li  .\\i')v,".  y:^^'   Jill  li^-^^i  '.  ■  .  -  '^-^ ':    ■  ^i'  -^'r^^'^'i  '^l'  •■•^' 


'\\    )■•   ^   V,'-  .\ 


m'i^S^  *•  *  ^^  f*^***"- '  A*'  tb«"lafet  "s.^«i^r  'asstz^s-  '^%e 
in  an  action      <iatt,tyoP'Cftrthih>«J><,''tMe'pfAiiitiff  8bt-^iried  "a  ver^^^^^ 

SdLue  Im"  3>'«.  «>.'  s!  !^.  (tf!tteri^t*td  mi&'i  by  We  ifii  1^  #:  3: 

iM&T*  <^.''9.'? ^'The^^tnksteY  rftdh^ardS  ih'tJaMtion  allow;ecl  the' 
was  entitled  to  pliUlittff  %is  ftlll'diysM:  "'  FF^feft^liaVi'ftg  ob'^inei  a  rule 
SVodSiai    y^W  **  *«ttfet->ihtJtiltf  hot'  rtVi<Jw  Wis'  tkxation;'  and 

plea.  a»  re-      dftw^tli^Wain^'lib'  ttofe'ofeti  than'Sftmages,' 
gtricted  by  the  •^  ,     6    > 

rule*  of  plead- 

ins  of  nil 


itricted  by  the    .     , ,       ■    '^  ,  .  ,  ^     ;  i      '     ■  \ 

rule,  of  plead.    ''-'''     •''   "'  ''^"1  ""  ."•'  "I'l-'.'     *'     • 

ing  of  rfjfafy     .,-^^  j^ij  noW'Sfco^fed  afuWil  ThUViiid^^'as'obtaibed 

term.  4  1^,4.,  ^  , 

the  freehold  otf  the'  ^<x>umf '  th'git  tmdef '  i<He  2«  8t  23  feir,  ^.  c.  9. 
Sme  hT  ques-  «'  t^.' '  ^^^^  I^Ath^li^'edtitWa'  tb  '  lib"«iore  cosls '  than 
tion;  80  that  dliwi^ges/ btit  it  hiW  16ng'befert>tWea'ltIiat  wHerfe  ^^^ 
mfght^clrtify  fi<6ehbld  catiWdt  fcotfte  iri  qiie^tioh  kt  thVtriat,  that  tlie 
"^iVc^^l  8tii*titfe  diie* -ndt^PI^ly.  W  this *ca6e 'the ^  onty:p1ea  on 
c.  9. 8.  Tze.  in  tlbi  tecbi^tf  fe  the  J^hfetkl  ifeiW,  Whitft;  acbb^ding  to  the 

tiff  his  costs,     ad  ft  diefnrd  th'at  ih^'  defendant  ^6^iAitt^'d  the  trespass 

alt^ed,  aiid' under  it  nb'  qUestioti  a^  to  tfbe  freehold  can 
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,■■.'■'  111!'   (/'ill-  fi    I'l".)  '(il  it:  niiiili  /'ii.  I'Mi  -I   jiail)         .C,}'.<^I 

tbit  the  e%)(  fli^.tb^ , re^^ictioxj  pf  rtfte  gffWftl  ISWRM    ^'^^^T' 
iodirecijy  .tp  jepf  f I  ,ibp.^.Sf,'^9,  C^r^^\  p,  ,^,\and^^hfl  M      ^^v'T 
&  12  ff.  3.  c.  9^.>^^  bj.\he^  g,&  4.  ff.  ^„,c,  .4?,„8h J4PU,    "«W»*«*-  ' 
thorizing  the  judges  to  make  rules  regulating  the  mode 
of  pleading^j^nch,  jule»|  af^  to  lwfp,fJbe}|ik0,f(fr(ijf  ,f8  if 
enuted  by  parliament.  \Parie  B.  We  have  no  power 
under  tt)at  aft  tp  repeal  any  statute,  we  are  only  autho- 
riied  to  make  rules  as  to  pleading,  which  may  repeal  a 
statute  in  tfffiictl   ' 

Webby  in  sup])ort  of  the  rule.  The  question  is,  whe- 
ther the  judges  have  power  to  repeal  the  22  &  23  Car.  S, 
[AUerton  B.  St#bd^ '  tti^^u^dges  lacl  said  that  under 

quie^Ofif  ^^  ^ta^yt^,4o^3  Rof  ,anply„  f Jie  ^fqct,  of  ^le; 


r  JLf.iin.I)    .iV.  ': 
in;|J  U     .Ii:   iV 


mT    *»<■ 


M  ■     t- 


■.«'»( I  *r  ■.•i"!i 


the  gen«^J,^^,_^;j^^g^>,,,fi?«f^<,,rtftj,«ijll,,be,H»fe     ,_    ,   

necessary.  ''[Pariitf  B.  Supposing  the  plea  to  be  that        .    i.,,,\,. 

{n;ebo(d  ni»|  not  ^xas  ui,gup?(^,  ,8fltl^,fb«:St^Ht?b 

*°,*e/ta!^te  tf.,p%^.,it,„,T;^ey  8r^,,p9t.70 ,iW«V»»*i* 

fnyploiis'sui^^  a;id^  |hi^,jpi;99«\(.{iptioi|  it,f^ppeitrjedjn  i 
eriiience,  tWf  ^h«.49J(!^,Q^4Dt4  previpu^.totl^  i^uing  of, 
the  wnt,  t^odeiced  S/.  i;a ,  coiqpen^atioq,  i^bil^  at  tbe 
trial  the  plaintifif  only  proved  damages  to  the  extent  of 


^ 
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1835. 

•  

Hughes 

V. 

Hughes. 


1S«.,  so  that  the  case  is  both  within  the  letter  and  spirit 
of  the  statute.  [Alderson  B.  It  is  stated  in  HuUoci 
on  Costs,  p.  37,  that  the  act  did  not  originally  receive 
the  construction  afterwards  put  upon  it.] 

Parke  B. — The  question  is,  whether  we  shall  abide 
by  the  more  modern  decisions  by  which  the  statute  has 
been  narrowed ;  and  although  regret  has  often  been 
expressed  at  their  having  departed  from  the  older  cases, 
we  must  be  bound  by  them.  They  have  established 
that  where  the  plea  distinctly  shows  that  the  freehold 
could  not  come  in  question,  the  statute  does  not  apply ; 
now  by  the  new  rules  of  pleading  a  different  mean- 
ing has  been  given  to  the  general  issue  in  trespass. 
Formerly  when  it  was  pleaded  the  freehold  might  have 
come  in  question,  so  that  the  judge  might  have  certi- 
fied, but  since  the  recent  rules  it  cannot. 


The  other  Barons  concurred. 


Rule  discharged  (a). 


(a)  See  5fiii(^  v.  Edumrdi,  K.  B.  Mich,  18S5. 


to  an  action 
by  an  indorsee 
against  the 
drawer  of  a 
bill  of  ex- 
change, it  is 
not  necessary 
in  the  aflidavit 
of  debt  to  aver 
either  present- 
ment to  the 
acceptor,  or 
notice  of  dis- 
honour to  the 
drawer. 


WiTHAM  against  Gompertz. 

TN  this  action  Bolland  B.  had  made  an  order  to  dis- 
charge the  defendant  out  of  custody,  upon  enter- 
ing an  appearance,  on  account  of  the  affidavit  of  debt 
being  defective.  The  following  is  a  copy  of  the  affi- 
davit :  "  F.  W.  of  &c.  clerk  to  W.  W.  of  &c.  maketh 
oath,  &c.  that  H,  G.  is  justly,  &c.  indebted  to  the 
said  W.  TV.  in  250/.  for  principal  money  due  to  the  said 
IV.  W.  as  indorsee  of  a  bill  of  exchange  drawn  by  the 
said  H.  G.  on  Mr.  G.  P.  for  the  payment  of  the  said 
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8001  of  850/.  to  the  order  of  the  said  H.  G.  at  a  day 
now  past^  and  by  the  said  if.  G.  indorsed  to  the  said 
W.  W,^  and  which  said  bill  hath  been  refused  pay" 
ment  by  the  said  G.  P.'^  Humfrey  having  obtained 
a  rule  to  rescind  the  learned  Baron's  order, 


18d6« 

WiTHAk 

V, 

GOMPERTZ. 


Wordsworth  now  showed  cause.  This  affidavit  is 
defective  in  several  particulars.  The  action  being  by 
die  indorsee  against  the  drawer  of  a  bill  of  exchange, 
the  affidavit  should  have  shown  that  the  bill  had  been 
presented  for  payment  when  it  came  due.  There  is 
aho  no  averment  of  notice  having  been  given  to  the 
drawer  that  the  bill  had  been  dishonoured.  [Parke  B. 
It  was  held  in  Weedon  v.  Medley  (a),  that  such  an  aver- 
ment is  unnecessary.  I  have  frequently  refused  to 
diacharge  a  party  on  common  bail,  where  the  defect 
aOeged  has  been  the  want  of  an  averment  of  notice.] 
Neither  does  the  affidavit  state  that  the  bill  is  now 
over-due  and  unpaid,  which  is  a  material  omission. 
S'mpton  V.  Dick  (b).  This  is  a  stronger  case,  for  there 
it  was  averred  that  the  sum  remained  due  and  owing ; 
whereas  here  there  is  no  averment  at  all  that  the 
amount  of  the  bill  is  either  unpaid  or  due. 

Humfrey  in  support  of  the  rule.  This  affidavit 
follows  the  precedent  given  in  Tidd^s  Forms,  which  has 
been  acted  upon  for  many  years,  and  which  only  avers  a 
refiisal  by  the  acceptor  to  pay.  In  Buckworth  v«  Levy{c\ 
the  affidavit  did  not  mention  the  acceptor  or  his  default 
at  all.  [Alderson  B.  You  must  show  a  debt  on  the  part 
of  the  drawer,  and  his  debt  does  not  arise  until  after  the 
default  of  the  acceptor.]  Neither  does  the  indorsee's 
right  of  action  arise  until  the  refusal  of  payment  by  the 
leceptor  and  notice  to  the  drawer,  yet  it  has  been 


(a)  S  OuwL  P.  C.  689. 
(e)  7  fimg.  S51. 


(b)SDowl.P.C.73l. 


8  CASiB»  IN  MK:HLAJBLMAS/3^EBM 

v«  an  affidavit  showing  a  dehthhj^iyfym.  nffi^EWititn^yJiA 

^^^^'^^  true  in  all  its  facts  and  still  you  may  not  be  entitled  to 
reAOfV^ij^  ^gsimuihp\i}Ari^^^r.,i  i., Parte il^rXhere,  is 
ceiflainly  a.d^flici4Uy:io,^eqj4i«?g  th^t  altbou^bj^  ^yc^r^ 
ineixt.of  i^otiq^  i^  not,  n^c^spary«i9p(5,of.pfa[?ei^ffen^^  5 
fpT  fta  .presi^pta^epl;, ^ flptii^^.^^.eqHftllyjfqu^ilj^^v  V?. 

entitle  an  indor^^JOiffippv^jf ,  ag^sfitl^^i.^Ff ??«^i >yeR 
should  take  both  steps  or  neither  in  the  affidavit*]     It 

woul^.bft^J^^fld   with  grea^.ujcqOBSniqnfi$.;to,J|;p|ld 

that  a  presentment  must  be  alleged,  as  in  many  cases 

an  indorsee  could  "not  himself 'sweartcr  the  fact,  and  a 

separate  affidavit  to  jspeak  to  it  would  be  required. 

[Lord  Abinger  U.  B/  Can  y6u  make  it  appear  that  a 

iWP  .cpu|d))>ei  J9^ifitqd^^pP9  .J^^ 

pffpiafai^e^  ^\^^^  i^:  d^^f»frjy  ^bpwipg  the  deljault  9^,\k^ 

a^CSptWj  .,     ,:  v:   .  .  .       .:    i..  ;;       .    .         ■     '^u        K..  •.;:.:;. 
•  ...     ;  ,;    •  ■•  '  »i   't\..)    1:Ij...i;    •  li    .*.■  ;    ,:.    !  .;ri,.lj|  *m.IJ  J..( 

.Lord  Abijjxji^^  (?,hBj  J^^fl^sp^  pop8iuljt.i|ig  witl),t|iejrp^t. 
of  the  l?e^pb^)^.J>^y  ^flr^^d  bvptUsrs  M^  pf  PWipn 
that  theaffidayit|i^,,$l^(|Sifi^nt,|  9n4.if^pi^ars  fj^qo^,  jyj[r« 
TidcTs  work  ^tiatthi^  £[^ffn,}ias  lopg  beei^  use4  la.prac- 
ti9e,  but  ;  jjer^fjn^y  ^9uW  Jm^  ihougJuthj^vHwas 
neqessary  t9jijyerAj)59s^i^inefft^  ,...|  ..,ii  ..:.•  •  ,  .  ..:. 

Park^  B.f-rlt,is  h^m  t<>fHeW;j!?Pifpmthftf. lifts, 
been  wyaUy  foy<?;y.^d,,/QrJ,|dfl,,^t Ipi^^y.jyb^r^i^p^^ 

to  »top  if  we^  ppcf  Ijfl|l^,  ^bj^  ip  tbe,^d«yif  ,f}f  .^e^f, 

yQ^  must  g.o>to  ^^.tlf^^^pt^pi^  cw?4nis(ftnc^  Sfejflhjt 

m^y  be  rpq^us^te  to.proyp  ipiievidencie,  ,m,;Or^^r  |j9||?fi,tj^lp 

clined  to  think, tl)#t,  lihfji person  making  ^is,  Ojffifla^^it,, 
coul^  be.in4>9t)sd  for  peijui^y,  if  it  covld  be  ^l^pwji that 

(,a)2Dawl.  P.C.  689. 
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be  knew  Aere^  hod^  be^tt  no  preseattn^Dt^  of  ^A9^bMit^       199Bi 


of  some  eircuaistabce  *  wheroby  thd'  'liability  ^^'-^      w#+tfi^ 
driwer  hlftd been  dificharged^  ■-  jwi  J  lih*  ar.         ^ 

Albhrson  B. — Ithink  we  sfhbuld  adliemio  tine^pti^ 
cedent  whieh  bos  beenACtl^d  upOnfbr  8<yfiii«n)(^^f9. 
Ism  stiR  of  tbe  opinion  I  e^presfsed  in  Wi^don^ i^i' 
MeSey^  tbat  some  authority  ought  to  be  produced  W 
iodace  us  to  depart  from  the  usual  form.  i     .  ^ .  tj  > 

BoLLAND  B.  eoneurred*  Rtrle  absdliHfe; '  '* 


LiBDARD  against  {Ioi.M£;s. 


■J.      '..'! J. ''■']■.•'.-, 

^•.        ■  i        In  M.I 


i  SSUMP8IT  for  money  b^d  and  retdired^  Aild^M'AssumDsitfor 

atn  account  stated.  Plea,  thfe  genfetal  isku^i  TKi^^^J'^J^^^ 
cause  was  tried  befot^  the  ubdl^r-iheriff  of  JSWi^,' t>y  ^  may  be  main- 

Tirtue  of  a  writ  of  trial,  and  it  appeared  in  elid'drtM''  surveyor  of  the 
that  the  plaintiff  and  the  defendant  had  been  appoint-  ^^ways 
ed  co-stirireybrs  of'thi^parish  of  ^iiCi^ot^AAd^l-^^n' K>k,  co-surveyor,  to 
in  October  \«Sn,  and  that  the  rrte-bbok  hatf  bfeetf '  fle^  J*;?"*  ^  ^"^ 

'  I  delivered  up 

lifered  td  the  |>bdntiff,  who  proceleded  to'^lletit  this* the  rate-book, 
rates  and  eti^nd  them  upon  the  roadft  df  thfe  'pa^ifett  agreement 
up  to  Jdmto^  183S.  Some'disi^^tisfircttoti  haViAjglbeM '  that  the  latter 

expressed  with  the  plaintiff  at  a  testry  meetib^'in  Ihkt'the  rates  to  be 
month,  he  agreed  to  give  up  the  rate-book  to  the  de-  collected  by 
feodant,  orri  tdnditioh  tilat  the  latter  should,  but bf  tlie  former  the 
nit^is  td  b^  rtdfei^ed  iy  htai,  t)iy  the^airttiff  tfc^lfdlaVie^  h^ad^nc^ 
dne  to  faim,  whicb  Was  jl^oted  at  the  trial  to  bie  ibli  The  out  of  his  own 
rate-bdok  w-ite  addtttdhigfy  deUv^r^d  to  the  defehflkht,  Pepiforthi'' 
who  tdlfeb t^d  k^t^  dm'oantittg  to  a  sub '  cdnsider&bly  ro^s. 
beyond  be  ^afhtlff's'd^hiknfa,  bdt  inst^^d'or'pkyih^* 
Aim,  tfc^  dBM^enaant  aptilied  th^tii  towards  ttie  ^^paii^ 
of  the  ^oad^J     iTh^   uhdet-sb^riff 'submitted    thiee. 


10  CASE6  IN  MICHABLMA8  TERM 

1>8&  qiMftioiiifr  to  the  juty :  FiiBt,  W«s  there  a  sum  of  15/. 
dtt0  t#the  friaiatiff  as  Burveyor^wben  he  gave  up  the 
book?  SecoQdly,  Did  the  defendant  promisej  on  con- 
sideration of  receiving  the  book,  that  he  would  pay  the 
pfctfUttf  151.  out  of  the  rates  when  collected  ?  and 
Tbifdly,  Had  lM.beea  collected  by  the  defendant  out 
of  the  rates  ?  The  jury  found  a  verdict  for  the  plaintifij 
damages  16/. 

r 

Shee  now  moved  for  a  new  trial,  and  submitted  that 
the  present  action  would  not  lie  against  the  defendant, 
for  supposing  there  had  been  an  agreement  between  him 
and  the  plaintiff  for  the  transfer  of  the  rate-book,  it 
was  nudupi  pactun.  For  where  surveyors  are  appoint- 
ed under  the  highway  act,  (13  Geo.  3.  c.  78.)  and 
there  b  only  one  book,  which  is  held  by  one  surveyor, 
still  in  point  of  law  it  is  in  the  possession  of  both. 
[Lord  Abinger  C.  B.  Your  proposition  may  be  true 
as  regards  the  public,  but  not  as  between  the  parties 
themselves.  Parke  B.  The  plaintiff,  by  keepihg  the 
book,  might  hate  paid  himself  the  15/.  by  collecting  the 
amount  from  the  rate*payers.]  There  was  nothing  to 
show  that  the  rate  collected  by  the  defendant  was  made 
to  pay  the  plaintiff;  both  parties  were  surveyors,  and  the 
rate  would  be  for  die  repair  of  the  roads.  [Parke  B. 
This  was  one  of  the  purposes  for  which  the  rate  was 
made.]  The  defendant  was  bound  to  take  the  book. 
[Parke  B.  Yes,  but  the  plaintiff  was  not  bound  to  give 
it  to  him.]  All  action  will  not  He  by  one  surveyor 
against  another  to  recover  money  but  of  the  tatter's 
pocket,  as  is  the  case  here,  for  all  the  money  received 
by  the  defendant  was  applied  for  proper  purposes. 
[Parke  B.  But  he  had  as  much  right  to  apply  it  to 
that  as  to  any  other  purpose.]  The  defendant  was 
bound  to  apply  the  money  to  the  repair  of  the  road. 
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[Parke  B.  A  payment  to  the  plaintiff  would  have  been      }^^. 
ao  application  of  it  to  the  repair  of  the  road,  tor  be     j^^^j^^^  • 
bad  advanced  it  for  that  object.]    The  plaintiff's  ae-  '        v. 
eoaots  shoold  have  been  paased  belbre  nagittrstea  ^  I 
ipeeial  aeaaiona,  aeeording  to  the  proviiiaiii  ef  the 
U Geo.  8.  c.  78.  befora  he  vaa  entitled  toatte  at  law^ 
faf  the  ram  due  to  him. 

Lord  Annf  OBE  C.  B. — There  is  nothing  unreaaonable 
or  anlawfiai  in  each  an  agreement  aa  waa  made  in  thia 


The  other  Barona  concurred. 

Rule  refuaed. 


BooKO  agamsi  Woodall. 

QHEE  had  obtained  a  rule  on  behalf  of  the  aheri^;  lu  akariff 

under  the  interpleader  act,  but  the  officer  had^^?JJjf^ 
refused  to  draw  it  up,  on  the  ground  that  the  affidavit  oider  to  ob- 

did  not  deny  collusion.  binder  the  ia- 

Urpiaaderact 

Shee  therefore  applied  to  the  Courts  and  cited  Do(h 
bins  V.  Green{a),  as  an  authority  th|it  such  a  deaild  by . 
the  sheriff  was  not  necessary. 

The  Court  (b),  after  referring  to  the  statute^  depided 
that  it  did  not  require  the  sheriff  to  deny  collusion^ 

(c)tDo«lP.C.509. 

(6)  Lord  Ahinger  C.  B.,  Pfffht  B.,  Aldenon  B.,  and  Gurnfy  B. 


was  a  minor  '                                                          P     ' 

andapvty  tthft^clrMtiill pi-dtt^ity,  l(tM  Uka  filed  Mk  lilllln  tlie 

equity,  was  Coart6f  Cnaii&ry  against  certain  ,pa^              order  to 

desirous  of  establish' (!tie  wilK  wnfcli  qa^use.  at  the  .time,  &;c,  was 

channnir the  >"«*:r/n   i-^\-:\  '  on  ■   •'•  ■  -•  -     vuf- .;   •.'^•■'  .•}        *■    •»  •. 

solicitor  em-  a^ifl  ppwd^ig*.    T^t  hU.fet^er  di«d  whea  thapUiotiff 

sucrsolidtor  '^'^  *^J«^  jeaw  old»i  ^and^  lie  tbecame^  a  nwifdi  el  the 

having  notice  ooiMrt»\'aiidni»oehrilA3  of '^faSs'iprbj^^rtyhad-'toeil  up^ 

'^'^^"ttr"  P<*i»*^i  Ulid^i^  Jft^r^  :^^t*>i%as  hl^tiext  M^tidYo 


wrote  a 


to  the  plain-  ^ieihtt^  fli^'Baid  m  fi>^'  Mmy  uid  one  tf^^ifaci- 

tiff's  next  .v.^_  '.'11  .ill.h.  u>>ijirj_-t->b  -'^'i  *;  ^V'  ••-u";    ->  ,  ^-    '•  -i 

friend,  who  }^  ?^f «  !*^!5  /?."  W?.-  !  V^f^t*^  -BIW^^  .K^^^^ 

STe  foMhe  W5uta:'«^HW<i<?^f  tol  we  Mw^ff#  «WWy#,  a  BUf- 

costs  of  the  vfyQjrjaidrittiyilieogineef*.  (jAfteracwif  either  Allegatktns 

H^IVi^  !T  it^ATaMdrihat  dModefehdant^ab  ta  i^riteitQ^,  aiid  one 

held  that  the  .  ' 

letter  was  a  of  (Ibe^ftftn'^r  CiMei^HdHht^'St  'Wbfddj^m;  Md  b^d 

priYileged 
communica- 
tion, although 

it  alleged  that  i  -.^  -^^  ^^•ii-W^'^-V  r'^^ncA^.^ .:..  i\'^  ••-  --.^--J-^'-  ^  -•"-'i'  -'  ^•»'.;;[  ^;^';^' 

the  plaintiff,  ^^?,W?flCw?P*  W  ^TiW^ W»  .sP«?i^A  xe^oii^^wMh  the 

^^^  ^tice?to  ^^WfliWM^^       defec^iwt^  and.was  ^siroua  of  retain- 

a  civil  en-  iQg  aoDiQ  other  «olioiftotf  ^ciD  hisbefaalf)' i>ut<iil' order 

a  "^n^lf  ^^  thdrewrto  W^Ib»  hew^sttry  to'  t^btafln  Wi^ ')^(e!l*itii^iidtf  bf 

made  him  by 
his  master  of 
his  indentUKL      . .  . ,  .;v,.ijr; ,    i.  .  , 

because  he  letier  to  Mr.  Pyrmf 


bis  indentures  *f  :'f^M?  fiH"?^/#'SK^i?¥SS^^^^ 


Tl.!i  •■   > 


was  worse 

InhisofBce.         ■  ..cfDdiitStV '      ^^^^  ^  '  ^         ' 

^'Alt9^  tiiM^yiJd'i^^ikhi<J^ed'<&Vt!Urs!^%t!b^''^u  "tf^  ilam^ 
latfMi  j^diiigi  -tf^liii  ti^  !^eto(),  aiid  '^«hr  li^iio^  iitili  continues 
thereon.  Just  before  the  last  vacation  the  cause  came  on  to  be  &ea]^ 
on  further  directions,  when  it  was  supposea  the  Court  would  decide 
what  interest  the  infieint  tbcdlif'itrtjder  tt^  will,  but  the  Master  of  the 
RolkikdtnBOted^  Uie  heeriilg  0B>tliis  {kiint  to  stand  over  until  the  infant 
would  attain  his  majority,  which  will  be  some  time  m  the  course  of 
next  year.    The  infant  has  been  with  us  this  morning,  endeavouring 


to  persuade  us  to  apply  to  the  Master  to  open  all  the  accoanta  of  Mr.  1835. 

Emks,  the  receiTer,  on  the  grounds  that  the  maintenance  money  V^^V^ii/ 

itatedtobave  b«n/paid<ii!i£  luiMipf^^ift  ttoitt' J/ fact  been  paid  Weight 

him.  Tliis  we  have  refused  to  do,  as  the  accounts  have  been  long  Woodoats. 

siwpnB^  IW&  (i)iymitts}df^k^itM>pM^VJi^^  • :      ^^ 

i^^fp^offtnof^iA'N^ri^^'diiiisi^oi^fi^  !'/      \ ;  ;■ 


»..i. 


oamea  nis  next  mena,  w  itnout  looiung  more,pto  tnexasp  toan  we 
IttT^  titd/'at  tHe  ^rei^t  'ftouidiitl't^  aOi  we  know  not  tt^any  ouec- 
^^'}>e^tMctii«ii^'  fi6^'V<>^;'i>bt^  w^'Uk4iJcUneif 'l!^^^tt^^  Ub^ 
aa  ie  hbi  is.  guardiati^  &  Mr.  yAcHiMQMf  bMoti<e  ^  GfAet^U 
hv^  FWPlMiS  4#W9t9f  b^fthe iQoun*  iiaiBre^l»fomblUng  dm'Ho 
^kf^fx/f^f.  •  ,%)ul4jan}rj«)p}jf^t^  ^W^  ^iW>^»iV^^^^yf^ 


•  .11  '  - 

1|   I  I         ^      !■ 


ire 

aDdilief^lM'^itt'MW8ut^i^^"t6  hev'Wis'tf^ing 
wiriiiisi'  Wbettiy^al^)>^Vw^](bkr^'^ritbttV^^^ 
tkekiniidi  wtaeiri  he  ftaiies^  oMpiegent'  tliitfe^'tfdth^lf  ^ottt^  fd 
^mt^^9^  tli9)(9(tasg  «f  the/^reofiArfstMaDWite.  )£Uti4}'ydletittli 
ijmhQiPirf^  apppen^^f^^^n^j^^n^ectf^^ 

indentuniy  be^mse  he  w;^  worsife  than  lueless  in  his  office :  .^e  u^ 
ood^^l^ltt^  Co  mal^e  a  settlement  on&is  wife  on  his  fon^jing  of  age,  ana 

9etibiditfg  'A^'ilsfMd^,4e  wfAJs^trfi  to^^tf^l^iii^  ;^l<i^;>fl^%y 
iMy,  we  tbtukW'^QU/.tliet  'oviA,  aod  belbreitbe  qtititi^n  'itt^td  tlM( 
mil  cfgi^)i^  4^t9^^ni^i(,ft  fip^ 

o^a  will  il  in  tne  possession  ofms  aunt  or  sister.  He  considers  bis. 
fiuber  to  have  died  intestate,  and  treats  himself  'A  neir'  at  law.  rot 
all  that  we  have  done  for  bim  since  we  were  employed  we  have  taken 
the  directions  of  his  guardian,  and'  we  tkinx  you  cannot  dq  Tbetter 
tiian  rel^r  )u9  to  ^h^^^ja^e  9,fAfj(ery  ah9i^l4^i:gr  .^ppU^atipn  ba  qaade 
to  yoo^     \yi^  9),any  japolo^giies  Cpr.UonbUng.  yo^  wit|i  thpa  long 

^  We  are,  dear  Sir, 

. ,  .".  ,f,,.      -      »  .,.■  i»  i-"'.-i  ill" -i. '•  ■■      '■■■''  '.)••■'     '■    "■   ■■ 

....  -,.-.,f/  ...  .:■•    .''Xm>W^h..  u,,  ..  ...    ..  .. 

.  ^  puBBi%  HoMi^  Ik  Woosoart/^ 
"  H.  Byrom,  Esq, 

UverpooL*' 


.    .1    .  '1 


i         •  •■'.■.• 

>  ■  1  <         .11.     *■!'!■ 

,    .  .  /'    I    ' .  •' 

■■  ..'''■■  . 

• •  •    .1.  ■!. 


.W«I0«T 


14  CASES  IH  MICHAELMAS  TERM 

«tS8£.  To  thM  declaration  the  defendant  pleaded,  Ut.  the 

general  liaue$  Sdly^a  justification  of  the  clause  in  the 
'letter  relating  to  the  plaintiff's  apprenticeship ;  and 
.WMMAfi.  gd^y^.  a  justification  of  that  part  of  the  letter  which 
stilted  that  the  plaintiff  was  under  terms  to  make  a 
aetdf  ment  when  he  cameof  age.  Replication  to  the 
eeaoad .  plea,  Je  itffftria.  At  the  trial  before  Lord  Abm^ 
get  C  B.  at  the  Middlesex  sittings  after  last  Triniiy 
tetm^  Mx.  Bytotn  was  called  by  the  plaintiff  to  prove 
!tfae  receipt  of  the  letter,  the  hand-writing  of  which 
Waa  Admitted*  He  stated  he  considered  himself  liable 
fyr  (be  costs  of  tbe  Chancery  suit.  On  the  clo«isg  of 
Ibe  pluntiff 'a  case  the  defendant's  counsel  submitted 
te  tbe  lord  chief  baron  that  the  pUiintiff  ought  to  be 
oonaiiited,  tbe  letter  being  a  privileged  communication, 
as  tbe  defendant  bad  a  right  to  protect  himself  by  se- 
curing tbe  payment  of  bis  costs  on  the  intended  change 
of  solicitoirs  i  and  also  on  the  ground  that  it  was  for 
Ms.  Bjffvm's  interest,  he  being  liable  for  the  coats 
of  the  soiti  that  he  should  be  informed  of  the  gene* 
tal  character  of  the  plaintiff.  Lord  Abinger  though^ 
bowever,  that  the  part  of  the  letter  relating  to  the  ap- 
prenticeahip  was  not  a  privileged  communication,  and 
Tcfused  to  nonsuit  tbe  plaintiff;  but  bis  lordship  after- 
iwardaatepped  the  defendant's  counsel  while  addressing 
the- jury^  and  said  that  on  further  consideration  he  was 
of  6plnion  that  clause  also  was  privileged.  He  then 
told  the  defendant's  counsel  that  they  were  bound  16 
carry  their  case  farther,  by  calling  Mr.  jEfeniie^/  to  prove 
malice,  and  if  they  did  not,  he  would  nonsuit  the 
plmitiff«  After  some  discussion,  Mr.  Henneit  was 
called  and  cross-examined. 

The  jury  having  found  a  general  verdict  for  the  de- 
fendant. 
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Sir  F.  PoUoek  now  applied  to  dio  Court  for  %  tule 
vhy  the  verdict  should  not  be  set  aside  and  a  mm 
trial  had,  or  wfay  the  verdict  on  the  second  and  third 
inaes  should  not  be  entered  for  the  plaintiff;  but  with 
respect  to  these  issues,  it  wa^  ultinietely  agreed  diat 
la  spplication  should  be  made  to  the  lord  ehief  baron 
stdunnbera.  In  support  of  hie  applieation  for  a  new 
trisl,  he  contended  that  the  letter  was  sufBoient  in 
ilsdf  to  go  to  the  jury,  and  might  have  ofibrded  n 
eksDce  of  obtaining  a  verdict>  had  not  the  lord 
dsef  baron  told  the  plaintiff's  counsel  that  he  would 
aoDsoit  tho  plaintiff  if  be  did  not  call  a  partioulev 
vitnesa  to  prove  malice«  \^Park0  B*  It  is  quite 
dear  that  yoa  could  not  have  a  veidiet  unless  yeli 
oUed  a  witness  to  prove  that  the  faol*was  known  by- A0 
defendant  to  be  untrae.  His  lordship's  expression 
most  be  understood  in  the  ordinary  seoso  yon  attach 
to  the  worda  when  you  tell  a  plaintiff  you  will  non* 
soit  Urn.  AlderMon  B.  Strictly  speaking  no  man 
cm  be  nonsuited  because  a  letter  is  a  privileged  com* 
imnicationi  yet  it  is  done  every  day.]  The  defendant's 
letter  was  most  unprofessional  and  unjustifiable  in  its 
spirit  and  object.  His  intention  was  to  prejudice  the 
nind  of  Mr«  Bprem  against  the  plaintiff,  and  not 
■erely  to  obtain  bis  own  costa.  [Parke  B*  Where  a 
nnn  haa  a  Tight  to  make  a  conununication  you  muat 
either  show  malice  intrinsicaUy  from  the  language  of  the 
letter,  or  prove  express  malice.]  A  party  has  a  right  to 
make  communications  as  to  the  characters  of  servants, 
and  such  being  privileged,  the  question  of  mala  or 
bonajides  arises  upon  them,  but  this  does  not  es;tend 
to  voluntary  communications,  and  no  one  has  a  right 
to  volunteer  a  character  in  anticipation  of  a  servant 
applying  for  another  service.  Here  the  letter  itself 
shows  that  it  was  voluntary,  and  none  of  the  statements 
contained  in  it  have  any  foundation. 


i6sa. 
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f MS.        • :  Cabki^  B.*^  entirely  eoncur  in  the  second  opinion 


WKi^H^* 


eipi esded  by  the  lord  chief  baron  at  Che  trial,  that 
'^""'  Aet  vhdie  df'lhia  letter  wai  a  privileged  oommnni- 
WbotfbAYi'  catibn.?!  The  occasion  of  writing  it  rebntted  the  in- 
ftimob  of  nuBoe,  and  threw  it  upon  the  plaintiff 
to  show  that  there  was  malice.  That  he  m^ht 
ha\ie  made '  out  either  by  directing  the  attention  of 
the  jury  to  the  language  of  the  letter,  or  by  proving 
by  extrinsic  evideBee^  that  the  defendant  entertained 
malicious  feelings.  With  respect  to  his  lordship's  ez- 
praraigm  tluit  be  would  nonsuit  the  plaintiff,  if  he 
meant  to  say  that  it  was  incumbent  upon  the  plaintiff 
to  call  ^he  witness,  otherwise  the  case  should  not  go 
fo  l&e  jury,  or  if  his  lordship  had  been  asked  to  exjdahi 
wViifiiifiie  meant  byHhe  word  nonsuit,  and  he  had  put  that 
construction  upon  it,  orif  the  plaintiff  had  insisted  on 
having  ine  document  submitted  to  the  jury  and  he  had 
refused  to  allow  it,  then  he  would  have  been  wrong ;  but 
his  lordship's  words  cannot  be  considered  as  having 
beep  us€4  in  the  strict  sense  which  the  plaintiff  wishes 
to  put  upon  them,  but  as  only  meaning  that  the  plaintiff 
DQUst  'fa3  if  he  did  not  prove  express  maUce. 

. '  «  •     «  ' 

* '  ■    ■ '  ■   - 

.  Alderson  B. — It  seems  to  me  that  what  occurred 
durbig  the  trial  comes  to  the  same  thing  as  if  the  lord 
clii^f  baron  had  in  the  first  instance  tpld  the  plaintiff 
he  must  prove  malice. 

JDub^by3«'— 1  think  it  was  incumbent  upon  the 
pli^^tiff  to  show  there  was  express  n^alice  in  this  com- 
mupicati^n.. 

Xiord  A91N6ER  C.  B.  (after  referring  ty  what  passed 
at  the  trial.)  The  witness  was  called  and  cro8s-examin-> 
ed  as  to  the  material  part  of  the  letter  relating  to  the 
indentures  of  apprenticeship,  and,  as  I  thought,  he 


.f  •  • '  ■  ■  '1 
'•,■■»  'I- (  I-   ■■ 
,i»  •■iii  „■   •'' 

»('•!  f.  Li  rj. ...    I 

1 
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fKi^d  am^feiiiMt'w-p]m  ver^  fttly.d  .taU)the       1835. 
jrifAitif'Aeyitboiigitttfadre  kkt!  mdlce  iit  tte  eon*    ^^ft^T' 

■ftr^  flifarfMitu  J'diiDfc  tDbsMntuLjuatibebai'faeea 

'hattoilliewuh'e  amehaoik--  '^     ••■■ii-    ' 


WoODOASff 


JJJ'feCjQllENT.     At  the  trial  hetfv^pttd  Denman  PrMloui  to 

./,'C!|X,  at  the  last  Berkshire  ^asizps,  it  appeared  b^','£^ 
mt  tne  property  in  question  was  3  piece  of  waste  land  ompieceof 
«H»iaJBJ  of  and  adjoining  to  the  K^e^  0^  Reading.  ^X<t^ht' 
$4^  time  previous  to  1812,  a  person  of,  the  name  of  »««iniMdatiU« 
Spri^haU  had  erected  a  house  uf  on  wnecis  on  the  potteitioa  to 

Ueta  i»,auo,  which  had  never  been  reiso,Ted.     Spring-  *}"  **,P»?t  "^ 
,.,,,,-...   m,,-  »  .;     ."■  !ir^.   -f^  .  A    ths  adjoining 

i|ip  gave  up  possession  of  the  hou^e  to  a  Mrs,  aim-  land.nhoheld 
wr,  wiio  four  years  ago  let  it  to  the,  defepdant  at  r  "^^j'f" 
jearly  rent.  An  agreement  was  subsequently  entered  leiS-  Hie 
into  between  Mra,  Kinner  and  the  defendant  for  the  premiKstothe 
poicbftse  of  the  premises,  abd  some  money  was  paid  defendaDi. 
f  ,^U  Y-  -'^'^^  ""*-■"'■  ■■;  ■■'■'.'y  ■<■'  ^  ■  •  *^  Held.ineject- 
by  the  deteodant,  but  the  agreement ,  was   never  per-  n,ent  by  the 

feciedl'    Mrs.'  'kinner'vus  'tfie  bccutpief  of  that  part  of  '""^fonl  of  the 
■"  ^  adjotniDB  lUKi 

the  abbey  which  adjoined  the  locus  *n  quo  as   under-  against  uie 

tenant  to  Mr.  f^aniitfarl.hy  virtue  of^  lease  granted  in  x^eiatvnvn 

t812i'  "FaniiUari  afterwards  cdnveyedto  Mr.  W/teble,  ejiopped  from 

and'on  the   i&ti'of  :^rci'  IsSl,'  W^efife  gave  Mrs.  Srj'tfeV 

Kinner  a  notice  to  quit,  but  no  notice  to  quit  had  teen  nant,aiid  tha 

given  by  tbe  latter  to  the  defendant.    In  October  1832,  diipatiDg  that 

Wietie  |*ve  Ittrs.  Jti'sder  a  receipt  'for  rent  due  after  J^^'  '"^' 

A  receipt  fbt 
KM,  tUpnIatltifi  tliat  Ueeptadce  bf  rbnt  ihail  not  operate  as  a  vatver  of  a  pttrioua 
MticeM>qaJi,,d»e*iiotre((b>>re.pfiagteement  atamp  under 55  G. 3.0.164. 
VOL.  I.  C 
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1835.       the  notice  to  quit,  which  contained  a  pfoviRO  that  the 

^  acceptance  of  the  rent  should  not  be  a  waiver  of  tbt 

d.  notice,  and  an  objection  was  taken  at  the  trial,  but  was 

and  "noilfer  ^^^^ruled,  that  the  proviso  should  have  had  an  agree*- 

V-  ment  stamp.     The  jury  having  found  for  the  lessors  of 

the  plaintiff, 

Ludlow  Serjt.  now  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evidence.  No 
possession  of  the  property  in  dispute  was  shown  by 
Mr.  W/ieblCf  and  the  lease  to  Mrs.  Kinner^  in  1818| 
which  he  set  up  at  the  trial,  was  not  sufficient  to  entitle 
him  to  recover,  inasmuch  as  Mrs.  Kinner  did  not  be- 
come possessed  of  the  property  by  virtue  of  such  lea&t, 
but  obtained  it  from  Springhall,  who  had  built  a 
house  upon  it  previous  to  the  commencement  of  the 
demise  to  her  of  the  adjoining  land.  The  case  esta- 
blished on  the  part  of  the  defendant  was,  that  the  tocus 
in  quo  was  a  piece  of  waste  land,  of  which  possession 
was  taken  more  than  twenty  years  ago. 

Lord  Abinger  C.  B. — Suppose  that  you  had  a  lease 
of  the  farm,  which  did  not  comprise  the  waste,  and 
that  a  person  came  to  the  waste,  and  before  he  ac- 
quired any  title,  gave  up  the  possession  of  it  to  you, 
could  you  claim  it  as  your  own  ? 

Parke  B. — The  defendant  is  estopped  from  denying 
the  title  of  Mrs.  Kinner  to  the  property,  and  she  in 
her  turn  is  estopped  from  denying  that  of  her  landlord. 

Aldersom  B.  and  Gurkey  B.  concurred. 

Rule  refused. 


tt^ 
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Doi  OD  the  several  demises  of  Randle  Chetham 
Strode  against  Seaton  and  Others. 

pjECTMENT  for  messuages  in  the  city  o( Bristol.  A  Ittset  (br 
At  the  trial  before  Gtirney  B.  at  the  last  Bristol  J^^anu  to 
KmiiDer  assises,  it  appeared   that  the  lessor  of  the  deliver  up  po»« 
pliintiff  claimed  under  a  Colonel  John  Strode^  \?ho  by  premises  at 


If  will,  dated  the  81st  March  1806,  devised  the  pro-  the  expiration 

*         of  the  term  to 

pertyin  question  (after  and  subject  to  two  previous  li-  the  lessor,  ku 
aiUtions  thereof  in  strict  settlement  to  Thomas  Chet-  **|r'  *"'f.    . 

iftsfjfitx,  IS  not 

hm  Strode  and  Richard  Chetham  Strode^  who  were  estopped  by 
the  elder  nephews  of  the  testator,)  to  the  lessor  of  the  ^^^  showing, 

pUiDtiff.  Colonel  Strode  died  in  December  1807,  with-  after  the  death 

,    -  /•  n      %-n  1      1  •    of  the  lessor,  or 

out  issue,  and  the  two  first  tenants  for  life  under  his  thedetermina* 

will  also  died  without  issue,  the  former  in   September  J*®"  ^^^^  . 

^  lease,  that  the 

1887,  and  the  latter  in  July  1838.     To  prove  the  lessor  was  only 
ownership  of  Colonel  Strode,  secondary  evidence  was  o^fj^e  property 
gifen  of  a    lease  which  had  been  granted  by  biro,  demised, 
in  September  1796,  of  the    property  to   one  Samuel     where  the 
Thomas,  for  the  term  of  21  years,  at  a  yearly  rent,  parties  are 
which  was  reserved  and  made  payable  to   the   lessor,  the  same,  the 

bis  heirs  and  assi^ms.    The  lease  also  contained  a  co-  judgment  re- 

°  covered  by  the 

tenant  by  the  lessee  to  deliver  up  the  premises,  on  the  defendant  in  a 
expiration  of  the  term,  to  Colonel  5/;  orfe,  his  heirs  and  Se^Jtme^^^^ 

iuigns.     In  July  1802,  one  Hall,  to  whom  the  lease  naay  be  given 

in  evidence 

had  been  assigned  by  the  personal  representatives  of  against  the 
Thomas,  assigned  the  residue  of  the  term  to  one  John  '®"®^^^^® 

wr  •  -,  '  J       -i  o     3    plaintiff  at  the 

FFffil:^^,  whose  trustees  and  representatives  the  defend-  trial  of  the  se- 

anU  were.     On  the  part  of  the   defendants  evidence  ^^°^.  ®J^*' 

'^  menl. 

WAS  adduced  to  show  that  the  property  in  dispute  had 
belonged  to  an  uncle  of  Colonel  Strode,  of  the  name 
tit  James  Strode,  who  died  in  1749,  and  under  whose 
win  Colonel  Strode  was  only  entitled  to  an  estate  for 
Bfe,  and  that  upon  his  decease  without  issue,  the  pro- 
perty descended  in  fee  to  his  nephew,  the  said  Thomas 

c3 


So 

Doe 

4. 
Strode 

and  Others. 
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Chetham  Strode,  who  was  the  eldest  son  and  heit  at 
law  of  Thomas  Chetham  (who  had  purchased  one 
moiety  of  the  reversion^)  and  also  of  Ann  his  wife^  who 
was  one  of  the  two  daughters  of  M&jot  Edward  Strode, 
the  father  of  Colonel  Strode,  The  defendants  further 
gave  in  evidence  indentures  of  lease  and  release^  dated 
in  September  1813,  whereby  TAof^a^  Chetham  Strode,  in 
consideration  of  950Z.,  conveyed  the  premises  to  Weekes 
in  fee.  They  likewise  put  in  the  judgment  entered  up 
upon  the  verdict  obtained  by  them  in  a  previous  ^j^ct- 
ment  brought  against  them  by  the  lessor  of  the  plaintiff^ 
together  with  the  particulars  of  demand  in  that  actiion, 
both  of  which  the  learned  baron  received  in  evidence. 
The  jury  having  found  for  the  defendants^ 


Bompas  Serjt.  now  applied  for  a  new  trial,  ^ytfthe 
grounds,  first,  that  the  defendants  %vere  not  entitled  to 
dispute  the  title  of  the  lessor  of  the  plaintiff  in  the 
manner  they  had  done  at  the  trial ;  and,  secondly^  that 
the  judgment  recovered  by  the  defendants  in  the  fohner 
ejectment,  should  not  have  been  admitted  in  evidence. 
Upon  the  first  point  he  submitted  that  the  defendants 
being  the  representatives  of  Weekes,  who  took  an  as- 
signment of  the  lease  granted  by  Colonel  Strode  to 
Thomas,  in  1797,  and  on  such  assignment  covenanted 
to  perform  all  the  covenants  originally  entered  into  by 
Thomas,  could  not  dispute  the  title  of  the  lessor  of  the 
plaintifil  Their  defence  at  the  trial  was,  that  Colonel 
Strode,  who  died  in  1806,  was  only  tenant  for  life  of 
the  property,  and  that  they  were  therefore  not  bound 
to  deliver  up  the  possession  to  his  representatives  at 
the  expiration  of  the  term,  which  took  place  in  1817. 
The  rule  of  law  is^  that  a  tenant  shall  not  dispute  the 
lessor*s  title  ;  and  though  it  has  been  decided  by  Eng- 
land V.  Slade{a),  Doe  v.  Ramsbottom  (6),  and  Doe  v. 

(a)  4  T.  R.  682.  (6)  3  M.  &  S.  516. 
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Wit$oM{fl\  that  a  tenant  may  show  hi^  landlord's  fit^e 
IB  delenniiif»d,  yet  this  case  is  clearly  distinguishable ; 
as  here  the  assignee  of  the  lease  covenanted  to.  deliver 
sp  possession  to  the  lessor,  his  heirs  or  assigns,  and 
be  has  00  rights  after  so  covenanting,  notwithstanding 
bis  purchase  of  the  property  from  Thomas  Chetham 
Sirodcp  to  say  that  the  lessor  could  not  assign  the  pre* 
miieSi  or  that  he  had  only  an  estate  for  life,  and  not  atn 
estate  in  fee.    [Parke  B.  Is  there  any  decision  esta* 
blisblng  that  such  a  covenant  creates  a  distinction? 
TbiBsale  to  Weekes  undoubtedly  makes  no  difference  in 
the  case.  The  point  is,  could  he^  as  assignee  of  the  lease, 
ha?6  shown  that  Colonel  iS'/rocfe  was  only  tenant  foi:  life, 
and  is  the  heir  of  the  latter  now  entitled  to  recover  the 
property  under  the  covenant  in  the  lease,  and  can  he 
maiataiD an  action  upon  it?  What  title  has  the  assignee 
of  the  tenant  for  life?  If  there  be  a  remedy  upon  the 
covenant  he  cannot  sue,  but,  if  any  body,  the  executor 
1911st.]    The  lessee  is  concluded  by  the  lease  from  as* 
sertiag  that  the  lessor's  title  is  at  an  end,  for  he  cannot 
setup  a  title  inconsistent  with  the  express  words  of  his 
covenant    [Parie  B.  Is  it  not  clear  that  the  lease 
operated  by  way  of  interest,  and  not  by  way  of  estop- 
pel! AteDB&t  for  life  may  grant  by  way  of  demise  for^l 
years,  and  this  lease  was  good  for  so  many  years  as  the 
tematf  for  life  lived.  A  case  similar  to  this  is  put  in  Co« 
lai.  47 br  except  that  there   the  reversion  in  fee  was 
pitfchafed  by  the  lessor,  and  not  by  the  lessee.]    The 
(loptrio^of  estoppel  is  not  properly  applicable  in  this 
oasei  v^ich  &lls  within  the  rule  that  tenants  shall  pot 
dispute  their  landlord's  title,  and  which  rule  has  sprung 
up  J  fr^m  necessity.    Secondly,    the  judgment   in  the 
hn^t  f^ctment  was  not  admissible  in  evidence  against 
tha  lessor  of  the  plaintifi^in  the  present  action,  because 
thrparties  are  not  technically  the  same,  and  the  eject- 

(a)  S  Stark.  N.  P.  C.  230. 


STEODft 

Seatov 
and  Others,, 
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ment  is  in  respect  of  a  different  term.  It  is  otherwise 
in  an  action  for  mesne  profits,  because  there  the  action 
is  between  the  same  parties,  and  in  respect  of  the  same 
term.  [Lord  Abinger  C-  B.  A  judgment  in  ejectment 
may  be  given  in  evidence  in  another  ejectment,  but  it  is 
not  conclusive.  Suppose  you  had  brought  a  real  eject- 
ment, might  you  not  produce  a  lease  to  a  former  tenant 
in  support  of  the  landlord's  title  ?  Suppose  you  then 
went  a  step  farther,  and  showed  that  a  party  had  ejected 
such  foiTner  tenant,  and  that  the  court  had  restored 
him  to  his  possession,  could  you  not  give  this  in  evi- 
dence f  Parke  B.  The  rule  is,  that  if  the  parties  are 
substantially  the  same,  the  former  judgment  in  eject- 
ment may  be  adduced  in  evidence.]  New  trials  are  fre- 
quently refused  in  cases  of  ejectment,  because  the 
parties  may  bring  fresh  actions,  which  they  would  never 
do  if  they  were  liable  to  be  met  by  the  judgment  ob- 
tained against  them  at  the  former  trial.  [Alderson  B. 
In  the  well  known  case  of  Wright  v.  Doe  dem.  Tai' 
ham  (a),  it  was  admitted  that  the  former  judgment 
would  have  been  admissible  if  it  had  a  judgment  in 
ejectment,  and  not  a  judgment  under  an  issue  from 
the  Court  of  Chancery.]  There  are  no  cases  where 
judgment  in  ejectment  has  been  given  in  evidence  on 
the  trial  of  another  ejectment,  and  the  text  books  lay 
it  down  that  it  is  not  admissible.  [Alderson  B.  On  the 
contrary,  it  is  laid  down  in  Buller^s  Nisi  PriwSy  282,  b. 
that  a  verdict  for  the  defendant  in  ejectment  is  receivable 
in  evidence  against  the  lessor  of  the  plaintiff,  and  the 
same  point  is  to  be  found  in  BaeotCs  Abridgment,  Evid. 
F.voLiii.p.2S5.  [ed.  1832.] 


Lord  Abtkger  C*  B. — A  judgment  in  an  ejectment 
is  not  conclusive  when  given  in  evidence,  as  a  party 


(a)  1  Ad.  &  £.5,  and  lee  Doi  dem.  Famr  v.  Earl  of  Derby,  Id.  783, 
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m 


Vf/kfiititled  to  possession  at  one  timei  but  not  at 
iQOtktr,  {)ut  it  is  clearly  admissible.  A  man  may  have 
9P  otbet  title  than  possession,  and  surely  to  show  n 
jodgment  each  time  another  seeks  to  eject  bimi  is 
|irio|  proof  of  a  title  by  possession. 

Paske  B* — A  judgiBent  is  in  no  case  conclusive  un? 
ktt  pleaded  by  way  of  estoppel  (a),  but  if  it  be  between 
tUtame  parties,  it  is  evidence  to  go  to  a  jury.  Here 
tbe  former  judgment  sbows^  that  on  the  day  mentioned 
ia  tbe  first  demise,  the  lessor  of  the  plaintiff  bad  np 
tid^todesuse  the  property  in  question. 


im. 


Dos 

Stsods 

Sbatov 
and  Others. 


Au>iasoii  and  Gubmby  Bs.  concurred. 


Rule  refused. 


(«)  See  Yoogftt  ▼.  Whck,  S  B.  &  Aid.  669, 
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Bees  against  Williams  and  Another. 

TRESPASS  gtiare  clausumf regit.    Plea,  that  tbe  ^1.  being  a^te- 
Duks  of  Clevelaui  being  seised  in  fee  of  the  under  B.,  and 
dose  in  question,  on  tbe  SBtb  March  1835  demised  the  5^^''''^ 
ttme  to  tbe  defendant  George  Williams,  by  virtue  of  close  underD., 
which  demise  the  defendants  entered  &c.  Replication,  E^gl?"""' 
that  before  such  demise,  to  wit,  on  the  25th  March  exchange,  and 
l&SO,  tbe  Duke  of  Cleveland  demised  the  close  to  one  other's  rent. 
Jain  K^eL  as  tenant  from  year  to  year,  who,  on  the  ^^achtookpos- 

^  ^        »  »  session  of  the 

S3d  September  1834,  demised  it  to  tbe  plaintiff,  to  other's  close 
hold  tbe  same  from  tbe  89tb  September  then  instant,  ^^ch  wrlnge- 
m  tenant  at  will  thereof  to  bim  the  said  John  Keel,  n^^nt,  vvhich 

was  assented 
to  by  C.,  who 
was  the  steward  of  both  the  landlords :  Held,  that  the  transaction  was  a  substitution 
of  J.  as  tenant  in  the  place  of  C,  whose  interest  was  surrendered  by  operation  of 
lv(tSC.t.  cS.  S.S.) 
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1835.       Rejoinder,  that  after  the  demise  to  Keel,  and  before 
the  demise  made  to  the  defendant  George  Williams, 
V.  Keel  surrendered  all  his  interest  in  the  close  to  the 

and^ATO^er.  ^"^®  ^^  Cleveland.  Surrejoinder,  denying  such  sur- 
render ;  on  which  issue  was  taken.  At  the  trial  before 
Coleridge  J.  at  the  last  summer  assizes  for  the  county 
of  Somerset,  it  appeared  that  the  plaintiff  had  been  a 
yearly  tenant  of  a  piece  of  glebe  land  belonging  to  the 
Rev.  John  Vane,  the  rector  of  JSurringion,  and  that 
John  Keel  was  a  like  yearly  tenant  of  the  close  in 
question,  under  the  Duke  of  Cleveland,  a  Mr.  Cockbum 
being  the  steward  of  both  the  lessors.  Keel,  who  was 
caUed  for  the  plaintifl^  stated,  that  some  time  in  the 
beginning  of  1834,  he  applied  to  Mr.  Cockbum  to  be 
the  tenant  of  the  piece  of  glebe  land,  in  case  it  be- 
came vacant,  who  said  he  should  be  glad  to  let  him 
(Keel)  have  it  as  soon  as  it  could  conveniently  be  done. 
That  he  and  the  plaintiff  met  on  the  23d  September 
1834,  and  made  a  verbal  agreement  to  exchange  their 
closes,  he  to  pay  the  plaintiff's,  and  the  plaintiff  to  pay 
his  rent.  That  no  money  was  paid  on  either  side,  the 
rent  of  the  two  fields  being  the  same.  That  in  pur- 
suance of  this  agreement  the  plaintiff,  on  the  29th 
September,  gave  him  possession  of  the  piece  of  glebe 
land,  and  he  gave  the  plaintiff  possession  of  the  close 
in  question,  and  he  told  the  plaintiff  that  he  would  in- 
form Mr.  Cockbum  of  what  they  had  done,  the  first 
time  he  saw  him,  and  that  the  plaintiff  replied  **  very 
well."  That  he  soon  afterwards  saw  Mr.  Cockbum, 
who,  on  being  told  of  the  exchange,  said  he  was 
glad  of  it  That  he  {Keel)  still  held  the  glebe  land,  but 
had  paid  no  rent  for  it,  as  none  was  due  till  the  ensuing 
Mickaehmas.  The  learned  judge,  in  summing  up,  left 
it  to  the  jury  whether  there  had  not  been  a  surrender 
of  KeeFs  interest  in  the  close  in  question  by  operation 
of  law,  giving  it  as  his  opinion  that  such  a  surrender 
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iudbeen  made  out.    The  jury  having^fdundlbrtM       tSSH 
defendant,  •"••»  »'!»    ^C^^"^ 

&fe  now  moved  for  a  new  trial,  on  the  gibund^^f  dnd'ABfetto^ 
aUireetion.  He  submitted  that  there  nas  *  no  und<n>^ 
lUnding  on  the  part  of  the  plaintiff  that  bef  >wad  te  be-^ 
oome  the  tenant  of  the  Duke  of  Ckpeland,  with  whoUd* 
he  had  Gontracted  no  relation  of  tenancy.  The  latteif 
bid  no  right  as  landlord  against  the  plaintiff^  the  kgnc^ 
iDentbehigynot  that  the  plaintiff  should  pay  rentr^-tatb^ 
Duke  of  Cleveland,  as  tenant,  but-  thM  he  jhonM  pAy» 
JEeefs  rent,  who  was  in  like  mannelr  to  pay  bis>T^ni;Ayt^ 
the  glebe  land. -'---  '^i'    »  m-  •■•♦Mr.'» 

'       •    •      I    .        ■•'tl'M'jli.l 

Pakke  B^— The  arrangement  was  mentien^d  to^th^' 
agcQt  of  both  of  the  landlords,  who  assented  to  dftl} 
iobstitatiooy  and  there  was  therefore  a  surrender '^ 
Keefs  interest  by  operation  of  law.  i  The  effect  bf^th  ^ 
transaction  was  to  create  a  fresh  demise  from  the  Ihike! 
of  CfevefaMf  to  the  plaintiff.  '•  * 

I  ■ 

Erie. — ^There  was  no  evidence  to  show  that;*  '  • 

Parke  B.— Yes,  there  was. 

Aldkbsom  B. — There  was  clearly  evidence  to  go  to 
the  jury. 

BoLLAND  and  Gurnet  Bs. concurred. 

Rule  refused^ 
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Owen  against  Pugh. 

Whaemm  ASSUMPSIT  upon  a  promissory  note  for  two 
under  •  writ  of  guineas,  made  by  the  defendant  and  indorsed  to 
trial qpoea  the  plaintiff.  The  usual  money  counts,  a  count  for 
note  fir  two  interest,  and  upon  an  account  stated.  Plea:  the 
^™^*^  general  issue.  At  the  trial  before  the  under-sheriff 
qdnicsof  die  for  the  county  of  Momigomer^y  a  promissory  note  for 
a-TlwlhS*^  two  guineas,  made  by  the  defendant  to  one  Join 
not  been  eooft-  Dames,  and  by  him  indorsed  to  the  plaintiff,  was  of* 
SiJIL^h^Tiff  fei^  in  evidence,  but  was  objected  to  on  the  part  of 
Greeted  d«      the  defendant,  as  the  requisites  of  the  17  Geo.  3.  c.  SO., 

jBFw  to  find 

!br  die  defend-  lud  not  been  complied  with.  For  the  plaintiff  it  was 
^^  y*^  ^,     contended   that   the    above  statute   did  not  extend 

jury  Koi^tit 

m theirireidict  to  Wales,  it  not  being  comprehended  within  the 
diTi^t^  ^'^^^  "  that  part  of  Grtai  BrUaim  called  Emglamd.'' 
^  Imt  that    The  under-sheriff  was  of  opinion  that  the  objection 


h^hn^kw  in  taken  to  the  note  was  fatal,  and  was  about  to  nonsuit 

^^^''^'^  the  plaintiff,  when  his  attorney  insisted  on  the  case 

die  verdict  going  to  the  jury ;  whereupon  the  under-sheriff  directed 

dm  ti^^  them  to  find  a  verdict  for  the  defendant.     After  some 

eonldbeen-  consideration  the  foreman  said,  '*  We  find  that  the 

^/Oea^MoL  money  b  due.*'    The  under-sheriff  told  them  to  recon- 

diat  it  sider  their  verdict,  which  they  at  length  brought  in  as 
amoonted  to  • 


follows:  *^  We  find  that  the  money  is  due,  but  that 
^  *       there  is  an  informality  in  the  note.'*    J,  Jervis  having 
panted,  obtained  a  rule  why  the  verdict  found  for  the  plaintiff 

norm  ^der  *^^^^  °^^  ^  ^*  aside  and  a  verdict  entered  for  the 
^  defendant,  or  why  there  should  not  be  a  new  trial, 

C  Robinson  now  showed  cause.  The  jury  clearly 
found  for  the  plaintiff  for  the  latter  part  of  their  ver- 
dict, relating  to  the  informality  of  the  note,  is  surplu- 
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uge,  and  according  to  the  rule  laid  down  by  all  the 

courts,  no  new  trial  can  be  had,  as  the  amount  recovered 

if  ooder  5L     IParhe  B*  It  is  a  question  whether,  undtr 

thii  finding  of  the  jury^  the  verdict  should  not  be  en- 

ttred  for  the  defendant.]  The  declaration,  besides  iim 

count  on  the  note,  contained  the  usual  money  counts, 

aod  the  jury  having  found  that  the  money  was  due»  it 

11  to  be  presumed  that  evidence  was  given  of  a  debt  to 

npport  some  of  those  counts.    [Gurmejf  B.  The  only 

efideoce  offered  was  the  note,  and  it  could  not  be 

efidence  under  any   circumstances  for  the  plaintiff 

•pon   the   money  counts,  as  there   was  no  privi^ 

between  the  parties.] 

/.  Jerpis  eontra  was  stopped  by  the  Court. 

Paekb  B. — Kthe  verdict  is  not  so  clear  that  we  can 
cater  it  for  the  defendant,  the  finding  of  the  jury 
asMMmts  to  e  perverse  verdict,  and  thereforoi  notwith* 
itaoding  the  sum  is  under  SL^  theie  must  be  a  new 
trial 

The  other  Barons  concurred. 

Rule  absolute  for  a  new  trial,  upon  which,  if  the 
defendant  succeeded,  be  was  to  have  the  cost* 
of  both  trials,  unless  the  plaintiff  consented  te 
a  judgment  as  in  case  of  a  nonsuit,  in  which 
case  neither  party  was  to  have  the  costs  of  the 
day  at  the  last  trial. 


as 
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ij-^-^^j-  Davies  against  Lloyd. 

Smble,  that      /^HILTON  applied  to  the  court  on  the  part  of  the 

when  an  ap-       v/         ,     , 

plication  has  plaintiff^  for  a  rule  why  this  action  should  not  be 

J^^™^^  ^    tried  before  the  sheriff  of  the  county  of  Carmarthen, 

chambers  for  a  by  Virtue  of  a  writ  of  trial  under  the  3  &  4  tVill.  4, 

under  the         ^*  ^*  ^*  ^'^'    "^"  application  had  previously  been  made 
3  &4  1ft//. 4.   to  Gumey  B.  at  chambers,  which  was  resisted  by  the 
who  has  re^'     defendant,  and  the  learned  judge  had  refused  to  make 
Sr^rdCT™*^^  the  order.    [Parke  B.  Why  do  you  not  apply  again 
that  the  court    at  chambers?     AldersonB.  There  is  great  difficulty 
tain  the  andT   ^"  allowing  applications  of  this  kind  in  court,  for  we 
cation,  al-        should  defeat  the  intention  of  the  act  if  we  were  not  to 
party  might      carry  it  into  execution  in  the  cheapest  way.     It  is  also 
under  the  act    convenient  that  parties  should  go  before  a  judge,  where 
first  instance     ^hey  may  make  mutual  admissions.     If  the  court  is  to 
A™*  ^'^     overrule  the  decisions  of  a  judge  at  chambers  upon  this 
point,  we  shall  have  perpetual  applications.]    The  sta« 
tute  allows  the  application  to  be  made  either  to  a  judge 
or  to  the  court,  and  the  subject  has  a  right  to  appeal  to 
the  latter  from  the  decision  of  the  judge.    [Aldersou  B. 
You  may  make  an  original  application  either  to  the 
court  or  to  a  judge.     The  question  is,  whether,  after 
being  before  a  judge,  you  can  come  here?]     If  we  had 
come  here  in  the  first  instance,  the  court  would  have 
recommended  us  to  go  before  a  judge.    ]^Alderson  B. 
Yes,  but  we  must  have  heard  you.     Gumey  B.    You 
may  go  before  some  other  judge  with  different  ma- 
terials.] 

Parke  B. — If  we  are  to  be  applied  to  after  a  party 
has  been  before  a  judge,  he  should  bring  all  the  facts 
before  us  which  were  before  the  judge  at  chambers^ 
The  act  was  never  meant  to  apply  but  to  very  plain 
cases.    You  had  better  go  before  a  judge  again. 

Rule  refused. 
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1835. 

PiCKFORD  against  Ewington. 

TTVMFRE  Y  had  obtained  a  rule  to  set  aside  an  Partiefl  apply- 

order  m^de  in  this  case  by  Lord  Denman  C.  J.  "*  *<>  *^« 

-'  court  to  set 

upon  the  same  affidavits  as  had  been  used  by  the  par*  aside  an  order 

ties  when  before  his  lordship.  p^  ^dchimf 

,  '  oersy  may  use 

Mantel  now  showed  cause.    Where  any  matter  has  ^yitg  ^  ^^^ 

been  dbposed  of  at  chambers  upon  affidavits,  they  are  |>e(ore  such 

judge  when  no 

spent  and  cannot  be  made  use  of  in  applying  to  the  made  the 
court  to  set  aside  the  order  then  made.  ^"^'^* 

Pabke  B. — Why  should  not  parties,  on  making 
applications  to  the  court,  refer  to  the  same  affidavits 
as  were  before  the  judge  at  chambersj  without  being 
put  to  the  expense  of  fresh  affidavits? 

The  other  Barons  concurred. 

Rule  absolute. 


Potter  against  Newman, 

PEA^NELL  had  obtained  a  rule  for  setting  aside  Smhk^  that 

an  award  made  in  pursuance  of  an  order  of  refer-  f^?  ^^^  ®'  * 
ence  that  did  not  contain  any  power  to  enlarge  the  under  the ' 
time,  but  which  had  been  enlarged  the  day  before  it  ^  ^^  ^^t  ^' 
expired  by  a  judge's  order,  under  the  3  &  4  Will.  4.  enlai^ge  the 
c.  42.  s.  39.     By  this  clause,  after  reciting  that  "  it  is  bitratoTtT  *^' 
expedient  to  render  references  to  arbitrators  more  °^^^®  ^i» 

awardywhether 
his  authority 

i^  been  revoked  or  not,  and  although  the  order  of  reference  contains  no  power 

to  eolaige  the  original  term. 


Potter 

V. 
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1885.  effectual/'  it  is  enacted,  ''  That  the  power  and  autho- 
rity of  any  arbitrator  or  umpire  appointed  by  or  in 
pursuance  of  any  rule  of  court  or  judge's  order,  or 
N£WM4H.  order  of  nisi  prius,  in  any  action  now  broughti  or  which 
shall  be  hereafter  brought,  or  by  or  in  pursuance  of 
any  submission  to  reference,  containing  an  agreement 
that  such  submission  shall  be  made  a  rule  of  any  of  his 
majesty's  courts  of  record,  shall  not  be  revocable  by 
any  party  to  such  reference,  without  the  leave  of  the 
court  by  which  such  rule  or  order  shall  be  made,  or 
which  shall  be  mentioned  in  such  submission,  or  by 
leave  of  a  judge;  and  the  arbitrator  or  umpire  shall 
and  may  and  is  hereby  required  to  proceed  with  the 
reference,  notwithstanding  any  such  revocation,  and  to 
make  such  award,  although  the  person  making  such 
revocation  shall  not  afterwards  attend  the  reference; 
and  that  the  court,  or  any  judge  thereof,  may  from  time 
to  time  enlarge  the  term  for  any  such  arbitrator  making 
his  award." 

One  of  the  grounds  upon  which  ChatmeU  obtained 
the  rule  was,  that  the  time  had  not  been  duly  en- 
larged, as  a  judge  under  the  above  section  had  only 
power  to  make  an  enlargement  where  there  had  been 
a  revocation  of  the  umpire's  authority,  the  words 
*'  any  such  arbitrator"  referring  to  such  an  arbitrator 
as  last  before  mentioned,  whose  appointment  had  been 
revoked. 

Huntfrey  now  showed  cause.  A  judge  under  this 
clause  has  power  to  enlarge  the  order  of  reference, 
whether  there  has  been  a  revocation  or  not.  It  is 
contended  that  the  words  '*  any  such  arbitrator"  mean 
an  arbitrator  whose  appointment  has  been  revoked,  as 
they  refer  to  the  arbitrator  last  before  mentioned. 
But  looking  at  the  whole  section,  and  the  manner  ia 
which  it  is  constructed,  these  words  clearly  relate  to 
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Um  first  part,  which  speaks  of ''  any  arbitrator."  Th«  ISSff. 
middle  portion  of  the  clause  directing  the  arbitrator  to 
proceed,  notwithstanding  the  revocation,  is  nugatory,  as 
itooly  enforces  what  was  said  before;  and  if  you  strike 
it  out,  you  then  come  to  the  part  saying,  that  the  court 
may  from  time  to  time  enlarge  the  term  "  for  any  such 
irJMtrator/'  meaning  the  arbitrator  first  of  all  named. 
[UtiAUnger  C.  B.  If  you  strike  out  the  intermediate 
part  there  can  be  no  doubt  as  to  the  construction  of 
Ae  clause.]  If  the  court  should  decide  that  the  act 
does  not  apply  unless  the  umpire's  authority  has  been 
reroked,  a  revocation  will  give  an  arbitrator  a  power 
he  did  not  before  possess ;  for  if  there  be  no  retocation 
he  cannot  go  on  after  the  expiration  of  the  original 
tin^i  but  if  there  be,  he  may  proceed  after  procuring 
theorder  of  a  judge. 

At  the  suggestion  of  the  Court,  it  was  agreed  that 
the  caie  should  be  again  referred  to  a  professional 
arbitrator. 

Parks  B.— I  beg  it  to  be  understood  that  I  do  not 
adhere  to  the  opinion  I  threw  out  when  this  rule  was 
granted,  that  the  act  only  applies  where  there  has  been 
a  revocation  of  the  submission.  It  is  a  good  rule  to  take 
words  according  to  their  grammatical  constructioui  and 
if  we  do  so  here,  the  words  "  any  such  arbitrator**  seem 
to  refer  to  the  words  ''  any  arbitrator"  in  the  first  part 
of  the  section. 

Alderson  B. — This  is  a  very  nice  point,  and  we 
wish  to  be  understood  that  we  do  not  decide  it  against 
the  argument  we  have  Just  heard,  by  which  I  have 
hten  a  good  deal  shaken.  But  even  if  the  construc- 
tion contended  for  be  the  right  one,  there  is  no  doubt 
that  a  court  or  a  judge  would  newer  esttetid  the  time 
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J835.       under  an  order  of  reference,  which  did  not  cooUio  a 
'  PoTTK        po^®^  *o  enlarge  the  original  term,  unless  on  good 
V.         grounds. 

Rule  discharged  (a). 

(a)  Daring  the  argument  of  Burley  v.  Stephent  and  Wife,  In  Hilary 
term  18S6,  Parke  and  Aidtnon  Bt.  referred  to  the  above  case»  and  ex- 
preued  a  strung  opinion  that  the  S  &  4  W,  4.  c.  4t,  •.  39.,  gives  the  court 
or  a  judge  a  general  power  to  enlarge  the  time  for  an  arbitrator  to  make  bis 
award.    See  also  Skee  ?.  Coxon,  10  B.  &  Cr.  483. 


Newman. 


The  Kino  against  The  Sheriff  of  Surrey,  in  a  cause 

of  Showell  against  Young. 

Where  a  sheriff  JN  this  case  the  sheriff  had  arrested  the  defendant 

had  taken  a        X 

bail-bond  with  under  a  capias  on  the  8th  September,  and  had 

suret^^and  taken  a  bail-bond  for  putting  in  bail  above,  with  only 
being  ruled  to  one  surety.  On  the  9th  he  was  ruled  to  return  the 
writ  on  the  ^^^^  of  capias,  which  he  did  not  do  until  the  16th,  being 
15th,  did  not    a  jgy  too  late,  owing  to  the  absence  of  the  senior 

return  it  until      ,     ,       /.    ,  -•        t      .«»  .  .<^       i      «m  « 

the  16th;  the  clerk  of  the  under-shenti  at  sessions.  On  the  17tb, 
court  set  aside  notice  of  the  writ  being  returned  was  given  to  the  at- 

an  attachment  °  ° 

which  had        tomey  for  the  plaintiff.    Special  bail  should  have  been 

agLVsthim  for  P"^ '"  ^"  *^®  ^^^^'  ^"^'  *''  '^®  judges  being  out  of  town, 
not  returning    it  was  not  perfected  until  the  22d.    On  the  2nd  No- 

the  writ  T^ere 

seems  to  be  vetnber  the  defendant  obtained  an  injunction  in  the 
a  distinction  equity  side  of  the  Court  of  Exchequer,  restraining  the 
has  been  ruled  plaintiff  from  proceeding  in  the  cause.  An  attachment 
to  return  the     having  issued  against  the  sheriff  for  not  returning  the 

wric,  anu  v 

where  to  bring  writ  of  capias,  Piatt  had  obtained  a  rule  for  setting 
in  the  latter     ^^^^  attachment  aside  on  payment  of  costs. 

case  he  will 

has  taken  a  Erie  now  showed  cause.     It  is  admitted  that  this  at« 

bail-bond  with  tachment  is  regular,  and  where  the  sheriff  has  been 

only  one  ° 

surety,  but 

not  in  the  former.  The  court,  on  setting  aside  an  attachment  against  the  sheriff,  Fill 

make  him  compensate  the  plaintiff  for  any  injury  that  the  latter  may  have  sustained, 

by  his  de&ult. 
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in  a  cause 
Showell 

V. 

Young. 


guihy  of  neglect^  he  will  not  be  relieved  ;    Fuller  v.        ]  335. 

Pteit(a\    The  King  v.  The  Sheriff  of   Surrey  (b).     ^-^^v-^ 

[Alderson  B.  The  court  laid  down   a  rule  yesterday  ^ 

that  they  would  allow  the  party  compensation  for  the  The  Sberiff 

OP  Surrey 
injury  which  he  may  have  suffered  from  the  error  of  the 

sheriff.   What  injury  have  you  sustained  from  the  writ 
Dot  bdng  returned  on  the  15th?  Supposing  the  default 
had  been  in  term  time^  and  you  had  come  on  the  16th  and 
moved  for  an  attachment,  would  not  the  rule  on  show- 
ing cause  have  been  discharged  upon  payment  of  costs  ? 
Parle  B.   The  return  is  only  a  day  too  late,  and  the 
attachnaeDt  should  be  set  aside  on  payment  of  any  in- 
jury sustmned  and  costs.]    The  cases  establish  that 
where  there  has  been  an  irregularity,  the  sheriff^  is  fixed, 
and  the  plaintiff^  seeks  to  fix  him.     Here  the  sheriff*  did 
not  take  proper  bail,  as  he  took  a  bail-bond  with  only 
one  surety.  In  The  King  v.  The  Sheriffs  of  London  (c), 
in  which  Beaufage^s  case,  10  Rep.  101,  was  cited,  the 
Coart  of  Common  Pleas  refused  to  set  aside  an  attach- 
Mt  against  a  sheriff*,  who  had  taken  a  bail-bond 
executed  by  only  one  surety ;  and  in  The  King  v.  The 
Sherijg^of  Middlesex {d)f  where  a  similar  bond  was  taken, 
although  the  attachment  was  set  aside  at  the  instance 
of  the  bail,  it  seems  to  have  been  considered  that  if  the 
application  had  been  on  the  part  of  the  sheriff*,  that  he 
would  not  have  been  relieved.     [Parke  B.  The  dis- 
tinction between  those  cases  and  the  present  is,  that 
there  the  attachment  was  for  not  bringing  in  the  body, 
while  here  it  is  for  not  returning  the  writ;  and  the  only 
injury  you  have  sustained  is,  that  you  have  been  de- 
layed a  day  or  two  in  bringing  in  the  body.  The  default 
thich  fixes  the  sheriff^  is,  where  he  makes  default  in 
bringing  io  the  body ;  in  which  case  the  plaintiff*  is  not 
hound  to  take  an  assignment  of  the  bail-bond  with  only 


yoi.  I. 


i^a)  7  T.  R.  109. 
(e)  «  Bing.  2«7. 


(6)  7  T.  R.  239. 
(d)  f  Dowl.  P.  C.  140. 
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L835,  one  baiL     The  plaintiff  ought  to  have  ruled  the  sheriff 

^J^^^^^  to  have  brought  in  the  body.]     No  distinction  of  that 

V,  kind  appears  in  the  cases  which  show  that  where  the 

The  SiiERiPF  ghgriff  bust  been  guilty  of  any  default  he  may  be  fixed. 

in  a  cause 

Showell  Parkk  B.— It  would  be  a  very  hard  thing  to  fix  the 

Young.  sheriff  for  a  slip  of  this  kind,  which  has  been  produc- 
tive of  no  inconvenience. 

The  other  Barons  concurred. 

Rule  absolute  on  payment  of  costs^  with  liberty 
to  the  plaintiff  to  except  to  the  special  bail 
which  bad  been  put  in. 

See  Rex  v,  Sher^  rf  Uncolnthire,  past. 


A  rule  for  a 
new  trial  will 
not  be  granted 
on  affidavits 
alleging  that  a 
material  wit- 
ness has  been 
prevented 
from  attending 
the  trial,  with- 
out showing 
gprounds  for  a 
belief  that  the 
successful 
party  is  impli- 
catea  in  such 
misconduct : 
and  it  will  not 
suffice  to  state 
merely  a 
belief  that  the 
witness  has 
been  kept 
away  at  his 
instance. 


Marsh  against  Monckton. 

TN  this  case^  which  was  an  action  against  the  sheriff 
of  Staffordshire,  tried  at  the  summer  assizes  for 
that  county,  and  in  which  the  plaintiff  had  obtained  a 
verdict ; 

Talfourd  Serjt.  moved  for  a  ji^w  trial,  ou  affida- 
vits which  alleged  the  absence  of  a  material  witness  for 
the  defendant,  whom  the  attorney  for  the  defendant 
endeavoured  to  subpoena;  and  stated  circumstances 
from  which  it  might  be  inferred  that  the  witness  had 
been  kept  out  of  the  way  by  certain  persons  named, 
but  did  not  state  any  facts  tending  to  bring  home  any 
misconduct  to  the  plaintiff  or  his  attorney,  except  the 
belief  of  one  of  the  deponents  that  the  witness  was 
kept  away  by  the  procurement  of  the  plaintiff. 

The  Court  refused  to  grant  any  rule.     The  proper 


Mars^ 

V. 
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coune  for  the  defendant  to  pursue  was  to  apply,  in  1835. 
due  tkne^  for  the  postponement  of  the  trial,  and  be 
was  not  entitled  to  take  his  chance  of  success  upon  the 
case  as  it  stood  without  the  witness,  and  afterwards  to  Monckios. 
apply  for  a  new  trial  on  the  ground  of  his  failure  to 
appear.  If,  indeed,  the  affidavits  had  shown  any 
ground  for  believing  that  the  absence  of  the  witness 
was  procured  by  the  criminal  contrivance  of  the  suc- 
cessful party,  the  court  would  have  felt  bound  to  in- 
terfere; but  no  such  grounds  had  been  stated,  and 
without  them  the  court  would  not  disturb  a  verdict 
which  the  plaintiff  was  entitled  to  retain. 

Rule  refused  (a). 

(a)  See  Harrisan  v.  Harrison,  9  Price,  89. 


Godson,  administrator  of  Millington,  against  Free- 
man. 

THIS  was  an  action  of  assumpsit  by  plaintiff,  as  ad-  The  court  will 

ministrator  of  MiUinston,  deceased,  for  the  use  not  interfere  to 

*  .  .    t  •    !•!•     relieve  an  exe- 

and  occupation  of  a  farm  of  the  intestate  in  his  life-  cutor  or  ad  mi- 
time.    At  the  trial  before  Denman  C.J.  at  the  last  "^,t™^u|;J~^^ 
^izes  for  Gloucestershire^  the  occupation  by  the  de-  3  &  4  IF.  4. 
fendant  of  the  farm  in  which  MiUington  had  a  life  in-  {^\\^^^  jq  ^n 
terest  for  several  years,  was  proved,  as  also  that  the  farm  action  brought 
was  of  a  greater  annual  value  than  that  at  which  the  because  he 
administrator  had  estimated  it  in  his  demand.     But  on  acted  fcoii4^<fc 

and  had  fair 

the  part  of  the  defendant,  receipts  for  the  rent  of  the  apparent 
firm  in  question,  at  a  much  lower  sum,  were  proved,  Irog^utjnl 
on  which  the  plaintiff's  counsel  submitted  to  a  non-  the  suit,  but 

only  when 
^'*  some  niiscon- 

Talfourd  Serjt.  now  moved  for  a  rule  to  show  cause  part  of  the  de- 
why  the  iudinnent  of  nonsuit  should  not   be  entered  f<sndant,  or 

'         .^       «»  other  very  pe- 

culiar grounds  of  interference  are  shown. 
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W35.        up  without  costs,  pursuant  to  the  power  reserved   to 

VT^''^^     the  court  by  3  &  4  W.  4^.  c.  42.  s.  31.     He  grounded 
Godson  ... 

V,  his  application   on  affidavits,  which  alleged  that   the 

REEMAN.  plaintiff,  to  whom,  as  a  creditor,  administration  had 
been  granted,  had  reason  to  believe  the  arrears  of  rent 
to  be  unpaid ;  that  he  had  applied  to  the  widow  of  the 
deceased  (who  was  the  sister  of  the  defendant)  for  in- 
formation, that  she  had  induced  him  to  believe  the  debt 
to  be  justly  due,  and  that  the  receipts  took  him  entirely 
by  surprise  at  the  trial.  He  cited  Wilkinsony  execu- 
trix ^  V.  Edwards  (a),  Southgate  and  others^  executors^ 
v.  Crowley  (i),  and  Lysons  v.  Barrow  (c),  to  show  that 
where  the  personal  representative  has  proceeded  bona 
fide  to  recover  a  debt  apparently  due,  the  court  will 
exercise  the  discretion  which  the  statute  gives  them. 

Per  Curiam. — That  is  not  the  rule  on  which  we  are 
disposed  to  act.  The  statute  has  now  placed  executors 
and  administrators  in  the  same  situation  as  the  other 
parties,  who,  if  they  bring  an  unfounded  action,  are 
liable  to  pay  the  costs  of  the  party  whom  they  sue : 
and  although  it  has  invested  the  court  with  the  power 
of  depriving  the  successful  defendant  of  costs,  it  is  a 
power  to  be  exercised  only  in  very  peculiar  cases,  or 
we  shall  have  these  applications  in  every  case  where 
an  executor  brings  an  action  and  fails.  If  there  is  any 
misconduct  on  the  part  of  the  defendant,  whereby 
the  executor  has  been  encouraged  to  sue,  that  may 
afford  a  reason  for  the  court's  interference,  and  there 
may  be  peculiar  cases  of  an  analogous  character ;  but 
it  is  not  enough  that  the  executor  has  believed  the 
debt  to  be  due.  In  this  case,  if  the  plaintifFhad  applied 
to  the  defendant  to  ascertain  if  he  had  receipts,  and 

(a)  1  Bing.  N.  C.  301.  (h)  1  Bing.  N.  C.  518. 

(c)  10  Bing.  d63«  remarked  on  'id  Ailiton  ▼.  Pointer,  5  Tjr.  R.  Sti, 
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t\ie  defendant  had  concealed  tbem,  which  had  vexa- 
tbudy  induced  the  plaintiff*  to  prosecute  a  hopeless 
suit,  tbe  court  might  have  thought  it  a  case  for  their 
interposition ;  but  here  there  is  no  such  misconduct  on 
tbe  part  of  the  defendant,  and  there  is  no  reason  why 
he  should  not  be  indemnified  against  the  costs  of  a  suit 
to  which  it  has  been  proved  that  he  was  not  liable. 
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1835. 


G0»SO!l^ 
V. 

Freeman. 


Rule  refused  {a). 

(a)  Set  Aihttn  f .  Pointer,  5  Tyr.  R.  3i9  :  and  Rigitr,  adiuiuistrator, 
»  rK«(i«,2Biug.  N.C.263. 


Wainwright,  Executor  of  Abercromby  deceased, 
against  Bland  and  Others. 

CIR  John  Campbell,  Attorney-General,  moved  for  ^  motion  for 

security  for  costs,  on  affidavits  stating   that  the  security  for 

,.  -  .  .         ,  .       .       J       costs,  on  the 

action  was  on  a  policy  of  msurance,  signed  by  tlie  de-  ground  of  the 

fendants  as  directors  of  the  Imperial  Life  Insurance  P^a»°^>ff  *«  ^h- 

■•^  *^  sence  fronn 

Company,  effected  on  22d  October  1830,  in  the  name  JE:ng/^/i(f«n)ust 
of  Helen  Abercromby,    a    young  lady   half-sister   of  f^^e  issue 
the  plaintiff's  wife,  m  3000//,  to  be  paid  in  case  she  joined,  and  as 
H.  A.  should  die  within  two   years.     Plea :   non  as-  defendant 
sumpsit.      The  cause  was  tried  on  ^th  June  1835,  l^nows  the 

rr^i  plaintiff  to 

before  hordAbinger  and  a  special  jury.     The  defence  have  left  the 
was,  that  the   insurance  w^s,,rpally  effected   for   the  ^''e'|"^Jbefore 
beneBtof  the  plaintiff  himself,  who  was  the  party  really  he  takes  any 
interested-     The  jury  being  unable  to  agree  on  their  ifmadeafer 
verdict,  i^  j^ror  was  withdrawn,  and  the  rest  discharged  issue  joined, 

.  -  •      1  .  rw^i  .1.  the  court  must 

by  eoDseot  of  boip  parties.     There  were  contradictory  be  satisfied 
affidavits,  whether  or  not,  when  the  juror  was  with-  ^^^V^^H?*! 

'  •*  fendant  did 

not,  before  that 
step  io  the  cause,  know  of  tbe  plaintiff 's  absence.  After  trial,  and  a  jury  discharged 
from  giTiDg  a  verdict,  it  is  too  late  to  move  for  security  for  costs  of  another  trial, 
«liere  tbe  defendant  knew  that  the  plaintifi' lef\  £7ig/a;z(f  after  issue  joined  and  before 
^€  first  trial. 


and  Others. 
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1835.       drawn,  there  was  any  understanding  that  the  cause 
,./^^^^^^^^    should  be  heard  again.     Notice  of  trial  was   subse- 
9.  quently  given  for  the  first  sittings  in  this  term,   but 

iH  n^K^ro  having  been  before  tried  by  a  special  jury,  it  stood 
over  (a).  The  affidavits  proceeded  to  state  that  the 
action  was  brought  in  1831,  but  hung  up  by  injunction 
till  17th  February  1835 ;  that  the  plaintiff  was  resident 
in  England  up  to  the  time  of  joining  issue  thereon,  but 
some  time  before  the  trial  went  abroad,  and  *'  from 
that  time  has  been  and  still  is,  as  deponent  is  informed 
and  verily  believes,  resident  in  France;  and  deponent 
saith,  he  verily  believes  that  the  said  plaintiff  hath  per- 
manently abandoned  this  country,  and  that  there  i^  no 
probability  or  intention  on  his  part  of  his  ever  return- 
ing to  the  same ;  and,  on  the  contrary,  deponent  verily 
believes  that  the  said  plaintiff  is  now  residing,  and  will 
continue  to  reside  abroad,  to  avoid  criminal  prose- 
cution.*' The  affidavit  here  alleged  certain  charges 
against  the  plaintiff  for  two  forgeries  on  the  bank  of 
England^  on  which  that  belief  of  the  deponent  was 
founded,  and  then  stated  *' that  the  plaintiff  had  not  nor 
was  entitled  to  any  property  or  assets  as  executor  to 
Miss  Abercromby^  or  in  any  other  right  within  the 
jurisdiction  of  this  court,  or  in  this  country  or  else 
wheresoever,  which  could  be  seized  in  execution,  or 
by  means  of  which  the  plaintiff  could  satisfy  the  costs 
of  that  action,  if  judgment  should  be  given  therein  for 
the  defendants;  and  that  unless  he  was  required  to  give 
security  for  costs,  they  would  never  be  able  to  recover 
them  in  that  event.'*  After  the  new  notice  of  trial  this 
may  be  considered  as  a  fresh  action,  and  the  defend- 
ants only  seek  for  security  for  costs  of  any  second  trial. 
The  costs  of  the  first  interpose  no  difficulty,  for  each 

(a)  A  rule  ni&i  was  afterwards  obtained  bj  ErUf  calling  on  the  defend- 
ants to  show  cause  why  the  rule  for  a  special  jury  should  not  be  discharged, 
or  the  defendant's  special  jury  panel  quashed,  or  that  a  new  jury  be  nomi- 
Dated. 
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party  most  pay  their  owi^,  aad  the  plaintifi^  whether  or 
Dol  be  succeeded  on  the  second  trial,  would  not  be 
iitUe  to  the  defendaots  for  the  costs  of  the  first,  for  bis 
remedy  was  gone  by  the  discbarge  of  the  jury.  In 
Sedey  r.  Powers  (a),  a  judge  bad  discharged  the  jury 
of  bis  own  authority,  on  the  ground  that  they  could 
not  agree;  and  PaUesou  J.,  after  looking  into  the 
cases,  bold,  that  the  party  ultimately  successful  would 
not  be  entitled  to  the  costs  of  that  first  attempt  at  a 
trial;  adding,  that  (here  could  not  be  any  distinction  in 
practice  between  tbe>ca$es  #f  withdrawing  a  juror  and 
diicbarging  A.  jtiry  witboiit  giving  a  verdict* 

Lord  Abinobr  C.  B. — This  motion  is  made  long 
after  the  period  when  the  defendants  became  acquainted 
with  {he  fact  that  the  plaintiff*  had  gone  abroad.  In 
the  meantime  the  plaintiff*  has  been  suff*ered  to  go  on 
incaning  expenses. 

Parke  B. — The  general  rule  is,  that  security  for 
costs  must  be  moved  for  as  early  as  possible,  and  before 
issue  joined  (6);  but  if  moved  for  after  issue  joined, 
the  court  must  be  satisfied  that  the  defendant  did  not, 
before  that  step  in  the  cause  was  taken,  know  the  cir- 
cumstances on  which  he  grounds  his  application.  That 
discretion  of  the  court  has  been  constantly  exercised 
in  refusing  this  motion,  unless  made  within  a  reasonable 
time  after  the  plaintiff^ 's  departure  from  this  country 
and  residence  abroad  is  known  to  the  defendants. 
That  is  the  just  course,  and  prevents  useless  expense. 
Where  no  such  motion  is  made  in  proper  time,  the 
plaintiff*  goes  on  to  incur  expense,  instead  of  with- 
drawing the  record,  as  he  might  otherwise  do.  The 
case  before  us  resembles  that  of  a  remanet,  or  of  a 
cause  going  off^pro  defectu  juratorum. 

(•)  3  Dowl.  p.  C.  573,  HiL  1835.       See  also   Evtrett  v.  YouelU»  S 
B.  &  Adol.  349. 
(b)  Rfg.  Gen,  UiL  «  Will.  4.  ».  98. 


18S5. 

WAiKrwmiOBT 

V. 

Blako 
and  Others. 
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1835. 

Waimwrtght 

V. 

Bland 
and  Others. 


Alderson  B. — Du  Belloix  v.  Waierpark  (a)  is  in 
point.  It  wa8  relied  oa  ia  Duncan  v.  Stint  (b)  as  a 
case  in  wbioh  all  the  decisions  on  this  subject  were 
reviewed-  The  rule  .was  then  laid  down,  that  ''when 
a  cause  is  p^pding»  a  party,  if/  h^  me^s  to  apply  for 
security  for  costs,,  must  take  no  step  after  he  knows 
that  the  plamtiff  is  out  of  England^  for  a  defimdant 
ought  not  to  wait  till  expense  has  been  necessarily 
incurred,  which  must  frequently  be  the  case  even  be- 
fore issue  joined^  particularly  in  actions  of  trespass  and 
replevin."  In  this  case  the  motion  would  have  come 
too  late  had  it  been  made  before  the  first  trial,  if  the 
plaintiff  had  been  put  to  expense  in  preparing  for  it 
after  his  departure  from  England  was  known  to  the 
defendant. 


GuRNBY  B.  concurred. 


Rule  refused. 


(a)  Sec  the  report  in  1  D.  &  R.  348,  n.  j  aNo  5  B.  &  Aid.  703. 
(6)  5  B.  &  Aid.  70$.  1  D.  &  R.  348,  5.  C.  nora.  Dmican  v.  Stent. 


Ramsden  against  Maugham. 


A  capias  is- 
sued into 
Surrey  on  an 
affidavit  of 


^HE  defendant  was  arrested  on  9th  November  iu 
Middlesex  by  an  officer,  who  delivered  him  a  copy 
atMavii  ot  ^f  ^^  jjI j^g  capias  against  hipfi,  directed  to  the  sheriff  of 
a  copy  was  Middlesex,  On  search  of  the  Surrey  and  Middlesex 
Storey  file.  *^   ^'^®  ^^  praecipes  of  writs  pf  capias  for  Middlesex  in  the 

Tlie  defendant  Exchequer  office,  a  praecipe  of  a  writ  of  capias  in  this 

not  beinflr  ar* 

rested  on  that   cause  was  found,  purporting  that  a  capias  issued  on 

writ,  a  capias    g^h  April  into  Surrey,  and  that  the  affidavit  of  debt 

and  an  alias  ^  *^ 

capias  were 
afterwards  is- 
sued on  the  same  affidavit  into  Middlesex^  by  the  same  officer,  and  within  a 
year  from  its  date;  Held,  that  the  alias  capias  was  regular,  being  founded  on  an 
affidavit  which  had  not  become  stale  by  being  more  than  a  year  old,  and  the  plain- 
tiff having  a  right  to  abandon  the  first  capias  into  Surrey,  and  issue  another  into 
Middlesex,  as  if  there  had  been  no  previous  writ  at  all ;  and  the  affidavit  being  sworn 
before  the  same  officer  who  issued  the  process  into  both  counties.  Nor  do  Nos.  6 
and  7  o(  Reg.  Gen.  Mich.  3  W.  4.  make  any  difference  in  the  case. 
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wai  filed  in  Surrey  on  the  same  day.    Oif  th^  7th 

Mof  anotbef  writ  of  cikpias  against  the  defendant  w^ 

ianied  bkto-MiddleseXy  orpon  the  same  affidavit  of  debt 

The  alias  capiiu  od  which  the  arrest  took  place  issued 

islo  MkUkser  on  6th  November,  on  the  same  affidavit 

of  debt  filed  in  Surrey  on  the  9th  April  last.    Office 

copies  of  that  affidavit  and  of  the  capias  issued  into 

Sfvrey^  were  annexed  to  the  affidavits.      All  three 

writs  were  issued  by  the  same  officer  of  the  court.    It 

was  also  sworn^  that  no  office-copy  of  any  affidavit  to 

bold  to  bail  in  3fiddlesex  was  filed. 

BM  bad  obtained  a  rule  to  show  cause  why  the  writ 
of  capias  issued  herein,  upon  which  the  defendant  had 
be^  arrested/  should  not  be  set  aside,  and  the  defend- 
ant discharged  out  of  custody  on  entering  a  common  ap- 
pearance, and  that  the  plaintifi*  should  pay  the  costs  of 
and  occasioned  by  the  application.  Reg.  Gen.  Mich.  3 
WilL  4.  No.  6.,  shows  that  the  alias  capias  into  Middle^ 
sex  should  have  referred  to  the  capias  previously  issued 
ioto  Surrey  as  well  as  to  that  issued  into  Middlesex.  A 
plaintifi*  may  make  an  affidavit  of  debt  and  issue  a  capias 
into  one  county,  and  afterwards,  on  the  same  affidavit, 
issue  a  fresh  capias  into  another  county,  without  refer- 
ring to  the  former  writ,  but  must  pay  the  costs  of  the 
second  capias.  Defendant,  if  arrested  in  the  second 
county,  should  put  in  bail  there. 


Ramsdbk 

V. 

Mauchaic* 


Barstow  showed  cause.      RodweU  v.  Chapman  (a). 


(«)  RcdweU  ▼.  Chapman.  From  Tyrwhiu*s  MSB.  Exch.  Mich.  1832.  A 
Capiat  was  i»siie<l  into  London  on  an  aflSdavit  made  there  on  8th  November. 
Ou  the  I5lb  a  second  capias  i&saed  into  Eitext  on  which  the  defendant  was 
arrested.  On  the  21st  Maule  moved  to  set  aside  the  second  capias  for 
irreguJaritjr,  and  to  deliver  up  the  bail-bond  to  be  cancelled,  contending 
tint  an  alias  capias  ooght  to  have  been  isiued  into  Essex,  referring  to  the 
former  writ  in  the  form  in  Reg,  Gen,  Miek.  T.  3  W,  4.  Nos.  6  &  7 ;  ur  where 
b  the  defendant  to  put  in  special  bail  ?  But,  per  Curiam  (^Bayley,  Vaughan, 
Boltond,  and  Ournejf  6s.)   the  affidavit  of  debt   being   made  in  London, 
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Ramsden 

V. 

Maugham. 
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which  occurred  just  after  the  uniformity  of  process  act, 
9  Will.  4.  c.  89.  came  into  operation,  is  directly  in 
point  to  show  that  distinct  writs  of  capias  may  be  issued 
into  different  counties  on  the  same  affidavit,  notwith- 
standing the  general  rule  cited,  which  was  agreed  to 
by  the  judges  under  s.  14  of  the  act.  Besides,  Coppin 
V4  Potter  (a)  shows,  that  as  the  affidavit  was  sworn 
before  the  same  officer  who  issued  all  the  writs,  the 
alias  was  regular. 


Ball  contrf^.  In  that  case  there  were  not  two  inde- 
pendent, and  quasi  original  writs  of  capias,  as  h^re.  In 
Boyd  V.  Durand  (ft),  Sir  James  Mansfield  says,  **  it  may 
deserve  consideration  whether  the  practice  is  proper, 
of  suing  out  a  writ  of  capias  alike  into  two  counties, 
instead  of  pursuing  the  old  common  law  practice  of 
suing  out  a  testatum  capias.''  Again,  the  alias  capias 
issued  on  5th  November,  on  an  affidavit  sworn  on  9th 
ApriL 

Parke  B. — The  case  of  Rodwell  v.  Chapman  de- 

where  the  deponent  happened  to  be  at  the  time,  a  writ  might  be  sued  out 
on  it  into  another  county.  Nothing  was  here  done  on  the  capias  issued 
into  Londorit  and  a  fresh  capias,  not  referring  to  the  former  writ  as  an  alias, 
was  issued  into  Essex.  On  this  the  defendant  was  orrested.  Now  had  that 
arrest  taken  place  on  a  writ  issued. oa  a  stale  affidavit,  it  might  have  been  a 
diiferent  matter.  The  plaintiff  muit  pay  the  costs  of  the  new  capias.* 
No  step  has  been  taken  on  the  first  writ,  but  if  the  plaintiff  ever  proceeds 
on  it,  the  defendant  may  apply  to  the  court.t  It  will  be  quite  safe  to  put  in 
bnil  in  Essex.X 

•  See  Drewer  v.  Harding,  «  Dowl.  P.  C.  803,  and  5  Tyr.  R.  4t4. 

t  See  Price  v,  Dai/,  ante.  Vol.  V.  p.  456. 

X  So,  if  the  defendant  is  arrested  on  an  alias  or  pluries  issued  into 
another  county,  pursuant  to  Beg,  Gen*  Mkh,  S  W.  4*  No.  7.  Reg*  Gen, 
Mich.  4  W.4.  4Tyr.R.  1. 

(a)  10  Bingh.  441.    See  ante^  p.  32. 
(6)  2  Taunt  165,166. 
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cides  that  the  first  writ  of  capias  may  be  ahandoned» 
and  another  issued  into  a  different  county,  as  if  there 
had  been  no  previous  writ  at  ajl,  and  without  being  a 
mere  continuation  of  the  first.  To  warrant  the  issuidg 
of  the  second  capias,  it  was  essential  that  a  valid  affi- 
davit to  hold  to  bail  should  be  subsisting  at  the  time* 
Nov  I  have  always  understood  the  practice  to  be  that 
which  the  master  now  certifies  to  us  that  it  is,  viz.  that 
an  affidavit  to  hold  to  bail  is  not  stale  till  it  is  more 
than  a  year  old.  The  sUtute  12  Geo.  1.  c.  29.  s.  2. 
was  here  complied  with,  for  the  affidavit,  of  which  the 
copy  remains  on  the  Surrey  file,  was  sworn  before  the 
same  officer  who  issued  the  first  process  into  that 
county,  and  afterwards  that  which  was  directed  to  the 
sheriff  of  Middlesex.  Coppin  v.  Potter  (a)  is  in  point. 
Nothing  appears  to  have  been  done  on  the  capias 
which  issued  into  Surrey. 
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Ramsdbn 

V. 

Macguam. 


BoLLAND,  Alderson  and  Gurney  Bs.  concurred. 
Rule  discharged  with  costs,  being  so  moved. 

(a)  10  Bingh.  Ml.     See  Rirhardt  ▼.  Stuart,  10  Bing.  S^t  -,  And  per 
UmrtHct  J.  2  Taunt.  166 ',  atid  Baker  v.  Allen,  7  B.  &  Cr.  526. 


Rock  against  Johnson. 

A   WRIT   or  capias  had  issued  into   London,    on  a  capias 
an  affidavit  to  hold  to  bail,  which  was  sworn  on  ^!*"tf  '°^^  ,« 

'  London  on  an 

affidavit  to  hold 
tobaily  which  was  perfectly  regular.  The  defendant  not  being  taken  in  London,  ^no- 
tlier  capias  issued  into  MiddUux,  on  a  fresh  affidavit,  which  was  bad  for  having  no 
date  ID  the  jurat,  and  no  other  affidavit  having  been  filed,  showing  tlie  day  of  the 
swearing :  Held,  that  the  second  capias  was  regularly  issued,  the  first  made  affidavit 
being  sufficient  to  sustain  it 

A  prisoner  may  move  to  be  discharged  for  irregularity  in  process  afler  the  time 
vhen  other  motions  for  irregularity  must  be  made. 


44  CASES  IN  MICHAELMAS  TERM 

1835.  SiSih  October;  no  caption  took  place  there;  and  on  the 
2nd  November  another  capias  was  issued  into  Middle- 
seXf  on  an  affidavit  to  hold  to  bail,  which  was  filed  on 
5iYi  November,  but  had  no  date  in  the  jurat.  On  the 
4fih,  the  defendant  was  arrested  in  Middlesex  on  the 
second  writ ;  on  the  17th,  a  summons  was  taken  out  to 
discharge  the  defendant  out  of  custody ;  on  the  20th» 
the  learned  baron  refused  to  make  an  order;  and  on 
the  ^rd,  J.  J.  Williams  moved  to  discharge  the  de- 
fendant out  of  the  custody  of  the  sheriff)  on  entering 
a  common  appearance.  Parke  B.  asked  whether  any 
other  affidavit  had  been  filed  showing  the  day  on  which' 
the  first  was  sworn  {a)  ?  The  answer  being  in  the  nega- 
tive, a  rule  was  granted  to  show  cause  peremptorily  at 
the  rising  of  the  court  on  the  25th,  the  last  day  of 
term. 

Petersdorff  showed  cause.  This  was  moved  loo  late 
after  the  time  for  justifying  special  bail  (12  days)  had 
elapsed. 

Per  Curiam, — This  is  the  case  of  a  prisoner  who  has 
not  given  a  bail-bond,  and  therefore  cannot  go  to  con- 
sult his  attorney  as  he  might  otherwise  have  done. 

Petersdorff.  The  first  affidavit  is  set  out  on  the 
affidavits,  and  strictly  regular.  That  was  sufficient  to 
ground  a  second  and  concurrent  writ  of  capias;  for 
affidavits  upon  which  defendants  are  to  be  held  to  bail 
in  London  and  Middlesex  are  sworn,  and  office  copies 
filed  with  the  same  officer  (6). 

«/.  J.  Williams    contrsi.    The  second  affidavit  was 


(a)  Doe  V.  Uoe,  1  ChxiXfh  Rep.  ««8. 

(6)  Sec  5  Tjr.  R.  32,  Yming  v.  Beth^  aiu)  Bamsden  v.  'Maugham,  ante,  40. 
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not  irregular  only,  but  void;  Drewerv.  Harding  (a).        183$. 
Tbe  second  writ  should  have  been  an  alias  continuing 
the  first. 

Lord  Abinger  C.  B. — A  second  writ  of  capias  may 
be  issued  on  tbe  same  affidavit  without  an  alias.  This 
cise  resembles  Ramsden  v.  Matsgkam'. 

Parke  B. — Tbe  objection  is  grounded  on  this,  that 
die  defendant  was  misled  by  finding  a  defective  affida- 
vit on  tbe  file  ;  but  on  a  little  further  search  he  would 
have  found  a  good  one. 

Alderson  B. — There  was  a  perfectly  regular  affi- 
davit on  the  London  file,  that  would  justify  the  issuing 
a  capias  on  it  into  Middlesex, 

Gurnet  B.  concurred. 

Rule  discharged  with  costs  to  be  paid  by  de- 
fendant, being  so  moved  against  the  plaintiff. 

(a)  S  Dcwl.  p.  C.  803,  «.5S. 


Johnson,  Administrator  of  Stamford,  against 

Hamilton. 

INDEBITATUS  assumpsit.  The  plaintiff  recovered  Where  it  was 
a  verdict  at  the  last  Livei-pool  assizes.     On  the  {J*^j^  circum- 
fonrth  day  of  the  term  Wightman  moved  in  arrest  of  stances  that  a 
judgment ;  he  produced  affidavits  that  in  February  last  the  plaintiff 

the  plaintiff  had  sailed  from  Liverpool  for  the  Bight  had  embarked 
*  ,  .  .       ^^'^  lost  at  sea 

of  Benin,  on  board  a  vessel  named  the  Champion,  which  before  the 

assizes  at 
which  a  ver- 
dict was  recovered  in  his  name,  though  it  did  not  appear  positively  that  the  plain- 
tiff had  perished ;  the  court  granted  a  rule  for  continuing  the  postea   in  the  hands 
of  the  associate,  with  stay  of  executipn. 


46 


1835. 


Job  N  SON 

V. 

Hamtlton. 


CASES  IN  MICHAELMAS  TERM 

had  hever  been  heard  of  since,  and  was  supposed  to  have 
been  lost  in  the  Irish  sea ;  and  wreck  and  spars  belong- 
ing to  her  having  been  found  there  in  February  last, 
very  shortly  after  she  sailed,  the  insurers  had  paid  for 
her  as  for  a  total  loss.  From  these  facts  it  is  to  be  in- 
ferred that  the  plaintiff  must  have  been  dead  before 
the  last  assizes. 


Per  Curiam, — This  is  not  a  mistrial.  The  defend- 
ant's remedy  is  to  reverse  the  judgment  as  for  error  in 
fact  (a),  if  it  should  turn  out  to  be  a  fact  that  the  plain- 
tiff was  dead  before  the  assizes. 

Wightmtm,  The  court  may  do  the  defendant  justice 
without  putting  him  to  the  expense  of  a  writ  of  error, 
for  it  may  direct  the  postea  to  be  continued  in  the 
hands  of  the  associate  (6),  with  a  stay  of  execution  in 
the  meantime. 


The  Court  assented. 


Rule  accordingly. 


(a)Tidd.  9th  ed.  1136. 

(6)  See  Do€  d.  Daviei  ▼.  Rof.  1  B.  &  Cr.  118. 


So  AMES  against  Rawlings. 

Th^Wettmin-    J^ EL LY  had  obtained  a    rule  to  show  cause  why 
Requests,  as  a  writ  of  prohibition  should  not  issue,  directed 

constituted  by  ^^  ^y^^  Commissioners  of  the  Westminster  Court   of 

14Cj«  2«  c«  20. 

and  24  G.  2.     Requests,   to   stay   proceedings  in   this   cause.     The 

c.  42.  has  no     ^fgj^vits  on  which  his  motion  was  founded,  pursuant 
junsdictton  m  ••*"*•  '   »^ 

actions  on  the    to  1  W.  4.  c.  21.,  (which  took  away  the  necessity  for  a 
case  for  unli- 
quidated da-  ^  ,  ,  ,.      .     ^     ,  , 
mages ;  but  in  actions  for  ascertained  debts  not  exceeding  the  fixed  amount,  they  may 

proceed  as  well  b^  the  rules  of  equity,  as  law. 


So  AMES 
V. 
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siiggestioD)  stated,  that  the  plaintiff  had  been  served  by  1 835; 
tbedefimdant  with  a  notice  of  objection  to  the  registry 
of  his  name  in  the  list  of  electors  for  fVe$tmimster,  for 
tbe  parish  in  which  he  lived.  The  plaintiff  did  not  Rawlikgs. 
appear  before  the  revising  barrister  daring  the  revision 
of  tlie  list  of  his  parish,  and  the  notice  being  proved, 
and  the  objection  insisted  on,  bis  name  was  struck  out. 
He  afterwards  attended  during  the  revision  of  another 
list.  He  then  issued  a  summons  to  the  defendant  to 
answer  before  the  Westmimter  Court  of  Requests  for 
his  damages  in  loss  of  time  in  attending  before  the  re- 
▼ising  barrister.  The  majority  of  that  court  adjudi- 
cated that  the  defendant  should  pay  tbe  plaintiff's  de- 
mand. Now  the  staU.  23  G.  2.  c.  27.  and  24  G.  2«  c  4^. 
gire  jurisdiction  in  cases  where  a  debt  of  ascertained 
amount,  and  not  exceeding  a  certain  sum,  has  been  in- 
curred, but  do  not  extend  to  actions  on  the  case  for 
uiliquidated  damages,  even  where  they  are  founded 
on  contract.  This  appears  from  Jonas  v.  Greening  (a), 
which  was  decided  on  similar  words  in  14  G.  2.  Ci  20. 
an  act  in  pari  materia  for  the  city  of  London. 

Mr.  Fenn  and  another  commissioner,  against  whom 
tbe  prohibition  was  prayed,  showed  cause  in  person. 
The  court  in  question  has  power  over  petty  disputes 
and  trespasses ;  e.  g.  if  a  passenger  breaks  a  pane  of 
glass  in  a  window,  its  value  can  be  recovered,  as  an 
equitable  "debt,"  using  that  term  in  the  enlarged  sense 
of  a  sum  dae  from  one  man  to  another. 

Per  Curiam. — If  an  action  of  this  kind  is  maintain- 
able  at  all,  it  must  be  an  action  on  the  case,  and  an 
improper  or  corrupt  motive  on  the  part  of  the  defend- 
ant must  be  established.  This  Court  of  Requests  has  no 
power  to  entertain  the  questions  which  would  arise  in 

(«)  5  T.  R.  5f9.     See  also  PoUan  ▼.  Master,  4  Tyr.  R.  999.  S.  P. 


SOAMES 
V. 
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1835.        such  ao  action,  its  jurisdiction  being  .  confined  to  debts 
not  exceeding  a  certain  amount^  though  in  exercisiog 
that  jurisdiction  it  may  proceed  as  well  by  the  rules  of 
Rawlings.     equity  as  of  law. 

Rule  absolute  (a). 

(a)  As  to  proliibitious  from  the  Coart  of  Exchequer,  sec  Lien  ▼.  Seymore, 
Palraer,  5f5  ;  Cateihi^t  case,  Lane,  S9.  Com.  Dig.  tit.  PtDhibition  (B.)» 
Bac.  Ab.  same  title  (M.) :  also  3  Bla.  C.  119.  And  aee  JdtMm\  case, 
Cro.  Jac.  5S5. 


(REVENUE  SIDE.) 
The  Attorney-General  against  Greaves* 
Certain  goods,  HPHIS  information  was  founded  on  3  &  4  PF.  4.  c.  53. 

Atia,  being  °  ^"  ^'  *°^  Stated  that  W,  H.  Greaves,  between 

admissible  to    the  1st  day  of  December,  1831,  and  the  day  of  filing 

customs  duty      ,.«  .  .  -iii^  -lOrt^V* 

for  use  in  the    ^he  mtormation,  to  wit,  on  11th  August,  ioo4,  at  JuU- 

united  king-  cliff,  in  the  county  of  Middlesex,  was  assisting  and 
direct,  in  a       Otherwise  concerned  in  unshipping  from  a  certain  vessel 

iSpirt^d  ^'^^^^  g^^^^'  *^  ^*^>  2196  lbs.  weight  of  foreign  nux 
into  this  coun-  vomica  of  the  value  of  28iL  6s,  of  lawful  money,  and 
Und^contnLTv  ^^^6  lbs.  weight  of  foreign  coculus  indicus  of  the  value 
tothenaviga-  of  210/.  Ss.  8d.  amounting  together  to  the  sum  of 
in  force, 2&  s  494/.  14«.  8d.  of  lawful  &c.,  the  said  nux  vomica  and 
IF.  4.  c.  54.      coculus  indicus  bein^r  then  and  there  liable  to  the  duties 

s.  3.  An  in-  ,  °  ^ 

formation  was  of  customs,  the  said  duties  of  customs  for  the  same 
of  3  &*rH^^4  "°^  having  being  first  paid  or  secured,  contrary 
c.  53.  (the  to  the  form  of  the  statute  in  that  case  made  and  pro- 
prevention  vided,  whereby  the  said  JV,  H,  Greaves  hath  forfeited 
act)  against  the  sum  of  1584/.  4*.  of  like  lawful  &c.,   the  com- 

the  owner  of 

the  goods  for  the  treble  value  of  them,  charging  him  with  being  concerned  in  the 
unshipping  of  goods  prohibited  to  be  imported  into  the  united  kingdom,  and 
alleging  that  the  goods  were  ''  then  and  there  liable  to  the  duties  of  customs,  the 
said  duties  of  customs  for  the  same  not  having  been  first  paid  or  secured."  Held, 
that  the  information  was  good,  the  allegation  in  question  being  framed  in  pursuance 
of  the  imperative  terms  of  3  &  4  IT.  4.  c.  53.  s.  30. 
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missiooers  of  customs  who  directed  this  prosecution        1835. 


Attoavxy- 


to  be  commenced  against  the  said   W.  H.  Greaves, 

haviog  elected  tliat  the  forfeiture  of  the  treble  value    ~Gi;n cral 

of  the  said   goods  should  be  sued  for  instead  of  the      Q.^^'y 

penalty  of  100/. ;  wherefore  his  said  majesty's  attomey- 

geoeral,  on   behalf  of  his  said  majesty,  prayeth  the 

consideration  of  this  court  in  the  premises,  and  that  his 

aajesty  may  recover  against  the  said  W.  H.  Greaves 

the  said  forfeiture  of  1484/.  4«.,  and  that  due  process 

of  law  may  be  awarded  against  the  said  W.  H.  Greaves 

to  compel  him  to  appear  here  in  court  to  answer  his 

said  majesty  concerning  the  said  offence,   and  also 

concerning  the  said  sum  of  money.    Plea,  general  issue. 

At  the  trial  before  Lord  Abinger  C.  B.  and  a  special 

jury,  at  the  Revenue  sittings  after  last  Trinitff  term, 

it  appeared  that  the  defendant  was  a  general  broker. 

A  derk  from  the  ships'  entry  office  at  the  custom-house 

jiroduced  the  report  of  the  entry  of  the  British  ship 

Clainearty,  inwards,  from  Rotterdam,  dated  8th  ^n- 

gat  1834,  in   which  certain  bales  were  reported  as 

fi»llows:  '^  7.  X.  1834,  34  bales.     Contents  unknown. 

Order"  (a).     Next  day  the  defendant  made  the  follow- 

(c)  Tbc  practice  of  the  port  of  London  as  to  clearing  goods  inwards  ap- 
peared front  tl>e  eridence  to  be  this : — After  a«hip's  arrival,  and  being  re- 
ported at  the  custom- house,  the  holder  of  the  bill  of  lading,  or  his  broker, 
vlirB  dcsiroos  to  clear  tlie  goods,  deliTers  to  a  clerk  in  tbc  office  of  the  re- 
ceiver of  duties,  io  the  long  room,  a  warrant  and  two  duplicates  made  out 
fnwi  the  bill  of  lading,  and  containing  a  statement  of  the  bales,  &c.  consti- 
i<.ting  the  cargo,  described  bjr  their  marks.  Sec.  After  passing  the  long 
rttoa,  andpajroentof  doty  there,  that,  Tis.  the  original  warrant,  is  sent 
to  the  irgtiter  office,  and  is  there  certiHed  and  registered.  An  order 
sig^Md  bjf  the  rq;btrar  is  then  iasaed  from  that  office,  directed  to  the  tide- 
waiter  oil  tx>ard,  for  the  delivery,  on  land,  of  certain  goods  described  in 
tlie  order,  ander  care  of  the  proper  officers,  and  if  the  ship  lies  at  a  legal 
qoaj,  is  sent  gcueraily  by  the  wharfinger's  or  dock  company's  clerk, 
»bo  fetches  it  to  save  trouble  to  the  holder  of  the  hill  of  lading,  or 
his  broker,  and  is  delivered  by  him  to  tlie  tide-waiter.  A  copy  of  tlic 
origitial  warrant  is  a]«o  made  in  an  official  book  calletl  the  landing  book, 

VOL.  I.  E 
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18S5. 

Ant)RK  EY- 

General 

V, 

Greaves. 


ing  entry  for  34  bales :  "  Brewers  quay.     In  the  Earl 
Clancarty^  Britiih  ship.     J.  Z).  Williams  (captain's 
name)^  Rotterdam.    Prime-entry.    Home  consumptiom 
(Signed)    W.  H.  Greaves.''      Underneath  followed  i 
**  /.  Z.  1  to  34f   Thirty-four  bales  containing  90  cwt. 
bay  berries,  duty  90  cwt.  at  2s.,  9L  (Dated)  9th  August 
1834.''     This  entry  being  checked  and  signed  by  the 
proper  officers  of  the  long  room  or  collector's  office, 
was  passed,  and  the  duty  being  paid,  the  usual  order 
or  warrant  was  sent  to  the  tide-waiter  at  JSr^to^r's 
quay,  where  the  vessel  lay,  for  landing  and  examining 
the  bales  and  delivering  them.    A  landing  waiter,  who 
attended  the  delivery  of  the  cargo^,  stated  '  that  the  34 
described  bales  were  landed  under  his  superintendance, 
and  that  in  weighing  them  to  ascertain  the  duty,  apackr 
age  burst,  and  some  nux  vomica  fell  out :  on  further 
search  twenty  of  the  bales  were  found  to  contain  nux  vo- 
mica and  coculus  indicus,  and  fourteen,  bayberries  onty. 
The  former  articles  were  liable,  by  3  &  4f'W.  4.  c.  56.,  to 
a  duty  of  2s.  6di  -peir  lb.  and  the  latter  to  2s.  the  cwt. 
The  defendant  being  present  admitted  the  bales  to  be 
his.     The  nux  vomica  and  coculus  indicus  were  con- 
demned, no  notice  of  claim  being  given  under  3  &  4 
W.  4.  c.  53.  8.  76.     It  was  proved  that  the  defendant 
afterwards  petitioned  the  commissioners  of  customs  re-^ 
specting  the  seizure,  and  his  share  in  the  transaction. 
The  weight  of  the  nux  vomica  &c.  was  proved,  and  its 
single  value  admitted.     The  commissioners'  order  for 
prosecution  was  proved.     It  was  admitted  at  the   trial 
that  nux  vomica  and  coculus  indicus  were  the  produce 
of  India,  or  some  other  tropical  climate.     For.  the  de- 
fendant it  was  objected,   first,  that   the   information 
was  not  supported  by  the  evidence ;  for  though  it  stated 
the  articles  seized  to  be  liable  to  payment  of  duties, 

which  is  sent  to  the  landing«waiter  ;  tlie  tide-waiter  then  suffers  the  goods  to 
be  landed  and  weighed,  under  the  superintendauce  of  the  landing  waiter, 
and  if  all  is  regular,  the  goods  maj  be  taken  away  by  the  owm-r.* 


IN  THE  Sixth  Year  op  WILLIAM  IV. 


51 


thai  traatiog  them  as  legally  importable  on  payment  of 
dulT^  it  wa«  enacted  by  section  3  of  3  &  4  TF.  4.  c.  54. 
(the  act  in  force  for  encouragement  of  British  ship- 
]Mng  navigation)  that  goods,  the  produce  of  Asia, 
Africa^  or  America^  shall  not  be  imported  from 
Europe  into  the  united  kingdom,  to  be  u$ed  tbere- 
io,. except  from  .  particnlar  cojuntries  therein  ename- 
rated,  which  did  -  not  include  UoUand.  The  Attorney' 
Geaerai  v.  Key{a)^  was  cited  to  show  that  these  goods 
shoold  have  been  stated  to  be  prohibited  g6ods ;  se* 
condly,  the  evidence  does  not  prove  an  '^  unshipping" 
of  goods  without  paying  or  securing  the  duty  (they 
being  prohibited)  .within  .the  meaning  tof.sqc.  44  of 
S  k  4fW.  4.  C: 53.^ .which  was  passed  for  prevention 
of  smuggling,  ^he  goods  never  having  left  the  quay, 
and  being  still  in  the  possession  of  the  custotns.  The 
jorj  found  a  verdict  for  the.  crown  for  494/^  14«.  8d. 
soiqect  to  leave  to  move  to  enter  a  verdict  for  the  dor 
faidant.  A  rule  was  af^rwa,rd^  granted  .on  the  fir^l 
pciDt,  the  court  trei^ting  th^  secoqd  •  point  as  involved 
in  tlie  firsts  -  •  • 


1885. 

Attorney- 
General 

V. 

Greaves. 


Sir  Robert  Rolfe  Solicitor-General,  Tancred  and 
£iiye  showed  cause.  It  is  contended  that  nux.  vomica 
and  coculus  indicu^  are  improperly  described  in  the  io- 
foraiation  as  liable  to  payment  of  duties  of  customs  which 
bad  not  been  paid,  being  in  fact  goods  prohibited  tOt 
be  imported  at  all  from  Holland.  The  present  act  for 
tbe  regulation  of  customs  is  3  &.  4  f^.  4.  c  52.,  and' 
contains  in  sec  58  "  A  table  of  prohibitions  and  restric- 
tions inwards,- '  which  is  divided  into  two  lists,  the  first 
intituled,  ^  A  list  of.  goods  BhsoiwieXy  prohibited  to  be 
imported,''  and  the  other,  ^'  A  list  of  goods,  subject  to 
certain  restrictions  on  importation/*     Now  it  is  clear 


{a)  1  Tjr.  R.  52,  S.  C  in  Krror,  2  Tvr.  R.  65. 
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183^.        that  tbe  import  of  nux  vomica  and  coculus  indicusfr<vn 
^^"^"^^^^     all  places  soever  is  not  prohibited ,  duties  of  customs 
GfAf.RAU      being  im|M>sed  on  their  impqgt^tion  by  .3&  4  W^.4.  c,  56., 
though  section '3  of  the  navigation  act,  3  &  4r  yf^r\4i. 
c  54.,  prohibits  the  produce  of.4^i(i,  4fyi^0m.  ^Xi^^Ame- 
rica,  from  being  imported  from  Europe ^^tl^  ti^GiU^ftf^^ 
kingdom,  to  be  used  there,  ^^rith   cfrtain  exceptions 
not  here  appUo^ble.    [JUerson^,    Yo^  wpu^d^^^ay 
that  the  prohibitions  ipi3.^4TF;4(.j;-.<52.,^r.5^^  applies 
to  a  particular .  mode .  of  import^  viz. .  frtf pt ,  ipf^t^uliir 
places,  and  does  not  extend  to. li^e,g9odS)l;be|i||f)eIji{es.] 
When  the  ^//^na^-^G^M^ci^v^^y.oamQ  before,  this 
court,  theprpv^ion  in  foi;c€)  on  this  sul^ectvir^,6,|C?.4. 
c«  lOLSf  12S^i  (k^^  ii^forjpfiatiQn  waa  fi;amedCoi;. im- 
porting tobacco  and  spirits  in  packages  smidleir;^ban 
the  legal  dimensions,  and  harbouring  them  without  any 
duties  thereon  having  been  Jirst  paid  or  secured.     That 
allegation  would  have  been  supported  bj  the  facts,  on 
the   distinction    that    spirits   and  tobacco  'Were  only 
"  goods  subject  to  oertain  restrictions  on  importation," 
had  not  section  128  of  6  G.4.  c.  107.  been  relicidon 
by  the  court ;  their  decision  is  rested  upon  tb^  express 
terms  of  that  section,   which   is  precisely   similar  to 
section  13S  of  3  &  4  TT.  4.  c.  52.,  as  far  as  enacting  that 
*^  all  goods  and  all  ships,  vessels  and  boats,  which    by 
this  act,  or  any  act  at  any  time  in  force,  relating  to  the 
customs,  shall  be  declared  to  b*e  forfeited,  shall  and 
may  be  seized  by  any  officer  of  tbe  customs^  and  ;Such 
forfeiture  of  any  ship,  vessel,  or  boat,  shall  be  deemed 
to  include  tbe  guns,  tackle,  apparel,  and  furniture  of 
the  same,  and  such  forfeiture   of  any  goods  shall  be 
deemed  to  include  the  proper  package  in  which  the 
same  are  contained.*'    The  following  proviso,  which 
was  subjoined  to  tbe  section  in  6  GA,  has  been  omitted 
in  section  132  of  3  &  4  ^-  4.  c.  52,  now  in  force : 
'' Provided  always,  that  all  goodsy  the  importation  of 
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which  is  restricted,  either  on  account  of  the  package!;        1839. 
or  the  place  from  whence  the  same  shall   be  brought^     ^^^^^^^^-^ 

14  t     11    •        >  .         «        «  1  Attorn  ET- 

or  Otherwise,  shall  be  deemed  dnd  taken  to  be  pro^  Gkneral 
h'bited  goods ;  and  tPany  such  gootls  shall  be  imported 
Into  the  united  kingdom,  other  than  to  be  legally  de- 
posited or  #areh^used  fbr  exportation,  the  same  shall 
be  forfeited.*  Upon  the  laW  as  it  then  stood  under 
6Gr.  4.  c.  I08J  it 'was  argtied  for  the  cro^h;  that, 
though  spirits  imported  ii)  smaller  than  legal  packages 
by  the  defendant,  and  harboured  i>y  him,  were  goods 
to  be  deemed  **  proMbited"  for  the  purposes  of  seirore 
snd  foffeitore,  they  lifight,  notwithstatidiiig,  be  alleged 
in  pl^ding,  an  was 'itated  in  that  information,  to  be 
goods  **  liable  to  duty,'*  their  legal  importation  being  only 
restricted  by  requiring  packages  to  exceed  a  certain 
dimension.  But  this  cdiirt,  and  aftertri^rd^  the  ciourt 
cfFAror,  decided,  that  as  no  reason  was  'given  fdrcon- 
finiirg~lKe'd6mnion  interpretatibn  of  thb  teffrti  "  pr^yhi- 
blted*''to'the  tilittow  sense  contended  for;'  it^  ought  to 
beread  id  ^1^  general  and  enlarged  mfeanitf^,  and  that 
consequently^  the  defendant  was  entitled  to  judgment 
00  that  information,  as  spirits  imported  in  illegal  pack- 
ages could  not  be  deemed  goods  which  might  be 
imported  on  paying^  the  duties.  To  obviate  the  diffi- 
culties of  pleading' occasioned  by  ihat  decision,  the 
proviso  wliteh  hid  fortied' part  of  (5  G.  4.  c.  107:  w!as 
omitted,  as'isfl^oi^  sHoSK^/and'a  i^ew  provision,  ^  &  3 
W.  4.  c.  84:  ^.'30.;  f«^s  trtttoduced;  which  having  been 
repealed  by  8  &  4"Tt^.  4.  i^.  50.  s.  1!  wa4  r^-enacted  in 
almost  sitaaai-'termy  iii'  3  &^4  IV.  4.  c.  63.  s.  30.  as 
follows':  *''AH  gdods,'  the  'iittpbrtatioti  of  which  Is  in 
any  way  r^^/rrX^rf,  "frtiHclV  ritte  of  a  description  admid- 
sibte  to  dtitie^^  and  ^*htc^h  sfhall  be  found  and  seized  in 
the  united  ktngd6m,  tihder  any  law  relating  to  the 
customs  or  excise,'  shall,  for  the  purpose  of  proceeding 
for  the  forfeiture  bf  them,  or  for  any  penalty  incurred 
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in  respect  of  them,  be  described  in  any  information 
exhibited  on  account  of  such  forfeiture  or  penalty,  as 
goods  liable  to  and  unshipped  without  payment  of 
duties..  Thus  the  proviso  in  6  G.  4.  c.  107.  s.  128. 
being  omitted  'in  the  present  act,  the  ground-work  of 
Attorney-Generalv.  Key  fails,  and  the  law  is  remitted 
to  its  former  state,  added  to  which  is  the  above  provi- 
sion of  3  &  4f  W,  4f.  c.  53.  s.  30.  This  point  was  raised 
at  nisi  pifius.in  Attorney*General  r.  Tomsett{a)y  by  the 
defendant's  counsel,  but  not  insisted  on  at  the  argu- 
ment in  banc.  Lastly,  if  a  particular  act  is  legal  under 
t^rtatn  cifcumsitances,  the  law  will  not  presume  that  it 
takes  place  under  circumstances  rendering  it  illegal,  till 
the  latter  are  proved.  Here  there  is  no  evidence  that 
these  goods  were  not,  in  fact,  as  they  might  have  been 
in  the  first  instance,  legally,  imported  into  the  united 
Ungdom  from  Asia^ki  a  British  or  Asiatic  ship,  and 
having  paid  duty^  might  have  been  exported  to  HoUamdj 
from  which  the  reiihportation  in  question,  under  bill  of 
Btore,  would  be  legal  by  3  &  4  H^.  4.  c.  52.  s*  S3,  on 
paying  the  same  duty  as  on  the  original;  but  that  duty 
is  not  paid. 


J.  Jerris  and  Welsby  for  the  defendant.  The  ar- 
gument for  the  crown  confounds  the  description  of  the 
goods  themselves,  with  that  of  the  offence  for  which 
the  information  is  filed.  Section  44  of  3  &  4  Will.  4. 
c.  53.  contemplated  the  unshipment  of  only  two  distinct 
classes  of  goods,  vis,  prohibited  and  customable  goods, 
but  not  the  third  class,  which  is  described  by  the  name 
of  restricted  goods.  That  class  is  not  reached  by  sect. 
44,  but  by  section  30,  which  says  it  shall  be  described 
as  goods  liable  to  the  payment  of  duties.  Coculus  indi- 
cus  and  nux  vomica,  however,  are  not  restricted  only, 
but  prohibited ;  not  sub  modo,  as  some  articles  are,  only 


(#i)  Exch.  Eoiier,  183a,  see  b'X^t.  Rep.  Pari  3.   Now  in  tlie  prcsr*. 
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io  respect  of  the  place  from  which  they  are  imported^        18S&, 
hot  as  some  other  articles  enumerated,  viz,  clocks  or    '^-^'"^'^^^^ 
watches  marked  with  British  assay  marks,  beef,  &c.,  aTe>     Qtv  eral 
absolutely,  prohibited  by  the  customs  regulation  act, 
3&4  WilL  4.  c.  52.  s.  58.     Then   the  circumstances 
of  ooculus  indicus  and  nux  vomica  being  included  in 
tbe  table  of  duties  in  3  &  4  Will.  4.  c.  56.  does  not 
prove  them  to  be  prohibited  sub  modo  only.     Sect.  60 
of  3  &  4  Will.  4.  c.  52.  shows  that  these  goods  eannot 
be  imported  from  Rotterdam  under  any  drcumstatiees 
ibr  use  here;  for  it  enacts,  ^  that  if  by  reason  of  the 
sort  of  any  goods,  or  the  place  from  whence,  or  the 
country  or  navigation  of  the  ship  in  which  any  goods 
have  been  imported,  they  be  such  or  be  so  imported 
ts  that  they  may  not  be  used  in  the  united  kingdom, 
they  shall  not  be  entered,  except  to  be  warehoused, 
and  it  shall  be  declared  upon  the  entry  of  such  goods 
that  they  are  entered  to  be  warehoused  for  exportation 
only."    Tbe  customs  then  cannot  remit  the  penalty 
and  admit  the  goods  for  duty.     [Parte  B.  You  argue 
that  that  restriction  would  not  apply  to  goods  whose 
import  was  only  restricted  sub  modo,  for  instance,  as  to 
the  port  from  which  they  are  brought,  or  the  nature 
of  the  packages  in  which  they  are  contained.]     Before 
Ae  Attomey^General  v.  Key^  there  were  three  classes 
of  goods  known  to  the  customs,  customable,  restricted, 
and  prohibited.     The  6  Geo.  4.  c.  107.  s.  128.  had  by 
tbe  proviso  been  intended  to  get  rid  of  all  difficulty 
in  the  distinction  between  customable  and  restricted 
goodsy  by  including  the  whole  under  the  two  classes  of 
customable  and  prohibited,  restricted  goods  being  "  to 
be  deemecr  of  the  latter  class.     In  consequence  of  that 
decision,  2  &  3  Will.  4.  c.  84.  s.  30.,  since  re-enacted  by 
3  &  4  Will.  4.  c.  53.  s.  30.,  was  passed  with  the  same  ob- 
ject, declaring  that  restricted  goods,  when  imported  from 
an  illegal  place  "  shalV  be  described  in  informations  as 
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lial^le  tpi^nd  imsbipped  withoui  payment  of  dutieB. 
TjUe  fori9MipKovi«^n)ii^  6  Geo^4.  e.  107.  s» >12&»  tfaat> 
tkoy..  sbaiikl.  b«  deemed  ^  and  .  Uketi  to  be  prohibited 
goods  ia\  wi}icbi»as  been  omit  ted.  lA  3s&  iftWilL  4. 
c«^5i(^fri^«^.wi|9, Infinitely  stnuigeis-because'appl^in^  to. 
tbetaature  of  the  jgaods.ithetBseives.;  >  But  3i&  4  M^HL  4.  • 
c.<f3*a«d0^  req^uvfta  diie  .goods  to  <be  rsatpictedy  tind 
al^t^  be  ^dmifl$ibler:te  4uty«  viNoir,  .ihir  pnoduoe  of 
/{fioy  iSte.iittpprttd.fvoin  £i0r<3|;^,i  contrary /to  the  tiavi*. 
gi|tion^-a^,  w^icbr,i9,  inp»t  .strictly  esforoed,  ^«e  go^s 
wholly. prjohibatedy.aoii that  they  oannoH  be  admitted  to 
duty,,at  theo|itiQn,af  the  commi9skiaet8y;.  This  point 
was  not  pressed  in  Ailorneyr Generals •TomMUf,  because 
it  would  have  ii\jqrQd  tbat^defendaol'-a  argument^  whieh 
rested  on  tbei;e  being  no  importation  at  all|  4nd  no  uo*' 
shipment  wUhia  the  jimits  o£  .the  port  of  JDover.. 
Besides,  silks lareiathe  list  of  gooda liable  tm "restrict 
tions*'  on  importation.  The  only  argument  on  wbicb. 
the  «ase  for  th^  crown  stood  in  the  Mtornrnf-iGeueral 
\.  Kojff  ,was  ifeunded  on. the  proviso <w1ug1^ had  einoe 
been  omitted*  {Lord  AUnger  C*  B.  The  .present'  is 
the  case  of  goods,  the  importation  of  which  from  par- 
ticular places  i|  restricted,  so  that-  they  ;Oome  from^ 
thenoe  in  one  sense  as  prohibited  goods;  but  does  that 
make  them  less  ''  restricted*' under  the  general  section? 
AUerson  B..  .How  does  the  Aiiomey^Genercd  v«  Tom- 
seU  differ  from  this  case?]  No  enactment  declared  that 
silks  should  not  be  imported  at  all  .in  vessels  of  less  than 
CO  tons  bunden,  but  3  &  4  Will.  4:  c.'5£.  a.  68.  after 
being  thus  headed,  ^VA  table  of  prohibitions  and  re- 
strictions inwards/'  oontsins,  first,  '^  A  list  of  goods 
absolutely  prohibited  to  be  -imported;**  and  secondly^ 
*' A  hst.of  goods  subject  to  certain  restrictions  on 
importation/*  containing  this  item,  '^  niannfactures  of 

(a)  Sec  also  3  &  4  ll^/^  4.  c.  5^.  s.  119~fil  4c  Ub  ;  mid  3  Sc  4  Will,  1. 
c.  53.  9.  «9.  76.  n.  9«.  lOO.  1 17  and  1  IB. 
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si^  being  the  vumufiustores  of  JS«roj9e,  unless  ihta 
Lmiiom  &c.  or  into  the  port  of  Deter  direct  from* 
CMBf  wcoA  in  a  vessel  of  30  tons  or  upwards,  witiv 
iieenoe  of  the  commissioneni  of  customs:*'  [Afcfarr^ 
Mi  B..'  b<^e  ease oted.  there  was  no  knportdtion  into 
LtnAm,  or  4he  :p<rint  as  te  the  unshipping  In  the  port 
of  DoBer  would  iiot'  hate  been  raised.  Gnmey  B. 
Tham  w3km  were  (bufid  under  the  ballast^  and  seized 
befim  they  were •  unshipped.]  To  make  3  &  4  WilL  4. 
c«SSws.  44).  Apply  to  goods  ptohibited,  not  merely  ia 
ropect  of  .the  place  firom  which  they  cottie^  hut  of  the 
p«bige^  il  most  be  resd  to  ase  that  tbey  are  of  a 
"  descriptioii  adaiis«ble  to  duty/'  in  tho  iangaage  of 
section SO.of: the  saneael.  'Description  there  means 
appGed  to  general  goods,  as-  eoculus  indicas  ftc.  [At- 
denomS^,  You  must  sulrely  exclude  the  mode  of  hn- 
porditioD,  or  tb^re  ia  no  sense  in  the  first  part  of  the 
seetion.  There  ase  other  goods  which,  but  for  the 
eoaetBieat  of  a  restricted  mode  of  import,  would  have 
been  admissible  on  payment  of  duty.}  Still  the  infdr- 
matioB  confoontk  th^  description  of  thd  goods  with  that 
of  the  ofGrace.  It  should  have  been  rested  on  sect.  44. 
as  for  unshipping  prohibited  goods.  Had  these  been 
goods  not  prohibited  absolutely,  but  prohibited  to 
be  imported  in  vessels  und^r  the  legal  tonnage,  or 
in  packages  under  a  particular  sisee,  or  from  certain 
coantriea,  and  the  crown  had  proceeded  for  the  penal- 
ties CDosequeot  on  such  importation  by  tlie  naviga- 
tioo  act  8  &  4  Will^  4.  c.  54.  s.  22.  describing  them 
as  <'  goods  liable  to  and  unshipped  without  payment 
of  duties,"  it  would  have  been  no  defence  to  show  that 
the  custom  duties  had  been  paid  for  them.  It  has 
been  argued,  that  though  the  navigation  act,  by  enact- 
ing that  certain  goods  shall  not  be  imported  from 
certain  places,  would  render  them  prohibited  without 
section  30  of  2  &  3  Will.  4.  c.  53.,  the  effect  of  that 
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legal  port,  and  be  treated  accordingly.     However,  by 
General     3  &  4  Will.  4.  c.  53.  s.  48.  it  is  enacted,  that  "  no 
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goods  shall  be  deemed  to  be  imported  from  any  parti- 
cular place,  unless  they  be  imported  direct  from  such 
place,  and  shall  have  been  there  laden  on  board  the 
importing  ship,  either  as  the  first  shipment  of  such 
goods,  or  after  the  same  shall  have  been  actually 
landed  at  such  place."  [Alderson  B.  You  say  that 
the  offence  must  be  an  importing  of  prohibited  goods, 
and  that  "  restricted"  goods  are  not  "  prohibited" 
within  the  purview  of  3  &  4  WiU.  4.  c.  53.  s.  30.  for 
the  purposes  of  describing  this  offence,  though  they 
may  be  for  the  constituting  it.  Then  in  Attorney- 
General  V.  Tomsett  no  offence  at  all  was  committed, 
for  the  goods  there  were  prohibited  sub  modo  only,  by 
section  58  of  that  act,  and  were  forfeited  by  being 
imported  in  an  illegal  manner.  The  only  question 
there  was,  whether  they  were  rightly  described.]  The 
term  *'  prohibited**  means  not  goods  restricted  or  cus- 
tomable, but  goods  which  cannot  be  imported  at  all  or 
cannot  be  legally  imported  from  a  particular  place,  and 
therefore  cannot  be  described  as  *'  liable  to  payment 
of  duties." 

[Alderson  B.  The  information  describes  the  oSeoce 
as  the  being  concerned  in  the  unshipping  of  goods 
liable  to  the  payment  of  duties  of  custoois,  but  which 
were  unshipped  without  the  duties  baring  been  so 
paid.  As  these  are  goods  on  which  duties  of  customs 
could  have  been  paid,  they  are  not  prohibited  goods. 
Lord  Abinger  C.  B.  The  real  offence  b,  the  importing 
goods  from  a  place  from  which  they  cannot  come  in,  on 
payment  of  duties.  It  is  argued  for  the  crown  that 
sect.  30  of  3  &  4  WilL  4.  c.  53.  requires  the  goods  to 
be  described  as  **  goods  liable  to  and  unshipped  with- 
out paynienl  of  duties;**  the  question^  however,  is,  how 
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to  describe  the  offend  in  pleading,  so*  as  to  give  the 
prty  that  notice  of  it  to  which  he  is  entitled ;  and 
vbetber,  when  infported  from  a  prohibited  country,  it 
sball  be  sufficient  to  charge  that  they  are  imported 
titbout  payment  of  duty.] 

Now  sect.  30-  of  2  &  3  Witt.  4.  c.  84.  may  be  ex- 
plained by  certain  clauses,  which  show  what  is  meant 
by  "restricted."  It  says,  that  all  goods,  the  importa- 
tion of  which  is  restricted  (i.  e.  in  any  manner  re- 
strieted)  *'  either  on  account  of  the  ptickage  or  the 
jlaee  from  which  the  same  are  brought,  or  otherwise, 
which  are  of  a  description  admissible  to  duty,  and 
which  shall  be  (bund  and  seiaed  in  the  united  kingdom 
under  any-  law  -delating  to  the'  customs  or  excise,  shall 
for  the  purpose'  of  "ptocfeeding  for  the  forfeiture  of 
them,  or  for  any  penalty  incurred  in  respect  of  them, 
be  described"  in  a  particular  way.  Now  8  &  4  Will,  4. 
c.  S3,  s.  30.  omits  all  the  words  respecting  package  or 
place,  and  isays,  "  in  any  way."  That  must  be  reald, 
'^aivy  place."  [Alderson  B;  Then  these  goods  are  ndt 
restricted  generally,  but  becaosTe  th^y  ate  brought  from 
Rotterdam  ;Xhen  if  that  means  "  in  any  way"  restricted, 
they  must  be  described  as  in  this  information.  Sect. 
44  of  3  &  4  Will,  4.  c.  53.  contains  two  apparent  de- 
scriptions, but  three  real  ones.  It  contains  under  the 
word  "  prohibited,"  the  offence  of  unshipping  goods 
restricted  from"  importation,  and  also  that  of  unship- 
ping without  paying  the  customs  duties  on  customable 
goods.  One  class  consists  of  goods  absolutely  pro- 
hibited, another  of  customable  goods,  part  of  them 
consisting  of  goods  restricted  as  to  the  place  from 
which  they  come.  Parke  B.  The  words  of  section  30 
of  3  &  4  Will.  4.  c.  53.,  are  not  merely  that  they  may 
be  described  as  goods  liable  to  and  unshipped  without 
paymenft  of  dtities,  but  that  they  shall  be  so  described. 
Th.it  section  appears  to  comprehend  tne  offence  as 
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1885.  well  as  the  nature  of  the  goods,  and  is  inperative  that 
^^^""^^  they  shall  be  so  described ;  so  thAt  if  the  infbrmatioti 
General  had  to  describe  the  goods  and  the  offence  respecCfng* 
them,  according  to  the  fact,  it  would  have  been  demtrr^ 
rable.]  A  like  point  may  arise  on  the  game  act  9  AM. 
c.  S5.  s.  S.,  which  declares  that  the  having  ganici  ^  hi 
possession,  by  an  unqualified  person,  shall  he  deemed 
an  exposing  thereof  to  sale. 


V, 

Greaves. 
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Sir  Robert  Rolfe  SoKcitor-Greneral,  in  reply.  Had 
3  &  4  Will  4.  c.  63.  s.  30.  enacted  that  the  offclnce> 
and  not  the  goods,  should  be  described  in  spewed 
terms,  it  would  have  been  more  dear;  but  that  fioffi- 
ciently  appears  to  have  been  the  meaning  of  the  legis- 
lature. The  object  was  to  throw  the  onus  on  de^ 
fendants  of  showing  that  articles  thus^  restrict^  as  to 
particular  places  firom  which  they  might  be  imported, 
came  from  the  legal  places;  the  penalty  bein^  the  same 
whether  it  bad  been  for  landing  without  paymtet^bf 
duty,  or  from  an  illegal  placed.  When  goods  liable  te 
duty  were  landed  without  payment  of  it,  the  defendant 
was  not  to  set  up  as  a  defetice  that  they  came  fr^m 
Rotterdam*  \^AlderMn  B.  Had  these  articles  been 
discovered  to  be  imported  from  Holland  aft^r  duty 
paid,  the  crown  might  have  proceeded  tot  the  pMalty 
of  100/.  for  the  breach  of  the  navigatibif  act,  3  &4 
tViil.  4.  c.  54.  8.  ^2^  though  not  for  the  forfeiture  cbu- 
sequent  on  nonpayment  of  duty.] 

Lord  Abihoer C  B.~TKe  coun  dimndt  but  r^gtet 
that  in  a  ^se  of  this  kind,  likely  to  be  of'  ^u^H  ]i:r^^t 
importance  lE^nd  frequent  oectmreuce,  somewhat  more 
mature  eonsideration  should  not*  havt^  been  b<MbwM 
on  the  terms  of  the  particidar  enactm^ntd;  How- 
ever, after  fol)  comideratibn^  of  this  case;-  I '  enter* 
tain  no  doubt  that  the  SoUcitor^Oeneral  is  rigitt, 
and  that  the  legislature  really  meant  that  the  oflfence 
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sbavU.  be  4e$cribe4  in  the  terms  pointed  out  in  section       1836. 
3(lp(^Jk:4  If  fit  4.  c.  53.     Indeed  if  the  word^  of    "^^-^^ 
t|bi^lclifu«e  h^d  ^ea.socnawbat  di£G^ent^  there  would     QBVhtiAh 
Imv«  keen  no .^mbigi^ty  upon  them;  a§,  for  exampl/^j 
ifitth«d}pr^yji4ed  that  the  p^iic^  shoi^ld  betdcscribed 
iii|tb0.nan{)€^.d)ere  provided;  for  the  ambiguity  arises 
from,  ^yiag  that  the  ^c>oi/f  shall  be  so  described* 
Lookingy  however,  at  the   whole  clau;^  together,  it 
ippears  to  me  that  the  intention  was,  that  they  should 
kjio  dfi9ctihtid  far  tbe^  purposes,  of  recovering  4he 
peoat^F.    Jjt  appears ;  to  me,  that  the  legislature  ^i- 
deotfy.jneant  to  avoid  die  ino^uveniexice  which  had 
ndulted.tfrom  the  former^ decision  of  the.  Attorney 
Gmrol^^Key,  wbi^,  jtipwever,  I  do  not  at  all  impugn. 
Tlie4£t  9.G^o.4.  G«  107.  on  which  that  case  turned, 
iuid  stated  tjbe  way  in  wihich  goods  under  such  circum- 
staoces;  should  be  described ;  by  force  of  the  terms  of 
that  act  of  :parliament  they  were,  brought  under  the 
title  of  pri^hibited/goo4iS|  therefore  the  crown  eould 
Bst.wer  against,  tbatr  act,  that  they  were,  not  protii- 
bitu^.  .;3y.  the  .present  ,^tute  3  &  4  WiU.  4^  c  53^^ 
that  dignity  is  renioved>  for.  sect.  SO,  says,  that  goods 
vUcb  . weie  witbiji  a  oartain  predicament,  shall  be 
described  as  goods  liable  to   the  payment  of. duty 
&t  tl^  purpose  of .  proceeding  for  the  forfeiture  of 
tb^i  or  for  recovering  the  penalty;  and  I  think  the 
object  of  the  legislature  was  to  say,  that  the  mode  of 
information  shall  be  in  like  manner,  as  if  the  goods  .had 
been  imported  without  payment  of  duty;  that  is  the 
abort  ground  on  which  X  think  the  objection  fails, 
vhicb  has  been  very  ingeniously  argued  by  Mr.  Jervis, 
I  ao  not  jdesLrous  to  state  my  impression  of  the  differ*- 
ent  clauses  which  have  been  cited,  lest  I  should  put  a 
wroof  construction  on  them,  which  L  had  rather  not 
i^    It  appears  to  me  that  the  information  is  substan- 
tially correct,  and  that  the  defendants  could  not  meet 
tbe  cliarge  it  contains,  by  saying  that  they  had  im- 
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ported  the  goods  from  Rotterdam,  I  am  of  opinion, 
on  that  short  ground,  that  the  objection  faiis^  and  .that 
the  crown  is  entitled  to  sustain  this  verdict. 

« 

Parke  B. — I  am  also  of  opinion  that  the  crown  is 
entitled  to  sustain  the  verdict.  This  information  is 
fdunded  on  sec.  44  of  3  &  4  ^F.  4.  c.  53.  which  imposed 
a  penalty  on  any  person  who  should  "  assist,  or  be 
otherwise  concerned  in  the  unshipping  of  any  goods 
which  are  prohibited  to  be  imported  into  the  united 
kingdom,  or  into  the  Isle  of  Man^  or  the  duties  for 
which  have  not  been  paid  or  sk^ured,  or  who  shall 
knowingly  hatbour,  keep,  or  conceal,  or  shall  know- 
ingly permit  or  suffer  to  be  harboured,  kept,  Or  con- 
cealed," any  such  goods.  The  question  is  on  the 
construction  of  this  clause,  taken  in  conjunction  •  with 
other  clauses,  on  which  the  question  mainly  depends. 
This  clause  appears  to  have  adopted  almost  precisely 
the  same  words  as  the  corresponding  clause  in  the 
statute  6  Geo.  4.  c.  107^  which  was  the  subject  of  dis- 
cussion in  the  case  of  the  Attorney-General  v.  J^ey^ 

It  appears  that  there  are  three  descriptions  of  goods: 
— goods  absolutely  prohibited  by  law,  in  respect  of 
which  there  could  be  no  mistake ;  goods  specially  pro- 
hibited to  be  imported  under  particular  circumstances, 
including  goods  prohibited  to  be  imported  by  the 
general  provisions  of  the  navigation  act,  3  &  4  TFl  4. 
c.  54.;  and  goods  permitted  to  be  imported  on  the  pay- 
ment of  certain  duties  under  the  customs*  duties  act, 
c.  56.  .This  clause  in  6  Geo.  4.  and  the  30th  sec.  of  the 
act  3  &  4  TT.  4.  c. .  53.  now  in  question,  are  intended  to 
apply  to  all  these  cases.  The  question  is,  whether  the 
goods  in  question,,  which  may  be  imported  sub  mode, 
fisdl  under  the  description  of  prohibited  goods/'  or  of 
'^  goods  unshipped  without  payment  of  duty."  .It  ia  a 
question  merely  of  form;  for  there  is  no  doubt  that' tut 
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ofieDce  has  been  committed.     When  this  point  was        1835. 
before  Ae  court  in  the  Aitomeu^eneral  v.  KeUt  the     ^^^^'^^^'^^^ 

-        .   .  ,  ,  T      /.  11         1         1         Attorney- 

court  were  of  opinion  that  the  goods  fell  under  the     General 

description  of  "  prohibited  goods;"  mainly  relying  upon     ^    ^' 

vV  REAVES* 

the  express  provision  of  the  6th  Geo.  4.  c.  107.  s.  128., 
which  section  provides,  ''that  all  goods,  the  importa- 
tion of  which  is  restricted  either  on   account  of  the 
packages  or  the  place  from  whence  the  same  shall  be 
broQgbt,  or  otherwise,  shall  be  deemed  and  taken  to 
be  prohibited  goods,  and  if  any  such  goods  shall  be 
imported  into  the  united  kingdom,   other  than  to  be 
legaDy  deposited  or  warehoused  for  exportation,  the 
same  shall  be  forfeited."     That  clause  puts  a  qualifica- 
tioo  on  another  clause,   which  enables  the  ofiicer  to 
seixe  all  goods  so  imported.      The  argument  in  that 
case  was,  that  that  being  a  qualification  of  the  clause 
was  meant  to  extend  to  seizure  only,  leaving  the  penalty 
chuse  exactly  as  it  was.      That  was   an  argument 
worthy  of  much  attention;  but  the  court  disposed  of  it 
by  saying,  that  they  must  put  the  same  construction 
on  the  proviso  as  on  the  rest  of  the  act;  that  it  was 
intended  to  apply  to  all  cases,  and  that  all  goods  ca- 
pable of  being  imported  at  all,  were  to  be  deemed 
^ prohibited*'  goods;  and  it  was  on  that  ground  the 
judgment  of  the  court  proceeded.     Now  that  proviso 
^  been  left  out,  and  on  the  present  occasion  an  ar- 
goneht  arises  on  that  which  was  a  very  considerable 
question,  whether,  if  there  were  no  other  clause,  this 
nright  not  be  described  as  an  aiding  and  assisting  in 
tbe  illegal  unshipping  of  goods,  without  payment  of 
duty!    But  it  apptars  to  me,  that  all  difficulty  is  re- 
inofed  by  the  act  of  3  &  4  TT.  4.  c.  53.  s.  30.,  and  the 
2& 3  11^.-4.  c  84.  8.  30.     The  latter  section  appears 
^  bare  been  introduced  for  the  very  purpose  of  ob- 
^ting  all  difficulty ;  that  provides,  '^  That  all  goods, 
^  importation  of  which  is  restricted,  either  on  account 
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1 835.        of  the  package  or  the  place  from  which  the  same  shall 

^'^^^"'^     be   brought,  (which  precisely  applies   to  the  case  in 

Gbkeral      question)   or  otherwise,   which   are   of  a  description 

^    ^-  admissible  to  duty,  and  which  shall  be  found  and  seized 

Greavfs 

in  the  united  kingdom,  under  any  law  relating  to  the 

customs  or  excise,  shall,  for  the  purpose  of  proceeding 
for  the  forfeiture  of  them,  or  for  any  penalty  incurred 
in  respect  of  them,  be  described  in  any  information 
exhibited  on  account  of  such  forfeiture  or  penalty,  as 
goods  liable  to  and   unshipped   without  payment  of 
duties.*'     If  the  question  had  arisen  upon  that  clause, 
and  not  on  the  3  &  4  IF*.  4.  c.  53.  s.  30.,  which  has 
replaced  it,  there  would,   I  apprehend,  have  been  no 
doubt  that  it  applied  to  the  present  case.     For  as  the 
goods  in  question,  which  were  restricted  on  account  of 
the   place   from  which  they  came,  were  liable  to  be 
seized,  the  only  difficulty  would  arise  on  the  words 
'^  admissible  to  duty."     I  understood  the  defendant's 
counsel  to  contend  that  that  section  was  meant  to  apply 
only  to  those  cases  in  which  the  goods  were  admissible 
on  the  payment  of  duty.     Now  it  appears,  on  inquiry, 
that  there  is  no  case  in  which  goods  prohibited  sub 
modo  could  be  admitted  on  the  payment  of  duty;  if 
they  are  imported  under  circumstances  in  which  they 
are  liable  to  forfeiture,  there  is  no  clause  enabling  those 
specific  goods   to   be  admitted  on  payment  of  duty. 
Therefore  we  must  see  whether  the  words  of  this  sec- 
tion are  not  to  receive  a  different  interpretation,  the 
goods  not  being  of  a  description  admissible  on  duty ; 
then  we  must  put  a  different  construction  on   these 
words,  if  they  do  not  mean  that  those  specific  goods 
so  imported  are  to  be  capable  of  being  imported  on 
payment  of  duty,  but  the  goods  that  would  be  imported 
if  they  were  not  subject  to  those  restrictions.     Then  if 
we  look  to  the  2  &  3  TT.  4.  c.  84.  s.  30.  and  there  is  no 
doubt  we  must  put  the  same  construction  upon  thb 
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daose,  for  it  is  nothing  more  than  a  re-enactment  of 
the  same  clause,  which  is,  '^  that  all  goods,  the  importa- 
tioD  of  which  is  in  any  way  restricted,"  (clearly  includ- 
ing the  case  of  goods  from  a  port  from  which  they 
could  not  legally  come,)  '^  which  are  of  a  description 
admissible  to  duty,  and  which  shall  be  found  and 
seized  in  the  united  kingdom  under  any  law  relating  to 
the  customs  or  excise,  shall,  for  the  purpose  of  pro- 
ceeding for  the  forfeiture  of  them,  or  for  any  penalty 
incnrred  in  respect  of  them,  be  described  in  any  in- 
fimnadon  exhibited  on  account  of  such  forfeiture  or 
pcoaity,  as  goods  liable  to,  and  unshipped  without  pay- 
nent  of,  duties."  Therefore  it  appears  to  me  that  the 
tnie  construction  of  the  clause  is,  that  all  goods,  ex- 
cept those  totally  prohibited,  are  to  be  described  as 
goods  unshipped  without  payment  of  duties.  On  this 
ground,  lam  of  opinion  that  the  information  is  properly 
Ud. 
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Aloerson  B. — I  am  of  the  same  opinion.  This  point 
nost  have  come  before  the  court  of  Exchequer  since  I 
hive  been  in  it,  and  previous  to  X\\e  Attorney-General 
V*  Twuett;  for  it  was  not  at  all  new  to  me  when  the 
fKstion  arose  in  that  case.  Whether  that  be  so  or  not, 
the  ruling  at  nisi  prius  was  fully  admitted  when  the 
case  came  before  the  court.  It  was  a  case  of  great  im- 
portance to  the  parties  on  account  of  the  value,  I  think 
HOOO/.,  but  no  objection  was  made  on  that  ground, 
^  the  court  pronounced  against  the  defendant  a 
jodgment,  which  was  quite  wrong  if  this  objection  was 
v^,  for  undoubtedly  it  appeared  upon  the  face  of 
that  information,  as  it  does  on  this.  I  consider,  there- 
^1  the  case  of  the  Altorney General  v.  Tomsett 
Qot  merely  as  bearing  upon  the  question,  but  as  en- 
titled to  considerable  weight;  the  decision  at  nisi  prius 
^g  confirmed  and  acquiesced  in  by  the  court  in 
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banCi  for  that  is  the  undoubted  effect  of  the  circum* 
stances.  The  objection  would  assuredly  have  been 
taken,  if  the  defendants  counsel  had  felt  that  there 
was  any  doubt  that  the  court  in  banc  would  have  eomt 
to  the  same  conclusion.  It  appears  to  me  that  in  order 
to  describe  the  offence  here  charged,  the  being  con* 
cerned  in  the  unshipping  of  prohibited  or  uncustomed 
goods,  the  crown  must  look  to  sect.SOofSft  4fr.4.  c.6S, 
which  directs,  that  in  the  information  for  the  forfeiture, 
the  goods  shall  be  described  in  a  particular  way.  Now, 
how  are  those  goods  to  be  described  in  the  informa- 
tion?  It  seems  to  me  that  when  that  section  directs 
that  goods  placed  in  certain  circumstances  shall  be 
described  in  a  particular  way,  it  in  substance  says,  that 
that  shall  be  the  description  of  the  offence,  the  descrip* 
tion  of  the  goods  necessarily  involving  the  description 
of  the  offence,  which  consists  in  unshipping  those 
goods.  In  construing  the  clause,  it  appears  to  me 
also,  that  the  previous  clause,  sect.  30  of  the  S  &  8 
f F.  4.  c.  84.  must  be  taken  into  consideration;  fori 
consider  the  words  of  the  8  &  4  TF.  4.  e.  53.  as  only 
describing  in  general  words  that  which  is  to  be  found 
in  the  corresponding  section.  Trying  it  by  that  test, 
I  therefore  read  the  80th  sect,  of  the  8  8c  4  fV.  4.  c.  63, 
as  if  they  contained  the  words  ''  on  account  of  package, 
or  on  account  of  place  from  which  brought  or  other* 
wise,"  which  are  in  sect.  30  of  S  &  3  ^.  4.  c  84.  Then 
these  being  goods  which  are  prohibited  from  being 
imported,  by  reason  of  the  place  from  which  they  are 
brought,  are  to  be  described  as  goods  uncustomed* 
A  difficulty  occurred  to  my  brother  Parke  as  to  the 
description  ''  admissible  to  duty."  Now  those  words 
follow  on  the  words  ''  the  importation  of  which  is  re^ 
stricted ;"  therefore  the  goods  admissible  on  duty  must 
be  goods  admissible  on  duty,  provided  they  are  not 
imported  under  the  restriction.     If  that  is  so,  the 
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f bole  becomes  plain  and  clear,  and  section  30  of  3  & 
4  H^f  4.  c  63.  applies  to  those  goods  which  are  ad- 
ainible  on  duty,  if  the  importation  has  not  been  made 
isininpropermannery  or  from  an  improper  place,  and 
tocribes  them  as  uncustomed  goods.  Possibly  this 
daoie  may  have  been  inserted  for  the  reason  the  so- 
Utor-ganeral  has  assigned,  that  of  preventing  the 
mwn  from  being  at  the  necessity  of  proving  the  man- 
Sir  of  Uie  importation,  whether  they  were  in  the 
poper  manner  admissible  on  duty.  With  respect  to 
podi  aetually  prohibited,  there  is  no  difficulty ;  for 
tbqf  are  goods  expressly  named  in  the  act  of  parlia- 
■ntf  and,  consequentlyi  by  naming  them,  the  informa- 
tioa  would  show  that  they  were  goods  of  a  prohibited 
ikicription.  With  respect  to  the  difficulty  which  oc- 
curred to  the  mind  of  my  lord  chief  baron  respecting  an 
bfiNrnatbn  for  a  second  offence,  it  strikes  me  that 
would  not  really  occur,  for  the  prohibited  goods  would 
be  found  nominatim  in  the  act  of  parliament.  It  ap« 
pttis  to  me  that  the  clause  referred  to  in  the  Altomey- 
QiHral  T.  Key  would  be  utterly  incomprehensible,  if 
the  prasent  was  not  the  right  construction.  I  appre* 
bind  the  reason  of  the  difference  of  phraseology  that 
oecorred  between  the  2  &  3  W.  4.  c.  84.  and  the  3  8c 

4  If.  4.  e.  63.  is  this,  that  at  the  time  that  act  passed, 
tbidaiise  under  which  the  Atiarney^General  v.  Key 
bid  been  determined  remained  in  force,  and  conse- 
qoeDtly  the  legislature  thought  fit  to  negative  it  in 
terms;  after  which  they  enacted  the  same  clause  by 
tbeSSd  chapter  of  the  3  &  4  W.  4.  without  these  words. 
Bad  they  put  in  the  whole  of  the  general  words  in 

5  &  4  TT.  4.  c  63.  I  apprehend  that  would  have  re* 
moved  all  difficulty* 
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GuBNET  B. — I  am  of  the  same  opinion.   If  we  were 
to  lOow  this  objection  to  prevail,  we  should  defeat  the 
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purpose  for  which  the  30th  section  o(S  &4tW.4f.  c.  53. 
was  framed,  and  should  violate  both  its  spirit  and  its 
letter.  Every  ingredient  in  that  section  is  to  be  found 
in  this  case.  The  goods  imported  are  goods  the  im- 
portation of  which  is  in  a  certain  degree  restricted; 
being  the  growth  of  Asia  or  Africa,  they  are  not  to  be 
imported  from  any  port  in  Europe ;  they  are  of  a  de* 
scription  admissible  to  duty,  the  meaning  of  which  must 
be,  that  but  for  the  restrictions  they  are  admissible  to 
importation  on  payment  of  duty.  They  have  been 
found  and  seized  in  the  united  kingdom,  under  the 
laws  relating  to  the  regulation  of  the  customs.  There- 
fore, for  the  purpose  of  proceeding  for  their  forfeiture, 
or  for  a  penalty  under  section  44,  the  act  directs,  by  sec- 
tion SO,  that  the  goods  shall  be  described  in  the  infor- 
mation as  goods  liable  to,  and  unshipped  without  the 
payment  of,  duty,  and  the  information  has  so  described 
them. 


Alderson  B.  added,  there  is  another  reason  why 
the  act  of  parliament  should  be  passed.  When  goods 
are  prohibited,  in  the  strictest  sense,  they  are  named. 
If  those  goods  are  prohibited  sub  modo,  in.oriclerto 
bring  them  within  the  four  corners  of  the  informatipD, 
it  might  be  necessary  to  describe  the  manner  of  the 
importation,  e.  g.  from  Amsterdam,  when  it  might  turn 
out  to  have  been  from  Rotterdam;  and  that  might 
subject  the  crown  to  great  difficulty. 

Rule  discharged. 


^ 
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WEIGHT  against  Skinner. 

SSUE  having  been  joined  on  22d  Jw/y,  tlie  defend-  ^^'^^^f^^^^ 
ant,  on  summons  to  show  cause  before  a  learned  on  22d  July, 
toon,  obtained  an  order  to  try  before  the  sheriff  in  a  Jj^jf f^°J*°' 
fortnight,  unless  a   stet  processus  was  consented  to.  summons, call- 
Tfce  plaintiff  then  took  out  a  summons  before  the  same  [Iff  to  tr/l^fore 
jiidge  to  rescind  that  order.    Another  order  was  there-  a  sheriff  in  a 

_  fortnight,  and 

opon  granted,  calling  on  the  plaintiff  to  try  at  the  next  a  judge  grant* 

court  day.    No  notice  of  trial  was  given.    The  trial  «^  ^°  ?'^f  ^ 

.    ■    •'  ®  accordingly. 

Dot  haTiQg  taken  place,  The  plaintiff 

took  out  a 
summons  to 

Mamet  obtained  a  rule  for  judgment  as  in  case  of  rescind  that 

•         .^  order,  and 

•  nonsuit.  another  order 

was  obtained 
rr     />         1  <        V  #*       1         1  •     ./vt      -n.  1      to  try  at  the 

Humfrey  showed  cause  for  the  plaintiff.    First,  the  next  court  day. 

breed  baron's  order  was  inoperative,  for  he  had  no  5^l^Jh^"udj^ 

power  to  make  it  without  the  consent  of  the  plaintiff,  had  no  power 

Next,  the  cases  of  Buiferworih  v.  Crabtree(a),  and  an  order*  se- 

Bark  V.  Wilson  (b\  show  that  after  a  writ  of  trial  has  condly,  thata 

•  •  '♦  A    0    it  Txr   M  Mn.  tm       t      motion  for 

issued,  pursuant  to  3  &  4  TT.  4.   c.  42,  s.  It,,   the  judgment  as 
phintiif  has  the  same  time  to  try,  as  if  no  order  for  mease  of  a 

,:-       .  ^  .         nonsuit,  m  Mi- 

tnubefore  the  sheriff  had  been  made,  unless  he  gives  chaelmai  term, 
tbe  defendant  notice  of  trial  for  a  particular  sheriff's  JJJ^^g  F'^nd*" 
cooh  (c),  for  the  order  to  try  before  the  sheriff  is  a  lastly,  that 
nere  authority  under  the  act  3  &  4  W.  4.  c,  42.  s.  17.  having  been 
Then  this  motion  is  premature  in  this  or  the  next  term,  made  on  the 
Bark  Y,   Wilson*      \Parke  B.  That  decision  shows  judge's  order, 
that  if  notice  of  trial  had  been  given,  the  case  would  ^^Jrturaedby 
have  been  very  different.]  the  decision  of 

the  court,  the 
rule  forjudg- 
es 5  Tjr.  Rep.  149.  mentasincase 
(*)  3  Dowl.  P.  C.  658  ;  and  see  WiUiams  v.  Eduwrdi,  id.  660.  of  a  nonsuit 
W  Ibid.    And  tec  BaddeU^  t.  Baity,  3  Dowl.  P.  C.  »05  j  Unney  v.  ^^^^^^j^^ 
^•^^,  id.  (?30.  out  costs. 
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Mansel  for  defendant.  The  plaintiff  himself  put 
this  proceeding  in  motion^  by  taking  out  summonses  to 
rescind  the  order  to  try  before  the  sheriff  in  a  fort- 
night. 


Parke  B. — I  much  doubt  whether  a  judge  can  im- 
pose terms  upon  a  plaintiff,  on  an  application  of  the 
defendant  for  leave  to  try  before  a  sheriff.  It  is  cleati 
from  the  cases  cited,  that  this  motion  is  premature; 
but  as  it  was  made  on  the  faith  of  a  judge*8  order,  and 
our  decision  is,  in  effect,  to  set  aside  that  order,  the 
rule  must  be  discharged  without  costs  (a)« 

Alderson  B. — I  certainly  had  no  authority  to  make 
any  such  order  without  consent.  The  plaintiff  ap- 
plied unnecessarily  for  the  second  order.  He  had  the 
option  to  draw  it  up  or  not.  If  he  had  not  done  so, 
the  defendant  had  no  right  to  draw  it  up  for  him  (i)* 
That  order  amounted  to  nothing.  A  judge  cannot 
impose  terms  on  a  plaintiff,  on  an  application  by  the  de^ 
fendant,  of  this  kind,  except  under  very  special  cir* 
cumstances. 

The  other  barons  concurringi 

Rule  discharged,  without  costs. 


^a)  The  officer  certified  that,  if  not  so  spcciallj  directed,  Uie  coNi 
would  be  costs  in  the  cause. 

(6)  See  Charge  v.  FarhaU,  7  D.  &  R.  4fS  ;  5.  C.  4  B.  &  C.  OdS  ;  ■liD 
4  Taunt.  V55 ',  7  East,  64t ;  t  Cr.  &  J.  140; 
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Clarke  against  Allbutt  and  Another. 

pASE  against  the  publishers  of  the  North  Stafford"  An  iDdefinite 
ihire  Mercury,   for  publishing  an  alleged  libel,  ^*??®  *°  Pj^*'^*^ 
iiDpQting  to  the  plaintiff  an  intention  to  defraud  certain  granted  on 
persons.    Another  action  against  Taylor  and  Garneit,  thauhe  de- 
olber  newspaper  proprietors,  for  publishing  the  same  fendant  could 
mUefifaad  been  tried  in  the  court  of  Common  Pleas  piead^tflia rule 
it  the  sittings  afker  last  Trinity  terra.     The  verdict  pending  in 

#     1      'T  n     1  1        1  /.../..        «        another  court, 

fufortbe  defendants  on  the  pleas  of  justmcation,  but  and  involving 
it  being  objected,  for  the  plaintiff,  that  the  pleas  were  J^rofdefe^^" 
not  supported  by  the  evidence,  TindalC.3.  left  it  to  is  determined; 
the  jury  to  assess  the  damages,  and  gave  leave  to  move  granted  time 
m  this  term  to  enter  a  verdict  for  the  plaintiff  for  the  fo  plead,  fix- 
amount*    The  damages  were  assessed  at  one  farthing,  ^^y^ 
A  nile  nisi  having  been  granted  on  the  5th  November^ 
b;  the  court  of  Common  Pleas,  to  enter  a  verdict  for 
the  plamtiff,  or  for  a  new  trial,  Sir  William  FoUett^  on 
the  10th,  obtained  a  rule  in  this  court  to  show  cause 
why  the  defendants  should  not  have  ten  days*  time  to 
pkad  after  the  rule  pending  in  the  court  of  Common 
Pleas  should  be  heard  and  disposed  of,  and  for  stay  of 
proceedings  in  the  meantime.     The  defendants*  afiida- 
Tits  stated)  that  they  could  not  with  safety  plead  to  this 
iction  till  the  rule  granted  in   Clarke  v.   Taylor  and 
Q»neii  in  C.  P.  should  be  determined,  the  defence  of 
the  defendants  in  the  present  action  being  substantially 
the  lame  as  that  of  the  said  defendants  in  that  action 
io  the  Common  Pleas.     The  plaintiff's  affidavit  in 
SQSwer  stated,  that  believing   that  certain  evidence, 
vhich  he  had  been  subsequently  advised  would  have 
been  conclusive  to  the  jury  in  his  favour,  was  not  pro'* 
duced  at  the  trial  of  the  said  cause,  he  commenced  the 
ptsent  action. 

Bmfrey  showed  cause  for  the  plaintiff. 


Clabke 

V. 
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18Qp.  .ff^r  Curiam ia).— With  reference  to  the  form  in 

whiob  this  |!ule  is  moved,  it  is  dangerous  to  make  the 
time  for  proceeding  in  one  court  depend  on  the  event  of 
AU.UVTT.     a  $|^jit  {lending  in  another;  for  it  might  so  bappen,  from 

aad  Another.  n  t      »  *       ^     %  i         y        •        r       Ji* 

arrear  of  business  m  the  latter,  that  the  time  tor  dis- 
patching the  business  might  be  unseasonably  protracted. 
But  by.  fixing  ^  day,  on  or  before  which  the  defendants 
mu^t  f]^%  that  objection  will  be  cured,  and  the  judges 
of  thi$  CQurtpi'^serve  Ijieir  jurisdiction  in  it^  so  as  to  pro* 
mpt^  proippt  proceedings  by  the  parties  litigaat  in  the 
coiur  1 1  of,  .(^mmon  ^  Pleas.  With  this  quaKfication  die 
rule,  way  be  fibsolute,  on  the  ground  that  it  is  reasonable 
to  allpw.  th<9.  defendants  titae  to  plead,  in  order  to  see 
the  event,  of  Clar,ke  v.  Taylor  aad  GametL 


1 1 .  '• 


Rule  absolute,  the  defendants  to  plead  on 

or  before  a  day  fixed  (ft). 

.•.■■■.'..       .     . 

(a)  Parhe,  BoUand,  Aldtrton,  and  Gurney  Hs. 

(6)  Id  Hilary  term  1836  the  defendants  obtained  further  time  to  plead, 
the  diie' I'h  (i\hC,"P^»  nut  iiaviiig  been  decided. 


,1  ,•>■•.! 

'    •    « 


' '  •         Lewis  against  Newton. 
The  uniformity    A    RULE   had   been   obtained  by  Mansel,  to  set 

of  process  act,   X\,       .,       ,  .        «  «  i 

2  W.  4.  c.  39.  aside  the  writ  oi  summons,  as  well  as  the  copy 

re5Sr«\?aV*  thereof  and  the  service,  for  irregularity,  in  directing  it 
the  defendant's  to  the  defendant,  describing  his  residence  as  of  ''  Sy* 
posed  rest-  monds-itm,  Chancery -lane,  in  the  city  of  London  J* 
dence  should    The  plaintiff  sued  in  person.     The  affidavit  in  support 

be  stated  in  ' 

the  writ  of  of  th.e  motion  stated,  that  the  deponent  was  informed 
summons.  A   (which  information  he  believed  to  be  true)  that  no  part 

writ  of  sum-      ^  ,      ,      .  .  . 

mons  de-        of  Si/monds-inn  is  situate  in  the  city  of  London^  but  in 

scribed  the 

defendant's 

residence  as  ''  St/tnonds-inn,  Chancery-lanej  in  the  city  of  London.*'    A  rule  to  ael 

it  aside  for  irregularity  having  been  obtained,  on  an  affidavit  stating  that  the  de^ 

ponent  had  been  informed  that  no  part  of  Symondt-inn  is  situate  in  the  ci^  of  honr 

don,  but  in  the  county  ofMiddksej,  Uie  court  discharged  the  rule. 
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the  county  of  Middlesex^  and  that  he  had  been  served 
with  no  other  o^y  of  any  writ  at  the  suit  of  the  plaintiff. 

Sumfrey  showed  cause  without  using  his  own  afiv* 
divit  It  has  been  held,  that  the  residence  of  an  at- 
tonej  lor  the  plaintiff  required  in  the  indorsement  on 
t  vrit  of  summons,  is  sufficiently  described  there,  as 
"  Gmf^-hmf  Londom^^  (a).  Symonds-itm  may  be  taken 
as  next  to  Ciancerjf'lane  in  the  city  of  London,  as  a 
dub's  residence  in  one  county  may  be  next  to  a  post- 
town  in  another.  ~  Again,  Symonds-inn,  if  entirely  or 
in  part  m  London  or  Middlesex,  closely  adjoins  both. 
Then  die  court  will  not,  on  affidavit,  enter  into  a  ques- 
don  respecting  the  limits  of  adjoining  counties  (ft), 
eren  where  process  is  stated  to  have  been  served  in  a 
wrong  county,  or  try  whether  the  alleged  residence  be 
true  or  not,  if  on  the  face  of  it  it  appears  sufficient. 

Monsel  contr^.  The  act  is  imperative  that  the  plain- 
tiff's residence  shall  be  stated.  The  affidavit  of  the 
defendant  called  for  an  answer  by  the  plaintiff  showing 
conclusively  that  the  defendant's  description  in  the 
writ  was  correct :  but  it  receives  none,  and  the  affidavit 
sworn  by  the  plaintiff  is  not  used  (c). 


1835. 


(0  iR^Mttrf  ▼.  £yr»,  t  Doirl.  P.  C.  145. 

W  Sr»  Cham  v.  Jo^»  4  M.  &  S.  414  ;  Q^rejf  v.  LiiUi,  Tamlyn's 
^•tSl;  Waimu  w,  Sudmm,  1  Maitli.  9  ',  also  the  caacfl  collected  in  Tkld* 
9«tl68,119. 

(0  That  affidaTit  stated,  that  tlioagh  Symondt-inn,  Ckaneefy-lane,  the 
l^nfreiidniee^f  the  said  defendant,  is  in  the  coonty  of  Middlem,  and 
ooticlntty  ia  the  chy  of  Lomim,  the  said  inn  is  immediately  bordering  on 
theboBadaxies  and  snbvrbs  of  tha  city  of  London,  and  is  within  a  few  doors 
^  the  booadary  mark  of  the  said  city,  and  is  in  fact  sunonnded  by  it, 
^^"^  not  actually  in  it.  It  then  stated,  that  defendant  was  served  with 
^^  of  the  writ  in  SeijmnfHnn,  Chaneery'lant,  which  is  actaally  in 
^^^ London,  aiid  was  not  serred  with  it  in  Middlaex, 


H 
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Per  Curiam.— ^he  act  9  W.  4.  c.  39.  certainly  re- 
^ofarM  that  the  defendant's  residence  should  be  men- 
tioned in  writs.  The  form  of  No.  1  in  the  schedule 
particularises  the  other  requisites  of  the  direction  thus : 
— "  WilUam  the  Fourth  to  C.  D.  of  &c.  in  the  county 
of——."  That  direction  imports  that  the  defendant's 
actual  ot  supposed  residence  should  be  stated.  But 
if  there  is  no  affidavit  that  Symonds-inn  is  not  in  Lonr 
doHf  we  cannot  set  aside  the  writ.  The  defendant's  affi« 
datit  merely  states,  that  he  is  inforraed,  without  even 
adding  *'  that  he  verily  believes."  That  is  not  sufficient 
in  support  of  such  an  application  as  the  present  (a). 

Rule  discharged. 

'  (a)  See  King  y.  Monhhouie,  4  Tjr.  R.  234;  Hooper  y,  Walhr,  5Tyr. 
R.  150 ;  Lindrtdgi  r.  Roe,  1  Biiigh.  N.  C  6 ;  Baiter  t.  Levy,  id.  36t ;  Mof 
rU  V.  SmUh,  5  T^r.  R.  Part  3. 


Buxton  against  Spirbs. 

In  order  to  f\^  ^^^  ^^^  October  the  defendant  was  served  with 
prisone?under  notice  that  he  would  be  brought  up  within  the 

the  compul-  first  seven  days  of  the  term^  pursuant  to  the  compul- 
the^lo^s'w^  so^y  clause  of  the  lords'  act,  32  Geo.  2.  c.  28.  s.  16. 
32  G.  2.  c.  28.  Being  brought  up  on  the  sixth  day  of  the  term  ac- 

uic  iweDiy  _ 

days  notice  to   cordingly, 

which  he  is 

entiUed  under 

8*  16.  must  ex-      Humfrey  prayed  that  he  might  be  remandedi  on  the 

Srst  day  ^fthe  g^o^i^d  ^hat  the  twenty  days'  notice  to  him  in  writing, 
next  term  in  prescribed  by  that  section,  expired  on  the  2d  November, 
be  brought  up.  being  the  first  day  of  this  term.    The  application  is 

Therefore  a 

notice  served 

on  a  prisoner  on  13th  October^  is  too  late  to  bring  him  up  within  the  first  seven  days 

tiMickaelmas  term,  for,  after  excluding  the  day  of  serrice  (ISth  October),  it  did  not 

expire  UU  and  on  the  first  day  of  the  term,  viz.  2d  Nmvember, 

Sewiblef  the  mode  of  calculating  the  number  of  days  in  any  notice  provided  by  a 
statute,  is  the  same  as  that  prescribed  for  the  same  purpose  by  Reg,  Gen.  HiL  2  W.4» 
No.  VIII.  in  matters  afiected  by  the  rules  or  practice  of  the  courts. 
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Acrefore  premature,  for  Hayward  v.  Priest  (a)  shows       l8S6. 

it  to  be  necessary  that  the  AoUcfe  should  expire  before  ^"^^^"^ 

♦l.^«-*  J C  U  Al.-.  X -L : -.1 :-.^a! BUXTOW 


the  first  day  of  '^  the  term  next  ensuing  the  expiration  i^ 

of  the  said  twenty  days."  8w»iti 

G.  T.  White  for  the  plaintiff.  The  mode  of  reckonbg 
aghren  number  of  days,  by  excluding  the  first  day  and 
ioduding  the  last,  as  prescribed  by  Reg.  Gen.  JSiL  2 
W.  4  No.  VIII.,  only  applies  to  the  rules  or  practice 
of  the  courts,  and  not  to  a  time  fixed  by  act  of  parlia- 
ment. If  the  13th  October  is  reckoned  inclusively, 
the  twenty  days  expired  on  the  1st  November. 

Lord  Abikger  C.  B.— The  question  is,  what  is  the 
hst  antecedent  to  these  words  in  sec.  Id  of  the  lords' 
act,  "which  shall  next  ensue  the  expiration  of  the  said 
twenty  days.'*  It  is  clear  that  *^  the  term*'  is  the  gfam* 
matical  antecedenti  and  nothing  in  this  case  prevents 
the  grammatical  from  being  the  legal  construction. 
Then,  m  this  case,  the  term  next  ensuing  the  e^fptru* 
^  of  the  twenty  days  is  not  this  term,  but  Hilary 
term  next;  for  I  aisent  to  the  decision  of  thec6Urt 
of  Common  Pleas,  which  has  been  cited. 

Parke  B. — The  notice  was  served  on  the  18th  Oc^ 
tober,  so  that  taking  that  day  as  excludedi  the  twenty 
dtyi  did  not  expire  tUl  the  first  day  of  the  ten&i  the 
ffeond  of  November*  Then  referring,  as  we  ar6  bound 
to  do,  the  words  ''  which  shall  next  ensue  the  expiree 
tioo  of  the  twenty  days,*'  to  the  last  antecedent,  viz. 
"the  term,"  it  appears,  on  the  authority  o{  Hayward 
V*  frie$tf  that  the  twenty  days'  notice  was  not  served 
in  time,  so  as  to  expire  on  the  1st  No^^ember^  the  day 
before  this  term  began. 

GoRNEY  B.  concurred. 

The  defendant  was  remanded. 

« 

(«)  Tbii  poibt  it  reported  in  S  Moore  ht  Scott,  S8S. 
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^^'"'^^^  Mebbdith  against  Stocker. 

In  order  to  be  TSStJfi  Was  joined  in  tliis  cause  in  Easter  term  18^5, 

eoaDtlea  to  use  JL  •  .        . 

the  issue  on  Vid  notice  j^{  trial-  given  for  the  seeond  sitting  in 

rSe^rade^  tijbat  tero^  urbich  notice  was  continued  to  the  sitting 
meniasm  after  the  term«  Plaintiff  did  hot  proceed  to  trial  piir* 
raiLtfae\ffid».  ^uant  to  notice.  Barsidtv  had  obtained  a  rale  for 
vit  must  refer  judgment  as  iti  case  of  a  nonsuit;  against  which  £«» 
rule  be  drawn    showed  causei  refusing  to  give  a  peremptory  unden- 

^.P  *'2i!*^*'^  toking. 
It.    See  Reg.  ^ 

Gem.HU.2 

W.  4.  No.  70.  BaritdWy  in  support  of  the  rule,  proposed  to  reter 
to  the  issui9*  In  this  court,  there  never  was  any.  rule 
cftUiog  /^  the  plaintiff  to  enter  the  issue , in  ordjQF  ^9 
move  fq]:  jpdgpaent  43  in^(:ase  of  anonsuitt  CoaUsworih 
Y,Martin{ay  Since  JReg.  Get^ffH.^  W.  4.  No-  70, 
it.i&notnepefltsary  tp  enter  it  in,  K.  B.  or  C.  P.  Xbea 
theisfM^  will  be.ipre^umed.  to,  be  in  court  as  if  itih^d 

b^en.iuiitu^y  Wt^r^4f 


f.  '    .■•■-,  .1. 


Xee  cbhtrs^. '  When  the  issue  was  entered ,  accord-* 
ing  tp  the  old  practice^  ijt  was  referred  to  by  the  de- 
fendant's affidavit.  That  is  not  done  here..  In  Preedy 
y.Macfarlane  {b)  this  court  refused  to  suffer  a  prsscipe 
for  a  writ  and  particulars  of  demand  annexed  to  a 
record,  to  be  referred  to  on  the  argument  of  a  rule 
obtained  in  the  cause  after  trial,  they  not  being  verified 
by  any  affidavit. 

AtDEKsbK  B.— The  issue  should  have  been  referred 
toby  tb^  tdfidiivif,'  and  the  rule  should  have  been 
dral^n^p  otf  heading  the  issue. 

Per  HtUfiam. — ^Lord  Abinger^  Parke,  BoUandf  avA 

Aldersotif  Bs. 

Rule  discharged^ 

(•)  t  Tjr.  R.  169.  (6)  6  1  >r.  R.  356. 
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KiMP  against  Hyslop  and  Another,  Bail  of  Jomjts^ 

AT  the  trial  of  the  original  action  of  Kemp  ^.  Jones,  The  pfainiiS^ 
at  the  last  Surrey  assizes;  Thdal  G»  J.,in  parsnance  edT^^jS*!^ 
of!  WA.  c.  7.  8.£.y  ordered  teecntfbn  to  issue  against  the  summer 
die  defendant  forthwith.   .  Aooofdingly  a  ca{iia8  ad  judge  oiderad 


Mtis&dendum  vas  immediately  issuedj    which    wma  ?>w!iidoD  to 

-  - ,  .mm  isroeforth- 

BMoe  returnable,  not  on  a  gii»a  day,   but   **  iiiiiiie<»  with,  under 

diately  after  execution  thereof,"  in  the  words  of  S&  4  ,5^;^  ^' 
W,  4.  c.  67*  s.  2,    The  writ  having  Iain  in  the  sheriff's  ca.ea.  iisued 
oBce  for  some  time  yiAthbijit  bfeingf  executed,^ A  UstAtAei  ^^S^^H^ 
judge  in  the  last  vacation  nfiade  an  ord^r  fb)^  tetunUng  tamable  uot 
it  under  2  IT.  4.  c.  89.  s.  l6.    T&e  slieriff  liaThigiiiade  day*  blu  L- 
aretttim  of  non  est  inventus  thereupM/  the  plahitiff  In  medutelyafter 

,  ..  •    m  -i'     i      y  •    v\     *♦        execution 

the  same  vac&tion  commended  the  pi'mnt  action  against  thereof,  in  the 
the  defendant's  baA.    The  proceedings  in  that  action  T^iS^V^^,^ 
hinogbeen  set  adde  by  orBer  of  aleatiied  judge  at  8.2.  Thede* 
chambers,  on  the  ground  that  thiey  were  pr^tnatUrdy  J^^^^^kw 
commenced,  the  plaintiffi  on  the  first  day  of  this  term,  an  order  was 
obtained  a  rule  to  rescind  that  order,  so  as  to  continue  ^^A  il  ^^g^ 
his  action  against  the  bail.    On  the  second  day  of  the  ^^^  ^  ^^^^ 

4  •    .t     1    .1  •     'i       ■■  .il     y  *.'  a'    .  "  '  ■  ■  thewrit,under 

term  the  bad  rendered  the  defendant.  , ,      2W.4.c.  S9. 

'     '  s.  15.    Non   * 
.         .      ...  '  vrrt  •         '  ■ .  ^   .  est  inventus 

Buiby  showed  cause.    This  questipn  turns  on  the  having  been 

meaning  of  ''execution''  In  3  &  "4  tT.  4.  0.67.  8.  2.  "ff^A 
Before  that  provision  writs  of  execution  could  only  same  vacation 


commenced 


bare  been  tested  in  term  time ;  but  since  its  passing,  ^  g^^^j^ 
^fiU  writs  of  ^ecutipn,  may  be  tested  on  the  day  on  agawwt  tbede- 

,  ■'  '  ,      •     f*'        fendants  bail. 

wlqch  the  sam^  are.,  issued^  and  be  p^  r^turn^ble  The  court  set 
immediately  after  execution  thereof.**  ;  3i^t  this .  pror  ^f^  ^®  P"*" 
vision  does  not  embrace  the  case  of  an  execution  against  against  the 
4e  person  for  the  purpose  rf  fixing  thelwdl,  thoi<gh  ^th^j^Sw 
Aere  may  be  good  reason  for  its  application  to  exectt-  not  be  fixed 
^009  of  fi.  fa.,  by  which  they  will  not  be  so  fixed,  ingterm. 
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JtSM*        Thus,  if  only  a  part  of  the  debt  can  be  levied  on  a  fi.  fa. 

^-^'^^     in  one  county,  the  plaintiff  may,  for  the  sake  of  expe- 

V.  ditioDi  bsoe  another  fi.  fa.  into  another,  to  obtain  the 

dl^il^iLm.  '^'Wue  of  his  demand,  or  may  issue  an  elegit  (a);  but  as 

the  object  of  a  ca.  sa.  can  only  be  the  personal  caption 

of  the  defendant,  that  writ,  when  not  executed,  and  when 

returned  non  est  inventus,  is  functus  oflScio,  and  the 

bail  cannot  be  fixed  by  action  till  the  next  term.    It  is 

a  cascis  omissus  in  the  statute. 

Bompas  Serjt.  contrtk.  All  writs  of  execution  may 
pow  be  made  returnable  immediately  after  execution 
thereof.  [Oume^  B.  After  the  time  expressed  in 
writs  for  their  return  is  past,  it  is  common  for  judges 
tQ  order  them  to  be  returned ;  but  that  is  after  the 
retym-day  is  passed.  Lord  Abinger  C.  B.  The  act 
8  &  4  FT.  4.  intended  to  secure  a  speedy  return  of  writs 
of  execution,  in  order  to  prevent  sheriffs  from  keeping 
the  proceeds  in  hand  during  the  whole  of  a  vacation.] 
If  the  construction  contended  for  should  prevail,  a 
sheriff  never  could  return  non  est  inventus ;  but  the  ques- 
tion here  is,  whether,  in  case  he  cannot  execute  a  ca.sa., 
he  may  not  make  that  return,  if  a  judge,  who  by  2  f^*  4. 
c.  89.  s.  15.  has  the  same  power  in  vacation  as  the  court 
has  in  term,  to  order  the  return  of  that  writ,  shall 
order  him  to  return  it.  [Lord  Abinger  C.  B.  Has  a 
court  power  to  order  a  writ  of  execution  to  be  re- 
turned before  it  is  expressed  to  be  returnable  ?]  Per- 
haps not,  if  it  fixes  a  definite  return-day.  But  though 
a  sheriff  would  not  be  liable  to  a  penalty  for  not  re- 
taming  a  writ  before  its  expiration,  it  would  be  ski* 
gular  if  a  court  could  not  order  its  officer  to  return  its 
process  at  any  time.  If  it  cannot,  thb  writ  of  ca.  sa. 
could  not  be  obeyed  or  returnable  at  all,  except  by 

(#)  M  to  coMBiitBt  wilti  of  ca. ».,  tet  L$ma  t.  RahmU  and  Mtfrii^  4 
Tyr.  B.  90r. 


KUIF 
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virtue  of  ita  actual  executioHi  and  no  sheriff  could  bf       1835. 

broaght  into  contempt  on  it.    [Parke  B.  By  ».  15  of 

8  If.  4,  c.  39*,  exprefis  power  is  given  to  the  court  in 

tens  timei  and  to  a  single  judge  in  vacation^  to  order      ?I*^f 

SIM  AlKii^nSri 

tfaeretoro  of  tue  writs  therein  nsmedi  among  which  is 
I  a  IS.    Taking  that  provision  in  conjunction  with 
icction  2  of  the  subsequent  act  of  3  &  4  ^.  4w  c.  57,, 
it  ffliy  perhaps  turn  out  that  a  judge  is  authorised  to 
order  it  to  be  returned,  though  not  executed*]    A 
tlieriff  is  brought  into  court  by  the  order  of  a  judge^ 
directing  him  to  return  a  writ,  which  he  has  not  obeyed } 
tbt  if,  not  merely  to  send  it  back^  but  to  give  an 
inswer  rejecting  the  disposal  of  it.    [Lord  Abing^r 
C.B»  Before  the  new  statutesi  the  courts  ordered  she* 
riffiito  return  writs  of  ca.sa.  in  a  certain  number  of  daysi 
s  subsequent  order  for  their  return  in  a  shorter  time 
woaU  be  inconsistent*    Farke  B.  At  common  law  «n 
Older  to  return  a  writ  not  returnable  tmnufdiati^  was 
jscoimteot  with  the  exigency  of  the  writt ]    That  was 
10  while  writs  of  execution  were  only  returnable  in 
tens  time,  for  the  judges  were  then  ready  to  receive 
the  returns ;  but  section  1 1  of  S  IF.  4«  c»  39«  had  it  dih 
tioctly  in  view  to  give  power  to  courts  to  receive  re*" 
toms  of  writs  out  of  term.    [Lord  Abinger  C,  B»  That 
lectbn  only  applies  to  mesne  process^  for  the  purpose 
of  bringing  the  party  into  court.     It  only  enables 
tbs  courts  to  receive  in  vacation  the  returns  of  write 
ofgQioinoos,  capias,  or  detainer^  already  returnable 
vitbio  four  days  of  the  end  of  the  preceding  term« 
and  not  to  anticipate  the  return  of  a  writ  which  is 
only  returnable  in  term,  by  makinjj  it  returnable  in 
i^acation.]     In  this  case  the  ca*  sat  is  made  return- 
tide  ''  immediately  after  execution  thereof/'  conform-* 
tbiy  to  the  3  &  4  fF,  4.  c.  67.  s.  %    The  old  writ  di- 
rected the  sheriff  to  take  the  defendant,  if  found  in  his 
Miwick,  and  him  safely  keep,  so  that  he  might  have 


KSMP 

V, 
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18S5.       his  body  at  Weslminsier  on  a  given  day,  to  satisfy  the 

plainti£f  bf  £ »  which  be  bad  by  judgment  and  con* 

sideration  of  this  court  recovered  against  him.    Tboagh 

Hjstop      the  order  is  to  take  the  body,  the  court  must,  on  prin- 
«nd  Another,  ^^j^^  ^^^^  ^^^^  ^^  ^^^.^^  ^^^^  ^^^  sheriflPha.  done 

in  the  meantime.  [Lord  Abinger  C.  B.  Suppose  Aat 
a  sheriff  was  not  pressed  by  a  plaintiff  to  return  a  writ 
returnable  immediaii,  and  that  a  judge  ordered  it  to  be 
returned,  could  he  return  non  est  inventus  ?  Parke  B. 
A  sheriff  is  bound  to  execute  final  process  with  all 
reasonable  dispatch,  losing  no  opportunity  to  do  so ; 
whereas  it  b  sufficient  on  mesne  process  if  he  has  the 
defendant  at  the  return  of  the  writ]  The  law  must  be 
the  same  as  to  the  power  of  a  court  or  a  judge  to  call  on 
a  sheriff  to  return  a  writ,  whether  be  is  so  called  on  in 
consequence  of  a  contempt,  or  neglect,  or  from  an  im- 
possibility to  return  it;  and  they  must  depend  on  their 
right  to  call  on  him  so  to  do.  [Parke  "R.  TbediflSculty 
arises  from  the  omission  to  subjoin  to  the  act  3  &4  IK.  4. 
c.  67.  a  schedule  giving  a  form  of  the  writ,  as  was  done  in 
the  uniformity  of  process  act  S  W.  4.  c.  39.,  directing  it 
to  be  returned  within  a  fixed  time  from  the  date,  or,  in 
the  meantime,  by  order  of  the  court  in  term  time,  or  of 
a  judge  in  vacation.  Lord  Abinger  C.  B.  If  the  15th 
section  of  2  TT.  4.  c.  39.  had  confined  itself  to  writs  of 
summons,  capias,  and  detainer,  being  the  writs  issued 
by  authority  of  that  act,  it  is  clear  that  it  would  not 
have  extended  to  the  present  case ;  but  it  expressly 
mentions  the  writs  of  ca.  sa.,  fi.  fa.,  and  elegit,  giving 
the  same  authority  to  a  judge  in  vacation,  and  to  the 
court  m  term  time,  to  order  those  kinds  of  writs  to  be 
returned ;  but  the  courts  wanted  no  statutory  power 
to  enable  them  in  term  time,  and  after  writs  were  ex"* 
pressed  to  be  returnable,  to  order  a  return  of  them. 
Parke  B.  It  is  argued  that  the  legislature,  in  passing  the 
\  4.  C.39. 8. 15.,  did  notintend  to  accelerate  the  return 
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of  frits  of  execution,  bot  to  enable  the  parties  Co  'hHve       t885. 

dwiD  brought  into  court  in  Tacation;  and  that  it  JRd    ^^^"^^^^^ 

Boe  then  contemplate  the  abridging  thi^  time  fdr  re-  v: 

tnrnag  them.     Section  15.  provides  means  to  effect   ^j^j^I^,. 

dw  return,  at  any  time  in  vacation,  of  irrits  ialiMdy 

■ade  returnable  in  term.-     Fofc*  instance^.  If  a  writ 

was  returnable  on  the t first  retnm-dajr  in  a  te^m^'and 

Domle  to  return  it  had  been  taken  out  in  tfief  tei^ttii, 

the  sheriff  could  not  by  the  old  lair  be  oom^tted  to 

retomit  till  the  beginning  of  the  following  term  (a); 

bat  die  court  in  term  time,  or  a  judge  in'vacatt6^/hre 

lew  enabled  to  order  a  writ,  of  which  the  tetmfi-dWy 

isabeady  passed,  to  be  returned  at  any  time.]    If  the 

iheriffeaBbe  called  on  to  answer  whether  the' writis 

executed  or  not,  a  power  as  now  stated  exisCi.    It  is 

snbnitted,  that  if  the  return  is  regular,  and  is  a  r&tieim) 

the  bail  are  equally  fixed  whether  it  is  made  in  t^rm  ot 

ueatioo. 

Cur.  adp.bukr  i 


'I 


In  Hilary  term  1836,  the  judgment  of  the  court  vfti^ 
de&reredby 

Lord  Abtnoer  C.  B.  as  follows. — ^A  rule  nisi  was 
obtained  in  the  last  term  to  set  aside  an  bi'der  of  my^ 
brother  Basanquet,  by  which  the  proceedings  on  a  re- 
cognizance of  bail  were  set  aside  as  irregular,  and  cau^e' 
was  shown.  The  facts  were  these:  judgment  having 
been  obtained,  on  a  trial  at  nisi  prius,  in  the  vacation', 
against  the  principal,  a  writ  of  capias  ad  satisfaciendum' 
vas  sued  out  on  the  14th  of  August ^  returnable  imme^ 
diatdy  after  the  execution  thereof,  pursuant  to  the 
power  given  by  the  3  &  4  IT.  4.  c.  67 ;  and,  on  the 
same  day,  was  lodged  at  the  sheriff's  ofiice,  and  entered; 
in  the  public  book.     On  the  12th  September^  the  lord 

(a)  See  sect  11. 
TOL.  I.  G 
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16S5,       chief  justice  of  the  Common  Pleas  made  an  orde^r  on 

'"^^'''^    the  8heri£P  to  return  the  writ  in  six  days,  which  was 

V.  served  on  him  on  the  14thy  and  he  returned  tha  writ 

oB^A^^tikar  ^^  *^®  same  day,  '*  non  est  inventus."  Proceedings 
were  thereupon  had  against  the  bail,  who  applied  at 
chambers  to  set  them  aside;  and  my  brother  BosaHquei, 
after  taking  time  to  consider,  madie  an  order  to  tbajt 
efi&cty  being  of  opinion  that  the  bail  were  not  regularly 
fixed.  The  question  is,  whether  this  order  was  rigbl, 
and  we  are  of  opinion  that  it  was.  If  no  judge's  Qvdof 
had  been  made  to  return  the  writ  of  ca.  sa.,  there  cfui 
be  no  question  but  that  the  bail  would  not  have  bee^ 
fixed :  for  the  writ  of  itself  would  not  ba¥e  been  rer 
tumable,  and  i^ntil  then  the  ba^l  are  not  liable ;  aii4 
indeed  it  never  could  have  been  returnable  at  all»  iintil 
t^  principal  had  been  tal^en;  and  then  the  bail  would 
l^ave  been  discharged  by  the  act  of  tai^g  the  prii^ 
cipal. 

But  it  IS  said,  that  the  judge's  order  to  return  the 
writ  has  the  effect  of  making  it  returnable  at  the  time 
stated  in  the  order  ;  and  that  time  hayipg  elapse^,  ^d 
the  writ  having  been  lodged  in  the  office  for  jxkovp  thaii 
four  clear  days  before  that  time,  the  bail  are  fixed.  To 
thi^  it  is  answered,  first,  that  the  judge  )iad  no  p9Y^r 
tp  make  such  an  order,  and  that  it  i$  ^  mere  nullity  i 
and,  secondly,  if  he  had,  sti)|  the  bail  have  not  h^  tb^ 
advantage  allowed  them  by  law,  and  are  not  fixe4r 

\yith  respect  to  the  judge's  power  to  issue  the  prder^ 
it  was  contended  that  such  power  was  given,  either  by 
the  2  W.  4.  c.  39.  s.  15.,  or,  by  implication,  by  the 
3  &  4  W.  4f.  c.  67.,  which  first  makes  a  capias  ad  satisr 
faciendum  returnable  immediate,  and  which  by  the  ti^ 
appears  to  be  an  act  to  amend  the  former  act  9  pr^ 
lastly,  that  the  order  was  authorized  by  the  g^i^^fal 
jurisdiction  of  the  court  over  its  own  process.  But 
admitting  that  such  an  order  was  legal,  on  one  of  these 
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tbne  grounds,  (and  we  are  disposed  to  think  it  was  a       1835. 

kpd  order  for  the  purpose  of  compelling  the  sheriff  to 
mtify  by  his  return  what  he  had  done  with  the  writ,) 
f»  do  not  think  it  can  have  the  effect  of  altering  the 
tiae  wbeo  the  writ  is  returnable;  and  if  it  had  such 
dfedy  we  are  of  opinion  that  the  bail  could  not  be 
ixed,  until  notice  of  that  order  was  given  to  them*  or 
It  kssi,  until  the  order  was  lodged  at  the  sheriff's 
cfios^  with  the  writ,  and  an  entry  made  of  it  in  the 
fvblie  book,  and  that  for  more  than  four  days,  at  least, 
befiNPS  the  tune  at  which  the  order  made  the  writ  re- 
lanisUe.  For  if  the  order  has  the  effect  of  making 
the  writ  returnable  at  a  different  time  from  that  at 
wUeh  it  was  originally  returnable,  the  bail  have  a  right 
other  to  be  informed  when  the  writ  is  so  made  re* 
tonible  by  actual  notice,  or  to  have  the  power  of  as- 
certaining it,  on  the  usual  search  in  the  office ;  so  as  to 
be  able  to  render  their  principal  before  the  return-day 
of  the  writ,  (at  which  time  it  is  a  matter  of  right  in 
tiiem  to  render  their  principal,)  and  to  have  four  clear 
dajs  to  enable  them  to  do  so. 

It  may  indeed  be  well  doubted  whether  bail  can  be 
filed  at  all,  except  by  process  of  ca.  sa.  in  the  old 
fimn,  and  if  they  could  be,  it  would  be  productive  of 
BQch  hardship  to  them.  The  rule  is,  that  the  writ 
■ost  lie  in  the  office  four  days  exclusive,  before  the 
return-day,  and  the  four  last  days ;  and  the  bail,  being 
bomd  to  search  the  office,  could  protect  themselves  by 
an  actual  search  during  term,  and  for  four  days  before 
it,  under  the  old  process.  But  if  the  optional  process 
given  by  the  late  act,  with  a  judge's  order  for  its 
return,  is  sufficient  to  fix  the  bail,  they  cannot  be  safe 
vidiout  a  perpetual  search,  de  die  in  diem,  in  the  she- 
riff's office,  in  vacation  as  well  as  in  term ;  and  it  is 
i^try  questionable  whether  the  power  given  by  the  act 
couU  have  been  intended  so  materially  to  prejudice  the 

g2 


Kemp 


HVSLOP 

and  Another. 
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1835.        situation  of  bail.     We  cannot  help  thinking  that  there 
is  great  weight  in  this  objection,  and  it  will  be  well  to 
V,  avoid  it  in  future,  by  issuing  the  ca.  sa.  in  the  old  form 

returnable  in  term,  in  those  cases  where  it  is  intended 
to  proceed  against  the  bail.  In  the  present  case,  how- 
ever, we  are  of  opinion,  that  the  bail  ought  to  be  re- 
lieved, because,  even  supposing  it  competent  for  a 
plaintiff  to  proceed  to  fix  bail,  by  the  new  form  of  writ, 
and  supposing  the  judge's  order  to  have  the  effect  of 
altering  the  time  when  the  writ  was  returnable,  the 
bail  have  never  been  informed,  or  had  the  proper  means 
of  informing  themselves,  of  the  time  when  the  writ  was 
so  made  returnable. 

The  rule  must  therefore  be  discharged ;  and  it  must 
be  with  costs. 

Rule  discharged  accordingly. 


Smedley  against  Joyce. 

The  form  of     TPO  a  declaration  in  debt   on   simple  contract,  the 

plea  to  debt  defendant  pleaded,  that  he  never  did  owe,  instead 

on  simple  *  ^  ' 

contract,  pro-  of  that  he  "  never  was  indebted  in  manner  and  form 
^S.mi^'  *^  ^"  **^^  declaration  alleged."  Eeg.  Gen.  Hil.  4 
W,  4.  "  that  Will.  4.  (a)  It  was  contended,  that  the  form  adopted 
never  was  in-    ^^^   synonymous,   but   the   court  intimated   that   the 

debted  in         terms  of  the  form  must  be  adhered  to.    They,  how- 
manner  and  *v*  -I     .       X 
form  as  in  the  ever,  gave  leave  to  amend  if  an  amdavit  of  merits 

declaration^^  gj^^^j^  y^^  produced,  otherwise  the  judgment  to  be  for 

be  adhered  to    the  plaintiff, 
in  terms,  or 

will  have  Mansel,  for  the  plaintiff.     Carringlon^  for  the  de- 

judgment  on     fendant. 
demurrer. 

(a)  Pleadings  in  particular  actions.    Rules  of  Pleading  in  Covenant, 
No.  3. 
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1835. 
Con  NOP  against  Holmes. 

ASSUMPSIT.     The  first  count  was  by  indorsee  Assumpsit  on 
against  the  drawer  of  a  bill  of  exchange  for  100/.  exchalige^by 
dated  13th  Jpril  1835^  and  made  payable  two  months  indorsee 
after  date,  and  accepted  by   T.  P.  Barlow.      The  drawer.  Plea, 

second  count  was  by  indorsee  against  the  drawer  of  ***  *®  ^". 

•^  ^  ceptor  was  in 

another  bill  for  200/.^  dated  I4fih  April  1835,  pay-  want  of  a  loan 
able  two  months  after  date,   and   accepted   by   the  applied' to** 

said  1\  P.  Barlow.     Counts,  for  money  paid,  and  an  plaintiff  to 

advance  it* 

account  stated.      Plea  to  the  first  and  second  counts,  which  he  did 

that  before  and  at  the  time  of  the  making  of  the  ^^  ^  ^Ff®" 

ment  of  the 

said  several  bills  of  exchange  by  the   defendant  in  acceptor  to 

those  counts  and  each  of  them  respectively  mentioned,  S^^S*^^ 

to  wit,  on  the  said  13th  April  1835,  the  said  T.  P.  monev,and 

Barlow  was  in  want  of  a  loan  of  a  sum  of  money,  to  ^^^  ^^  ^ 

wit,  the  sum  of  300/.,  and  then  applied  to  the  said  pay  fo'  the 

ptaiDtiff  to  lend  and  advance  him  the  same ;  but  which  drawn  by  the 

the  said  plaintiff  was  unwilling  to  do  unless  the  said  ^le^ndant 

and  accepted 
T,  P.  Barlow  would  accept  the  same  partly  in  money  by  the  bor- 

and  partly  in  wine ;  that  is  to  say,  two-thirds  money  [^^gfeSant 
and  one-third  wine ;    and  would  pay  for   the  same  had  notice  of 
by  the  said    plaintiff's    having    the    security    of   a  and  the  bSSs 
bin  or  bills  drawn  by  the  defendant,  and  accepted  y^^'^  ^rd* 
bj  the  said  T.  P.  Barlow;   and  the  defendant  saith  and  accepted. 

that  the  said  T.  P.  Barlow  then  consented  and  agreed  ^®  P^? , 

°  proceeded 

to  the  said  terms,  and  gave  notice  thereof  to  the  to  state  that 

no  considera- 
tion erer 
passed  to  defendant  for  the  drawing  the  bills ;  that  the  wine  was  never  delivered,  and 
1^  the  contract  for  the  sale  and  delivery  thereof  was  a  gross  fraud  on  the  acceptor 
aod  the  defendant. 

Replication,  that  at  the  time  of  drawing  the  bills  there  was  a  good  and  sufficient 
consideration  in  value  for  the  drawing  and  indorsing  the  bills  by  the  defendant ;  con- 
dodiDg  to  the  country. 

Special  demurrer,  that  the  replication  neither  traversed  nor  confessed  and  avoided 
the  plea,  and  should  have  concluded  with  a  verification.  The  Court  held  the  plea 
bad  for  not  answering  the  whole  declaration,  and  the  plaintiff  had  judgment. 

Qvtfrr,  if  fraud  can  be  lai4  thus  generally. 

SembUf  the  replication  should  have  concluded  with  a  verification. 
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1835.        said  defendant,  and  that  thereupon  the  said  two  se- 
^T^^"^    veral  bills  of  exchange  in  the  first  and  second  counts 

CONNOP  .  °  , 

V.  respectively  mentioned,  were  accordingly  drawn  by 
Holmes,  j^j^^  ^yie  defendant,  and  accepted  by  the  said  T.  P. 
Barlow.  And  the  defendant  further  saith,  that  ke 
never  received  any  consideration  or  value,  nor  did  any 
consideration  ever  move  or  pass  from  the  said  parties, 
or  either  of  them,  to  the  defendant  for  the  drawing  by 
him  of  the  said  several  bills  of  exchange,  or  either  of 
them,  except  as  aforesaid.  And  he  further  saith,  that 
the  said  wine  hath  not,  nor  hath  any  part  of  it,  hitherto 
been  delivered,  and  that  the  said  contract  for  the  sale 
and  delivery  thereof  was  a  gross  fraud  both  upon  the 
said  T,  P.  Barlow  and  the  defendant.     Verification. 

A  second  plea  of  non  assumpsit  was  pleaded  to  the 
residue  of  the  causes  of  action  in  the  declaration  men- 
tioned. 

Replication.  And  the  plaintiff  as  to  the  plea  of  the 
defendant  by  him  firstly  above  pleaded,  that  is  to 
say,  as  to  the  said  first  and  second  counts  of  the  said 
declaration,  saith,  that  there  was,  at  the  respective 
times  of  drawing  the  said  bills  of  exchange  in  those 
counts  mentioned,  a  good  and  sufficient  consideration 
and  value  for  the  drawing  and  indorsing  by  the  de- 
fendant of  the  said  several  bills  of  exchange,  and 
each  of  them ;  concluding  to  the  country.  Similiter 
to  the  second  plea. 

Demurrer  to  the  replication  to  the  first  plea.  As- 
signing for  special  causes,  that  the  same  is  no  answer  to 
the  said  plea,  and  neither  traverses  nor  confesses  and 
avoids  the  same,  for  that  nothing  is  put  in  issue  by  iht 
said  replication,  and  for  that  the  same  concludes  to 
the  country,  although  no  traverse  is  therein  contained ; 
with  the  general  demurrer. 

Joinder  in  demurrer. 
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MiUer  appeared  in  support  of  the  demarrer. 
[Parke  B.  Supposing  the  replieatioD  to  be  bad  for 
coododiDg  to  the  country,  the  plea  is  also  bad  for  not 
tosvenog  the  whole  deelaratien.  It  is  confined  to 
the  safe  and  delivery  of  the  wine,  and  merely  states 
tbat  it  never  wais  deUvered.  Then  we  must  assume 
that  the  money  was  paid  (a).  Nor  does  the  plea 
tmklk  88  to  understand  in  what  way  the  agreement 
far  safe  and  delivery  of  the  wfaie  was  a  fraud.  Alder-^ 
«mB.  What  do  the  terms  ''gross  fraud"  mean  in 
that  place  in  the  plea  where  they  occur  ?]  It  is  in 
general  sufficient  to  allege  fraud  and  covin  in  those 
tenns,  and  unnecessary  to  state  the  particulars  in  a 


1835. 


V. 

HoLses. 


Paeke  B. — It  is  not  cfear  that  the  authorities  bear 
out  that  proposition  to  its  full  extent  (c).  In  Mason  v. 
DUekburm  (</)  the  plea  was,  that  the  bond  sued  on  was 
obtained  by  fraud,  covin,  and  misrepresentation ;  and 
the  question  was,  whether  or  not  that  plea  was  sus- 
tained in  evidence:  nor  is  the  defect  cured  by  the 


(«)  As  to  partial  failure  of  consideratiou  of  a  bill,  see  Moggridge  v.  Jona, 
14  Eait.  486 ;  Bayley  on  Bills,  4  ed.  396. 

(h)  1  Cbitty  on  Pleading,  4  ed.  424,  502,  citing  TrethamU  case,  9  Rep. 
110,  where  TMoit^i  etae,  PIowden*s  R.  54  b,  was  relied  on  as  determining 
thu  i  general  aYermcnt  of  covin  was  good,  *'  because  covin  is  secret*  wbereof 
bf  ioteodment  another  man  cannot  have  knowledge  ;*'  but  see  Edwardt  v. 
Brmtn,  1  Tyr.  R.  196. 

(c)  See  1  Tyr.  R.  196,  197,  Edwards  v.  Brown. 

(i)  Aignedby  Thwger  in  the  Exchequer,  Easltr  term  1835.  Debt  on  bond. 
Pki,  that  the  bond  was  obtained  by  fraud  &c.  Issue  having  been  taken,  the 
defendant  (^Rered  evidence  of  a  concerted  plan  to  misrepresent  the  amount  of 
Iniaess  for  the  purchase  of  which  the  bond  was  given.  Lord  Abinger  re- 
jeddf  die  evidence,  being  of  opinion  that  no  fraud  being  charged  in  the  con- 
CBtte  of  the  deed  itself,  it  only  afforded  a  defence  in  Equity.  Verdict  for 
^  plwdff,  A  new  trial  was  granted  in  this  term.  See  D^Aranda  v. 
i^mum,  6  C.  ^c  P.  Ml,  Aldertan  B. 
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1885.        plaintiff's  having  answered  over,  for  the  plea  only  re- 
lates to  one-third  of  the  demand. 


COMNOP 

Holmes. 


Alderson  and  Gurney  Bs.  concurring, 


Judgment  for  plaintiff  (a). 

(a)  See  Edwards  v.  Brovn,  1  Tyr.  R.  194;  Bramah  v.  RoberU,  9  Biiig. 
469,  S.  P ;  Prescott  v.  Levy,  3  Dowl.  P.  C.  403. 


iTje  proper 
mode  of  pro- 
curing the 
superior  Court 
at  Westmin- 
ster to  exercise 
the  discretion 
vested  in  them 
bys.  14  of  11 
G.  4.  and  1 
W,  4.  c.  70., 
of  adopting  the 
practice  of  any 
court  of  great 
session,  &c., 
aboh'shed  by 
the  act,  is  by 
motion.    The 
practice  in 
such  a  Court 
before  its  abo- 
lition by  that 
act,  cannot  be 
pleaded  to  an 
action  of  sci. 
fa.,  on  a  judg- 
ment recover- 
ed therein. 


IIowELL  and  Others,  Assignees  of  Waters  and  Jomes 

Bankrupts,  against  Bowers. 

CCIRE  FACIAS  on  a  judgment  recovered  in  the 
Carmarthenshire  court  of  great  session  by  the 
bankrupts  against  the  defendant,  before  the  passing  of 
Stat.  1  W.  4.  c.  70.,  "  for  the  more  effectual  adminis^ 
tration  of  justice  in  England  and  Wales ^*  to  wit, 
on  24th  September  1828,  and  before  they  became 
bankrupts,  stating  the  recovery  of  the  judgment,  the 
bankruptcy,  and  the  appointment  of  the  plaintiffs  to 
be  assignees  before  execution  thereupon  made.  It 
then  proceeded  thus:  and  now  on  behalf  of  the  said 
T.  Howell  &c.,  as  assignees  as  aforesaid,  in  our  said 
court  of  Exchequer,  we  are  informed,  that  although 
judgment  was  so  given  as  aforesaid,  yet  that  execution 
thereon  still  remains  to  be  made  to  them ;  wherefore 
the  said  T.  Howell  &c.  have  humbly  besought  us 
to  provide  them,  as  such  assignees  as  aforesaid,  a 
proper  remedy  in  this  behalf,  and  we  being  willing  that 
those  things  which  were  rightly  done  in  our  said  court 
of  great  session  before  the  passing  of  the  said  act 
should  have  due  execution,  command  you,  that,  by 
honest  men  of  your  bailiwick,  you  should  make  known 
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to  tbe  said  H.  B,  the  defendant,  that  be  be  before  the 
biroDs  &c^  on  8(c.,  to  sbow  if  be  batb  or  can  say  any 
thing  for  himself  why  tbe  said  T.  H.  &c«y  as  such  as- 
s^nees  as  aforesaid,  should  not  have  execution  against 
him  upon  the  said  judgment  for  the  damages  aforesaid^ 
icoordbg  to  the  force  and  effect  of  the  said  recovery, 
&C.,  &c.  The  return  of  nulla  bona  and  non  est  inventus 
b  tbe  baiUwick  was  next  stated ;  the  appearance  of 
defendant  by  X.  W.  his  attorney,  and  the  prayer  of 
7.  H.  &c.,  that  execution  might  be  adjudged  to  them 
as  such  assignees  as  aforesaid  for  the  damages  aforesaid, 
according  to  the  force  and  effect  of  the  said  recovery 

&C. 

Plea:  that  the  said  plaintiffs  ought  not  to  have  exe-* 
cudoD  against  defendant  on  the  judgment,  because  he 
says  that  the  sdd  judgment  in  the  said  court  of  great 
session  was  recovered  therein  on  and  by  default  of  the 
appearance  of  him  the  said  defendant  in  and  to  an 
action  of  debt,  commonly  called  debt  on  a  etmceMiU 
nberCf  and  that  by  the  rule  and  practice  of  the  said 
court  of  great  session,  established  and  prevalent  in 
the  said  court  at  and  from  the  time  of  the  commence- 
Bent  of  the  said  action,  until  and  at  the  time  of  reco- 
Teriog  the  said  judgment  therein,  and  from  thence 
until  the  time  of  the  passing  of  the  said  act  of  parlia- 
sent, 'in  case  of  judgment  by  default  of  the  appearance 
of  the  defendant  in  an  action  of  debt,  commonly  called 
00  a  concessit  solvere,  no  vaUd  execution  could  issue 
against  the  defendant  upon  such  judgment,  unless  an 
affidavit  had  been  previously  made  by  the  plaintiff  in 
such  action  before  a  judge  of  the  said  court  of  great 
session,  during  the  time  of  the  great  session,  or  be«- 
fere  a  person  authorized  by  special  commission  for  that 
purpose  during  the  vacation,  in  verification  of  the 
amount  of  the  debt  justly  due  from,  the  defendant  to 
the  plaintiff  in  such  action  :*  and  the  said  defendant 
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fMlrtker  say»^  thdt  no  suck  affidavil  kas  ever  been  made 
lijr  the  said  jriakfttM^,  or  either  of  them,  pursuant  to 
tke  saiil  rule  and  practice  of  tlie  said  court  of  great 
sesston,  ixt  Terifieation  of  the  amount  of  the  debt  jtistly 
due  and  owing  from  the"  said  defendant  to  the  said 
plaintife  ill  the  said  action  in  which  the  said  judgment 
was  so  obtmned  by  them  against  him  as  aforesaid* 
Verifieation  and  prayer  of  judgment,  if  the  plaintiffii 
ought  to  have  execution  on  the  said  judgment  againA 
the  defeAdai^t. 

Demurrer,  showing  for  causes  that  the  said  de- 
fendant has  in  his  plea  pleaded  mere  matter  of  prac- 
tice of  the  said  court  of  great  session,  the  same  not 
being  pleadable  in  bar,  and  for  that  the  ^aid  court 
of  Exchequer  is  not  bound  by,  and  will  not  take  notice 
of  the  practice  of  an  inferior  jurisdiction :  and  for  that^ 
the  said  defendant  has  in  his  said  plea  attempted  to 
raise  an-immateriid  issue,  inasmuch  as  for  any  thing  that 
appeafs  to  the  court  here,  the  said  planMiffs  may  yet 
Blake  Such  an  affidavit  as  is  stated*  in  the  said  plea  to 
be  necessary,  according  to  the  practice  mentioned  in 
the  said  plea,  early  enough  to  comply  with  the  said 
practice:  and  for  that  the  matter  of  the  said  plea  is 
prematurely  advanced :  and  for  that  the  effisct  of  tke 
a($l  of  parliamjient  in  the  plea  mentioned  or  referred  to 
was  to  give  the  said  court  of  Exchequer  exclusive 
poNiper  and  jurisdiction  over  the  said  suit,  prooeedin|^| 
and  judgment,  and  excluisive  discretion  to  regulate  tke 
issuing  of  execution  therein,  and  the  proceedings  in 
such  execution :  and  for  that  it  is  at  most  discretionary 
with  tke  said  court  of  Exchequer,  and  not  compulsory^ 
to  require  such  affidavit  as  in  the  said  plea  is  men- 
tioned: aiid  for  that  a  non-compliance  by  the  said 
plaintifis  with  the  alleged  practice  in  the  said  court  of 
great  session,  would  at  most  furnish  only  ground  for 
application  to  the  said  court  of  Exchequer  when  the 
said  plaintiffi  should  hereafter  proceed  to  execute  the 
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afidafie  m  i»  tke  sud  plea  'm  DMOlioned.    Jdbdw  w 


SryFftfMn  /MM<  »  MippofI  of  the  dMiiirMS. 
Tin  iuit  was  ''  depending''  (a)  i»  Ihe  courl  ef  gieel 

session  at  the  time  of  passing  the  1 1  G^^f  4«  and  1 
»Ra4.c.70. 

The  court  bere  called  on 

£.  V.  WaUams  to  suppoft  the  pl^.  This  is  «  writ  tff 
td.fa,  calling  on  the  defendant  to  show  cunse  why  ex€- 
cutbn  should  not  issue  oil  a  judgment.  By  the  practice 
of  fbe  court  of  great  session^  after  judgment  by  default 
io  debt  on  a  concessit  solvere,  no  execudbtr  could  Issue 
without  an  affidavitof  the  amount  justly  due  to  the  pbin- 
tiff  from  the  defendant  That  was  in  the  nature  of  a 
writ  of  inquiry,  and  the  consequence  of  deciding  it  Io 
be  onoecessary  in  this  instance  will  be,  that  the  execu- 
tion may  be  sued  out  for  the  nominal  sum  laid  in  the 
declaration.  \^Parke  B.  That  practical  inconteif^ce 
imgfat  be  prevented  by  moving  the  court  to  restrain  the 
plaintiff  from  issuing  exeeutiMi  for  mofe  tbawthe  sum 
really  due.]  Still  as  the  merits  of  the  case  depend  on 
the  practice  of  the  court  below,  which  is  the  subject- 
natter  of  dispute,  it  was  pleadable  ^  Dudhw  v.  Waichom 
wad  another  (&). 

Lord  ABfNOBR  C.  B.-^This  court  is  ettpoiwered  by 
Ae  stet.  1 1  Gm.  4.  and  \  WiU.  4.  c.  70.  s.  14.,  €b  adopt 
ehiier  it»  own  practice  or  that  of  the  court  of  gi^ettt  s«tf- 
sioii,  according  to  it&  discretion^  Under  that  autho- 
rity, our  course  has  been  to  adopt  our  own  praotiee, 

(«)  Sfe  mCliMf  T.  mUunif,  iTyr.  R.  351. 

9)  l6£at,S9;  seeOibctflediaooMedmTiMmgv.  BebXr,5l^jt.R.50. 
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unless  on  special  application  to  us  to  aclopt  that  of  the 
court  abrogated  by  the  act.  Such  an  application  should 
have  been  made  in  this  case  as  soon  as  the  plaintiff 
took  any  step  in  the  cause.  But,  on  demurrer,  we  are 
not  at  liberty  to  exercise  any  discretion.  It  is  still  open 
to  the  defendant  to  make  any  application  which  he  may 
think  necessary. 

Parks  B. — The  first  objection  to  the  plea  is,  that 
it  alleges  a  pure  matter  of  practice ;  and,  secondly, 
that  the  practice  so  pleaded  is  that  of  a  court  aboUshed 
by  statute.  For  though  we  have  discretion  to  adopt 
and  act  on  that  practice,  yet  it  is  a  matter  only  to  be 
brought  before  us  by  motion.  The  defendant  might 
have  pleaded  the  matter  of  law,  and  moved  on  that 
of  the  practice. 

Alderson  B. — It  has  been  thought  that  a  writ  of 
inquiry  should  always  be  executed  after  judgment  by 
default  in  debt  (a);  but  no  practical  injury  need  be 
apprehended  in  this  case. 

GuRNEY  B.  concurred. 

Judgment  for  the  plaintiff. 

(a)  See  Tidd,  9th  ed.STS;  14  East,  44t  i  and  5  B.  &  Aid.  885. 


Rex  against  The  Sheriff  of  Lincolnshire,  in  a  cause 

of  Burton  against  Gee. 

^d^l^at-^  nPHE  defendant  being  arrested  on  31st  August,  gave 

tachment  a  bail-bond  on  that  day  to  the  sheriff  and  was  dia- 

JSriff  for  not  ^^^^g®^'     On  9th  September  special  bail  were  put  in, 

bringing  in  but  it  appeared  from  an  affidavit  of  one  of  them,  a 

discharged,  Country  bail,  that  on  justification  by  affidavit  he  was 
it  appearing 

that  the  defendant  had  not  rendered,  and  bail  had  not  been  put  in  so  as  to  be 
ready  to  justi^  on  disposing  of  the  rule ;  and  the  court  refused  to  set  aside  the  at- 
tachment on  the  terms  of  paying  costs  and  rendering  the  defendant  in  a  country 
oaose  in  four  days. 
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on  the  ground  of  a  mere  misdescription  in  the       18S5* 
aSdavits,  stating  the  deponent  to  be  a  house  "  holder*'    ^^JIIPC^ 
imtead  of  house  "  keeper/'  and  to  be  "  possessed  of*  9.  ' 

instead  of  "  worth"  (a)  property  to  the  amount  of  double  ^,^  ^olw-*^ 
die  amount  sued  for  above  his  debts  (b).    The  defend-       sbibe, 

m 

ant  not  being  rendered  or  special  bail  perfected  in  due  ^  Burtom^ 

time,  the  sheriff  was  ruled  to  bring  in  the  body;  not  v. 

doing  so,  an  attachment  was  issued  against  him  on  2d 

}iwewUfer,  returnable  on  the  7th.     On  the  36th  Oc- 

lober  the  sheriff  received  notice  from  the  defendant 

ditt  it  was  intended  to  apply  to  set  aside  the  attach- 

nent,  and,  in  the  meantime,  not  to  pay  the  debt  and 

costs,  or  assign  the  bail-bond.    On  the  6th  November 

a  nde  was  granted  on  behalf  of  that  one  of  the  bail, 

who  had  been  rejected  on  account  of  having  been 

stated  in  the  affidavits  to  be  a  householder,  for  setting 

aside  the  attachment  issued  against  the  sheriff,  and 

staying  proceedings  in  the  meantime  on  payment  of 

costs  and  putting  in  and  perfecting  special  bail,  or 

rendering  the  defendant.    The  defendant  swore  to 

nerits. 

Wightman  showed  cause.  The  application  is  not 
made  on  behalf  of  the  sheriff  but  of  one  of  the  bail, 
and  is  therefore  substantially  the  same  as  on  a  bail- 
bond;  but  bail  has  not  been  put  in,  neither  has  the  de- 
fendant been  rendered. 

TerreB  conttL  Bell  v.  Taylor  {c)  shows,  that  in 
outer  to  set  aside  an  attachment  or  proceedings  on  a 
bail-bond,  an  affidavit  of  merits  is  sufficient,  without 
its  appearing  on  whose  behalf  the  motion  is  made. 

(«)  Dtrimg  t.  Hatekinpm,  2  Tjr.  R.  491 ;  Rogers  t.  Joius,  3  Tjr.  R. 

m. 

(b)  The  otber  bul  wai  rejected,  having  attempted  to  justify  by  affidavit, 
liioigjh  resident  in  Ltndon, 
(t)  1  Cbitt.  R.  d7f .    See  BauUy  ▼.  IfiwhoU,  4  Dowl.  P.  C.  177. 
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1886.  The  Court  were  inclined  to  discharge  the  rule  wldi 

^^^^^^^'^^     casts  if  the  defendant  was  not  rendered  within  four 

The  King     jn^g^  j^  being  a  Lincolnshire  cause;  observing,  that  the 

ThejSberiffof  difficulty  of  arranging  the  terms  of  render  showed  the 

fjiiBEf'     convenience  of  the  rule  laid  down  in  TfcM^Oth  ed.  81<l. 

in^iauu^of   from  fViiUams  v.  Waierjield  {a)y  that  when  the  sheriff 
Button 

p,  has  been  fiKcd,  the  practice  is  to  move  for  a  rule  to 

^^*         show  cause  why  on  putting  in  bail  the  proceeding! 

against  him  should  not  be  set  aside,  and  to  have  the 

bail  ready  to  justify  when  that  rule  should  be  disposed 

of  {  but  they  Anally  discharged  the  rule  without  costs, 

OR  account  of  that  passage  in  Tidd. 

(s)  t  B. 4  P.  134.    fkteSmUkw.  PtanUm,  I  Tjr,  K.  4tS. 


The  KiHo  agaimii  Sedgwick. 

An  estate  was  HPHIS  action  was  tried  before  Lord  Abinger  C,  B*  4t 

wld"?  ^^^  ^^^  sittings  after  last  Trinity  term,  when  a  verdict 

tion  for  inras  taken  by  consent  for  the  crown,  subject  to  the  fol- 

a^dljSuwi  bwing  special  case. 

paid  on  that  This  was  a  writ  of  scire  facias  on  a  bond  for  1000/. 

by  the  con-  given  to  his  majesty  by  the  defendant,  an  auctioneer. 

ditions  of  sale  ^he  defendant  craved  oyer  of  the  writ  of  scire  facias. 

the  estate  ^     t         n    y 

was  made        of  the  return  thereon,  and  also  of  the  conditions  of 

aJ^'SJned'  *e  bond,  by  which,  after  reciting  that  by  an  act  of 
mortgage  debt  parliament  pa^s^d  in  the  nineteenth  year  of  the  reigo 
which^^*  to  of  bU  lat^  majesty  King  George  the  Third,  tvory 
be  paid  off  by  person  wwpg  pr  exercising  the  trade  or  business  of  an 

the  purchaser  .  •      1 1.      i  i  i.  o      % 

when  it  be-      auctioneer  is  obliged  to  take  out  a  licence  for  that  pur- 

Th"^^  ^^       pose,  and  to  give  security  by  bond  to  his  majesty,  vritb 

did  not  concur  in  th^  sal#,  and  th#  sum  received  by  tbfi  vendor  was  5d00/.,  l^mg 
the  balance  of  the  15,500/.  after  deducting  the  mortgage  :  Held  that  this  was  ^  saL^ 
only  of  the  equity  of  redemption  by  the  mortgagor  for  5300/.,  upon  which  sum  alone 
the  auction  duty  was  dwrgaable. 


V. 


Ufo  or  waoie  mf&cumt  sva^es^  that  be  w'Al,  milm       IB86* 

tweDtf-five  days  after  each  and  every  aaW  by  aMCtioOf 

jcjSrer  al  the  chief  office  of  Excise  in  Lwdfrnt  to  tbp 

|ig|M9  vho  shall  be  appointed  by  th^  ComwissioaerK     Si^tPVK^s. 

of  Excise  to  receive   the  same^   an  exact  aad  par*^ 

ti^olar  account  vfk  vritjng  of  the  total  aippunt  of  yomey 

W  at  each  sale,  aad  of  the  several  art^les,  )pts,  or 

ppreds  vhich  shall  baye  been  there  a9ld»  and  the  prifia 

of  etch  apd  every  such  article,  lot^  or  pareel(  and,  at 

4a  same  time^  inake  payment  of  all   such  mui  Qf 

aps  of  nioney  aa  ahall  be  due  and  payable  tQ  hi^ 

mijesty  in  pursuance  of  that  act  {  and  that  tb#  aaid 

defendant  bad  beep  dnly  li^nsed  as  ao  auctioneer ; 

ud  that  alap  by  an  act  of  parliament  passed  in  tha 

ferty-second  ye#r  of  the  ri^gn  of  his  late  Qiajasty» 

img  George  the  Third,  evary  such  auctioneer  was 

leqaired,  at  the  tm$  of  receiring  bis  li^n^e,  to  giv^ 

security  by  bond  m  the  suin  ^f  lOOQA  for  delivering 

•ttoonts  of  $^ilps  and  making  paynient  pf  duty#    It 

HI  cpnditipn^d,  that  if  th«  said  defendant  should  an 

ddiver  such  account  and  make  su$b  payment  to  his 
msjesty,  according  to  the  trno  intent  and  pieaning  of 
the  several  acts  of  parliament  in  that  ca^e  mf^  and 
provided,  then  the  obligation  to  be  void»  otbarwi^e  to 
remain  in  ful}  force ;  and  the  defendant  then  pleaded 
performance  of  the  condition^  except  as  tp  tha  fiUP  of 
154i.  ll«.  8 J.,  and  a  tender  and  refusal  of  that  sum. 

The  first  replication  averred*  that  the  defendant  did 
sell  an  estate  in  freehold  lands  by  auction*  that  15,500/* 
were  bid  for  the  same,  and  that  defendant  did  not 
deliver  a  true  and  particular  account  in  writing  of  suph 
sale  and  bidding,  according  to  the  meaning  of  the 
several  acts  of  parliament  in  that  case  made  and  pro- 
fided. 

The  second  replication  averred,  that  defendant  sold 
an  estate  in  freehold  lands,  and  that  the  sum  pf  462/« 


The  King 
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1835.        lis.  8d.  became  due  to  his  majesty  for  duties  upon 
such  sale,  and  that  defendant  did  not  pay  that  sum,  but 
made  default,  contrary  to  the  acts  of  parliament  in  that 
Sbdgwicx.     case  made  and  provided,  and  to  the  condition  of  the 
said  bond. 

Defendant  rejoined  to  the  first  replication,  that  he 
did  deliver  an  account  according  to  the  meaning  of  the 
said  acts  of  parliament ;  and  to  the  second  replication, 
that  no  more  of  the  sum  of  462/.  11^.  8cf.,  in  that  re- 
plication mentioned,  than  the  sum  of  154/.  lis,  Sd. 
became  due  to  his  majesty  for  duty  on  the  sale  in  that 
replication  mentioned. 

Facts  of  the  case.  On  the  31st  May  1833,  the 
defendant  put  up  to  sale  by  auction,  in  the  Auction 
Mart  in  London,  an  estate  in  freehold  and  copyhold 
lands  in  the  parish  of  Watford,  in  the  county  of  Herts, 
in  three  lots ;  the  whole  estate  was  charged  with  a 
mortgage  of  ^,200/.,  and  the  mortgagee  was  not  com<- 
pellable  to  receive  payment  of  the  mortgage  money  till 
1st  May  1836.  He  refused  to  receive  the  mortgage 
money  before  that  period,  and  did  not  concur  in  the 
sale,  or  in  the  apportionment  of  the  mortgage  money 
to  particular  parcels  of  the  estate. 

The  mortgagor  employed  the  defendant  to  sell  the 
estate,  subject  to  the  mortgage,  and  the  particulars  of 
sale  contained  amongst  other  things  as  follows: — 

"  The  whole  of  these  estates  are  subject  to  a  mort- 
gage of  S2,200/.,  the  mortgagee  holding  the  title  deeds. 
This  charge  is  to  be  apportioned  by  the  vendor  on  the 
respective  lots  as  mentioned  under  the  same,  and  the 
apportionment  to  be  made,  and  the  respective  pur- 
chasers indemnified  in  manner  hereinafter  provided. 
The  interest  is  secured  at  4i  per  cent,  payable  quar- 
terly. The  mortgagee  is  not  compellable  to  receive  his 
money  till  the  1st  day  of  May  1836.  An  abstract  of 
the  mortgage  deed  will  be  produced  at  the  time  of 
sale,  for  inspection  of  purchasers." 


The  Kino 
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And  in  another  part  of  the  ])articulars  with  regard        1835. 
lo  the  apportionment  of  the  mortgage  debt  charged  on 
ibe  estate,  as  before  mentioned  : 

"  A  deed  of  mutual  charge  and  indemnity  of  the  Sedgwick. 
respective  lots  is  to  be  prepared  by  the  vendor,  for 
effecting  the  apportionment,  and  indemnifying  the  re- 
spective purchasers  from  the  other  portions,  of  the 
charge  as  between  themselves,  or  as  between  them  and 
the  vendor,  who  is  to  be  substituted  as  to  any  lot,  if 
any  should  not  be  sold  at  this  sale. 

''  The  purchaser  or  purchasers  and  vendor  to  give 
mutual  covenants  of  indemnity  and  charge,  and 
powers  of  sale  &c.  on  the  respective  lots,  for  the  pur- 
pose above-mentioned ;  and  in  case  of  any  difference 
between  the  parties,  the  deed  to  be  settled  by  counsel, 
to  be  named  by  the  vendor,  on  behalf  of  all  the 
ptrties,  and  the  purchasers  are  also  to  indemnify  the 
vendor  in  the  usual  manner  against  their  respective 
portions  of  the  mortgage  debt,  such  indemnity  to  be 
prepared  by  the  vendor.  The  purchasers  to  bear  all 
their  own  costs  relating  to  the  several  indemnities  be- 
fore mentioned.'' 

The  3rd  condition  of  sale  was  as  follows : — 

"  That  every  purchaser  shall  immediately  pay  down 
into  the  bands  of  the  auctioneer  a  deposit  of  10/.  per 
cent,  in  part  of  the  purchase-money,  and  sign  an  agree- 
ment for  payment  of  the  remainder  on  or  before  the 
1 1th  day  of  October  next,  at  the  office  of  Mr.  Gold- 
imiih,  solicitor  to  the  vendor,  at  which  time  and  place 
the  purchases  are  to  be  completed,  and  from  which 
time  the  respective  purchasers  are  to  be  intitled  to  the 
rents  and  profits  of  such  parts  as  are  let,  and  to  pos- 
session of  such  parts  as  arc  in  hand,  all  outgoings  to 
that  time  being  cleared  by  the  vendor." 

The  5th  condition  was,  "  That  in  case  any  of  the 

VOL.  I.  H 
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1835.       title^eeds  shall  relate  to  several  lots  at  this  sale^  the 

v^'^/^^^    largest  of  such   purchasers  shall  be  entitled  to  the 

The  Kino     custody  of  such  deeds  on  the  mortgage  being  paid  off, 

Sedgwick,     subject  to  his  now  giving  to  the  other  purchasers,  at 

their  expense^  the  usual  covenant  for  production  there* 

of,  &c." 

The  6th  condition  was,  ^^That  upon  payment  of 
the  remainder  of  the  purchase-money  at  the  time 
above-mentioned,  the  purchasers  shall  have  convey* 
ances  and  surrenders  of  their  respective  lots,  subject 
to  such  apportionment  of  the  mortgage  debt  as  before 
mentioned,  to  be  prepared  by  their  own  solicitors  at 
their  expense,  and  left  at  the  office  of  the  vendor's 
said  solicitor,  on  or  before  the  S7th  day  of  September 
next,  for  execution ;  and  if,  from  any  cause  whatever^ 
any  purchase  shall  not  be  completed  at  the  time  stipo* 
lated  in  these  conditions,  the  purchaser  shall  pay  inr 
terest,  at  the  rate  of  4|  per  cent,  per  annum,  on  hit 
purchase-money  remaining  unpaid,  from  the  time  ap<^ 
pointed  for  payment  thereof,  to  the  completion  of  auch 
purchase.^' 

The  particulars  of  lot  2  stated,  "  The  apportioned 
mortgage  debt  on  this  lot  is  10,200/.,  with  the  interest 
thereon  from  the  11th  day  of  October  next  ensuing.^ 

The  lot  No.  2,  consisting  of  freehold  lands  in  the 
parish  of  Watford,  in  the  county  of  Herts,  was  put  up 
for  sale  and  purchased  (being  the  only  lot  sold,  the 
others  being  bought  in,)  by  Bailey  Smith,  for  16,500/* 
he  being  at  that  sum  the  highest  bidder.  After  the 
sale  the  following  acknowledgment  and  agreement  wai 
indorsed  on  the  particulars  of  sale,  and  signed  by  the 
purchaser  : — "  I,  the  undersigned  Bailey  Smithy  do 
hereby  acknowledge  to  have  purchased  lot  2,  comprised 
in  this  particular  (called  Bushey  Lodge  Fartn^)  at  the 
sum  of  15,500/.,  and  I  agree  to  complete  the  purchase 
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igiteMy  to  the  within  particulars  and  eonclitions  of      1686^ 
nie.    As  witness  my  hand  this  81st  day  of  May  1888;     ^nTwT'^^ 
Bailey  Smth.  v. 

**  Witness,  J.  Sedgwick^ 

The  pUTchaser  also  paid  the  deposit  of  10  per  eent.' 
on  the  whole  amoant  of  the  purchase-money^  Id^SOO^ 

When  the  defendant  attended  to  pass  the  sale  at  the 
Eaaae-Office,  he  returned  lots  1  and  3  as  bought  in  by 
die  owner,  according  to  the  fact,  and  lot  8  he  returned' 
ttftBows: — 

Sold  for «£15,500 

Deduct  mortgage  debt,  (see  below,)     10,200 


Balance    £6,S00 


The  wotds  ^  see  below**  had  an  asterisk  referring  to 
ikt  apportiomnent  of  the  mortgage-money  on  the  lot. 

Ob  this  return  the  defendant  offered  to  pay  the  sum 
of  154/.  11«.  SdL,  being  the  auction  duty  on  the  sum  of 
SSOOLf  bat  the  excise  accountant  refused  to  accept 
tbis  return  and  payment,  claiming  462/.  11«.  8d.  as  the 
auction  duty  on  15,500/.,  the  purchase-money  for 
which  the  lot  was  sold.  A  conveyance  has  been  made 
by  the  yendor  to  the  purchaser,  subject  to  the  pay- 
■ent  of  the  10,200/.  and  interest,  the  apportioned 
■ortgage-debt,  according  to  the  conditions  of  sale. 

The  question  for  the  consideration  of  the  court  is, 
whether  there  was  due  to  the  crown,  from  the  defend- 
iot,  the  sum  of  452/.  11#.  Sd.,  being  the  auction  duty 
OD  the  sum  of  16,500/.,  or  the  sum  of  154/.  1 U.  8d.  only, 
being  the  auction  duty  on  6300/. 

If  the  court  shall  be  of  opinion  that  the  sum  of  45i2/. 
III.  &/•  was  due,  then  the  verdict  to  be  entered  for 
the  crown,  but  if  the  court  shall  be  of  opinion  that  the 
iom  of  154/.  11#.  Sd.  only  was  due,  then  the  verdict  to 
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1835.       be  entered  for  the  defendanti  on  payment  of  the  last-^ 

^    ^  mentioned  sum  being  made  to  the  crown. 

The  Kino  ® 

SiaxJwicK,  Kaye  for  the  crown.  This  case  depends  upon  the 
construction  to  be  put  upon  the  43  Geo.  S.  c.  69.  Sche- 
dule A.;  for  although  by  the  45  Geo.  3.  c.  80.  the 
duty  was  increased,  the  language  of  the  two  acts  is 
precisely  similar.  The  words  of  the  former  act  are» 
*^  for  every  20s.  of  the  purchase-money,  arising  or 
payable  by  virtue  of  any  sale  at  auction  in  Great 
Britain,  of  any  interest  in  possession  or  reversion  of 
any  freehold,  copyhold,  or  leasehold  lands,  tenements 
or  hereditaments.*'  Two  questions  arise  under  this 
act;  first,  what  interest  in  freehold  lands  has  been  sold? 
and,  secondly,  what  is  the  amount  of  the  purchase- 
money?  [Lord  Abinger  C.  B.  Has  any  thing  more 
been  sold  than  has  been  conveyed  I  for  if  not,  nothing^ 
has  been  conveyed  but  the  equity  of  redemption.] 
The  question  raised  by  the  crown  is>  whether  there 
was  not  something  more  than  the  equity  of  redemption 
in  the  mortgagor,  and  whether  the  word  ''  interest*'  in 
the  act  does  not  include  an  equitable  as  well  as  a  legal 
interest.  [Lord  Abinger  C.  B.  Suppose  it  does,  the 
question  is,  what  was  sold?  Parke  B.  The  case  does 
not  clearly  state  what  sum  the  vendor  was  to  receive. 
Lord  Abinger  C.  B.  The  bidding  was  15,500/.,  but  it 
seems  to  have  been  stipulated  that  the  purchaser 
should  only  pay  5300/.]  Two  early  cases,  Coare  v. 
Creed  (a),  and  Rex  v.  Abbott  (£),  in  which  it  appears 
to  have  been  held,  that  a  mortgagor  only  possessed  an 
equity  of  redemption,  were  recently  reviewed  and  over- 
ruled by  this  court  in  The  King  v.  Winstanley  (e),  which 
was  afterwards  carried  to  the  Exchequer  Chamber  (c/), 

(a)  2  Esp.  699.  (6)  S  Price,  178. 

(c)  2  Y.  &  J.  124.  (d)  1  Cr.  &  J.  434. 
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aid  snbsequeDtly  afiBnned  in  the  House  of  Lords  (a).  1835. 
Thit  case  established  the  principle,  that  the  whole  of 
the  estate  was  in  the  mortgagor.  There  an  estate  was 
mortgaged;  the  mortgagor  afterwards  became  a  bank-  Sbdowice. 
nipti  and  his  assignees  sold  the  estate.  By  the  bank- 
rapt  acts,  the  estates  of  bankrupts,  when  sold  by  the 
asagnees,  are  exempt  from  the  auction  duty.  It  was 
vgoed  on  the  part  of  the  crown,  that  as  the  estate  was 
Bortgaged,  the  only  part  which  was  exempt  from  the 
auction  duty  was  the  equity  of  redemption,  which 
ilooe  remained  in  the  bankrupt;  but  the  House  of 
liOids  decided,  that  the  whole  of  the  estate  was  in 
iuii,  and  was  consequently  exempt  from  duty.  [Al' 
denom  B.  The  question  in  The  King  v.  Winsianley 
lis,  how  much  of  the  estate  was  exempt  from  the  auc- 
tkm  doty.  If  a  mortgagee  does  not  concur  in  a  sale, 
be  is  entitled  to  receive  his  debt  in  fiiU,  and  therefore, 
when  lands  in  mortgage  belonging  to  a  bankrupt  are  sold, 
if  the  duty  is  to  be  paid,  it  must  fall  upon  the  residue, 
which  is  the  bankrupt's  estate,  and  which  is  exempted 
from  duty  by  the  bankrupt  acts.]  That  case  shows 
that  the  whole  of  the  estate  remains  in  the  mortgagor. 
[AUerson  B.  The  decision  was  come  to  upon  a  ques- 
tion of  exemption,  but  you  are  wishing  to  use  it  in 
support  of  a  charge.  Lord  Abinger  C.  B.  Where 
both  the  mortgagor  and  the  mortgagee  concur  in  the 
sale  of  an  estate,  there  is  no  doubt  the  whole  is  sold; 
and  if  in  the  present  case  the  mortgagee  had  con- 
corred,  the  whole  of  the  estate  would  have  been  liable 
to  the  duty.]  In  equity  a  mortgagee  in  possession  is 
considered  merely  as  a  trustee  for  the  mortgagor. 
[Alderion  B.  The  estate  here  is  subject  to  10,200/.  of 
the  mortgage,  and  an  indemnity  is  taken  by  the  pur- 
chaser against  the  remainder  of  the  charge*     Parke  B. 

(a)  See  5  Bngh,  N.  S.  130;  2  Dow  &  Glark,  302. 
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1835/      The  whole  difficulty  of  the  case  arises  from  the  obscure 
^    „      ,   manner  in  which  it  is  stated.    If  the  vendee  was  to  pay 

1H|^    IT  TWA 

•a,  the  vendor  15,600/.  and  the  latter  was  to  exonerate 

SftDowicK..  jjjm  fr(Mk  the  mortgage,  then  it  was  a  sale  to  that 
amount,  but  if  he  was  to  pay  only  5300/.,  it  was  a  pur^. 
chase  for  that  sum.]  The  present  case  is  the  same  as  if 
the  parties  had  agreed  to  allow  a  part  of  the  purchase^: 
money  to  remain  on  mortgage,  [hotd  Abinger  C.B. 
That  would  have  been  only  another  nkode  of  payment] 
The  parties  have  put  their  own  construction  up<Hi  the 
sale,  for  a  deposit  of  ten  per  cent,  has  been  paid  upon 
the  whole  15,600/.  [Parke  B.  There  certainly  is  an  ob- 
scurity arising  from  that  circumstance,  atfd  from  the 
purchaser  agreeing  to  pay  15,500/.]  One  party  has  sold 
that  for  which  he  is  to  receive  16,500/.,  and  the  other 
has  bought  that  for  which  he  is  to  pay  the  same  sum. 
The  vendor  might  have  offered  merely  the  equity  of 
redemption  for  sale,  but  he  has  put  up  the  whole 
estate. 

Sir  W.  W.  FoUett  contr^,  was  stopped  by  the  Court.- 

Lord  Abinger  C.  B. — If  there  was  any  difficulty  in 
diis  case  as  to  what  was  sold,  the  ambiguity  has  been 
cleared  away  by  the  admission,  that  the  real  intention 
was  to  sell  the  equity  of  redemption,  and  that  the 
mortgage  was  to  remain  charged  upon  the  property. 
That  being  so,  the  question  is  reduced  to  this.  If  a 
man  sells  an  equity  of  redemption,  is  he  bound  to  pay 
the  auction  duty  on  that  which  he  does  not  and  can« 
not  sell,  namely^  the  mortgage  debt?  The  case 
Appears  to  me  to  require  no  argument. 

Park$  B,"-The  only  doubt  that  I  have  felt,  is  from 
the  obscurity,  in  the  special  case,  with  respect  to  the 
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am  to  be  ptid  by  the  purchaser  to  the  vendor ;  hot  I       IB85. 


TbeKiMO^ 


imdeiitaid  it  now  to  be  admitted,  that  the  only  sum  to 

Sad  its  vay  from  the  former  to  the  ktter,  was  the  sum  vf 

of  S300l^  the  amount  to  be  paid  for  the  equity  of  re*     Sbdgwick. 

daoiption.    If  that  be  so,  and  the  purchaser  takes  the 

estate  subject  to  the  mortgage,  for  which  by  contract 

fidi  the  mortgagor  he  is  to  pay  10^00/.,  then  the 

porehase  money  in  reaUty  is  only  5300/.  for  the  equity 

of  ademption,  which  is  all  that  the  vendor  is  capable  of 

felling.    It  would  have  been  a  different  contract  if  the 

agreement  had  been,  that  the  party  should  pay  16,500/.^ 

that  is  to  say,  should  take  the  estate  at  15,500/.,  and  out 

tf  that  sum  pay  off  the  mortgage.    The  case  is  certainly 

obscure,  for  it  states  that  the  contract  the  purcha- 

Kr  entered  into  was  to  pay  15,500/.,  and  that  he  paid 

•  deposit  upon  that  sum,  he  being  by  the  stipulations 

of  the  sale  to  make  a  deposit  on  the  purchase-money, 

lod  such  payment  looks  very  much  as  if  the  purchase* 

money  was  15,500/.    But  the  contract  refers  to  the 

oooditions  of  sale,  from  which  it  appears  that  the  pur-*. 

chaser  has  only  bought  the  equity  of  redemption,  and 

that  the  apportioned  mortgage  money  upon  the  lot 

beiog  10,S00/.,  there  is  to  be  a  mutual  charge  and 

indemnity  for  effecting  the  apportionment  and  indem- 

oifying  the  parties;  the  vendee  contracting  with  the 

Tender  to  pay  that  sum  to  the  mortgagee,  while  he  is 

to  be  indemnified  by  the  vendor,  if  the  latter  retains  the 

reminder  of  the  estate,  or  by  the  purchasers  of  such 

residue,  against  the  rest  of  the  mortgage.    The  real 

contract  then  is,  that  the  vendee  is  to  pay  to  the  vendor 

5300/^  and  to  pay  to  the  mortgagee  10,200/.,  when  the 

latter  is  bound  to  receive  the  money.     With  regard  to 

the  deposit  being  paid  on  the  15,500/.,  instead  of  on 

the  5300/.,  although  that  circumstance  causes  some 

obseurity,  I  do  not  conceive  that  it  alters  the  case. 
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The  King 

V, 


1835.  Alderson  B. — It  seems  to  me  that  when  the  facts 

of  the  case  are  relieved  from  obscurityi  that  the  deci- 
sion at  which  the  court  should  arrive  is  perfectly  clear. 
Sedgwick,  jjgpg  ^jj^  mortgagor  sells  subject  to  the  mortgage ;  the 
mortgagee  does  not  concur  in  the  sale^  which  is  there- 
fore only  a  sale  of  the  interest  of  the  mortgagor,  and  it 
is  upon  the  purchase  of  such  interest  that  the  auction 
duty  attaches.  The  question  would  have  been  entirely 
different  if  the  two  had  concurred  in  the  sale;  they 
would  in  that  case  have  sold,  and  the  duty  would  have 
been  chargeable  upon,  the  whole  estate;  for  if  they 
both  take  advantage  of  the  sale,  they  must  both  pay 
for  the  benefit.  But  here  the  mortgagor  only  sells; 
the  mortgagee  is  passive;  he  insists  upon  having  his 
rights  entire,  whether  the  sale  goes  on  or  not;  and  all 
which  the  mortgagor  undertakes  to  sell,  is  the  equity 
of  redemption  of  the  estate  subject  to  the  mortgage. 
Although  the  document  to  which  the  vendee  put  his 
signature  states  that  he  has  purchased  the  lot  for 
15,500/.,  yet  it  refers  to  the  particulars  of  sale,  which 
show  that  the  lot  is  charged  with  an  apportioned  part 
of  the  mortgage,  which  the  mortgagee  refused  to  accept ; 
and  it  is  perfectly  clear  that  the  purchaser  is  to  pay 
the  sum  so  apportioned  to  the  mortgagee  at  a  future 
time,  and  that  he  is  to  be  indemnified  against  the  rest 
of  the  mortgage.  It  is  obvious  therefore  that  the  ven- 
dee in  effect  only  bought  the  equity  of  redemption^ 
though  he  cannot  purchase  it  in  that  form,  as  the 
mortgage  is  entire,  and  extends  over  the  whole  estate. 
Consequently  it  appears  to  me  that  all  which  the  one 
party  has  sold,  and  the  other  has  purchased,  has  been 
sold  for  5300/.,  and  that  the  auction  duty  ought  to  be 
calculated  upon  that  sum. 

GuRNEY  B.-* AH  that  the  vendee  has  purchased,  is 
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tbe  equity  of  redemption  for  the  sum  of  53002.,  and  it       18S5. 
11  upon  that  sum  that  the  duty  should  be  charged.  j^  » 

V. 

Judgment  for  the  defendant.    Swkiwick. 


Parker  againsi  Gossage. 

ASSUMPSIT.    The  declaration  stated,  that  here-  Where  J.  and 
tofore,  to  wit,  on  &c.  by  a  certain  agreement  then  ^-entered 

into  a  written 

made  between  the  plaintiff  of  the  one  part,  and  the  agreement,  the 
defendant  and  one  Alfred  Fardon,  since  deceased,  cSLe^^Tthe 
of  the  other  part,  the  defendant  and  A»  F.  agreed  to  other  to  sell 
lefl,  and  the  plaintiff  agreed  to  purchase,  all  the  salt  of  mgde^t  the 
eiery  description  that  might  be  manufactured  or  raised  salt-works  of 
at  certain  salt  works  of  the  defendant  and  A.  F.  de-  yUn;  but  it 
scribed  in  such  agreement.    And  it  was  then  further  ^^  C^^*^^ 
agreed  between  the  parties  in  and  by  the  same  agree*  mptcy  or  in- 
ment,  that  all  salt  from  the  said  works  should  be  sent  ^g  ^S^oTj. 
on  account  of  the  plaintiff,  and  entered  and  invoiced  should  termi- 
accordingly;  and  that  the  prices  to  be  charged  for  tract  :~ 
manu&ctured  and  rock  salt  should  be  fixed  monthly  H®'<*>  on  de- 

L_i_  •  ii        1        i.«/v*i       111  'ii  niurrer,  that 

by  the  parties,  and  that  the  plamtiff  should  be  entitled  the  word  in- 
to a  commission  on  these  prices,  equal  to  one-fourth  »ol^e?cy^as 

,  used  in  its  na- 

of  the  difference  of  these  prices  and  the  costs  of  each  tural  and  not 
kind  of  salt  to  the  defendant  and  A.  F. ;  and  it  was  le^^f^dSt 
then  further  agreed  between  the  parties,  in  and  by  the  contract 
such  agreement,  that  one-fourth  part  of  all  losses  in-  toby  ^. being 
corred  bv  bad  debts  should  be  borne  by  the  plaintiff,  J*?able  to  pay 

'  .  •'  *^  '  his  debts,  al- 

and the  remaining  three-fourths  by  the  defendant  and  though  he  had 

^./^;  and  the  plaintiff  thereby  bound  himself  tp  use  benefit  of  ^e 
all  diligence  in  promoting  the  sale  of  salt.  But  it  was  insolvent  act. 
Aen  further  agreed  betwixt  the  parties  in  and  by  such 
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18S5.  itgreemmt,  that  he  should  not  be  required  to  take  a 
grea)»r  quantity  than  he  could  sell  to  the  advantage  of 
the  said  parties;  and  that  all  payments  connected  with 
OoMAsi.  the  trade  should  be  made  quarterly,  and  the  books  ba- 
lancedi  and  any  amounts  then  due  to  either  of  the  par- 
ties from  the  other  of  them,  should  be  immediately  paid 
over  by  his  or  their  accepted  bill  of  exchange  not 
exceeding  three  months ;  and  it  was  then  further  agreed 
between  the  parties,  in  and  by  such  agreement,  that  an 
account  of  all  salt  sent  from  the  said  works  should 
be  forwarded  daily  to  the  plaintiff,  or  otherwise,  as  he 
might  direct,  and  that  invoices  should  be  sent  to  bis 
oustomen,  the  plaintiff  providing  the  blank  forms  for 
die  same,  and  that  his  account  should  be  kept  as 
might  be  most  agreeable  to  him;  and  it  was  then  ftir* 
dier  agreed  by  the  parties,  in  and  by  the  agreementi 
that  all  books,  papers,  bills,  and  accounts  of  every 
description,  connected  with  the  manufacture  or  the 
sale  of  salt  at  the  said  works,  or  expense  of  raising  rock^ 
should  at  all  times  be  open  to  the  inspection  of  the 
plaintiff,  and  that  he,  equally  with  the  defendant  and 
A*  P^  should  have  free  access  to  the  office  and  the 
whole  of  said  salt  works;  and  it  was  then  further 
agreed  between  the  parties,  in  and  by  such  agreement 
that  the  defendant  and  A.  F.  should  not  barter  or 
give  away  any  rock  or  manufactured  salt  or  brine,  and 
that  the  plaintiff  should  not  be  connected  with  the 
mamifiusture  or  selling  of  salt,  except  as  provided  in 
^  that  contract  during  the  continuance  thereof,  without 
permission  in  writbg  from  the  defendant  and  A.F.\ 
and  it  was  then  further  agreed  between  the  partiesi 
in  and  by  such  agreement,  that  the  agreement  should 
continue  binding  for  the  term  of  fourteen  years  from 
the  10th  day  of  October  then  next  ensuing,  but  that 
the  plaintiff  should  have  the  Uberty  of  abandoning 
that  eontiact»  and  ahoold  be  released  therefrom  at 
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»/ period  dnriiig  Ui«  said  teriBi  he'baTing  previoufly       tSSSi 

fifeB  fix  laontbs'  notioe,  in  writiDg>  of  his  jntontion 

of  abaodoning  the  agreement^  to  the  deJGsndaiity  aa4 

A.  F.j  aad  thai  bimkrupicy  or  imiohency  on  ihepart     Qmmm# 

tf  He  plakUig^  should  terminate  the  contract;  a^d 

thit  if  the  plaintiff  should  be  a£&cted  with  any  affile^ 

tioD  or  disoider  of  tho  mind,  of  such  a  nature  as  to 

inqipacitate  him  from  conducting   the  business   aor 

carding  to  the  terms  and  spirit  of  the  said  contract, 

k  should  be  considered  void*  and  terminate  aocord^ 

i^glj.    Three  breaches  of  the  agreement  were  ayerred: 

-first,  that  the  defendant  did  not  sell  to  the  plaior 

tiff  all  the  salt  manufactured  at  the  said  sall-works } 

leoondly,  that  the  defendant  had  sold  to  other  persons; 

ad,  thirdly,  that  the  defendant  had  refused  to  permit 

tbe  plaintiff  to  inspect  the  books^  &c.    To  the  £rst 

breach  assigned  in  the  declaration,    the    defendant 

pleaded,  that  before  &c«,  to  wit,  on  &c.,  the  plaintiff  was 

insolfeni  and  unaUe  to  pay  and  discharge  his  just 

debts,  whereby,  and  by  virtue  of  the  terms  and  condir 

tions  of  the  said  agreement  in  that  behalf,  the  said 

contract  in  tbe  declaration  mentioned  terminated,  and 

the  defendant  did  then  and  before  &c«  rescind  and 

aimul  the  same  accordingly,  of  which  tbe  plaintiff  then 

had  notice.    A  similar  plea  was  pleaded  to  the  two 

other  breaches.     Replication  to  the  three  pleas  i-^ 

That  the  plaintiff  never  applied  by  petition,  or  in  any 

other  way,  to  any  court,  or  person  or  persons,  fer  his 

diicharge  from  custody,  under  the  provisions  or  enact^ 

OKDts  of  any  statute  passed  for  the  relief  of  insolvent 

debtors.    Demurrer  and  joinder. 

.    '    .      •        * 

Sir  W.  W.  FoUett  appeared  to  support  the  demurrer, 
bat  the  court  called  upon 

r 

£.  V.  WiUiams  to  sustain  the  replication.   The  word 
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PaRX£& 

9. 
GOMAQB* 


insolvency"  in  this  agreement,  means,  technically,  a 
person  who  has  taken  the   benefit  of  the  insolvent 
act.    It  will  be  conceded  that  the  term  bankruptcy 
is  used  in  its  artificial  sense,  and  therefore,  according 
to  the  maxim  nosciiur  d  sociis^  the  word  insolvency  is 
also  used  in  the  same  sense.    Wherever  the  legisla* 
ture  employs  the  terms  bankruptcy  and  insolvency^ 
they  are  used  in  their  artificial  and  not  in  their  natural 
sense.    Thus  in  the  last  act  relating  to  savings*  banks, 
3  &  4  fF.  4.  c.  14.,  the  27th  section  provides  against 
any  officer  becoming  a  **  bankrupt  or  insolvent;"  and 
afterwards  adds  the  case  of  his  making  an  assignment 
for  the  benefit  of  his  creditors.    So  in  the  12th  section 
of  the  4  &  5  fT.  4.  c.  40.,  consolidating  the  laws  relating 
to  friendly  societies,  the  words  *'  bankrupt  or  insolvent** 
are  used  in  the  same  technical  sense ;  and  the  clause, 
like  that  in  the  savings*  bank  act,  goes  on  to  provide 
against  an  assignment  for  the  benefit  of  creditors.     So 
in  the  general  turnpike  act,  4  Geo.  4.  c.  95.  s.  36.  where 
the  words  are,  **  sale,  assignment,  bankruptcy,  insol- 
vency, or  otherwise;*'  insolvency  is  used  in  its  arti- 
ficial and  not  in  its  natural  sense^     In  re  Birming^ 
ham  Benefit  Society  (a)  the  Vice-Chancellor  held,  that 
the  word  insolvent  in  the  33  Geo.  3.  c.  54.  s.  10.  meant 
a  person  who  had  taken  the  benefit  of  the  insolvent 
debtors*  act,  and  not  one  who  had  merely  made  an 
assignment  of  his  effects  for  the  benefit  of  his  creditors. 
{Parke  B.  The  natural  import  of  the  word  insolvency, 
is  a  man  unable  to  pay  his  debts ;  but  in  those  statutes 
the  context  shows  that  the  expression  is  used  in   its 
technical  sense ;  here  the  term  bankruptcy  is  the  only 
thing  to  indicate  that  insolvency  is  not  employed  in  its 
hatiiral  sense.]    It  is  said,  that  it  is  a  hard  case  to  be 
obliged  to  go  on  deaUng  with  a  person  who  is  insolvent, 
but  a  party  in  trade  is  always  subject  to  risk,  and  in 


(a)  3  Simons,  4Sl. 
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Ae  present  case  the  risk  is  not  great,  as  by  the  agree*       18S5. 


pABKEft 


wait  a  balance  b  to  be  struck  every  three  months,  and 
I  bOl  gifen  by  the  pkintiff  for  the  amount  due  from  "  'v^ 
Um.  If  such  bill  be  not  paid,  the  defendant  may  make  ^^'<'*"^^** 
the  plaintiff  a  bankrupt,  and  so  get  rid  of  the  conr 
tract.  Where  one  construction  would  be  convement, 
and  the  other  uiconvenient,  the  court  may  fSwly  be 
aiked  to  adopt  the  former.  If  such  an  agreement  as 
this  is  held  to  be  terminated  only  by  the  party  be- 
eoffling  bankrupt  or  insolvent,  using  these  words  in  their 
tediDical  sense,  then  it  will  be  a  matter  of  certainty 
wlien  the  contract  is  determined.  ..But  the  greatest 
BDoertainty  will  prevail  as  to  whether  it  continues  or 
DoCyif  it  be  decided  that  it  ceases  as  soon  as  the  indivi<» 
dull  fidls  into  insolvent  circumstances;  for  owing  to  the 
floctaadons  of  trade,  a  man  may  be  solvent  to-day  and 
indvent  to-morrow,  and  the  other  party  may  continue 
to  deal  with  him  for  years  after  an  end  has  been  put  to 
die  contract.  [Parke  B.  According  to  your  view  the 
defimdant  is  bound  to  sell  all  his  salt  to  the  plaintifi^ 
be  he  ever  so  insolvent,  and  the  only  remedy  that  you 
can  point  out  is,  that  the  former  may  get  rid  of  the 
eontract  by  making  the  plaintiff  a  bankrupt.]  The 
irgaments  urged  against  holding  insolvency  to  be 
Qied  in  its  technical  sense  would  have  applied  as 
weQ  to  bankruptcy,  if  it  had  stood  alone.  [Lord 
Ahkger  C.  B.  The  natural  meaning  of  bankrupt  is, 
made  a  bankrupt  according  to  law.]  The  word  bank- 
rupt was  well  known  in  the  language  before  the  passing 
of  the  first  bankrupt  act,  34  8c  35  Hen.  8.  c.  4.  That 
statute  did  not  use  the  word,  except  in  the  title.  It 
was  employed  in  the  body  of  the  13  jEUz.  c.  7.,  be- 
cause it  had  then  acquired  a  technical  sense.  [Parke  B. 
Instead  of  natural,  suppose  you  say  ordinary  sense. 
Now  a  bankrupt,  in  the  ordinary  sense  of  the  term. 
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toeans  s  bankrupt  according  to  law;  but  hisolvaicy, 
.  .  fa  ita  ordinary  sense,  means  no  such  thing.]    At  any 

^^  rate  the  plea  of  the  insolvency  of  the  plaintiff  does  not 
Gossace^  iippjy  ^  the  breach  in  the  decktration,  for  refuaing  to 
Idlow  him  to  inspect  the  defendant's  books.  [Patke  B. 
l*he  agreement  is  put  an  end  to  altogether  by  the 
l^intiff's  insolvency;  and  if  you  had  wished  it  to  con** 
tinue  fbr  some  purposes,  you  should  have  provided 
lot  that  when  it  was  made.] 

Wilttams  then  denying  that  the  plahitiff  was  inaoV" 
vent,  applied  to  amend,  which  the  court  (a)  gave  hhtt 
li^ve  to  do,  on  payment  of  costs,  and  on  producing  aak 
niBdavit  from  the  plaintiff  that  he  was  not  in  insolvent 
drcumatances. 

(«)  Lofd  i^'iif  cr  C.  B.  Parkt,  Aldinon,  Mid  Gummf  Bs. 


Thornes  against  White. 

A  party  on  'HPROVER  for  various  articles  of  household  furniture. 
taking  the  be-  .  Pleas :  not  guilty,  and  a  denial  of  the  plaintiff's 
insolvent  act,  possessipn.  At  the  trial  before  Littledale  J.  at  the  last 
swore  tfc^t  cer-  Surrey  summer  assises,  it  appeared  that  the  plaintiff 
described  in  vWas  the  widow  and  executrix  of  one  Richard  ThomeM^ 
belon^^?tJ^'  who  died  in  1826  in  embarrassed  circumstances.  The 
the  creditors  .goods  claimed  by  the  plaintiff  were  deposited  in  1831 
ceased  hus-  ^'^^  ^^  defendant  in  order  to  be  taken  care  of,  and 
band;  but       ]iad  remained  in  his  custody  down  to  the  time  of 

afterwards 

brought  an  ac-  bringing  the  action.  They  were  proved  in  evidence  to 
A^  m^cldmrr  '^^^  belonged  prmcipally  to  the  plaintiff 's  husband, 

them  as  her 

own.  Held,  that  the  fact  of  her  so  swearing,  and  afterwards  setting  up  a  right  to 
the  goods  in  heHelf,  was  an  inconsistency  for  the  consideration  of  the  jury;  but  that 
such  oath  did  not  estop  her  from  asserting  her  claim. 
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but  among  them  were  several  articles  which  she  htf*      ]M5# 

«tf  had  purchased.    Some  time  in  1882  a  Mr.  CHtmfH    ^-^^^^^ 

wlio  was  the  principal  creditor  of  Richard  Tkomei,  ^ 

Hied  a  bill  in  equity  against  the  plaintiff  to  compel  a      Wmtt; 

proper  distribution  of  the  testator's  effiM^ts.    A  deerM 

was  made  in  the  suit,  and  the  plaintiff  being  con* 

demned  in  costs,  for  which  an  attachment  issued  fttgafnsi 

her,  she  was  committed  to  prison.    On  81  si  Map  18M 

die  petitioned  the  insolvent  court  for  her  discharge^ 

and  in  the  schedule  filed  by  her  on  that  occasion  she 

Aade  die  following   statement  t—^  There  are  aome 

hoQseboid  goods  at  Mr.  Edward  Ironist,  of  WytMam^ 

Place,  CamberweU,  which  were  used  by  mCf  but  fbo 

ame  belong  to  the  creditors  in  the  suit  of  GlanvU  v. 

Thmes.  There  is  aome  other  furniture  at  Mr.  WlUt9% 

o(  Sydenham,  butcher,  which  also  belongs  to  the  said 

creditors.'*    At  the  hearing  of  her  petition  she  waa 

opposed  by  Mr.  Gkmvil,  and  a  discussion  arose  with- 

Kipect  to  the  parties  who  were  entitled  to  die  goods 

at  Sydenham^  but  ultimately  the  opposition  was  wilh*> 

drawn,  upon  the  plaintiff's  attorney  paying  into  court 

I0(.  on  account  of  the  furniture  at  Camberwell,  and  4/. 

for  that  at  Sydenham ;   whereupon  the  plaintiff  was 

declared  entitled  to  the  benefit  of  the  insolvent  act,  and 

vas  sworn  to  her  schedule.     Sieer,  for  the  defendant, 

objected  at  the  trials  that  the  plaintiff  having  described 

the  goods  in  the  schedule  as  belonging  to  her  husband, 

was  precluded  from  setting  up  a  title  to  them  in  hef^ 

self;  but  the  learned  judge  thought,  that  as  regarded 

the  goods  which  she  had  purchased,  that  the  clise 

OQght  to  go  to  the  jury,  and  that  the  plaintiff  was  not 

bound  by  the  statement  made  in  her  schedule.    The 

jury  having  found  for  the  plaintiff, 

Steer  now  moved,  with  the  leave  of  the  learned 
JQdge,  to  set  aside  the  verdict  and  enter  a  nonsuit. 


^^ 
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He.^cont^n^^d  that  tbe  plaintiff  having  attempted  to 
preyep<j  tl^e^  gpods  at  Sydenham  coining  within  the 
o^ratioa  of  the  ^signment  for  the  benefit  of  her  ere* 
ditors,  ^as^  precluded  by  the  oath  she  then  took  from 
afterwards  plaimipg  them  as  her  own.  IParie  B.  How 
isi  she  fistopped  by.  her  false  oath  ?  It  wc^  only  evi- 
dence to  go  to  a  jury.  It  is  quite  clear  she  was  qot 
precluded  from  afterwards  denying  her  former  state- 
m^f)t,.J  ^bi^i  coul4  derivjC  no  property  in  them  from 
t];ie..proviaipf^il  assignee  if  they  belonged  to  her  hus- 
bia^d^  [Gurneff  B.  The  insolvent  court,  must  h^ve 
djfci^c^  fhese  gpo^s  were  hor's^  a3  the  provisiou^  m^  , 
sigpee  sold  th^  to  berj    . . 


The. Coif r/  (I^rd  Abingc/CB.,  J^arkCf  Aldersan^ 
and  Gurney  Bs.)  held,  that  the  fact  of  the  plaintiff's 
swearipg  that :  the  goods  belonged  to  her  husband's 
creditorsy  and  afterwards  claiming  the^i.  as  her  own^ 
w4S:an  inponsistepcy  for  the  consideration  of  the  juiryj* 
butith^  she  was  not  estopped  by  her  oath  from  setting 
up  a.  right  to  thjs  gopds  in  herself. 

I         ,  .  .  Rule  refuseA^ 


(  ■ 


■  I    ,.. 


\ .  1 
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CrBASE  a^iniMf  BARRBTt. 

•  r 

^IR  TV,  W.  FoUett  had  obtained  a  rule  calling  upon 
the  master  to  review  his  taxation  of  costs  in  this 
causes  he  havipg  refused  to  allow  the  plaintiff  the  sum  of 
90/.^  whi^h.he  had  p^d  fpr  three  transcripts  of  a  short- 
hand writer's  notes  of  the  evidence  adduced  at  a  former 
copies  of  a      trial  between  the  same  parties^  which  took  place  at  the 

short-band 

writer's  notes  of  tha  evideiice  given  at  the  former  triaL 

The  proper  course  for  a  party  \vho  wants  a  transcript  of  the  evidence  adduced  at 
the  former  trial,  nppestts  to  be  to  apply  to  die  cleric  i>t  the  judg«  who  presiAsd  for  ' 
a  copy  of  such  judjgeV  uotes,  and  the  fixpense  of  obtaining  such  copy  would,  it 
seems,  be  allowed  in  costs. 


The  party 
who  succeeds 
at  a  second 
trial  will  not 
be  allowed  in 
taxation  the 
costs  he  has 
incurred  for 
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We$iminsier  sittings  after  Trinity  teim  1834,  before 
Lord  LjfmdhurMt  C.  B.  and  a  special  jury,  when  a  ver- 
&t  was  found  for  the  plaintiff.  A  new  trial  was 
granted  by  the  court  in  Hilary  term  1835,  but  the 
acdon  was  subsequently  compromised,  and  a  verdict 
takoi  for  the  plaintiff  by  consent  for  the  smaller  toll 
of  tin  which  he  had  claimed  to  recover. 


1835. 


Crease 

V. 

Barrett. 


hrle  now  showed  cause.  It  is  impossible  to  main- 
tdn  that  copies  of  all  the  evidence  given  at  the  former 
trill  could  be  required  for  the  counsel  at  the  second 
trial,  particularly  of  the  documentary  evidence,  which 
n  aD  probabiBty  had  been  transcribed  previously  to  its 
hemg  adduced.  The  officers  of  the  different  courts 
hsTc  always  refused  to  allow  such  costs  as  the  present. 


PMeH  oontri.  The  question  is,  whether  the  plain- 
tiff shall  be  allowed  the  costs  incurred  by  him  for 
copies  of  the  short-hand  writer's  notes,  and  that 
depends  upon  whether  these  were  necessary  for 
tbe  proper  conducting  of  his  case  at  the  second 
trial.  There  can  be  no  doubt  it  was  requisite  that 
his  counsel  should  be  furnished  with  transcripts  of 
what  passed  at  the  former  trial,  in  order  that  they 
might  determine  what  evidence  ought  to  be  admitted. 
[Parie  B.  If  these  costs  were  allowed  in  the  present 
case,  it  would  open  a  door  to  similar  applications.] 
There  were  peculiar  circumstances  in  this  case  which 
distinguish  it  from  all  others,  and  which  made  it  im- 
portant to  have  transcripts  of  the  short-hand  writer's 
notes.  [Parke  B.  A  copy  of  such  part  of  the  evi- 
dence as  was  necessary  might  have  been  obtained 
from  the  lord  chief  baron's  clerk,  and  there  is  no 
affidavit  that  any  application  was  made  to  him.]  It 
was  conceived  that  if  it  had  been  applied  for,  a  copy 
of  his  lordship's  notes  would  not  have  been  granted. 

VOL.  I.  I 
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1835. 


Crease 

V. 

Barrett. 


[Alderson  B.  I  have  given  a  copy  of  my  notes  several 
times.  Parke  B.  I  shall  never  make  any  difficulty  in 
granting  a  transcript  of  mine.]  It  is  not  suggested 
that  the  supplying  of  these  copies  of  the  short-hand 
writer's  notes  to  the  counsel  was  not  done  bond  fide. 
There  was  a  great  deal  of  documentary  evidence  given 
in  the  case,  and  part  of  the  documents  put  in  came 
from  the  defendant. 


Parke  B. — The  utmost  that  could  be  allowed  would 
be  an  attendance  upon  the  lord  chief  baron  or  his  clerks 
in  order  to  procure  a  copy  of  his  lordship's  notes,  and  it 
would  not  be  worth  while  to  direct  an  inquiry  as  to  what 
allowance  ought  to  be  made  for  such  an  attendance. 


The  other  barons  concurred. 


Rule  discharged. 


In  order  to 
support  a  se- 
curity made 
by  an  insol- 
vent to  a  credi- 
tor within 
three  months 
before  he  is 
committed  to 
prison,  it  is  not 
necessary  for 
the  latter  to 
prove  pressure 
oy  him  of  the 
insolvent.    It 
is  for  the  as- 
signees of  the 
insolvent,  who 
8.  32.,  to  make 


Doe  on  the  several  demises  of  Richard  Lamb,  and 
BoYBELL  and  Another,  against  Gillett  and 
Another. 

■p  JECTMENT.  This  was  an  action  brought  by  the 
assignees  of  an  insolvent  of  the  name  of  Richard 
Lamb,  against  the  defendants,  who  were  bankers  at 
Banbury  in  Oxfordshire,  to  recover  two  copyhold 
messuages  situate  at  Adderbury,  in  the  same  county. 
At  the  trial  before  Williams,  J.  at  the  last  Oxford 
assizes,  the  following  facts  appeared  in  evidence.  The 
insolvent  had  been  a  corn-dealer  at  Adderbury,  and 
had  kept  a  banking  account  with  the  defendwts  for 
some  years,  and  in  July  1833  was  indebted  to  them 


seek  to  avoid  the  security  under  the  provisions  of  the  7  G.  4.  c.  57. 
out  that  it  was  the  voluntary  act  of  the  insolvent. 


and  Another. 
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for  money  advanced  to  the  amount  of  700/.     In  that       1835. 
month  he,  with  his  brother  as  his  surety,  executed  a    ^^^T"^ 
wimnt  of  attorney  to  them  for  1000/.,  in  order  to  v. 

Kcore  the  700L  and  an  additional  sum  of  300/.,  which  .^'1!;!I?, 
the  defendants  then  agreed  to  advance.  A  lease  of  a 
kxne  belonging  to  the  insolvent's  brother  was  also 
gifeo  np  to  the  attorney  employed  by  the  defendants 
00  that  occasion,  which  lease  still  remained  in  their 
possession.  The  insolvent  at  that  time  objected  to 
durge  hb  property  at  Adderburtfy  lest  the  circum- 
stance should  acquire  publicity  there,  but  told  the 
ittomey  that  if  GiUett  should  require  it  at  any  time, 
be  and  GiUeii  could  settle  it.  In  August  and  Septem- 
ber GiUeit  wrote  the  two  following  letters  to  the  in- 
lolTent,  which  were  put  in  on  the  part  of  the  assig- 
nees. 

"  Banhury  22d,  8th  month,  1833. 
"  Respected  friend,  "Richard  Lamb, 
**  Thy  letter  of  yesterday  is  received  tins  morning,  and  the  100/. 
viD  be  ordered  to  be  paid  to  thee  by  this  night's  post  On  looking  over 
dij  brother's  lease  I  see  the  original  cost  of  it  was  only  157/.  10s.  I 
tbodbre  think  the  securities  we  have  at  present  are  insufficient 
looking  St  the  state  of  thy  accounts ;  I  should  therefore  wish  thee  on 
tiiy  return  to  make  over  thy  houses  at  Adderhury  by  a  deed,  as  also 
%  rerenionary  interest  in  J.  WUliamt*^  estate.  I  mention  this  for 
%r  coDiideration  before  I  see  thee.    I  remain,  &c. 

*'J,A,GilUtU" 

**  Banbury  24th,  9th  month,  1833. 

"  Respected  friend,  Richard  Lamb. 

"  I  called  upon  B.  Aplin  yesterday,  and  consulted  him  respecting 

^  Monity  to  be  given  by  thee  to  the  bank.   It  seems  that  the  neces- 

■ly  documents  can  be  prepared  in  London,  without  exposing  the 

Mtter  to  B.  Aplin's  clerks  here.    He  referred  to  the  court  rolls,  but 

tfaae  did  not  appear  to  be  more  than  one  house  belonging  to  thee.  I 

l^ght  there  had  been  another  besides  the  one  thou  occupiest 

With  respect  to  thy  reversionary  interest  as  one  of  the  residuary 

^fpitet  under  the  late  J.  WUUams's  will,  B.  Aplin  says  it  will  be 

i2 
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I8S5.        necessary  for  the  euxecuton  to  have  notice  re^otii^g  it  when  the 

V^^v'^te^     security  is  given.     B.  Aplin  left  here  for  London  last  ni^ht^  and  is 

Doe  likely  to  remain  in  town  about  a  week,  so  I  thought  it  would  he 

GiLLETT       hetter  for  thee  to  call  upon  him  at  his  oJOice  there ;  and  1  tola  him  I 

and  Another,    would  write  to  thee  to  do  so,  and  if  thou  hast  a  copy  of  J.  WiUifims'n 

will  thou  liadst  better  take  it  with  thee,  as  he  will  want  to  see  it.     I 

think  his  office  is  No.  5,  TumwaVs  Inn,  London,    I  sappose  thoa  art 

aware  that  thy  account,  including  the  bill  that  was  returned  a  few 

days  back,  exceeds  the  amount  stipulated  to  be  advanced  as  the  moA- 

mum,  150/. ;  this  sum  thou  wilt  perhaps  be  able  to  remit  in  a  fbw  dajB. 

I  am,  &c. 

The  Mr.  ApUn  mentioned  in  Gillette  letteri  and  w^ 
was  the  regular  attorney  of  the  defendants/  WM 
examined  on  their  behalf,  and  he  swpre  that  hasaw 
the  insolvent  at  his  office  in  London  on  the  Ist  Ocior 
ber  1833,  who  told  him  that  he  had  agreed  to  ciye 
security  to  GilleU  on  his  houses  Ai  Adderbury.  On 
the  7th  December  the  insolvent  surrendered  the  prje- 
mises  in  question  to  the  defendants,  an^  on  the  23d 
January  1834  he  was  arrested  for  debt  and  went  to 
prison,  when  he  petitioned  the  Insolvei^t  Court|  and 
obtained  his  discharge  on  the  25th  March  .AJloiifing. 
For  the  assi/rnees  it  was  contended,  that  the  sur- 
render  to  the  defendants  was  fraudulent  and  void,  as 
against  them,  under  the  pro  visions  of  the  ^jGledL  4. 
c.  67,  s.  32  (a^,  being  voluntary  on  the  part  of  the  in- 
solvent, and  having  been  made  within  three  months 
before  he    was  committed  to  prison.     The  coutisel 

(a)  By  this  sectioa  it  is  enacted,  "lliat  if  any  prisoner,  who'thaU  die  liis 
or  ber  petition  for  bis  or  ber  discbarge  under  this  act,  shall,  before  ti  after 
his  or  ber  imprisonment,  being  in  insolvent  circumstances,  voloblfirily 
convey,  assign,  transfer,  charge,  deliver,  or  malce  over  any  estate,  ietl  or 
personal,  security  for  money,  bond,  bill,  note,  property,  goods,  or  eiRicti 
whatsoever,  to  any  creditor  or  creditors,  or  to  any  person  or  persons  in  orist 
for,  or  to  or  for  the  use,  benefit,  or  advantage  of  any  crC»ditdr  6r  creditors, 
every  such  conveyance,  assignment,  transfer,  charge,  delivery,  and  makiog 
over,  shall  be  deemed  and  is  hereby  declared  to  be  fraudulent  and  void»  as 
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for  efae  defendants  relied  on  the  letters  of  Gillett  as        1885. 
eridence  bt  pressure  by  their  client.    The  jury  having 
feiind  for  the  defendants^  v. 

Gillett 

Ta^ourd,  Serjt.  now  moved  for  a  new  trial.  He  ^^  Anotlier. 
contended  that  the  surrender  made  to  the  defendants 
bj  the  insolvent  was  voluntary,  as  the  letters  of  Gillett 
produced  at  the  trial,  contained  no  evidence  of  pres- 
sure Iqr  the  defendants,  in  order  to  obtain  a  security 
for  their  debt.  There  was  no  proof  of  any  threat  by 
them  of  legal  proceedings ;  on  the  contrary,  the  letters 
inhfHffid.  tlml  the  parties  were  upon  the  most  friendly 
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Parxe  B.— It  was  not  pecessary  for  the  defendants 

to  prove  pressure  b^  them  of  the  insolvent.     It  was  for 

die  assignees  to  make  out  that  the  surrender  was  the 

volttiiiEry%ct  of  the  insolvent;  and  in  order  to  defeat 

this  8<eciirit^   they   should  have  shown  that  the  act 

originated  with  him.      The  inference  that  I   should 

draw  JTroih  the  evidence  given  at  the  trial  is,  that  the 

assignpaent  of  the  property  was  not  voluntary  on  his 

part.    There  are  some  cases  upon  this  subject,  which 

are  not  quite  satisfactory  (a). 

BoLLANDi  Aldbrson,  and  Gurnev  Bs.  concurred. 
'     '  Rule  refused. 

Sfoatl  $jat  mn^OAOwX  or  oU^r  as^goee  or  assignecsr  of  such  prisoner  under 
tUiict.  Provided  always,  that  no  such  conveyance,  assignment,  transfer, 
ekii||e,  deliveiy,  or  making  over,  shall  be  so  deemed  fraudulent  and  void, 
mltts  made  within  thi^e  months  befoie  the  commencement  of  such  impri- 
loment^  or  with  the  view  or  intention  by  the  party  so  conveying,  a^^signing, 
truolerriDg;,  charging,  delivering,  or  making  over,  of  petitioning  the  said 
cant  for  lu4  or  her  discharge  from  custody  under  this  act." 

(j)  See  Hethert  v.  FTt/foar,  6  Bing.  203 ;  Sharpe  v.  Thomtu,  6  Bing. 
416;  Coaft*  v.  ^er«,  7  Bing.  438  \  Amell  v.  Bean,  8  Bing.  87  ;  Corbould 
f.  Brcadiurtt^  1  M.  &  Rob.  189;  Marfan  v.  Brundrett,  2  N.  &  M.  280; 
BiyMrd  T.  RebiMOtt,9  Bing.  717;  Thorpe  v.  Eyre,  3  N.  &  M.  214; 
SiuAmf  V.  Drat,  2  Mylne  &  Keen,  190. 
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Green  against  Button. 

A  declaration  /^ASE.  The  declaration  stated  that  the  plaintiff, 
jSiff  hld*"^  l^efo^e  and  at  the  time  of  committing  the  griev- 

boughtofC.  ances  by  the  defendant  hereinafter  mentioned,  used 
goods  for  a  ^^id  carried  on  the  trade  or  business  of  a  carpenter  and 
sum  men-        builder,  and  had,  just  before  the  time  of  the  committing 

tioned,  which  •'  iin>-i 

the  defendant  &c.,  to  wit,  on  27th  June  1835,  purchased  of  Coster 

p?ainUff  ^  Ws  *  ^^"'  ^"^  ^'  ^  ^^"  ^*^  ^**®"  ^^'^  ^^  *^®  plaintiff  a 
personal  certain  large  quantity  of  wood,  to  wit,  SOO  spruce 

agreement  for  hattins,  to  be  used  by  plaintiff  in  his  said  trade  or 
any  lien  on  business,  at  and  for  11/.,  which  said  sum  the  plaintifl^ 
spect  thereof;  ^t  the  time  of  the  said  purchase  and  sale,  to  wit,  on 
which  sum  the  ^^   p^ij  to  C.  &  Son,  who  then  accepted  and  receired 

plamtiff  paid  ^  ^  ,     ,  ^ 

to  C.  and  Son,  the  same  from  the  plaintiff  in  payment  for  the  said 
it  in  payment  sp^"^®  battins :  and  whereas  also  the  defendant,  at  the 
for  the  goods :  time  of  the  said  purchase  and  sale,  had  lent  and  ad- 
fendant  falsely  ▼anced  to  the  plaintiff  the  said  sum  of  11/.  for  the 
and  wrongfully  purpose  of  making  such  payment,  of  which  C.  &  Son 
that  he  was      had  notice,  and  which  said  sum  of  money  was  so  lent 

enUtled  to        ^^^  advanced  by  the  defendant  to  the  plaintiff  as  afore- 
such  iien,  and      ^  ^  ... 
had  a  right  of  said,  upon  the  personal  credit  and  responsibility  only 

SeiTdeirvery  ^^  *^®  plaintiff,  without  any  agreement  then  or  at  any 
to  the  plaintiff  other  time,  either  before  (tr  afterwards,  being  made  or 
loan  should  entered  into  by  or  between  the  plaintiff  and  the  de- 
be  repaid,        fendant,  that  the  defendant  should  hare  or  be  entitled 

wrongfully 

and  mali-         to  any  lien  on  the  said  spruce  battins  in  respect  of  the 

ciously,  and 
without  rea- 
sonable or  probable  cause  in  that  behalf,  but  under  colour  of  the  said  pretended 
lien,  ordered  C.  and  Son  not  to  deliver  the  said  goods  to  the  plaintitf,  but  to  keep 
them  till  they  received  further  orders ;  in  consequence  whereof  C.  and  Son  refused  to 
deliver  them  to  him.  Plea,  that  plaintiff  never  paid  C.  and  Son :  Held,  on  de- 
murrer, that  the  action  was  maintainable,  for  after  putting  the  averment  of  payment 
which  had  been  traversed  out  of  consideration,  it  appeared  sufficiently  that  the  de- 
fendant knew  that  there  was  no  agreement  for  a  lien  on  the  goods,  and  that  there  was 
no  obligation  on  C  and  Son  to  deliver  the  goods  to  the  plaintiff  without  payment ; 
and  that  their  refusal  so  to  deliver  tlie  goods  to  the  plaintiff  arose  from  the  defend*^ 
ant's  statement,  and  the  damage  directly  resulted  from  that  act  of  bis. 
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aid  loaDy  or  any  power  or  control  over  the  same,  or        18S6. 
any  part  thereof,  aa  a  security  for  the  repayment  of  the 
aid  som  of  money,  or  otherwise:  yet  the  defendant 
well  knowing  &c,  and  intending  &c.,  and  to  deprive 
the  plaintiff  of  the  possession,  use,  and  benefit  of  the 
aid  ipruce  battins,  and  &lsely  and  wrongfully  pretend- 
ing and  assuming  that  he  the  defendant  had  and  was  en- 
tided  to  a  lien  on  the  said  spruce  battins,  and  had  then 
I  light  of  staying  and  preventing  the  delivery  thereof 
to  the  plaintiff  until  the  said  sum  of  money  should  be 
lepaid^and  falsely  and  wrongfully  pretending  that  he  the 
plaintiff  was  in  embarrassed  circumstances,  and  unable 
to  pay  and  discharge  his  just  debts,  afterwards,  and 
afier  the  said  purchase  and  sale  of  the  said  spruce 
battins  by  the  plaintiff,  and  after  the  payment  of  the 
price  thereof  by  the  plaintiff,  wrongfully  and  mali- 
ciouslyf  and  without  reasonable  or  probable  cause  in 
that  behalf,  but,  under  colour  of  the  said  pretended 
fien  and  right  of  detainer,  ordered  and  directed  the 
said  Messrs.  C  and  Son  not  to  deliver  the  said  battins, 
or  any  part  thereof,  to  the  plaintifi^  but  to  retain  and 
keep  the  same  in  their  the  said  C  and  Son's  custody 
and  possession,  until  they  the  said  C  and   Son  re- 
oeived  further  orders  and  directions  from  the  defend- 
ant concerning  them:  whereby,  and  in  consequence 
whereof,  the  said  C.  and  Son  being  then  and  there, 
by  the  means  aforesaid,  induced  by  the  defendant  to 
believe  that  he  the  defendant  in  fact  had  and  was  en- 
titled to  such  lien  as  aforesaid  upon  the  said  spruce 
battins,  and  that  the  defendant  had  a  legal  right  to 
make  such  order  for  the  staying  and  preventing  the 
delivery  thereof  to  the  plaintiff,  did,  in  pursuance  of 
the  said  order  and  direction  of  the  defendant  in  that 
behalf  keep  and  retain  the  said  spruce  battins  in  their 
custody  for  a  long  space  of  time,  to  wit,  for  the  space 
of  three  weeks  then  next  following,  without  the  con-^ 
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1635. '  s^lit'aAd  ngAitist  die  will  of  the  plaititiff,  and  did  during 
ai^thftttiine  absolutely  refuse  to  give  up  or  driivcr  the 
sfttfie  or  Any^^rt'thereoif  to  the  frfaintiff  pr  bisorder^ 
akibfiwgb*  the 'said  Ci  and^  Son  i«rete,io  mt,8ic^,n^ 
quesMl  by  ibo  fdatntiff  so  to  do:  ^wberdilymnd  by 
Fenson  >of  the  c^tmmtting-  of  the  said  grievinceif  by  tfaa 
d^fendant^  lihe  'plaintiff  was'^uring  all  that  tiide  d^ 
fiAtt&^t  tko -  posvession  of  the  si|td  sprace  1>attiiuv^  ta4- 
of  tbrbemfitofthe  aaid^uvejiaseand  «ate  tbemaifiMid 
iims'liberobyidQifiig^  dllthat  time  prevanted  finotn  «dng 
tbesaid  sptuoe  battiiis>in  h&B  8aiditr#do4r4iiMliida  of 
a;:<irpeiitef  aiid.lHiilde«,^!a^  idiir^»p»  bouaea  a^ 
ia^'^ldMv^ieiMtiiig'andMnldbii^'by  d^^  plaiifliff-we|« 
l^ij^aofiMdvbiconse^Ubhce  of  die  tetddetefftiaKof 
thie  Mdi'tfpinefdf  batcln»'by  tbe'  atiid^^vfongfof  ^oondoet 
oV^  the  ^nfofendant^  iik:  <he^  T^tetnitesv  doring^aH  ^e  timtt 
alDireisaid  Tbmatnad  ^  irteo^pletev^  and*  the  work  «iuiA  ^to- 
gr4isfiiher0of<^jgrMtly-dela3iiad?  and  retfcii:tled;miidiU^ 
p&dntfiff*  irii^'fii^'tbd i said  want  Md  4lbsme&'^i3k^ 
sati  liprotfe  battins  ^mridg  that  time^^  wholly'  nnM^  to 
pnfceed>KrithoP'edni^tete  Ai^  9ftid^b0fia^  and  b^dld- 
ififi;> and '^be> plaintiff  (afeo  w«a<dlirii)g  4H >tbi»  ^Wkb 
alUretbld;  <by  reasbn  bf  tbe  '0Mifli}eting  tb^  fluid 'gri^v* 
aakki>fhfj  tkef^  d^fendatit,  eoasiderdi  ^ ^nd'  'telt^vfed^^  by 
tlaaUflidr'dllitttid  Smi^  ittid'i>y Mother  gbod  iind^wotfby 
sa*jktaa(y&  thfe>^ahn;  td  be  a  persM  ih'^mbamMMd 
circumstances^  and  unltblo  to  pay  And '  dtttfharge  Mo 
just  debts^  and  the  plaintiff  hath  been  and  is  by  means 
o^khoi^emisM  otherwise^ greMJy  i^red*&cv  Damafgei 

^  •  i&ktvarid  ^eas  %em  pl0i^«d^  of  wMdh '  the  *  fkkxA  ^mm 
m  Jodtows  :»>ihd '  dofefidMPti  - ^ya  ^thiit >  thie  I)lahitil^  dtk 
not  pl9*  tbe  i said  j^did  or  mm;  or  afifjr  j^iatt  tbe«^'  t<y 
tbd. saldJ CI ^and'^Son/'iif' manner  Inid  fbntt  ftoi.  oon-^ 
duding  to  dio^ontry^  D^mtirror  and  joinder. 
'  Tbti -mattttf  bf  law<  intended  to  be  nifgued  for  tbe 
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pUadff  inslippoftof  tdbedemuinrtr'«M^thtii:fltfitedi^       I98#wi 

die  naigiHriaf  tke  4eiiiinriw»book:>di«fe?tiieMQ-pii]fh 

MDt  fay  dieplfl&nftiff  mf  the  ^lice/  of  ? ihe  sprnoe  baUmi 

moiticnad  io  tbe  dedamtiod  to  MbMts.  C«  tad*  Sm  is      Buttpv, 

w  JQiliBcaeHni  in  law  foe  tbe  grientoceain  theideolar, 

ndoadlegtdiQi  baite  ba^D  committed;  by  the  defend'^ 

nt.   Tbedcimdant'a  pOHita^winv  Aefei  *tfiat/obtba 

plariingi  iltdoet  iK>t  «ppaar  ^tf  tbare  ja  eitbet  wrong 

ordiiaage.aiifllgaet>tt;to aup^iitiAa action;  tlaa wfoag 

iDigednbaifig:;lbr  flooring  C^iand  Sa»  niol/lio  ddli?ar 

tbe  goodftftt^/tbff.plaUittfr  40  ^flurtber  ocdet^;  bu^  nd 

hydfioHligitioni  te  i  obigi  lA  tf t  wdait  *  ttp|^€toiD|^  wad  tibe 

eepiafidbiiiof  a  iwk  16  tklt;dftdttix>t  bdog^  acdkniabki^ 

(L«d}Sm>)rMid  b^idone  lial^  if  tbey)  votaiiiad>lbe 

gnodaTiaritbAifhl^l  Inghtii  .Na  amitpPfiieMtatioci  ia 

ilhgrd  ^  ifbe^ipviiad'of  aoli^ii«tad  iiC'  anj^i  imtfrtiott  df 

a.jjgfaft.fep  ^roroDltilM  ddki^rjtof  tha 'gooda  iaannbe^ 

i^^fi^d^t.1roMidt<iK>tiaii8tlrii>faD)  actiooiibetng  otdy^l^^ 

tsf^tmoif^^^n  bpinion  aoft;all^id>;to>bOito  de&md^; 

aiil*ali^MmladgoisrionQoaei^aiid'imhirhiofay  if  ovfonackM, 

itiataa-  flie.  imdiierfetioii? of  C  aad.  Son  rto^:i^y^  «  J^o 

tofficient  >  dlnna^^-  appean,  fi>r  tbe  ^  pUinliflP  wias:  not 

eatided!  by  law  4o  tbe  dalivoly  of  tilfaa  ^goodsF^  tbb 

price. w^  paidi  .and^^tbe  pka  idame^that  be  paid^e 

prioa*  /niare^iavtiotbiiig  torabow  \haJtQ.iu^9mkf  tba 

nndofp^  .^fould:  bam-^i^eliy^edT  tb^>  gooda^  ihreni  if  Ik> 

Qcdef^of  ,j490tli0Oi  ba^  .been  giv»Bu :   -.. 

H%iU»ia»/or  fiber  plaintiff  .io-mipport, of  itba:^^* 
morrer.  The  real  question  is^  whether  or  not  a  saffi^ 
cieotfemte..taf.'a0tionT,.a{)p0aii#>  oii  <  ^  dedavatidd. 
[PmrHM^-  'd^oQindUi « thai :  .qu9«tlQn>  a$>  if  the  ayatfnieiit 
of  pfb^9€ii|  ^ad  J^ii^tKud^.oiil:  ol^  thadedamtipD.} 
The  plea  whJob  mialeaoto.rtbat  ftyamieat.  maiti be^aha 
Uken  to  be.etTM^k  outi  eo  aa  to  argue  the  ease  ^ff  it 
were  a  dennrrer  to  tbe  declaration^    Tbe  plaintiff  is 
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18S5.  fliU  entidad  to  some  dsmageSy  the  amount  of  which 
thU  court  cannot  adjudge.  Neither  Vican  r.  WU^ 
cocks  {a)f  or  Ward  y*  Weeks  {b)  apply,  for  it  ia  here 
charged  that  the  defendant  himaelf,  and  not  a  third 
personi  malicioualy  and  under  colour  of  a  supposed 
lien  on  the  goods^  (thus  settuig  up  a  title  in  himself,) 
and  with  intent  to  injure  the  plaintiff,  directed  C.  and 
Son  not  to  delirer  them,  and  they  acoordingly  lefuaed 
to  do  so.  The  damage  there  was  loss  of  credit,  and 
resulted  from  the  repetition  by  a  third  person  of  words 
spoken  to  him  by  the  defendant  Tindal  C.  J.  in  the 
latter  case  places  this  point  on  its  true  ground:  ''Every 
man  must  be  taken  to  be  answerable  for  the  necessary 
consequences  of  his  own  wrongful  acts,  but  such  a  spoil** 
taneous  and  unauthorized  communicadon  (as  that  firom 
Bryce  to  fryer)  cannot  be  considered  as  the  necessary 
consequence  of  the  original  uttering  of  the  words* 
For  no  eftect  whatever  followed  from  the  first  speakii^ 
of  the  words  to  Bryce ;  if  he  had  kept  them  to  himsdf 
Bryer  would  still  have  trusted  the  plaintiff.  It  was 
the  repetition  of  them  by  Bryce  to  Bryer,  which  was 
the  voluntary  act  of  a  free  agent,  over  which  the  de« 
fendant  had  no  control,  and  for  whose  acts  he  is  not 
answerable.  That  was  the  immediate  cause  of  the 
plaintiff's  damage."  C.  and  Son  might  well  hesitate 
to  take  on  themselves  the  decision  of  the  questioD, 
whether  a  lien  existed  or  not  under  the  special  oon^ 
tract,  and  were  right  in  withholding  the  goods.  In 
Pbmket  V.  Gibnare  (c),  it  was  held  in  the  King's  Bench^ 
on  a  writ  of  error  from  Ireland,  that  case  lay  by  a 
vintner  against  the  defendant  for  procuring  men  to 
come  to  the  plaintiff's  house,  one  being  in  woman's 

(s)  S  EiBt,  1,  dt^  by  Hulloek  B.,  2  Y.  &  J.  397.  Again,  7  Bingfa.  212, 
•tplttMd  1  AdBl.  &  EIL  44»  i^l^^  Y.  OiMi. 
(»)  7  Bngk.  216. 
(c)  F«rtescQe,211 ;  1  Mod.  215 ;  Com.  Dig.  Action  on  tha  Caw  (A> 
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cbthes  and  pretending  to  be  A  whore,  and  procuring       18S5. 
diem  and  the  mob  to  call  out  a  bawdy-house,  so  as  to    ^"^T^^^^ 
bife  it  reputed  as  such,  by  which  the  mob  broke  the  ^, 

windows ;  for  these  acts  made  the  plaintiff  liable  to  a      Bmros. 
fiosecotion  for  a  disorderly  house,  and  would  be  ctI- 
dnee  of  it.    The  case  resembles  one  of  slander  of  tide, 
fiuch  is  supported  by  proof  that  what  the  defendant 
■id  prefenled  the  sale* 

J.Hendertam  eontri.    Nothing  is  stated  in  this  de- 
dnation  which  is  inconsistent  with  the  defendant^i 
hmkfiie  assertion,  of  a  title  which  he  believed  him- 
fflf  to  hare.    That  is  not  actionable;  Gerard  ▼•  IHck^ 
auM  (a).      He  is  not  alleged  to  have  tnade  that  as- 
mtioo,  knowing  it  to  be  unfounded,  and  a  mere  alle- 
ptien  of  malice  is  not  sufficient,  for  the  assertion  must 
be,  not  mistaken  only,  but  false  within  his  own  know- 
ledge at  the  time  he  made  it,  in  order  to  constitute  a 
Iriod  in  Uw,  PoMU  r.  WaUer{b).    [Parke  B.    The 
sfennent»  that  the  defendant  falsely  pretended  that  he 
vu  entitled  to  a  lien,  and  wrongfully  and  maKeiously, 
tod  without  any  reasonable  or  probable  cause,  and 
ttoder  colour  of  the  pretended  Ken,  ordered  the  goods 
to  be  detained,  is  a  sufficient  allegation  of  firaud  in 
Uiii.]    It  is  averred  that  there  was  no  agreement  for 
I  lien,  and  that  the  defendant  knew  that  there  was  no 
neb  agreement;  but  it  is  not  averred  that  he  knew  that 
be  had  no  lien,  and  it  is  quite  consistent  with  probability 
that  a  layman  might  think  that  he  had  a  lien  for  the 
noney  which  he  had  advanced  to  pay  for  the  goods. 
Tlie  words  '^  falsely  and  wrongfully  pretending  and 
assuming"  &c.  are  general  phrases  which  do  not  assist 
the  case,  for  it  is  not  alleged  that  the  defendant  pre- 
tended &c.  to  C.  and  Son;  and  the  only  wrongful  act 

(a)  4  Ca  a  iu  Retohition  lit  (6)  3  Bl  &  AdoL  114. 
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i66tA.  ehfcgged  ^gitkist  i  (heudBfinuLuit  is,  ihe  ordemig  aad  di- 
^•^^"^"^  ioitEDgC«kWid>^Sbn  not  ta  deliver  the  goods  to  the 
^^  plUnCiffi  '  aiksh  ^  order  Attd  direction,  if  understood  u 
BtfitoW.  Mimpiiedr  a^raartsop  of  dtle,  ace  not  action  able,  ioeoauae 
flk  ia  j  »Uidlegfit.  that  defendant  knew  that  he  badjno 
tilla,,'^Md;ia  atiy^olhelp.isense'  amoonit  only  to  a  gtaiit 
dietiuB^^a^inexelrequeBt  *or  ^Kpiesaion  of  ppinioti  ^on 
iduob b  ifa»jbpl9n4o  €i and  Son  txido  aa  they ,pleaMlt 
AtJeaat^  tfae'-wroKglidaiit  alleged- is  not  actionable  fier 
sCt — ^the  plaintiff  coMkl/jiofe.liav^  maiatained.aoiactioo 
tflCijaikd  £b0rihadj)Byer)nBftul9d  4o  defirer  th^  godda. 
Xte.idtelaiadonhdDes.inet.^aliov.  aoy  <:oo8cqiiet||ial 
flamfft^wbidioitaiLibe  fairljic  deduced  as  theMttand^ 
m^emifr^0T  Jaffi  reudd  jaf  .the  act  of  the  definnlaol* 
M^mis  i)v.  <^Zcmgdqle\Q^if  was  :  an  action  for  alfiiig 
4C^a\Jpbbei^jWrc  deafer  iatstoek^  that  he  was  a  laMO 
dildkiij(mtomog)iihai(|hfi]thadL  not  ..fulfilled  his  can^ 
MwKSidftiDappecbHof/ii^)  tTJbe  special  damage  alhugad 
MHi  yjtKiMt  loesftatn.  <|>Qcsoi)a  •  named  <  had  refused  to  ftdfil 
thlir^-^gmtraata  (speci^^mg  them)  wit  the  plaialaflr'Ai 
Ctttaeqiieice«ffbth0MWotdB4>  '^Lord  Eldm  in  delivmog 
Ih^ijivignientiof  the  coiirl{aaid,  that  a  great  parti  of  the 
ipiaciA  danotgouhiidiiconsisted  in  an  .alIegatioD>i  thai 
<^ei&rjpem>ilan4b(l  A^t^jperfortn  their  lawfideaiitraoM 
jfi|)h^^\p}atlitlff.  /Now  JuidV  he*  sustained  any  dwiagi^ 
inl^iM^Vncyieeiofiatiidjbafcfusal^  it  was  danage  whidi 
Mfghb bocttgaycniisatBdim  actionsibroaghb  by  the  ,|iUn^ 
liSif^grisM  ^iflMi^/aa^  theilaiir.  ^posed  that.in  aiidb 
fOlHM  «Utf  pliiQliff  ^%tmtd  rjacnine  a  fuU  indenmitjr; 
lnjVdcamif^^Si^QhXb)^itMaa  bekd,  that  an  injury 
<Pji*Ji?,:j4WBtjffjEw?  wi^icb  damages  are  sought  to  be 
recoferody  inust,  be  thA  legal  and  natural  consequence 
resulting  from  the  defendant's  act,  and  not  the  tortious 
ac|  of  ^  third  persop  in^iic^d  by  it.     [Parke  B.  That 

(a)  «  a  &  p.  t84.  (6)  Supr^  tit. 
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iK»t  IwTe  justified  iL]  I£^M  ^tandk  mkihindtuitheai 
fbediiigB,  C.  end  Son,  the  ;Yende«$  of  tbetg^ede^lriiid 
fotfaeen  peid  ibrthfiii^  th^*  isfiieal  dbOffdeKv^ulMii 
ii^rtfiil;^tlM  iriaidtiffiiiat  tfaeFingcfaidifofttlhei  gooae 
m  aot  CBlided.  ta  theBi,iindiciment>  aeseitj  die^diKH^ 
Uheryee  a  gmuid  oCle^aiudajinigei'Oijiniii'i  3;\i-  -^.^t 
;Tiie  plemtMF  w  iietjde(nnred)of(iah)nirig&t  tFUcE>Ui 
■igiit  vafiMwe,  or»  te  ^keei^e  wordffiofiiiiibdlLEjUit^ 
ImmgiiaF^frmm^viMeyiiib^  "« luie:li&bt^ d^yeima 
kf deoeitfiil meims  of  jdiy  iKMftte  idprhidnflt^MrJW^ 
lidod^  hiiii  ta  -  demend  <oft  espedtyA^  t^o^  .to  ^'einMb 
kni.te  aunitein  ^tlu8«e0iieI]Ul  iifaailjifejiJitiiQ^er^ 
«ai(eVit  leetideddedy  tketitlailplefkrielamefejthMcb 
ioeidifaoliNeui^peet  e|s  edUbn  <agaliiBtlDftC[^pergdii^)i»M 
Mad  tee  ^^f -  bie tfebHtedisgeni; ^^jriMnm irfiJif bteh  * 
Aei«a».dietHlfed:fiFDi|iiie|i{Kvni^:9  dlacvtegeyiiW^ 
one'itbe  ri^t^te  Isneiwoald'theniid^fiaidt'MiJwto^ 
dnrsbe  had  iienra>  so  (bn  eppeear  oil  h»t\\  mv^h^it^ 
dw  rigbt  taiflue  k^vested'.ioiDthbtidhoipedeiF  Cii^iili 
8oB/vfaeiber  #r  not  thejTi upoU  AMbiidi4«i^C)id'3d^ 

was  hdi)|.  ftbut  an  actions  faQrjagbinel^tbe^WipMnoafim 
mn),  Jn*  /puspeeelgrifiriogua  cadiidn2at^«egis>e#  6hrdm 
wut^^ti.Jffiea^fa^  thereby)  tieeveAtfD|f  ttRWjfrbal 
tuding  with  the  pbintiffi  iiAUetiimBj{Tik  liradtog 
kj  the 'iiegiooB  v^aeiaoMK^tdatheio'aWit^optietipaid^ii 

"***^'  .  ;     ■   ^  ■  .  -:  t::r:br.jijii  Jill  ;rtv;it  f^aiJuj^.j! 

(»)  IS  £asu  63^; affirmed  id  Eaor,  4  J'aunU  488.      .    .  .        ^     ^ 

(0  Peake,  194;  1  Esp.  48,  Ju  C.    See  Taylar  V.  IVm,  1  £ip.  S86. 

EjrtC.J. 

W  Petke'i  C.  K.  P.  f05.  '  '    ^ 
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BuTTOir. 


duty  of  imperfect  obligation  on  them,  while  that  of 
C,  and  Son  to  deliver  their  goods  was  one  of  perfcet 
obligation  on  them^  unless  the  averment  of  payment  by 
the  plaintiff  be  struck  out,  in  which  case  no  aeticMi 
would  lie  against  them.] 


Wighiman  in  reply.  The  record  admits  the  defend* 
ant's  knowledge^  that  he  had  no  lien,  and  that  by  hb 
act  and  statement,  charged  in  the  declaration  to  he  mali- 
cious, C.  and  Son  refused  to  deliver  the  goods,  fer  ha 
has  taken  no  issue  on  that  allegation.  It  is  not  pleaded 
tliat  the  reason  of  C.  &  Son.*s  refusal  to  deliver  the 
goodil  was,  that  they  were  not  paid  fiDr,  but  that  they 
were  induced  by  the  defendant's  false  assertion  to 
veftue  to  deliver  them  to  the  plaintiff.  In  Neummm  ▼• 
Zaekary(a)f  the  plaintiff  declared  against  hia  shep 
herd,  for  that  he  maliciously  contriving  to  disgrace  dia 
plaintiff,  and  knowing  that  certain  sheep,  mentioned  in 
the  inducement  to  be  the  plaintiff's  own,  fidsely  and 
fraudulently  affirmed  to  the  bailiff  of  the  manor  whieh 
had  waifs  and  strays  belonging  to  it,  that  the  sheep 
was  an  estray,  whereupon  the  bailiff  seiaed  it,  to  hia 
damage.  Verdict  for  plaintiff;  and  though  Laiek 
argued  that  there  was  no  cause  of  action,  stating  as 
one  ground  that  the  defendant's  words  cannot  damaga 
the  plaintiff,  for  he  shall  have  his  remedy  against  the 
bailiff  of  the  manor  that  seiaed  his  sheep  wrongfully; 
but  it  was  held,  that  the  action  would  lie,  because  Am 
defendant  by  his  false  practice  had  created  a  trouble, 
disgrace  and  damage  to  the  plaintiff;  and  though  the 
plaintiff  have  cause  of  action  against  the  bailiff,  yet 
this  will  not  take  off  his  action  against  the  defendant 

(a)  22  Car,  i,  Alejrn,  S,  cited  Bac.  Ab.  Action  on  tbe  Cue,  (B.)  1  vol, 
92 ;  and  see  tbe  argument  in  3  Burr.  1348 ;  Payne  ▼.  Bcatimorrif,  1  Lev. 
248;  FHter  v.  Veal,  12  Mod.  542;  Bull.  N.  P.  7  ;  1  Roll.  Rep.  3S;  Com. 
Pig.  tit  Action  on  the  Case  for  Defamation  (D.  80.) 
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m  respect  of  the  trouble  and  charge  that  he  mutt       1835* 

undergo  in  the  recovery  against  the  baiUff;  and  Hak, 

•rpiendo  («),  put  a  case^  that  if  one  slander  my  title 

wheieby  I  am  wrongftiUy  disturbed  in  my  possession, 

duwgh  I  have  remedy  against  the  trespasseri  I  shall 

liaTe  an  action  against  him  who  caused  the  disturb- 

aooe.    [AUersoH  B.  The  declaration  does  net  allege 

tint  had  it  not  been  for  the  defendant's  malicious  act, 

Csnd  Son  would  have  delivered  the  goods  to  the 

IlUBtiC] 

Fammm  B^A) — ^This  is  in  substance  an  action  for  a 

Uie  vepresentaticm;  fmd  Aough  the  defendant  claimed 

a  pmpetty  in  the  goods,  yet,  as  appears  from  the  case 

of  Gerard  r.  Dieken»on(e\  which  has  been  cited,  and 

aho  from  Zootf##  v.  WeUir  (d\  this  action  is  main* 

tsioable^  piovided  it  is  shown  that  the  defendant  made 

waA  claim  without  reasonable  and  probable  cause,  and 

thst  special  damage  accrued  from  the  claim  so  made. 

The  question  b,  whether  the  dedaration  discloses  these 

neeeasary  fects.    [After  referring  to  the  declaration, 

1b8  lordship  proceeded.]    It  appears  clear  to  me,  that 

tlua  declaration  su£Bciently  alleges  that  the  defendant 

koew  diere  was  no  agreement  for  any  lien  by  him  on 

thoae  battins,  and  that  he  falsely  pretended  that  he 

had  a  lien,  that  is,  he  acted  without  probable  cause 

in  giving  the  information  he  did  to  C  and  Son.    These 

facts  appear  on  the  declaration.    The  plea  is,  that  the 

plamtiff  never  paid  C.  and  Son  for  the  goods ;  to  which 

there  is  a  general  demurrer.     Laying  out  of  consi- 

deradoo  the  averment  in  the  declaration,  that  the  plain- 

(ft)  See  nrnmes  of  couiuel  prefixed  to  Alejn,  3. 

(6)  Lord  Abmger  C.  B.  was  sitdog  in  equity ;  holUmd  B.  bad  gone  to 
c^naben. 

(r)  4  Rep.  18  a. 

(i)  1  Roll.  R.  309^  tee  Cro.  Jac.  164;  and  other  catei  collected, 
4Bep.l6a«  note  (c). 
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1886.       tiff  paid  for  these  goods,  which  is  traversed  by  the 
^"^y^'^^     plea,  and  the  truth  of  the  traverse  is  admitted  by  the 

BoTTON.      gf  special  damage  in  thei«l*(eition  of  the  goods  by  C 
and  Son,  is  safficiendy  connected  with  the  supposed 

vio^'sly'laialn  ^u 


:''  l.i'a 


wh>ngful  itct  by  the  defendwt  preViou'sly'latd  1h  9m 
dediirattenf  l^owi'the  matter  tK^r^'siEaWSikp^an  to 
me  to  afford'  them'  siiflScaent'  rea8<^  fot'liemiSn^'itiBik 
artides  m  tb^lr  hln^s.'  '  tt 'iras'iii'gu^  iV^t'Clifey  ^i^ 
under  an  atisolute  oblieaiibii''b^  6(iia!ri<!t"i6"^liiit 
ihiiio,  and  tW  t^ey  Wouia  WiiabTe  i6 'Att'*ibt}6li  %i 

the  'i>iiintiii^'f^'r  hoe  doWHi'oVit>''wilt#'^^'  m 

plaintiff  oiiglit'Wikk^  his  WedV  'agi^nit'  Sii^'m 
c^bld'not  fecove^'  s^hii''ia^^'^  ikr^ViiUMlf  tt 

kii^^b^  of 'Whfch'  '^tib^*  the  '<ii4  'i^'VMi  v/'mi 

t!h^  eas^i  we'-sUiiia  W  iilidhuid'  ib"mi^'Mi'iJt 
order  t6  ^iVe  tiieto  ;fli)/  cidk^hitfok,  i&"ii^r  acij-  iidi 
without  some  doubt  afV6  'fbeh' kutlit^i^i '  'blit'Illikl 
nothing  on  the  declaration,  if  the  payment  of  the  price 
be dmitt^'d,  Uke!  knol^gatfeii' biAdih^ W'^.  «t^.' to 
dettvfer  t^e 'gbods  (o  iM'fkiiiittt  "^ 'diA'^^ntiik 
a^ii^^  >Uiidin^  <hi(t'  Ifi^'Wei^'  «ih&e(f'^d^  'tftfffl 
conti<a<it;  iKhd  tha^th^'i^fiisiil  io'd&fh  iifoM"dft«<:^ 
fr6tai  t^k  AUtinAkni'i'^m.bt'dieiili 'mkae'  WiHidili  MM* 
able  ci^ube,  iiiditiiiJt  tb^'<(riittfa^^'6r'nb(l<<f£nvt^%^ 

^s'tbiluit^a'aiiydy  fMki  ^ivmeop^ti'aikiai^'' 

-  .'  '•     ■     »     r'  lr»i>.':./   J'.u  «-!.  •'  iitj  ..  ),.«•!   Irjdi'j'iii  <!;//   3i 
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18S5. 

Lnm,  Asngnee  of  Macket  an  Insolvent^  against 

Lasarus. 

THIS  was  an  action  by  the  assignee  of  an  attorney,  Tlie  provisions 
who  had  taken  the  benefit  of  the  insolvent  debtors'  ^^^^^  •^*»*  •  *; 

c.  7.  s.  1.,  and 

xt,  fur  work  done  by  the  insolvent  as  an  attorney.     At  '2  Geo,  s.c. 
the  trial  before  the  under-sheriff  of  Middlesex  the  plain-  ^oi  extend  "to 
tiff  gave  in  evidence  a  duplicate  original  of  a  bill  signed  ^^^  assigrnee 
by  the  attorney,  which  was  objected  to  on  the  part  of  or  bankrupt " 
the  defendant,  as  not  being  a  sufficient  bill  within  the  "t^omeyovho 

may  sUfi  fur 

provisions  of  the  3  James  I.  c.  7.  and  2  Geo,  2.  c.  33.,  business  done 
iusmnch  as  it  did  not  state  the  court  in  whicli  the  ^^  ""^'*  ?V 

tornev  witb- 

bmiDess  had  been  done.    The  under-sheriff  overruled  out  deliverin 
the  objection,  but  gave  the  defendant  leave  to  move  to  fo^the  cli^t 
enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  Under  the  3 
the  bill  delivered  was  not  a  proper  bill.     The  plaintiff  bill  signed  by 
havbg  recovered  a  verdict,  Mansel  on  a  former  day  ^^e  attorney  is 

L*«-     J  1       •  •  •     ^     u-  u  sufficient, 

obtained  a  rule  nui;  against  which  without  spe- 

cifying the 

court  in  which 

Maiom  now  showed  cause.  If  it  were  necessary  in  the  business  is 
diis  case  for  the  plaintiff  to  deliver  a  bill,  this  was  a  oiutre  if  it 
vroper  bill»  for  the  defendant  could  not  be  misled  by  i^^otalso 

...  ,  .         .  '    ,      sufficient 

Its  oDUttuog  to  state  the  court,  smce  it  was  sworn  at.  the  under  the  2 

trial  by  the  clerk  of  the  plaintiff  *s  attorney,  that  the  ^'I'f'^'^' 

defendant  when  arrested  was  brouglit  to  the  attorney's 

office,  where  he  admitted  that  tlie  busifiess  had  been 

done,  so  he  must  have  known  the  court  in  wliich  the 

proceedings  had  taken  place.    In  Williams  v.  liarber(a) 

it  was  decided  that  a  bill  was  not  vitiated  by  a  mistake 

in  the  date  of  items  whicli  could  not  lead  the  party  into 

error.    But  the  plaintiff  need  not  have  delivered  a  bill 

at  all.    The  2  Geo.  2.  c.  23.  s.  23.  does  not  extend  to 

any  otlier  party  than  the  attorney  himself;  neither  cxc- 

(a)  4  Taunt.  806. 
VOL.  I.  K 
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Lester 
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Lazarus. 


cutors  nor  assignees  are  mentioned  in  it;  and,  with 
regard  to  the  former,  it  has  been  expressly  held  that 
they  are  not  bound  to  deliver  a  bill  according  to  its 
provisions  (aj.  An  assignee  stands  precisely  in  the 
same  situation  as  an  executor,  and  like  him  can  have  no 
personal  knowledge  of  the  court  in  which  the  buainiBB 
has  been  done.  [Parke  B.  This  case  seems  to  me  to 
fall  within  the  principle  of  executors  who  are  deprived 
by  the  death  of  their  testator  of  the  power  ofdefivering 
a  bill.  Here,  if  the  bill  deUvered  be  insufficient,  it 
amounts  to  no  bill  at  all,  and  the  assignee  cannot  fofoe 
the  insolvent  to  deUver  another.] 


Mansel  contrd.  The  present  case  is  distinguishable 
from  that  of  to  executor,  for  the  insolvent  it  stiU  in 
existence  and  may  sign  a  proper  bill ;  but  where  an 
attorney  dies  the  statutes  are  dispensed  with,  on  ac- 
count of  the  physical  impossibility  of  complying  with 
their  requisites.  An  insolvent  may  be  compelled  by 
the  insolvent  commissioners,  before  he  obtains  hii  div- 
charge,  to  render  a  correct  statement  of  his  affairs,  and 
to  do  all  acts  that  may  be  necessary  to  make  hit  estate 
available  to  his  creditors.  By  the  3  Jac*  1  •  c.  7«  s»  1«, 
attorneys  shall  give  a  true  bill  unto  their  clients  of  their 
charges  concerning  the  suits  they  have  for  them,  sab- 
scribed  with  their  own  hands  and  names,  before  they 
shall  charge  their  clients  with  the  same.  Under  dds 
statute  no  debt  accrues  until  a  bill  is  delivered,  for  tlie 
giving  of  a  bill  is  made  a  condition  precedent  to  the 
client  being  charged.  If  the  debt  was  not  perfected 
in  this  case  it  would  not  pass  to  the  assignee,  sinee  lie 
only  takes  that  which  was  vested  in  the  attorney  at  the 
time  of  his  insolvency,  to  which  his  client  was  no  party. 


(d)  See  Spink  v.  Hart,  1  Barnard.  433  ;  WiUu  v.  ffiiMun,  Aadr.  97^ 
Bull.  N.  P.  145 ;  Barrett  v.  Mm,  1  C.  &  P.  3. 
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[Pmrii  B.  Your  argument  applies  equally  to  exe-  1835. 
tutors.  AldersoH  B.  And  according  to  it,  if  an  attorney 
ikh  his  debt  is  lost.]  This  bill  is  clearly  defective 
andsr  the  2  Oeo.  2,  c.  23.  s.  23.,  in  not  stating  the 
mrt  in  which  the  business  was  transacted.  That 
Mstt  requires  the  attorney  to  deliver  a  signed  bill  a 
PNWlb  hetar^  he  commences  his  action,  in  order  to 
MsUe  Ifae  client,  if  he  thinks  proper,  to  have  it  taxed. 
Gmeqiiently  the  bill  should  state  in  what  court  the 
huiBesB  WHS  done,  that  the  client  may  know  to  what 
eftor  h^  must  apply  to  have  the  bill  so  taxed. 

Parkx  B. — It  seems  to  me  that  the  present  case  falls 
fidiiii  tbe  principle  of  the  decisions  in  which  it  has  been 
bdd  that  the  2  Geo.  2.  c.  23.  s.  S3,  is  a  personal  prohibi- 
tioPy  preventing  only  the  attorney  himself  from  suing, 
jadnot  ei^nding  to  his  executor  or  administrator.  I  am 
of  opinion  that  the  assignees  of  bankrupts  or  insolvents 
cm  not  be  required  to  deliver  a  bill  under  that  statute 
btfbfe  they  commence  an  action.  According  to  the 
defendant's  counsel,  the  3  James  1.  c.  7.  provides  that 
DO  debt  shall  accrue  until  a  bill  has  been  delivered. 
If  that  were  so,  the  executors  or  administrators  of  at- 
torneys would  have  no  remedy  for  the  professional 
(Ifbts  due  to  their  testators ;  but  such  a  construction 
of  the  act  cannot  be  maintained  for  a  moment.  Sup- 
fOiiogi  boweveTi  that  were  the  true  meaning  of  the 
itatute  of  JTameSf  po  difficulty  would  arise  here,  as 
tbeif  has  been  a  bjH  delivered  sufficient  to  satisfy  the 
povisioBS  of  that  act.  The  objection  to  this  bill  must 
therefore  arise,  if  at  all,  under  the  2  Geo,  2.  It  is  said 
that  inasmuch  as  the  latter  statute  requires  a  bill  to  be 
defivered,  in  order  to  enable  the  client  to  have  it  taxed, 
that  such  bill  ought  to  state  the  court  in  which  the 
business  was  done,  and  that  consequently  this  bill  is 
defective  in  not  specifying  the  court  where  the  pro- 

k2 
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^68&  ceedings  took  place.  This  brings  us  back  to  ibe  ques- 
tioTii  does  the  2  Geo.  2.  apply  to  the  present  caset 
That  statute  has  been  held  not  to  extend  to  execiiton, 
but  to  be  merely  a  personal  prohibition,  on  the  grbuind 
that  otherwise  the  debt  would  be  lost|  as  the  repre* 
sentatives  are  prevented  by  a  physical  impossibility 
from  delivering  a  bill  before  they  commence  an  action. 
The  same  reasoning  is  applicable  to  the  case  of  as- 
signees. It  is  urged  that  they  are  under  no  physical 
impossibility!  but  in  many  cases  there  may' be  very 
great  difficulty  in  their  obtaining  the  necessaiy  InAn 
from  the  parties  whom  they  represent.  They  woiild  Be 
exposed  to  the  refusal  of  the  bankrupt  or  insolVent, 
on  whom  it  would  depend  whether  they  should'  re- 
cover  what  was  due  to  his  estate.  An  attorney  may 
commit  an  act  of  bankruptcy  and  then  go  abroad,  and 
so  deprive  his  assignee  of  the  means  of  compelling  pay- 
ment of  his  debt's.'  As  assignees  therefore  cannot  be 
considered  to  be  within  the  2  Geo.  S.,  it  is  unne- 
cessary to  decide  whether  tliis  is  a  safBcient  bill  under 
that  statute. 

BoLLANO  B. — I  concur  in  all  that  has  fallen  from 
my  brother  Parhe.  Were  we  to  put  any  othc^  con- 
struction on  these  statutes  we  should  do  great  injustice 
to  the  creditors  of  this  insolvent.  He  may  haye  in- 
serted all  the  debts  owing  to  him  in  his  schedule,  but 
may  not  have  had  time  to  deUver  the  proper  bills  Ibiefore 
obtaining  his  discharge  under  the  insolvent  debtors* 
act.  According  to  the  defendant's  argument  he  would 
afterwards,  if  he  chose  to  exercise  it,  have  the  power 
of  preventing  his  assignee  from  recovering  them. 

Alderson  B. — I  am  of  the  same  opinion.  I  wish 
to  have  it  understood  that  I  by  no  means  say  that  this 
is  not  a  sufficient  bill  under  the  2  Geo.  2.     I  find  it  no 


where  kid  dowp  in  the  statute  that  the  name  of  the 
coutt  must  be  stated,  neither  13  there  any  thin£t  in  uie 
act  laterruifi;  that  the  court  xpay  not  }}e  ascertained  b^ 
fxtriDsic  .evidence,  as  by  an  afBdavit.  With  respec 
to  the  o^er  poinjt,  I, concur  in.  th^  view  taken  by  my 
hn^hers  Parke  and  Bollafi4» 


by 

respect      Lazarus. 


GuRMEY  B. — I  aip  by  no  means  prepared  to  say  that 
Uu8  woal^  not  have  been  a  suflScient  bill  within  tlie 
2  Gto.  S.  had  the.  action  been  brought  by  tbe  attorney 
litiiiself ;  but  it  iq  unneceas^ry  to  decide  the  point,  &s  I 
an^  dourly  OifApinion  with  the  ^est  of  the  court,  that  the 
itatpte  creates  only  ^  personal  prohibition,  and  does 
not  extend  eijUier  (o  peri|onal  representatives  or  as- 
agnees.'  , 

.  Rule  discharged. 


r:}r    f 


.  It  '  »(|"  ■ .-,  t 
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TiJANSELL  applied,  under  the  48  Geo*  3.  c.  123.  The  words 

s.l.,   for  the  discharge  of  the  defendant  out  of  j-^^^j^^^^^^^^^^ 
custody,  he  ti.ivihg  lain  in  prison  upwards  of  twelve  court"  in  the 
moD^^,  for  a  dent  not  exceeding  20/. 


123. 5.1.,  mean 
that  the  court 
!J  u^.  1       A  ^      .  ..    „  is  to  be  satis- 


that  the  court 


ri'  ''        ^'1'  -V  '    r*M  i  iS    t         '  te      t\    « 10  DC  SailS- 

,RQwe  spowed  cause.    Tiie  words  ot  the  statute  '^  all  ged  that  the 
posoui?  in  execuiipn  upon  any  judgment  for  any  debt  P^sojier  has 

,, •  ^ J .  . '     - ,.  •  f .  •  r f  I ■  A^  -.1  lain  m  prison 

nof  exceeding  the  sum  of  20A,  exclusive  of  costs,  ahd  for  twelve 
who  sb^  have  Iain  in  prison  for  the  space  df  twelve  ™ebTnot^ex  * 
wcccssive  cafeftcfar  months  liext  before  the  tiirte  of  tlieir  ceeding  20/., 

^  ••  ;  «    It  !•     ;•        i»      ai    -  *     and  matter  not 

appBcation,  shall,  upon  application  for  that  purpose  m  relating  to 
term  time  made  to  some  one  of  his  majesty's  coutts  at  those  facts  can- 

not  be  urged 
Westminster,  to  the  satisfaction  of  such  court,  be  forth-  against  the  ap- 

wili  discharged  out  of  custody  by  the  rule  or  order  of  jglj^^d^^^halje. 
such  court.**    The  question  is,  whether  the  words  "to 
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the  satisfaction  of  such  court/'  do  not  mean  that  the 
court  may  look  at  facts  beyond  the  sum  for  which  the 
party  was  arrested,  and  the  time  he  has  been  in  prison. 
If  such  be  their  meaning,  it  is  proposed  to  produet 
an  affidavit  on  the  part  of  the  plaintiff,  showing  thai 
he  resorted  to  every  other  remedy  before  he  had  re^ 
course  to  an  arrest,  as  well  as  other  grounds  why  this 
prisoner  should  not  be  discharged. 


Mansel  objected  to  the  affidavit. 

Per  Curiam  (a). — The  words  *'  to  the  satisfaction  of 
such  court"  mean,  that  the  court  is  to  be  satisfied  (xi 
the  truth  of  the  facts  mentioned  in  the  previous  part  of 
the  section,  and  the  plaintiff  cannot  urge  matter  not 
relating  to  those  facts  against  the  application. 

Rule  absolute. 

(a)  Lord  Abinger  C  B.  Parke,  Aldcrton,  and  Gumey  Bs. 


In  a  cause 
tried  before 
the  sheriff  un- 
der a  writ  of 
trial,  it  is  not 
necessary,  in 
applying  for 
a  new  trial, 
to  state  the 
pleadinffs  in 
the  affidavits ; 
for  the  writ  of 
trial,  like  the 
postea  in  an 
action  which 
has  been  tried 
before  a  judge, 
is  assumed  to 
be  in  court. 


MiLLiGAN  against  Thomas. 

"r\EBT  for  goods  sold  and  delivered.  Plea,  never 
indebted.  At  the  trial  before  the  under-sheriff 
of  Berkshire,  the  defence  set  up  was  paymenti  The 
under-sheriff  told  the  jury  that  it  was  a  mere  matter  of 
credit  between  the  witnesses  for  the  plaintiff  and  for 
the  defendant,  and  that  they  ought  to  find  their  Ter- 
dict  according  as  they  believed  the  evidence  on  the 
one  side  or  the  other.  The  jury  found  for  the  de- 
fendant, and  on  a  former  day  Lumley  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  defence 
was  not  admissible,  there  being  no  plea  of  payinetit  on 
the  record. 


k 


IN  THE  Sixth  Year  op  WILLIAM  IV. 

Ckeamell  now  showed  cause.  This  rule  was  ob- 
on  reading  the  under-sheriff's  notes  and  two 
iflldafitt,  and  in  neither  are  the  pleadings  mentioned. 
Hie  eoart,  therefore,  cannot  take  notice  of  the  plea  in 
tUt  cue,  which,  for  all  that  appears,  may  have  been  a 
pka  of  payment 
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Parks  B.— It  is  not  necessary,  in  applying  for  a  new 
trill,  other  in  a  case  before  a  judge  or  the  sheriff,  to 
nt  oat  the  pleadings  in  the  affidavits.  In  the  former 
ioitance  the  postea  is  presumed  to  be  in  court ;  and| 
iD  die  latter,  the  writ  of  trial,  which  is  directed  to  the 
sheriff,  who  is,  with  respect  to  it,  the  officer  of  the 
court,  must  also  be  taken  to  be  here. 

Per  Curiam  (a). 

Rule  absolute  for  a  new  trial,  the  defendant 
having  liberty  to  amend  his  plea,  on  pay- 
ment of  costs. 

(a)  Lord  Abingtr  C.B.  Parke,  Alderton,  and  Gurney  Bs. 


Harding  agaimt  Jones. 

A  SSUMPSIT  against  the  defendant  as  the  drawer  Assumpsit 
and  indorser  of  a  bill  of  exchange.     Plea,  that  against  the 

drawer  sldq 

die  defendant  never  drew  or  indorsed  the  bill;  on  which  indorser  of  a 
Ittoe  was  joined.      At  the  trial  before  Littledale  J.,  chan''^e^'''piea 
^  the  last  Surrey  assizes,  a  witness  dt  the  name  of  denying  the 

Simpsan  was  called  to  prove  the  drawing  and  indorsing  jiIdonMsment. 

At  the  trial 
avitness  for  the  plaintiff  stated  he  had  received  letters  from  the  defendant's  place  of 
bnmiess  in  the  same  handwriting  as  that  in  which  the  bill  was  drawn  and  indorsed. 
An  offer  to  the  defendant  to  compromise,  afler  action  brought,  was  also  proved. 
For  the  defisnce  three  witnesses  swore  positively  that  the  writing  was  not  the  de- 
feodant's.  Held,  that  though  the  three  witnesses  for  the  defence  rebutted  the  infer- 
eadOiil  the  writing  upon  the  bill  was  the  defendant's,  yet  the  offer  to  compromise 
VIS  evidence  recognizing  the  handwriting  upon  the  bill,  whether  that  of  the  defend-' 
tttor  ofiome  other  person,  sufficient  to  go  to  a  jury. 
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1835.  of  the  bill.  He  had  never  seen  the  defendant  write, 
but  had  receive^  letters  from,  his  f I^f^  of  businew, 
written  in  the  same  handwriting  as  tbat  m  wliicn  llie 
bill  was  drawn  and  indorsed.  The  clerk  of  the  attorney 
for  the  defeodant/wimtbetioaUed^  whblstftbB  titet  tfbe 
defendant  had  come  tDitb^iottohiey^s  l>ffite!Bnd<afiered 
terms  of  comproiAiseJ ^  •  'Hk  •  tBa6diovtfy'WaB)&xAinBoM 
by  that  of  aootbesiivCtneasu  1>  Emritbcttdefensv,!  diiite 
witnesses  were-  prodiidi«i;)iwduL8wi>ti^  jposktydyi  thaMjbe 
handwriting  ib  wlifith'<belri)li>ifa«ldf&wi»iandinttrsM, 
was  not  that  of  Ai  defenaanOiiJ  ^^Xfasffudgfe  sUk^(d|e 
case  uponl)hi8[!e^deBbeiito  \tKb  juk'ji^J^wiiioiiUMil lApir 
verdict  for  vtbCfdaidtiffiY  bo>i>l)  Mo'^h^vrib  /t^NuH    il 

•  !  ^ii'.i)  oih:  -ihT'ui  "''t 'jldii/ii(j  bill/ 
Piatt  now  Bkoved>  foriftxie^triilj  iWiherettifS  krae 
is  whether  a  defeodafat'drel^.  andiindOTttd  B)lfaiil>(of 
exchange,  it  is  incittdieQft.ani  die  plBiiiiiff^fta>J|ilwre 
the  handwriting  ito^  b^'thi  dei^ditofs.ubf  ilhat^^^in 
authorized  agent.  wHer&i&eD^lwasim^utife  rsli^lisBt 
evidence,  except  difi  offer  to  settle  >i[iEUrA9iIB.<^lWlien 
was  the  ofier  made?§>'  After  tbe'  iactiiiii>  wasucom* 
mencedy  but  before  thiddebtaidailt  {ikftdMU  ^  niuojjr 

Parke  Bl — I  a^mitthtt  3by>iiW^/thMte  ^^ittiUnmyfrnx 
called  you<  iidbbtted  )4se  infermoe  iUitfc^tblMWflliMllf <n 
which  tbe  bill  wks  >  dtwwn^  >and  ^inAortod'^wibl  tbcflit- 
fendant^^  but  tbe  rproiX  given  ^nnh^^slftiAf>lll6)  (plain- 
tiff of  the  bffer  to^eompitomite;  wis  ebUkit<^  i^togakamg 
the  handwritkiig  'np<»'  tiie^bil)/iUrbdtber'irMdir|iUak<>f 
the  defendant^  or:  of  some  othez^^peTSbJI,^ttild'te^n>aa 
suflBcient  evidence  l»  go  tb^tbe  jury;  '     ^^<»    .v  .svi^H 

The  Other  bajfonieoncurred. '• ''"•■''^^"     >ffi   »rr 


•f'J   »     .i-i>'      O'i/.i-T 


lifMiBiJcMXtAfiW.miLSuiAil/iy.  la? 


[     I  HI 

ATERS 

>ilj   (II  li  ill. )  ff 


.'I   uu,h\\i\'fH    n\]    nil-    {j4)i\    |jj;rl    -ill       llui    »fl'  t  1636. 

TfATEBs  and  Others,  Executors  of  Willum  W^ 
defeasedr^fl^aiR^^  Tompkins. 

•l|  fiSXJBieSIJIl//  7!MifirstficblHil7AmB  UpimlapfOnMi-  Though  a  ver- 

WiifttiDdeeea6edi()daleditUB7th)Jlii^4^^'  tandipay-  part  payment 
■bfe  (raiiiobtUuiftei  dai&.'>ii/Ebe)ikoondj<counb  was  paymentof^in- 


ufa^6teiiI)*)Q0&y>fibb//lriMbilbyi(^lM  <fe£eildan*4^  Merest  thereon, 

iVciOkidsiidcoMifad^.daltod-ilbefi^Mh  Ju^il«2fi^).ead  whhinThTo^ 
(MifaletgiftHKniAs  afbto^Qal^ji)  TAe  ttfaitodhcouiit^was  ^';'''t'^-^^' 

r-7  «     'v  s.  l.,totake 


vifaot^-fe^  iXtf.uBiadfi  jby/'tbeildefeqdant.to  the  case  out 
W.  Water,  decea^d.  dated  tUfaiSt]>,^a»i&«.it«8d,  J*«i'^r« 
and  payable  two  months  after  date.    The  fourth  count  tions ;  yet  if 
•Mi B|^B-adiWe  £iri£C)i/piaBd'i(thd)fiftfai  count 'U^ion  a  ofasumofmo- 
Mieifar  iittwiainnijofi  901^ lixlthiiiHUU^  by  tfaeidefend-  °ey  »  P'^'^ed 

_-_^  as  a  fact  and 

iBk^iB^(llfa4(f«  dteaoBedli,!  vatait  dated  the,6tit  March  not  by  a' mere 
ISWpadd  ibe.>26lU,Jp9U  ISSe^Mand  jeapecbirdKr  pay-  '"^<»»'>?°>><» 

^^  ^  *^  .^  f  .^     appropriation 

ihik^^ifan  Auiiaudif  i.  //TtoilaixtbXfeounfa  iwas  tifoir  i  nioaey  to  a  particular 

UiAo.Hbm\diiieiu^iih^  oMo^  U^erin^mpe^t 

0Qait4ttC<iimt>atatell.  iJShe  seferithiicouilt'wai^'oa  an  of  principal  or 
iccount  staliNkvit^  theifibialiffiil  &»  eitedulxNls.i  •  >  Fiea£ :  j,"  YhowiTby 
first,  to  the  sixth  and  seventh  coimts,  non  assumpsit;  declarations  of 

11  1  1    1      *     1         .     r     T<  *rt  the  party  mak- 

i?Qism]V:to<ite{jwMe.'dedbbatioii^/tHe-sMtato^  ingthe  pay- 

i^ianywijwlntii  naueif^as  iakeb-ut There werb. three  n^ent,andsuch 

declarations 

iActo  piraa JjwJudkiit  iaiBofa  materiaivto  iiidticdt   >  i . .  i  /      need  not  have 
iii;i^^tli«6rkil;lp^ret&ttm€jf1B()iqtthe  la^t^mto^as-  li^eofsuch 
.Mi^f^iei  pk»ftiffe,>ta  talacri(lkfrioa3tt>Dntiof  thestdtute  payment. 
ol^nMioDsiocMcid/  ty^b(i¥tlilesaei)  of  1^  naiDes  of  Ann 
HmUifuid  rSii9m\H(a6v$,)mho  irere '  the i. daughters  of 
Waters,  one  of  tbeiipfaybtiffk  jlftd  nieots /of ». the: testa- 
tor.   The  substance  of  their  evidence  will  be  found 
in  the  arguments  of  <hm«8<»l^aod(imKthe>jiidgm(tet  of 
the  court.     It  appeared  that  the    occasion  of  their 
<3>iilil%)«|Ml^he  defendant  when  the  conversations  took 
place  with  him  respecting  the  interest  on  the  money 
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Waters 
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V. 

Tompkins. 


due  from  him  to  W.  Heaters  deceased,  was  to  receive 
the  interest  upon  a  sum  of  40/.  which  had  been  lent  to 
the  defendant  by  one  Ann  Flower,  who  by  her  wOl 
(whereof  W.  Waters  deceased^  was  one  of  the  executors), 
bequeathed  the  same  to  another  Ann  Flower ,  after^rmrds 
Ann  Waters,  an  aunt  of  the  said  Ann  Cowie  and  JEHmo 
Waters,  After  the  case  for  the  plaintiffs  was  con^ 
eluded,  the  defendant's  counsel  objected^  that  tbevB 
was  no  evidence  to  go  to  the  jury^  of  interest  haviag 
been  paid  on  any  of  the  promissory  notes  dedaved 
upon,  but  the  learned  judge  overruled  the  objectioBy 
and  the  case  was  subsequenUy  left  to  the  jurjy  wb*. 
found  for  the  plaintiffs  upon  so  much  of  the  plea  of  tli* 
statute  of  limitations  as  related  to  the  first  three  oousta 
in  the  declaration,  damages  2S0L  Bomipas  Seijt.  hai^ 
ing  obtained  a  rule  nisi  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  hadi 


Erie  and  Crowder  now  showed  cause*  The  evideuoa 
given  at  the  trial  established  that  a  payment  of  inteiesi 
upon  the  promissory  notes  in  question,  had  been  made  so 
as  to  take  them  out  of  the  statute  of  limitations.  It  ap* 
pears  that  on  a  given  day  there  was  an  itj^JpUcation  to  tbi 
defendant  for  interest,  when  he  apologised  fbr  his  wifei 
who  generally  acted  for  him,  not  having  called  om  tbi 
testator  to  pay  the  interest  upon  the  900k  A  pty^ 
ment  by  the  wife  to  the  deceased  was  afterwards 
shown,  and  that  was  evidence  to  go  to  the  jury  thiil 
the  payment  was  on  account  of  the  interest  of  the  flOOL 
The  inference^  arising  from  that  payment,  is  fbrthof 
strengthened  by  the  defendant*^  wife  having  subM- 
quently  made  payments  to  the  testator,  and  by  the  fwl 
that  on  one  occasion  he  complained  that  the  interest 
was  not  kept  down ;  which  conversation  could  only  hMt 
relation  to  the  ftOOU    It  is  not  suggested  that  any  oditr 
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d^bt  edsled  betweM  the  parlied,  to  which  these  pay- 
nents  Cin  be  referred;  And  coupling  the  call  of  Elita 
Waien  with  the  subsequent  payments  by  the  defendant's 
life,  there  was  clearly  evidence  from  which  it  might 
be  kifared,  thAt  the  payments  were  in  respect  of  the 
WOL   Eliza  WcOen  spdte  to  having  received  interest 
oil  levend  occasions  upon  the  sum  of  40/.)  which  was 
aqwltaiity  a*  showing  that  the  conversation  she  de- 
posed to^  atid  Ihe  subsequent  payments  to  the  testator^ 
iBflt  have  related  to  the  SOO/.  [QumtyB.  It  Occurred 
Ift  Ds  at  one  period  of  the  trial  that  the  40/.  was  made 
If  of  die  two  notes  fbr  tfO/.,  and  that  it  was  a  distinct 
Mt  from  the  flOO/.]    The  40/.  on  which  EHta  Waters 
tad  Asm  CknriiB  received  the  interest^  was  independent 
of  the  9A0h  sued  for  in  this  actioni  and  consisted  of 
Ae  40/.  bequeathed  by  the  will  otAim  Flower;  and  the 
iettned  judge,  in  summing  up,  told  the  jury  to  dismiss 
from  their  minds  the  idea  that  it  formed  part  of  the 
WA.    The  tetention  of  the  9  Geo.  4.  c.  14.  s.  1.  was 
(0  prevent  parties  from  being  charged  by  evidence  of 
vctind  dedarations,  which  may  easily  be  fabricated ; 
but  it  is  a  very  different  case  where  there  are  words  ac- 
bioidedging  that  interest  is  due,  followed  by  a  payment, 
vhich  may  be  connected  with  them.    Words  accom- 
pmied  by  an  act,  are  not  so  liable  to  be  misconceived, 
oeitfaer  are  they  likely  to  give  rise  to  perjury.    [Parke 
B.  Words,  accompanied  by  an  act,  may  lead  to  some 
peijary,  but  certainly  not  to  so  much  as  words  alone.] 
Here  there  were  convenations  both  before  and  after 
the  payment  of  interest,  which  coupled  such  payment 
widi  the  debt  of  900/.    It  is  not  necessary,  however, 
io  contend  that  there  was  a  payment  of  interest  in  this 
caie  sufficient  to  take  it  out  of  the  statute  of  limitations; 
tte  questioii  is^  whether  there  was  not  evidence  from 
vhieh  tach  {Mtyment  might  be  inferred,  and  of  that 
Aere  can  be  no  doubt* 
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the  9  (Smm.4vio.1^  iBiBpoken:4>flj3)i  H^Mt^Siil^  Afiff 
it  were  a  teebmifalctiik  ifiL^Avi»j(iti^<'4mH*^iPlMilB^ 
rid,  but  hiiB>a'npst>b«nefiQtaLMt,  Rpd,t(Hfb«iflot,^(t)» 
broken  in  upDii«^  pattitfutettlj^' b^l  BwrfuMnai^faftptgy 
evidenoe.aft  wm  (nKfi  i*'  tbisnotMbj,  ,^lHt »^QOti.DnH 
have  been  w>  part  of  tbis  pAMeat  dwtswi^  < Jibf  fpffr 
nissdry  notei  were  nercr  Anentionedlun.  tibAiflQMWnfr 
tionsBwom  bo  by  the  I  vHtiu^acB,  e«d. 'Df  h^VfU^fSVi 
pears  to  hdlve  bdetiiiiMktf^>«po>  |bfftQt>  ^slf  .iffiiM^ 
anfBciflDt  to  .say  iflot  lihtee.jk  ».ip;x^bUilr  .ttMtVtlff 
20(M,  oonnted.iDf..ltie,&st;f;eirep^flKtf§«Aet  wlrfft,^ 
dfxa«TatioiV!itTi«H«li^h«l.tiNtHiA>.tli«fr4l«h  9ftf>]l^«Gl^ 
[PorAa  8(.iC:aq<>pu«el[  Ai**?tPWei#»*iftH^#t^ 
wUb»  th«l  lii*i,dtaBlc,j»#teft,pWtflajf»i«!«-ftfffi^e5f# 
upon:  iw,Bumjrfva(^ik.SBd,.rt*tt#vchi8QP4fMiibffin^(^ 
the  first  three  notes  in  the  decU^otic^ !/  .^I^anff^gf 
of  the  two  nottk  for  40J.  cannot  be  added  to  any  of 
those  notes  so  as  to  make  300/.]  ^howing^  a  de^^  to 
exist  is  not  evidence  that  a  payment  has  been  made  on 
account  of  ^at. debt;  neither  is  it  enough  to  assume 
that  there  i^  no  ,oibcr  debt  between  the  parties,  and 
therefore  the  payment  muat  have  been  in  respect  of 
such  debt;  RoJm^x.  GTeen{<^).  A  mere  pajment  of 
money  is  ntftnihg,  you  must  show  that  it  was  inad^  on 
account  of  the  demand  for  which  you  sue ;  Tippets  v. 
Seane  (h).  But  this  can  only  be  proVeil  by  what  tbdfc 
place  at  the  tiine ;  a  transaction  coupled  with  Verbal 
declaration^  must  be  perfect  in  itself,  and  yon  cannot 
connect  it  either  ^ith  prior  or  subsequent  conversations. 
[Parhe  B.  Tou'  mean  to  say  that  parol  declarations 
must  accompwy  mc  act,  and  declaratioiis  tiiade  a^  atiy 
other  time  lire  not  admissible.]  The  object' of  tli^' 9 
Geo.  4i.  c.  14.  would  be  completely  defeated  if  pai'ttes 
were  at  liberty  to  give  evidence  of  declarations  made 
(a)  ISUik.  N.F.  48S.  '(()  4Tr.R.nt. 


tt  at^'iSttialek  of  >tlM»t'iW  ■■  to  comieet  «  pajptBeDt 
Mh  itfMtlMtoUw<d«bt)  >flwith«  lidt  nUiuled  tfase  > 
kiM*  dHwnHiilgilHitei  Jwdld  be  dEtpuBed  with  only 
HM^-'Oiifi^ptljfviiaa  ^irtti- i'parflk^  fuyoaant  whhn  it 
WD  naifttf'n'It'bin  iMta'aMidMlitqMinlbis  «et,^ut  A 
WflwIOUtt wWudglMMit- oP  Ibe  ipajwart  <rf  put  of  a 
affltWtot  ■UBdwUW'trtHf  tfala  taMioqbaf  Aeatatute 
rfPttMlti«M;nifMfi»i>«oilJVNVilan(ii>r«nii  to  let  in 
eiUM!»'«  <f*o^'*o'!idavrttebtiia '{talent. 'Kktes, 

ld>JSMlfte  4lj'0M(a^qbl  MtaiMd  Iridl  nMcfaieroos  iton- 
l^^dtta^lift  t»A]lH#ih$^'1liMMi»,  -tbatl  thb  «rideiic»  ad- 

ittl'^miiiriiB'flaitfli9''fcK-*i  does^uDine^Uidi  that 

lle>4rb«e«ii'W»fe^«P|uitA»t,MM^  if  tbey  were, 
W«pWBAd@kl^>4««Mkti>«aab<Vb74ient^  with  the 

'  me  ni    ))')[)[>,:  oH    ronni:-.     'I'll    i..i   Cur,!  odci  M(I(. 

KuiKB  B.  now  delivered  the  judgment  of  the  Court. 
In  this  case,  which  was  tried  before  my  brother 
Gurnev,  and  was  argued  before  oiy  brothers  Botland, 
Al^iov,  Gurnei^^  and  myself,  a  few  days  ago,  on 
showing  cause  against  a  rule  for  a  new  tnal,  the 
question  was,  whether  there  was  sulTicieDt  evid'ence  to 
ga^.to  the  Jury,  to  take  tlie  case  out'of  toe  statute  of 
jiutatioDs.  Tiie  action  was  brought  to  recover  the 
lamnt.of  tivci  promi^^sory  notes  from  the  defendant  to 
the  testator,!  due  more  tlian  six  years  before  the  com- 
neocement  of  the  suit;  one  for  I()Oi.,  two  (or  50/.,  and 
tv^.  for  '20/.  each.  The  evidence  of  a  pionjise  within 
ax  ^ears  was,  that  tlie  defendant,  on  an  application  to 
luDi.  s^id  that  his  v^ife  would  liavc  called  on  the  tes- 
tator, flpd  paid  him  money  on  account  of  the  interest 
cp  300/. ;  but  slic  had  not  called  in  consequence  of  the 
Hloess  of  his  child ;  that  in  about  a  fortnight  afterwards 
[■)  3  ri  &  7.  Ms.  (fr)  6  BiDg.  349. 
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the  wife  called  and  paid  IBs.  without  aaying  oa  what 
account  $  on  another  occasion  the  defendant  aent  word 
to  the  teatator,  that  hifi  wife  wag  in  Wakf,  or  abe  would 
faav»  called  with  the  interest  i  and  that  the  wife  ou 
other  occasions  made  payments  to  the  te8tat(>r>  who 
said  at  the  time  he  should  be  glad  if  the  interest  Wit 
more  regularly  paid.  This  evidence  was  left  to  |bi 
jury^  and  the  plaintiffs  recovered  a  verdict 

We  are  of  opinion  that  the  evidence  waf  anfficl#nt 
to  warrant  the  verdict.    The  objeotioqt  to  it  were  two; 

First.  That  the  payments  mi^de  to  the  testati^i  weiv 
not  sufficiently  proved  to  be  payments  of  interest* 

Secondly,  That  there  was  no  proof  that  they  weft 
payments  of  interesti  on  $he  not^  for  wbiob  the  ictioo 
was  brought  or  any  of  tbem, 

The  first  of  these  points  depends  upon  die  copstruo^ 
tion  of  the  9  Geo.  4.  c.  14.  s,  l.|  by  wbicbf  after  ro^- 
ferring  to  the  English  and  Irish  statutes  of  limitation, 
it  is  enacted  '^  That  in  actions  of  debt  or  upon  the 
case,  or  grounded  upon  any  simple  contracts,  no  ac- 
knowledgment or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  con- 
tract,  whereby  to  take  any  case  out  of  the  operation  €X 
the  said  enactments  or  either  of  them,  or  to  deprive 
any  party  of  the  benefit  thereof,  unless  such  acknow- 
ledgment or  promise  shall  be  made  or  contained  by  or 
in  sotpe  writing  to  be  signed  by  the  party  chargeable 
thereby ;  and  that  where  there  shall  be  two  or  mori^ 
joint  contractors,  or  executors  or  administrators  of  any 
contractor,  no  such  joint  contractor,  executor,  or  ad* 
ministrator  shall  lose  the  benefit  of  the  said  enactmenta 
or  either  of  them,  so  as  to  be  chargeable  in  reapeet 
or  by  reason  only  of  any  written  acknowledgment  or 
promise  made  and  signed  by  any  other  or  others  of 
them :  provided  always,  that  nothing  herein  contahied 
shall  alter  or  take  away  ot  lessen  the  effect  of  any 
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jMjnMt  of  wy  principal  or  interest  made  by  any 
perioD  vbat^Q^ff r*"    On  the  first  perusal  of  this  clausei 
it  vouU  Be^m  Ibat  the  proyi^o  takes  the  case  of  part*- 
pijiaeot  of  principal,  or  payment  of  interest^  out  of 
the  opemtion  of  the  stntute  altogether ;  and  therefore^ 
diat  tbes«  facM  vou]d  not  only  bare  the  sajne  effeot» 
bat  might  be  proved  exactly  in  the  same  way,  that 
they  would  have  been,  if  the  act  bad  not  passed ;  and 
coDtequently  by  the  defendant's  parol  admission,  which 
ipecies  1^  proof  of  a  yunple  fact  is  not  exposed  to  the 
mse  degree  of  danger  as  attended  the  admission  of 
icknowlsdgments  of  the  debt  itselft    But  the  Court  of 
Sicbeq|Qer  in  the  oase  of  WUUm  y.  ^ewham  (a)  decided 
that  the  yerbal  acknowledgment  of  part^^payment  of  a 
debt,  was  insufficient,  and  tbey  construed  the  act  as 
containing  a  general  provision  that  in  no  case  should 
in  acknowledgment  or  promiae  by  words  on/yi  be  suffi- 
cient to  tak^  the  case  out  of  the  statute  of  Umitations ; 
ffbeth^  such  acknowledgments  were  of  the  ej^istence 
of  tbf  debt,  or  of  the  fa^i  of  part-payment ;  and  they 
considered  the  proviso  as  halving  to  the  fact  of  part- 
payment  ifprop^ly  prov^df  that  is,  npt  by  an  acknow- 
ledgment Qnlyf  the  same  effect  which  it  had  before  the 
itatute.    And  this  construction  of  the  act  certainly 
extends  the  remedy,  and  obviates  the  mischief  to  be 
goaided  against  in  a  greater  degree  than  the  words 
taken  in  the  ordinary  sense  would  do.     But  if  part- 
payment,  or  payment  of  interest,  is  proved  in  any  legal 
iDode,  and  not  by  admission  onlyp  this  case  is  no  autho- 
rity that  such  proof  is  not  sufficient.     The  act  of 
9  Geo*  4,  as  explained  by  that  case,  does  not  prohibit 
or  qualify  the  ordinary  mode  of  legal  proof  in  any 
i^pect;  save  that  it  requires  something  more  than 
mere  admission.    The  meaning  of  part-payment  of  the 
pnndpal,  is  not  the  naked  fact  of  payment  of  a  sum 

(a)  9  Y.  &  J,  $18 )  169  4  Tyr.  E»  177, 060. 


1835. 

Waters 
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of  money,  but  of  payment  of  a  smaller  an  account  of  a 
greater  sum,  due  from  the  person  making  the  payment 
to  him  to  whom  it  is  made ;  which  part*payment  im- 
plies an  admission  of  such  greater  sum  being  then  doe^i 
and  a  promise  to  pay  it :  and  the  reason  why  tihe  eflfect 
of  such  a  payment  is  not  lessened  by  the  act,  is  that 
it  is  not  a  mere  acknowledgment  bywords;  but  it  is 
coupled  with  a  fact.  The  same  observation  appfies  to 
the  payment  of  interest.  But  if  the  payment  of  a 
sum  of  money  is.  proved  as  a  fact»  and  not  by  a  mere 
admission,  there  is  nothing  which  requires  the  appro^ 
priation  to  a  particular  account  to  be  proved  by  an  ex- 
press declaration  of  the  party  making  it,  at  the  time : 
such  appropriation  may  be  shown  by  any  medium  of 
proof,  and  many  instances  might  be  put,  of  filU  and 
cogent  proof  of  such  appropriation,  where  nothing  was 
said  at  the  time  by  the  debtor ;  as  for  example,  if  the 
day  before,  the  debtor  had  called  and  informed  the 
creditor,  that  he  would  the  day  after  send  his  cleik 
with  a  specific  sum  on  account  of  the  larger  debt,  then 
described,  for  which  the  action  was  brought,  and 
should  require  a  receipt  for  it,  and  the  clerk  did  pay 
that  specific  sum,  and  took  the  creditor's  receipt,  ex- 
pressly stating  the  account  on  which  it  was  received, 
and  delivered  it  to  his  employer ;  there  could  be  no 
doubt  that  such  evidence  would  not  only  be  admissible, 
but  if  distinctly  proved,  at  least  as  satisfactory,  as  a 
declaration  accompanying  the  act  of  payment.  In  the 
present  case,  there  is  evidence  to  the  same  effect,  though 
by  no  means  so  cogent,  as  in  the  instance  put,  but  still 
sufficient  for  the  consideration  of  the  jury.  There  is 
evidence  which  is  in  effect  this,  that  the  defendant, 
before  the  payment,  said  that  his  wife  was  his  agent, 
to  pay  interest  on  a  debt  of  200/.,  by  his  authority. 
There  is  a  statement  that  she  had  been  prevented  calk 
ing  before  by  a  temporary  cause,  which  amounts  to  a 


V. 

Tompkins. 
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representation  that  she  would  soon  c^II  and  pay  such 
ioterest:  she  did  call  soon  after  and  paid  a  sum  of 
iiKne^;  and^  ^n  otl^tr  occasions  she  paid  sums^  which     ^j^^  Ottiers 
the.testatorlnher  presence  in^effect  treated  as  interest, 
and  she  acquiesced.     Ttiist  evidence  has  been  properly 
labmltted  to  the  Jury ;  and  they  have  been  satisfied 
with  it.    If  they  had  not^  we  should  by  no  means  have 
disapproved  of  their  verdict — but  on  the  other  hand 
we  cannot  say  that  it  is  w^ong.    The  other  objection 
iii  that  tbe.payment  of  interest  if  not  sufficiently  con- 
nected with  tHe  debt  on  which  the  action  was  brought. 
We'dgree  ihat  ther/s  must  be  r^a^onable  evidence  of 
the  identity  of  the  debt,  on  which  jthe  interest  is  paid. 
fm  ihat  sued  for :,  but  we  are  clearly  of  opinion,  that 
tDere,,wa8,  sumcient.  m.  this  case.     1  here  is   the  de- 
KDOaDt's  statement  that  interest  was  ta  be  paid,  and 
ooiadebt  of  200/.  bearing  interest^  and  the  two  notes 
IOC  5Q/.  and  the  one .  for  100/..  on  which  the  action  is 
braqghty  agree  with  that  description ;  and  there  is  no 
proyt  or  suggestion,  of  any  other  transaction  between 
the  par^es^  to[  which  such  a  description  will  apply,  for 
it  IS  clearly  inapplicable  to  the  other  claim  of  40/.  on 
two  notes.     1t*he  case  by  no  means  resembles  Holme  v. 
Green  (a)^  In  which  the  only  proof  was  the  simple  pay- 
ment of  a  sum  of  money  by  cfne  of. two  debtors,  without 
m,  proof  whatever  of  its  being  paid  on   account  of 
any  debt  due  from  both  ;  ^tiU  less  of  its  havmg  been 
paid  on  account  of  a  greater  debt,  so  as  to  amount  to 
ap  acknowledgment  or  promisCj^  to  pay  that  greater 
dclt''    '  '  '"'    '      ,   " 

We  therefore  thijik  that  the  .rule  must  be  discharged. 

■•  ■    .\t  .f.      ,.i:  ':  '•,.<,  ° 

•     1  *       ■  t     'f       '  •  '       1 

Rule  discharged. 

■  ■■.■;,■.        .1       '        ■='•;■..'  " 

(a)  I  Stark.  C.  N.  P.  488. 
TOL.I.  L 
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GooDRicKE,  Baronet,  and  Another,  Assignees  of  t 
Sheriff  of  Staffordshire,  against  Turley  a 
Others. 

ApartyTvho      ARCHBOLD  had  obtained  a  rule  to  show  cai 
has  obtained  a  yfhy.  on  payment  of  costs,  all  proceedings  on  t 

rule  nisi  on  an  j'         r  j  ^  '  r  o 

affidavit  which  bail-bond  assigned  in  this  action  should  not  be  stayi 

awjcourS  oTthe  special  bail  having  been  put  in  and  justified, 
jurat  not  stat- 
ins the  names  r    r       •  \  a  j^i  i*< 

of  the  depo-         *^'  *^^v^s  now  snowed  cause,  and  took  a  preliminf 
nents,  cannot,  objection  to  the  affidavit  on  which  the  rule  had  be 

on  cause  being  ,      ,  .  ,  i   /»      •  i  i. 

shown,  sup-     granted,  and  which  was  detective,  the  names  of  t 
port  his  rule     j}^Yee  deponents  by  whom  it  was  made  not  being  stat 

davit;  but  the  in  the  jurat, 
court  will  en- 
large the  rule 

in  order  to  Archbold  produced  another  affidavit,  and  contend! 

a  fresh  affi-      ^^^  ^®  ^^^  ^  right  to  use  it,  on  the  authority  of  S< 
fi*2l^**^^^       ZoMJay  V.  Whorewood{a\  where  it  was  held,  that  frc 

affidavits  may  be  read  on  showing  cause,  where  th 
tend  to  confirm  what  was  sworn  at  the  time  the  n 
was  granted,  and  do  not  contain  new  matter. 

Jervis  objected  that  a  subsequent  rule  in  the  acti 
had  been  obtained  on  the  affidavit  now  produced  ( 
and  that  it  could  not  be  used  in  support  of  the  presc 
rule.     Salloway  v.  Whorewood  does  not  Apply* 

Parke  B, — The  officer  says  that  the  defendai 
should  have  applied  to  reswear  the  affidavit.  Thou 
the  case  cited  has  not  been  misapplied,  yet  it  is  i 
according  to  the  modern  practice,  which  is  the  cc 
venient  course.  Where  a  party  has  obtained  a  co 
of  the  affidavit  on  which  a  rule  nisi  has  been  grant! 

(a)  2  Salk.  461.  (6)  See  ^,  p.  149. 
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lod  has  framed  his  answer  upon  such  affidavit,  it  would 
ne?er  do  to  allow  the  other  side,  when  supporting  the 
rale,  to  support  their  case  by  fresh  affidavits.  ^nd  Another 

Arckboid  then  applied  for  time  to  amend  the  affi-    and  Others, 
difit. 


JervU  contended,  that  by  the  authorities  this  could 
not  be  done.  In  Phillips  v.  Hutchinson  (a),  where  a 
rak  had  been  obtained  on  an  affidavit  which  was  ir- 
Rgolarly  intituled,  and  where  a  similar  application  was 
made  to  Littledale  J.  to  allow  the  party  to  amend, 
diit  learned  judge  is  reported  to  have  said,  *'  With 
respect  to  the  question  of  amendment,  it  appears  to 
Be  that  the  title  cannot  be  amended.  How  can  you 
bave  an  affidavit,  dated  one  day  in  support  of  a  rule 
lerend  days  old,  and  which  is  supposed  to  have  been 
granted  on  that  affidavit  ?  Great  inconsistency  would 
dien  appear.  Then  it  is  said  the  rule  may  be  enlarged. 
There  also  the  same  objection  will  arise,  because  then 
it  must  be  the  original  rule  which  is  discharged  or  made 
absolute.' 


t> 


Parke  B. — I  see  no  reason  why  this  rule  should  not 
be  enlarged,  and  the  defendaAts  be  at  liberty  to  file  a 
fresh  affidavit.  There  will  be  no  inconsistency  in 
dIowiDg  that  to  be  done. 

AiDERsoN,  Boll  AND,  and  Gurney  Bs.  concurred. 

Rule  enlarged  acc(»rdingly,  on  payment 
of  costs  (i). 

(•)8Do»LP.C.90. 

(i)  Ste  Awm.  2  Chitty's  Rep.  20 ;  Ex  parte  Smith,  2  Dowl.  P.  C.  607. 
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Bate  against  Botten. 

A  defendant  T^LATT  had  obtained  a  rule  to  show  cause  why  a 
liaviog  entered  second  judgment  of  non-pros y  signed  by  the  de- 

appearance,      fendant  in  this  cause,  should  not  be  set  aside  widi 

instead  of  costs,  for  irregularity.  The  writ  of  summons  had  been 
amending  it  . 

entered  a  new  served  in  November  1834.  The  defendant  entered  an 
wHicK^he^eave  ^ppe^rance  in  due  time,  which  was  defective,  the  plain- 
notice  to  the  tiff's  surname  having  been  omitted.  On  the  30th  Jar 
demanded  a  nuary  1835,  he  entered  a  new  appearance,  and,  without 
declaration,  giving  the  plaintiff  notice  of  such  new  appearance, 
signed  judg-  demanded  a  declaration.  The  plaintiff  not  having  de- 
™°^J*  ^^'*"  clared  within   the  next  term,  the  defendant  signed 

pros  on  ac-  '  ^ 

count  of  the  judgment  of  non-pros,  which  was  set  aside  by  the  court 
S^*laring"in     ^"  ^^^  following  Trinity  term  for  irregularity.     The 

due  time.  defendant  conceiving  that  such  judgment  had  been 
The  court  set  .in  «         .  iT-./*»i«i 

aside  the  non-  set  aside  from  want  of  notice  to  the  plamtiff  of  the  ap« 

S^'th^^d*"^'  pearance  entered  in  January,  proceeded  to  give  him 
fendant  should  notice  thereof,  and  again  demanded  a  declaration. 
to  amend  his  '^^®  plaintiff  not  having  declared  in  due  time,  the  de- 
original  ap-      fendant  once  more  signed  judgment  of  non-pros^  and 

gave  notice  to  tax  his  costs. 

Sir  W.  W.  Follett  now  showed  cause,  and  contended, 
that  inasmuch  as  the  former  judgment  of  non-pros  had 
only  been  set  aside  on  account  of  the  plaintiff  not 
having  had  notice  of  the  second  appearance,  that  the 
present  judgment  was  perfectly  regular,  due  notice 
having  been  given  of  such  appearance  pursuant  to  the 
provisions  of  the  2  W.  4.  c.  89.  s.  2. 

Piatt  contra.  The  defendant  ought  to  have 
amended  the  old  appearance,  and  had  no  right  to 
enter  a  new  one,  which  was  a  nullity,  and  could  not 
be  made  good  by  the  notice. 


pearance. 


BOTTEN. 
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Parik  B. — I  apprehend  that  the  proper  course  for       1835. 
Ae  defeodant  would  have  been  to  apply  to  amend  the     ^^^^^ 
old  appearance.    The  officer  certifies  such  to  be  the  v. 

pnctice,  and  therefore  this  judgment  must  be  set 
aside. 

PetCwriam. — (Lord  Abingbr  C.  B.,  ParkEi  Alder* 
909,  and  Gurkey  Bs.) 

Rule  absolute. 


G00DRICKB5  Baronet,  and  Another,  Assignees  of  the 
Sheriff  of  Staffordshire,  against  Turley  and 
Others. 

ARCHBOLD  had  obtained  a  rule  to  show  cause  In  an  action 

why  the  defendants  should  not  be  at  liberty  to  the  defendants 
ertar  a  demand  of  oyer  upon  the  record.    The  action,  ^?^  obtained 

^^.  .'IT  j,mg  jQ  plead, 

vmch  was  upon  the  bail-bond  given  to  the  sheriff,  had  under  two  se- 

been  commenced  on  the  8d  September y  the  appearance  ^!j^J  ^q^* 
was  on  the  17th,  and  on  the  24th  October  the  decia-  the  nth  Mo- 
nition was  delivered,  with  notice  to  plead  in   eight  ^^  usual^ 
days.    On  the  3d  November  the  defendants  obtained  terms  of  plead- 
eight  days'  further  time  to  plead,  under  a  judge's  order,  and  taking 
on  the  usual  terms  of  pleading  issuably  and  taking  ^^^"^  notice 
ibort  notice  of  trial,  and  on  the  9th,  two  days'  further  the  loth  they 
time  was  granted  under  a  second  order.     On  the  10th  ^y^^^f  \\^q 
tbey  demanded  oyer  of  the  bail-bond,  and  on  the  11th  bond,  and  on 
pleaded   that  the   sheriff  did   not  assign   the  bond.  ^  ^^t  the 
IiBiie  was  joined  on  the  12th,  and  notice  of  trial  given  sheriflf  did  not 

.       assign  it : 

for  the  SOth.     On  the  13th  special  bail  was  put  in.  Held,  first, 
and  on  the  same  day  a  rule  was  obtained  to  stay  pro-  ?^^^  ^\  P  tl " 
ceedings  upon  the  bail-bond,  against  which  cause  was  side  the  bond, 

they  had  not 
vtived  their  right  to  demand  oyer  of  it ;  and  secondly,  that  such  right  was  not 
waited  by  obtaining  time  to  plead  ;  and  the  court  ordered  that  the  plaintiffs  should 
gnnt  oyer  of  the  bond,  and  that  the  defendants  should  have  as  mucri  time  after  oyer 
to  plead  to  it  as  they  had  unexpired  when  the  demand  of  oyer  was  made. 
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18S5.       afterwards  shown,  when  a  preliminary  objection  being 
Z^'^^^'^    taken  to  the  affidavit  on  which  such  rule  was  ffrantady 

GOODRICKE  1111  i  .  ^ 

and  Another    the  court  enlarged  the  rule  in  order  to  give  time  for  a 
TuRLBY      fr^sh  affidavit  to  be  filed  (a). 

and  Others. 

J.  Jervis  now  showed  caused  against  the  present 
rule.    Oyer  ought  to  be  demanded  before  the  time 
for  pleading  has  expired;  but  here  no  demand  was 
made  until  after  two  judges'  orders  had  been  obtained, 
allowing  further  time  to  plead.     The  defendants,  on 
those  applications,  should  have  asked  for  time  to  de- 
mand oyer,  and  have  made  it  a  condition  in  the  judges* 
orders;  for  by  obtaining  time  to  plead,  and  agreeing 
to  plead  issuably  and  to  take  short  notice  of  trial, 
they  are  precluded  from  demanding  it  now.     In  2^- 
ranee  v.  Brignall  (h),  there  was  a  summons  both  for  oyer 
and  time  to  plead,  which  shows  it  must  have  been  con- 
sidered that  by  obtaining  the  latter  alone,  the  former 
would  be  excluded.     [Parke  B.  There  is  no  neoessity 
to  have  a  summons  for  oyer ;  it  is  a  right  at  common 
law.]    There  are  no  cases  stating  directly  whether  a 
party  is  in  a  condition  to  demand  oyer  after  having  got 
further  time  to  plead,  although  Best^  Seijt.  in  argu- 
ment in  SparJces  v.  Simpson  (c),  says  that  the  rule  is,  be 
may  ;  but  the  authorities  collected  in  the  old  books  of 
practice  lay  it  down,  that  the  demand  must  be  before 
the  time  for  pleading  has  expired  (d).    [Parke  B.  The 
defendants  are  bound  by  the  judge's  order  to  plead  in 
a  certain  time;   but  if  they  can  afterwards  demand 
oyer,  they  may  extend  the  time.     Your  argument  is, 
that  by  obtaining  further  time  to  plead,   they  have 
waived  their  right  to  oyer,  as  after  the  grant  of  oyer 
they  have,  according  to'*  the  cases,  as  much  time  to 

(a)  See  ante,  146.  (6)  Barnes,  241.  (c)  2  Bos.  &  Pvl.  37d. 

(d)  Prac.  Reg.  278;   Barnes,  241,  268,  329 ;   Gerard  v.  £arly,2  Wilt. 
13. 
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plead  as  when  they  first  demanded  it.]    The  parties        1885. 

bmre  also,  by  pleading,  waived  their  right  to  demand    ^ 

oyer*  and  Another 

V. 
TUKLEY 

Arehbotd  contr^.     The  arguments  on  the  other  side    and  Othen. 
are  no  answer  to  this  application ;  if  they  are  entitled 
to  weight  they  will  form  ground  for  a  counter  plea  to 
the  demand  of  oyer.     The  defendants  have  not  waived 
tfieir  right  to  oyer  by  obtaining  further  time  to  plead ; 
but  even  were  that  so,  they  would  still  be  entitled  to 
hsve  a  demand  of  oyer  entered  on  the  record.     [Parke 
B.  Yon  have  only  a  right  to  have  a  demand  of  oyer 
CDteied  on  the  record,  supposing  it  to  have  been  pro- 
peily  demanded.]    Here  there  has  been  no  demand  of 
a  plea*  and  the   defendants  have  twenty-four  hours 
afterwards  to  make  a  demand  of  oyer.     [Parke  B. 
There  was  no  occasion  to  demand  a  plea,  for  you 
have  bound  yourselves  by  the  judges  to  plead  in  a 
faniled  time  (a).]     The  objection  that  the  right  to 
ojcr  is  waived  by  the  defendants  pleading,  would  have 
keen  well  founded  if  the  plea  had  been  to  the  bond, 
fiff  parties  cannot  plead  to  a  bond  without  demanding 
oyer ;  but  here  the  plea  only  goes  to  the  assignment  by 
the  sheriff^  and  the  defendants  are  still  at  liberty  to 
plead  to  the  bond  when  oyer  is  granted.    The  judge's 
order  implies  that  the  defendants  may  afterwards  de- 
numd  oyer,  because  they  cannot  plead  issuably,  which 
they  thereby  agree  to  do,  without  making  a  demand  of 
oyer;  and  the  other  side,  by  refusing  oyer,  will  not  allow 
them  to  plead  according  to  the  terms  of  the  order. 
\AUer$om  B.  You  say  that  pleading  issuably  refers  to 
the  nature  of  the  plea,  and  not  to  the  time  when  it  is 
to  be  pleaded.     Parke  B.  Suppose  you  have  obtained 
nx  days*  time  to  plead,  and  after  the  expiration  of  four 

(0  See  Roe  r.  Chrutfield,  1  T.  R.  591 ;  Wilkinmn  v.  Brown,    6  T.  R. 
511 
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1835.       days  you  demand  oyer,  when  are  you  to  plead?     Do 
^•'^^^'^^^    you  say  you  can  extend  your  time  to  plead  by  demaod- 

Sd Tnothlr  ^"g  ^y^^'  -3  '^  ^y^^  ^^  granted  when  demanded,  the 
V.  defendants  are  bound  to  plead  within  the  period  pre- 

and  Others,  scribed  by  the  judge's  order,  but  if  a  delay  takes  place 
in  granting  it,  they  have  as  many  days  to  plead  afterwards 
as  they  had  unexpired  at  the  time  they  demanded  it  (a). 
[Parke  B.  The  difficulty  in  the  case  arises  from  the 
defendants  having  obtained  a  judge's  order  for  further 
time  to  plead ;  and  the  question  is,  whether  by  taking 
it  they  are  not  precluded  from  afterwards  demanding 
oyer.]  The  judge's  order  leaves  the  case  precisely  in 
the  same  state  as  before,  except  as  to  time,  and  it  is 
the  fault  of  the  plaintiff  if  any  delay  in  granting  oyer 
occurs.  [BoUand  B.  In  Sparkes  v.  Simpson,  the 
court  seems  to  have  taken  your  view.] 

Parke  B.  (After  consulting  with  Alderson,  Bottand, 
and  Gurney  Bs.) — The  court  are  of  opinion  that  the 
defendants  have  not  waived  their  right  to  demand 
oyer  by  pleading  a  plea  which  is  beside  the  bond  ;  it 
might  have  been  otherwise  if  they  had  pleaded  to  the 
bond.  The  question  then  is,  whether  they  had  a  right 
to  a  demand  of  oyer  at  the  time  when  it  was  made, 
and  that  depends  upon  whether  they  waived  their 
right  by  going  before  a  judge  and  obtaining  time 
to  plead.  There  is  an  inconvenience  whichever  way 
the  point  is  decided.  It  is  inconvenient  to  allow  a 
party  to  claim  oyer  after  a  Umited  time  has  been 
granted  to  him  in  which  he  is  to  plead.  On  the  other 
hand,  if  a  defendant  is  bound  to  demand  oyer  before 
he  obtains  further  time  to  plead,  an  attorney,  without 
instructions  from  his  client  as  to  the  nature  of  the  de- 
fence, will  be  driven  to  demand  it,  though  it  may  tarn 
out  afterwards  that  he  has  incurred  an  unnecessary 
expense ;  and  the  latter  seems  the  greater  inconveni- 

(6)  See  WKhhtr  r.  Aunin,  8  T.  R.  556. 
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enoe.     The  oflkers  of  the  court  state,  that  unless  there       1835. 
is  some  exception  in  the  rule  granting  iurther  time  to    ^-'•^v^^-^ 
plead,  that  a  defendant  may  afterwards  demand  oyer,    ^^  Another 
and  It  is  bid  down  to  that  extent  in  the  books  of  v* 

practice,  and,  among  others,  in^  Mr.  ArchbolcTs  work,    and  Others. 
bot  the  authorities  there  cited  do  not  bear  out  the 
poaition.    In  order  that  our  practice  may  be  uniform 
with  that  of  the  other  courts,  we  have  sent  to  request 
infoniiation  from  the  officers  of  the  King's  Bench  and 
die  Common  Pleas  as  to  their  practice.    If  it  should 
agree  with  that  which  the  officers  of  this  court  says 
pfevails  here,  we  will  adhere  to  it ;  but  if  not  we  will 
take  time  to  consider  of  our  determination. 

Parke   B.    afterwards   said,   the    officers    of  the 

King's  Bench  are  not  awar^  of  any  practice  upon  the 

jmnt,  and  that  of  the  Common  Pleas  accords  with  the 

pnctice  here.     We  therefore  think  that  the  defendant 

wii  in  time  when  he  demanded  oyer,  and  he  must  now 

ba?e  liberty  to  demand  it,  and  be  allowed  the  same  time 

to  plead  after  it  is  granted,  that  he  had  when  he  first 

nade  the  demand. 

Rale  absolute  accordingly,  neither  party  paying 
costs  subsequent  to  the  refusal  of  oyer,  as  it 
was  a  matter  of  doubt. 


Tabram  against  Warren. 

A  SSUMPSIT  on  an  attorney's  bill,  for  money  lent,  ^^^  action  by 
and  on  an  account  stated.     Plea,  never  indebted,  a"  attorney 

for  his  charges 
iociimd  in  selling  or  mortgaging  the  property  of  a  party  confined  in  prison  for  debt, 
after  sQch  party  has  petitioned  the  insolvent  court  for  his  discharge,  cannot  be  re- 
amed on  the  ground  ttiat  such  sale  or  mortgage  was  fraudulent  as  against  the  creditors 
of  tbe  intdfent.  The  only  ground,  it  would  seem,  on  which  such  an  action  can  bo 
defindfid  is,  that  the  insolvent  could  derive  no  benefit  from  the  plaintiff's  skill. 
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1835.  At  the  trial  before  the  under-sheriff  of  Cambridge- 
shire,  under  a  writ  of  trial,  it  appeared  that  in  tlie 
month  ot  February  1835,  the  defendant  was  a  prisooa 
for  debt  in  Cambridge  Castle,  and  was  about  to 
take  the  benefit  of  the  insolvent  act  While  so  con- 
fined he  wished  to  sell  some  land  of  which  he  was 
possessed;  and  for  that  purpose  he  employed  the 
plaintiff  to  offer  it  to  certain  parties,  who  refilled  to 
purchase  on  hearing  that  the  defendant  had  petitioned 
the  Insolvent  Court  for  his  discharge.  It  was  after- 
wards agreed  that  the  defendant  should  grant  a  mor^ 
gage  for  23/.  upon  the  property  to  a  Mr.  Lawrefsee^ 
who  was  an  attorney  of  the  Insolvent  Court,  and  audi 
mortgage  was  accordingly  prepared  by  the  plaintiff 
and  executed  by  the  defendant.  The  deed,  which 
bore  date  the  20th  February,  was  stated  to  be  made  in 
consideration  of  a  debt  of  &L  6s.  owing  firom  the  de* 
fendant  to  the  plaintiff,  and  which  was  to  be  paid  to  hin 
by  Lawrence ;  and  also  in  consideration  that  Lawrence 
should  prepare  and  file  the  necessary  papers,  and 
procure  the  defendant's  discharge  under  the  insolvent 
act,  the  expense  of  which  was  estimated  at  12^ ;  and 
further  on  consideration  of  51.  \5s.  to  be  advanced  by 
Lawrence  to  the  defendant  for  necessaries  during  his 
imprisonment,  amounting  altogether  to  the  said  sum  of 
2SL  At  the  hearing  of  the  insolvent's  petition,  the 
commissioner  required  the  mortgage  to  be  delivered 
up  and  cancelled  ;  which  was  done,  and  the  defendant 
was  declared  entitled  to  the  benefit  of  the  act.  The 
sum  claimed  by  the  plaintiff,  under  his  particulars  of 
demand,  was  \2l.  \9s.  6d.,  whereof  71.  19s.  6d.  was  for 
his  charges  as  an  attorney,  and  6/.  for  money  lent.  At 
the  trial  the  plaintiff  proved  his  retainer  and  employ- 
ment by  the  defendant  to  sell  bis  land  and  the  prepa* 
ration  of  the  mortgage  deed,  and  also  gave  s<Hne 
slight  evidence  to  support  his  claim  for  money  lent* 
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The  iiDder*«beriff  having  nonsuited  the  plaintiff^  Biggs       1 835. 

on  a  fbnner  day,  obtained  a  rule  to  show     ^-^^^^^^^ 

Tabram 
why  die  nonsuit  should  not  be  set  aside  and  a  i^. 

tw^j  im^  Warrek. 

Kdljfvam  dioved  cause  accordingly.  The  charges  in 
die  plaintiff's  bill  of  particulars  related  entirely  to  the 
attempt  of  the  defendant  to  sell  or  mortgage  his  pro- 
petty;  and  aoeh  an  attempt  on  the  part  of  a  man  who 
was  about  to  take  the  benefit  of  the  insolvent  act  was 
sa  endeavour  to  effect  a  fraud  upon  his  creditors. 
[Lofd  Atimger  C.  B.  Had  the  defendant  petitioned 
die  Insolvent  Court  previous  to  the  time  when  the 
diaiges  in  the  plaintiff's  bill  were  incurred  ?]     Yes. 
The  plaintiff  as  an  attorney  must  have  been  aware 
diat  the  transaction    was  fraudulent,  and  he  cannot 
leeorer  the  amount  of  his  bill  for  business  done  under 
ndi  circumstances. 

Bi^M  Andrews  contrii.  The  only  plea  was,  that 
the  defendant  never  was  indebted.  The  sole  question 
therefore  for  the  jury  was,  whether  he  was  so  indebted, 
and  whether  or  not  the  sale  or  mortgage,  in  respect  of 
which  the  plaintiff's  charges  were  incurred,  might  be 
ifterwards  set  aside,  was  perfectly  immaterial.  The 
nortgage  to  Lawrence  was  binding  upon  the  defendant, 
even  if  it  were  not  so  as  against  his  creditors.  There 
ii  nothing  to  prevent  a  man  who  is  in  gaol,  and  about 
to  take  the  benefit  of  the  insolvent  act,  from  selling 
Ms  estate^  whereby  he  may,  perhaps,  hope  to  pay 
Ms  debts.  Admitting  that  his  creditors  may  subse- 
qneody  avoid  the  sale,  yet  they  may  possibly  agree 
to  accept  die  purchase-money,  thinking  that  the  pro- 
feity  has  been  advantageously  sold.  If  the  party 
diould  in  the   meantime   squander    the    money,   the 

of  the  Insolvent  Court  have  it  in  their 
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1835. 

Tabram 

V, 

Warrem. 


power  to  punish  him.  [Parke  B.  The  only  groun 
on  which  the  action  can  be  defended  as  to  this  part  I 
the  case  is,  that  the  defendant  could  derive  no  bend 
from  the  plaintiff's  skill.]  With  respect  to  the  plaintiflf 
claim  for  money  lent,  it  is  quite  clear  that  the  nonsa 
was  wrong,  as  there  was  some  evidence  that  the  {daiirti 
had  lent  the  defendant  the  sum  of  6/. 


Lord  AbimgerC.B. — You  have  said  enough  to  di« 
that  the  cause  should  have  gone  to  the  jury. 

Parke,  Alderson,  and  Gurney  Bs.  concurred. 

Rule  absotuK 


NiCHOLLs  against  Bastard. 

Trover  may  be  HTROVER  for  horses,  mares,  bulls,  cows,  &c.  Plea 
a  gratuitous  ^^^t,  not  guilty;  secondly,  that  the  cattle,  goo2 

bailor  of  cattle  ^^^  chattels  mentioned  in  the  declaration  were  not  £1 

against  a 

property  of  the  plaintiff;  and,  thirdly,  that  one  So 
was  possessed  of  the  said  cattle,  goods,  and  chattc 
and  in  order  to  prevent  them  being  taken  under ' 
expected  execution,  fraudulently  sold  them  to  t 
plaintiff;  that  a  writ  of  execution  being  deHveredl 
the  defendant,  who  was  the  sheriff  of  the  county 
^*»  ^/xf^^  JOerow,  against  the  goods  of -BTorn,  he  seized  the  « 

mentioned  in 

the  declaration,  that  one  H,  bad  fraudulently  sold  them  to  the  plaintiff.  RepU 
tion,  that  H.  had  not  fraudulently  sold  them  to  tlie  plaintiff;  on  which  issue  i 
joined.  The  plaintiff  in  his  particulars  limited  his  claim  to  one  cow.  Thej 
found  that  H,  had  made  a  fraudulent  sale  of  his  effects ;  but  that  the  oow  ynM 
property  of  the  plaintiff,  and  was  not  sold  by  U, : — Held^  that  the  verdict  sho 
nave  been  entered  for  the  plaintiff. 


wrong-doer 
who  takes 
them  out  of 
the  posses- 
sion of  the 
bailee. 

Trover  for 
cattle,  goods, 
and  chattels. 
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cUUe,  goodty  and  chattels  for  the  levy  under  such 
tfzecDtkm.    Replication  to  the  third  plea,  that  Ham 
JEd  not,  in  order  to  prevent  the  said  cattle,  goods,  and 
chatldi  firom  being  taken  in  execution,  fraudulently 
mdl  diem  to  the  plaintiff;  on  which  issue  was  joined. 
The  plaintiff  in  his  bills  of  particulars  limited  his 
diiiii  to  one  cow.    At  the  trial  before  Gumey  B.  at 
Ae  last  Devonshire  assizes,  it  was  proved,  on  the  part 
«f  die  plaintifl^  that  he  was  possessed  of  a  cow,  and  had 
Vntit  to  the  defendant  to  be  kept  in  the  latter's  pas- 
ting where  it  was  taken  by  the  defendant.    For  the 
^dant  evidence  was  given  that  Ham  had  sold  a 
ptaX  deal  of  property,  in  order  to  avoid  the  execution, 
W  whereof  was  purchased  by  the  plaintiff;  and  that 
^om  had  no  cow  on  his  premises,  except  the  one  in 
Viestion,  which  was  put  into  the  catalogue  of  sale,  al- 
^'hoogh  it  was  not  sold.    The  defendant's  counsel  ob- 
J^cted  that  the  plaintiff,  supposing  the  cow  to  be  his, 
^Oiuld  not  maintain  trover  for  it,  as  it  was  not  in  his 
poisession  at  the  time  it  was  taken.   The  learned  baron 
^^f^ermled  the  objection,  and  left  the  case  to  the  jury 
upon  the  evidence,  who  returned  their  verdict  for  the 
plaintiff  on  the  bsue  of  not  guilty.     They  also  found 
Aat  the  cow  was  the  plaintiff's  property,  and  that  it 
lad  not  been  sold  by  Hom^  but  that  the  sale  made  by 
die  latter  of  his  effects  was  fraudulent.    The  learned 
btroD,  upon  thb  finding,  directed  a  verdict  to  be  en- 
tered for  the  plaintiff  upon  the  second  issue,  and  for  the 
defendant  upon  the  third,  giving  the  plaintiff  leave  to 
■ore  to  enter  a  verdict  upon  that  issue  also,  if  the 
ocNirt  should  think  him  entitled. 

FroMer  having  moved  accordingly,  Erie  for  the  de- 
fendant, on  the  same  day,  made  a  cross-motion  for 
a  new  trial,  upon  the  issue  raised  by  the  second  plea. 
He  submitted  that  the  plaintiff  could  not  maintain 
trover   for  the    cow   in   question,  for,  according    to 


1835. 

NiCHOLLS 
V. 

Bastard. 


NlCHOLLS 
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« 

1835*       the  authorities,   he  muBt  hare  the  right  of 

sion  as  well  as  the  right  of  property  at  the  time  of 
conversion;  Godson  v.  Harper  (a),  and  PainV.  Wbih 
Bastabd.  aher{b).  In  Roberts  y.  Wyait{c)  it  was  held^  thnl  i 
party  entitled  to  the  temporary  possession  of  a  chattal^ 
and  who  had  delivered  it  back  to  the  owner  for  att 
especial  purpose,  might,  after  such  purpose  was  aatii- 
fied,  maintain  trover  for  it  against  the  owner.  HeiO 
the  plaintiff  had  parted  with  the  possession  of  the  cow 
at  the  time  it  was  taken  by  the  sheriff,  as  he  had  lent 
it  to  Horn  to  be  kept  by  the  latter,  by  whom^  or  ia 
whose  name,  the  action  should  have  been  brooght* 

Parke  B. — The  old  authorities  show  that  either  the 
bailor  or  bailee  may  maintain  the  action.  It  fa  lead 
down  in  2  RoWs  Abridgment^  569  (P.)  pL  5.,  that  if 
both  the  bailor  and  the  bailee  shall  bring  trespeaa^. 
whichever  shall  first  recover  shall  oust  the  other  of  hie 
action  {d) ;  and  in  this  respect  there  is  no  diatineties 
between  trespass  and  trover  {e).  In  two  of  the  caeee 
which  have  been  cited,  the  bailor  had  parted  with  hie. 
interest  in  the  goods  for  a  certain  time  for  hire,  whereee 
this  was  a  gratuitous  bailment  (/)•  Roberts  r.  Wjfoit 
is  also  distinguishable  on  the  same  ground. 

Per  Curiam.  Rule  refoaed. 

Erie  and  Rowe  now  showed  cause  against  die  rale 
obtained  by  Fraser.  The  issue  on  the  third  plea  wei 
found  for  the  defendant  at  the  trials  and  he  is  entitled 
to  keep  the  verdict  then  entered  for  him.  The  plea 
goes  to  the  whole  declaration,  and  justifies  the  taking 

(a)  7  T.  R.  9.  (b)  1  Ryan  &  M.  99.  (c)  S  Taunt.  868. 

(d)  See  also  Bro.  Tresp.  67 ;  Flewellin  ▼.  Rave,  1  Balstrode,  09. 
(«)  See  3  Bac.  Abr.  Tkover  (C),  805  ;  S  Saimd.  47  «• 
(/)  See  Lolen  ▼.  Crau,  %  CemjK  464. 
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ofaU  the  cattle  therein  mentioned,  and  the  allegations  1835. 
in  the  replication  follow  those  of  the  plea,  and  are  ap- 
plied to  the  same  subject-matter.  The  plaintiff  by  his 
replication  admits  that  cattle  were  sold,  but  denies  the  Bastard. 
sale  WIS  firandulent.  The  jury  have  found  it  was,  and 
eonseqaently  the  issue  raised  upon  the  plea  has  been 
decided  for  the  defendant. 

Fnuer  coatri  was  not  called  upon. 

Parks  B. — ^The  effect  of  the  bill  of  particulars  being 
to  strike  out  of  the  declaration  erery  article  except  the 
oow,  it  was  incumbent  upon  the  defendant,  under  the 
iMie  raised  by  the  third  plea,  to  prove  that  such  cow 
m  die  property  of  Horn,  and  that  he  fraudulently  sold 
it  to  the  plaintiff.  This  he  failed  to  do,  and  therefore 
die  ferdict  upon  that  issue  must  be  entered  for  the 
;liiiitiSl  The  defendant  is  entitled  to  have  a  verdict 
otered  for  him,  as  to  all  the  articles  comprised  in  the 
dedaratioD,  except  the  cow,  but  it  would  be  of  little 
benefit  to  him. 

Aldebsov  B. —  It  is  assumed,  that  an  admission 
oide  for  the  purposes  of  pleading  is  an  admission  of 
tbe  troth  of  the  facts  stated.  The  replication  in  the 
present  case  does  nothing  more  than  avoid  a  contest 
with  respect  to  the  sale  by  Horn  of  his  goods,  and  the 
real  issue  raised  was,  whether  he  fraudulently  sold  this 
cov;  and  how  could  he  do  so  when  he  never  sold  it  at 
all! 

GuRKEY  B.  concurred. 

Rule  absolute. 
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Agar  against  Blethyn  and  Another. 
A  married  wo-  rppjIS  was  a  feigned  issue  to  try  whether  the 

man,   living        j^  o  ^ 

apart  from  her         was  entitled  to  two  sums  of  400/.  and  100/.  m 

adulte^,  ac-  ^'^^^^  °^  *®™'    ^^^  following  were  the  facts  of  tS 

quired  mo-  case : — At  the  last  Bristol  spring  assizes,  a  wonuig 

she  deposited  ^^^  known  by  the  name  of  Mary  Burdock^  was  ccn 

with  bankers,  victed  of  the  murder,  by  poison,  of  a  Mrs.  Clara 

She  then  mar-   o,,  ,  i^io/^i^- 

ried  again,  her  ^fnithy  and  was  executed.     On  the  oOth  January 

b^n  *'?tiir'^  *®  ^^^  P**^  '"^°  Stuckey's  bank  at  Bristol,  a  sum 

alive,  and  on  400/.  in  her  maiden  name  of  Mary  WiUiaTns,  and  in  ^ 

wtUed'^lh^''^^  foUowing  May  another  sum  of  100/.  in  the  name  o 

money  so  de-  Mary  Agar.    In  that  month  she  married  one  JPam 

the  benefit  of  Burdock^  and,  in  contemplation  of  such  marriage,  g 

herself  and  settlement,  dated  the  17th  May,  was  made  between 

second  hus- 

band  and  two  Paul  Burdock  of  the  first  part,  herself,  described  al 
*h^W^*"^^^  Afary  Agar,  widow,  of  the  second  part,  and  the  de- 
Shortly  after-  fendants  of  the  third  part,  whereby  she  assigned,  to* 
convicted^  of ^  gether  with  her  stock  in  trade,  the  two  sums  paid  iatc 
murder,  and     Stuckey's  bank,  to  the  defendants,  upon  certain  trtiati 

executed 

Previous  to  ^^^  herself  and  Burdock,  and  for  her  two  illegitimmli 
her  trial,  she    children.      On  the  20th  she  requested  the  bankini 

and  her  trus-  ^  ' 

tees  applied     company  to  transfer  the  money  into  the  names  of  tb) 

to  the  bankers 

for  the  fund,  in  order  to  employ  it  in  her  defence,  which  the  trustees  condncted  i 
an  extravagant  manner,  but  the  bankers  refused  to  pay  it  over.  After  her  execution,  tin 
trustees  and  the  first  husband  severally  brought  actions  against  the  bankers  to  reooft 
the  money,  which  were  stayed  under  an  interpleader  rule,  and  an  issue  was  diredei 
to  try  the  question  between  the  first  husband  and  the  trustees,  under  wl)ich  a  verdie 
was  found  for  the  first  husband  : — Held,  on  an  application  for  a  new  trial,  tliat  lu 
was  entitled  to  the  money. 

Held,  secondly,  on  showing  cause  against  a  rule  for  paying  over  the  moocnf  ti 
the  plaintiff*,  that  the  bankers  should  be  allowed  their  costs  out  of  the  fund,  wnM 
were  to  be  retained  by  them  on  paying  it  over  to  the  plaintiff. 

Thirdly,  that  the  trustees,  not  having  acted  bona  fide^  should  repay  the  costs  O 
the  bankers  to  the  plaintiff,  and  also  pay  all  the  costs  incurred  by  him  in  tin 
course  of  the  proceedings. 

Semble,  that  if  the  trustees  had  acted  h(m&  fide,  they  would  not  only  not  hairi 
been  charged  with  such  costs,  but  possibly  might  have  been  allowed  their  own  cosia 
out  of  the  fund. 
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trustees,  which  was  done.    Some  time  previous  to  the        1835. 
tMul,  the  trustees  applied  to  the  bankers,  first  by  pre-    ^^'^^^^^ 
itbg  her  cheque,  and  then  their  own,  for  the  money,  v, 

hkh  the  bankers  refused  to  pay  over,  having  received     ^^r^IuL 
firom  the  representatives  of  Mrs.  Smith,  that  they 
it  as  part  of  her  property.    After  Mary  Bur^ 
Ul%  execution,  the  trustees  made  another  application 
^die  banking  company  for  the  500/.,  which  was  also 
lEtttd.     On  the  5th  May  1835,  the  trustees  com- 
^floced  an  action  against  John  Manningfard,  one  of  the 
MEc  officers  of  the  banking  company  appointed  under 
^  7  Geo,  4.  c.  46.,  for  the  recovery  of  the  money ; 
on  the  17th  May  an  action  was  likewise  instituted 
Mmningfard  by  the  plaintiff,  who  claimed  the 
m  the  lawful  husband  of  Mary  Burdock.    Man* 
^imgfard  having  applied  to  the  court  under  the  inter- 
r  act,  1  &  2  fF.  4.  c.  58.,  an  order  was  made  by 
.  Baron  Parke  to  stay  the  proceedings  in  both  ac- 
directing  the  money  to  remain  in  the  bankers' 
lunds,  and  an  issue  to  be  tried  at  the  next  Bristol  as- 
mtM  between  the  plaintiff  and  the  defendants,  in  which 
4ie  question  was  to  be,  whether  the  plaintiff  was  entitled 
to  the  two  sums  of  400/.  and  100/.  or  either  of  them. 
The  issue  was  accordingly  tried  before  Gurney  B.  at  the 
}uX  Bristol  assizes,  when  it  was  proved  that  the  plain- 
tiff was  married  to  Mary  Burdock^  then  Mary  Williams , 
(B  the  3d  Jdoy  1819,  and  that  after  living  with  her  a  few 
BODths  he  had  left  her,  and  during  his  absence  she 
gne  birth  to  an  illegitimate  child.    It  appeared  that  he 
iftenrards  returned  and  found  her  residing  with  an* 
other  man,  and  that  again  quitting  Bristol  he  went  to 
Lotdon,  where  he  remained  for  upwards  of  twelve 
jesrs,  foUowing  hb  business  of  a  hat-maker.     During 
diat  period  she  had  lived  with  different  persons,  and 
bore  another  child ;  and  for  some  time  before  her  mar« 
riage  with  Burdock  had  kept  a  shop,  carrying  on  trade 

TOL.  I.  M 
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1835.       on  her  own  account.    After  her  apprehension  the 

tees  sold  her  stock  in  trade  included  in  the  settlemeci 
and  received  the  money,  and  employed  an  attomw 
Blethtn      named  Peters  to  defend  her  on  her  trial,  whose  b^ 
amounted  to  upwards  of  400/.    The  learned  judge,    ] 


AOAR 
V, 


summing  up,  told  the  jury,  that  if  they  were  si 
with  the  proof  of  the  plaintiff's  identity,  and  of  hi 
marriage  with  the  woman*  he  was  clearly  entitled  to  tit* 
two  siuns  claimed.  The  jury  having  found  a  verdic 
for  the  plaintiff, 

Merewether  Serjt.  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  He  contended,  that  thougb 
the  general  rule  of  law  was,  that  a  husband  was  eor 
titled  to  the  personalty  of  his  wife,  yet  the  presen 
case  formed  an  exception.  The  law,  on  giving  th< 
wife's  personal  property  to  the  husband,  casts  on  bin 
the  burthen  of  maintaining  her,  and  makes  him  liabl 
for  her  debts.  When,  however,  a  woman  conunit 
adultery,  the  husband  is  no  longer  bound  to  suppc» 
her ;  and  where  the  obUgation  to  provide  for  her  fu 
ture  maintenance  is  put  an  end  to,  the  right  to  an; 
property  she  may  subsequently  acquire  ought  also  U 
determine.  Here  the  wife  was  li^ng  apart  from  hei 
husband  with  other  men,  and  the  plaintiff  ceased  to  In 
liable  for  the  debts  she  might  contract,  consequently 
she  herself  became  liable  to  them,  otherwise  she  cOuk 
not  procure  the  necessaries  of  life  ;  and  such  liabili^ 
on  her  part  carried  with  it  the  privilege  of  acquirini 
and  holding  property  to  enable  her  to  discharge  he 
engagements.  [Alderson  B.  Is  there  any  case  to  shoi 
that  an  action  may  be  maintained  against  a  marriec 
woman  under  circumstances  like  the  present?]  Ii 
Cot  v.  Kitchen  (a)  the  court  expressed  an  opinion  ti 
that  effect.    It  was  there  said  by  Buller  J.  that  tb 

(a)  1  Bos.  &  Pttl.  338. 
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life  ''can  obtain  no  credit  unless  she  be  liable  for  her       1835. 

dtbt'^    [Aldenon  B.    It  would  be  a  strange  thing  if 

crime  should  produce  privilege.    I  do  not  see  any  hard- 

•hip  in  an  adulteress  not  being  able  to  procure  credit.]     ^^X™  nlLr 

Hoe  the  wife  had  liyed  for  years  as  a  feme  sole,  had 

onied  on  trade  upon  her  own  accounti  and  she  had  a 

rig^it  to  dispose  of  the  property  so  accumulated^  and 

to  make  it  oyer  to  the  trustees.    It  will  be  an  extra- 

vdinary  thing  if  the  husband,  who  has  taken  no  part 

in  loqairing  the  money,  can,  after  the  wife  has  assigned 

it,  come  forward  and  daim  it  as  his. 

Lord  Abinobr  C.  B. — There  is  no  foundation  for 
tke  airamption,  that  a  married  wonuui  living  in  open 
•dtdtery  poiaesses  the  same  powers  of  disposition  of 
property,  as  a  marriedVoman  having  a  separate  estate. 

The  other  Barona  concurred. 

Rule  for  a  new  trial  refused. 

The  phuntiff  having  obtained  a  rule  nisi  for  the  pay- 
ment of  the  money  to  him,  Merewether  then  made  a 
croig  motion  to  stay  it  in  the  bankers'  hands  till  Mr. 
Ptkn^  bin  of  costs  should  be  taxed,  and  the  bill  of 
costs  of  the  defendants,  if  any,  taxed,  and  the  amount 
thereof  respectively  paid  out  of  the  fund.  He  con- 
tended that  the  husband  was  Uable  for  the  expenses 
which  had  been  incurred  in  defending  the  wife. 

Per  Curiam. — ^If  that  be  so,  the  attorney  can  pro- 
coed  against  the  husband.  With  respect  to  the  fund, 
if  die  trustees  acting  in  the  execution  of  the  trusts 
W  qiplied  any  portion  of  it  for  the  defence  of  the 
wife  before  they  received  notice  of  the  husband's 
daio^  they  might  then  have  been  entitled  to  retaiuj  or 

m2 
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1835.       to  be  exonerated  from  any  demand  by  bim  of  tndi 
part.    But  here  all  that  could  be  bo  appropriated  was 
the  interest  of  the  wife  and  second  husband  during 
^^THY^      their  lives,  for  the  principal  money  was  settled  for  die 
benefit  of  the  woman's  children,  and  could  not  be 
taken  for  such  a  purpose. 

Rule  refused. 

The  rule  obtained  on  the  part  of  the  plaintiff  called 
upon  the  defendants  and  Manningford  to  show  came 
why  the  sums  of  400/.  and  lOOZ.  should  not  be  paid  to 
him,  and  why  the  defendants  should  not  pay  the  pldn;— 
tiff  the  costs  of  his  appearance  on  the  application  o^ 
Manningford^  and  the  costs  of  this  cause,  and  also 
costs  of  the  action  brought  by  the  plaintiff 
Manningfardf  and  of  that  application. 

Ludlow  Serjt.  on  a  subsequent  day  appeared  for  du 
banking  company,  who  were  ready  to  pay  over  thi 
money  as  the  court  should  direct,  but  who  claimed 
be  allowed  their  costs  out  of  the  fund.  He  submitte^^ 
that  they  would  have  been  entitled  to  their  costs  undei^^ 
a  bill  of  interpleader.  In  Cotter  v.  Bank  ofEnghmd{a)^ 
the  Court  of  Common  Pleas  adopted  the  practice  o: 
the  courts  of  equity,  and  granted  the  stakeholder  his 
expenses.  [Alderson  B.  In  that  case  the  Court  of 
Common  Pleas  inquired  and  ascertained  that  the  prac- 
tice of  the  courts  of  equity  was  to  allow  parties  their 
costs  out  of  the  fund.]  In  Duear  v.  Macintosh  {b)  and 
Parker  v.  Linnett  (c)  the  same  rule  was  observed. 

Merewether  Serjt.  showed  cause  for  the  defendants. 
It  was  proved  at  the  trial  that  the  plaintiff  was  absent 
from  Bristol  for  fourteen  years,  that  his  wife  went  by 
another  name,  and  that  all  parties  dealt  with  her  as  a 

(«)  3  Mo.  &  Sc.  182.  (()  Ibid.  (c)  2  Dowl.  P.  C.  668. 
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hne  sole.   There  wa^  a  good  deal  of  evidence  giyen  as       1835. 
to  the  identity  of  the  plaintiff;  previous  to  which  there 
WIS  no  certain  knowledge  upon  the  point.     [Lord 
AHagerC.  B.    This  question  was  decided  at  the  trial]      Blbthyii 
itt,  at  law ;  but  the  court  sits  here  in  equity  under  the 
interpleader  act    The  trustees  employed  an  attorney 
to  prepare  the  settlement,  and  had  the  wife  really  been 
aieme  sole  at  the  time  she  was  so  carrying  on  trade, 
titty  would  have  had  an  expectation  of  obtaining  their 
expenses.     It  is  not  reasonable  that  the  husband  should 
teke  away  money  from  them  that  never  was  his  pro- 
perty.    [Lord  AKnger  C.  B.    Do  you  say  that  we  can 
alter  the  law,  which  gives  it  to  the  husband?    Alderson 
B,    As  between  the  contending  parties  it  is  a  question 
of  law;  but  as  between  them  and  the  stakeholder  it  is 
a  question  of  equity.    But  it  appears  to  me  that  you 
do  not  distinguish  between  a  fund  in  the  hands  of  the 
tnstees,  and  one  in  those  of  other  parties.    The  trus- 
tees mnst  first  get  the  money  into  their  possession  be- 
fcre  you  can  set  up  any  equity  on  their  part.]    The 
bankers  held  the  money  by  their  direction.    They  de» 
tended  the  wife  when  under  a  charge  affecting  her  Ufe. 
She  gave  them  orders  to  do  so^  and  otherwise  she 
would  have  been  undefended.    The  husbandi  if  he 
afterwards  comes  and  takes  the  fund,  must  take  it  sub- 
ject to  the  equities  charged  upon  it  by  the  wife.  [Lord 
AKnger  C.  B.    The  utmost  you  can  claim  will  be  to 
the  extent  of  the  wife's  life  interest  under  the  second 
settlement.     Did  the  second  husband  consent  to  the 
application  of  the  money?]     He  makes  no  affidavit. 
Supposing  the  money  to  be  the  husband's,  and  that 
die  wife  Was  in  possession  of  it,  the  question  is,  whether 
the  court  will  not  presume  she  was  his  agent  for  the 
purpose  of  applying  it  for  her  defence.    She  clearly 
Woidd  have  been  so  in  paying  for  necessaries.    Again, 
suppose  she  had  been  in  the  habit  of  receiving  the 
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1835.       rents  of  the  husband's  property  for  a  number  of  years, 

without  accounting  to  him^  would  not  the  court  assume 

she  had  the  disposition  of  them  for  her  own  subsist* 

BLvraYN      ence  ?    [Parke  B.    If  the  trustees  wuld  have  shown 
smd  Another. 

that  they  applied  any  part  of  the  money  in  accordance 

with  the  trusts  of  the  deed^  without  notice  of  the  hus- 
band's claim,  and  on  the  faith  that  the  ¥rife  was  en* 
titled  to  it,  they  would  have  been  protected.  Aldenan 
B.  That  question  was  settled  upon  the  motion  for  a 
new  trial.  The  question  now  is,  who  has  been  in 
fault;  and  it  seems  to  me  that  you  should  not  have 
disputed  the  husband's  right,  but  have  only  claimed 
a  lien.] 

Erie  in  support  of  the  rule.  In  Cotter  v.  Saah  of 
England  the  stakeholder  had  a  lien.  If  the  plaintiff 
had  applied  for  the  fund,  and  the  bankers  had  re- 
fused to  pay  it  because  some  man  of  straw  had  made 
an  unfounded  claim  to  it,  they  would  not  have  been 
justified  in  refusing,  and  then  coming  to  the  court 
for  protection  under  the  interpleader  act.  Here  the 
bankers  are  not  entitled  to  their  costs  out  of  the  fund^ 
inasmuch  as  they  listened  to  a  claim  made  by  partiea 
who,  in  urging  it,  were  guilty  of  a  breach  of  truat» 
The  authority  given  to  the  court  as  to  costs,  by  the  ao^ 
ought  to  be  well  considered.  [Alderson  B.  Was  not  the 
power  given  to  us  by  the  act,  that  we  might  exercise  ow 
discretion ;  and  can  we  do  better  than  adopt  the  prao» 
tice  of  the  courts  of  equity  as  to  costs  ?  In  Aldridge 
V.  Meener  (a),  a  defendant  who  had  made  a  bill  of  in* 
terpleader  necessary,  was  ordered  to  pay  all  the  costa^ 
and  the  plaintiff  was  declared  to  have  a  lien  for  bia 
costs  upon  the  fund.]  The  costs  ought  to  be  agraist 
the  party,  and  not  charged  upon  the  fund.  Supposuofg; 
a  horse  to  be  the  thing  in  dispute,  and  the  par^  in 

(o)  6  Ves.  418. 


IN  THE  Sixth  Yeae  of  WILLIAM  IV.  167 

^bose  possession  it  is  comes  to  the  court  under  the  act|        1835. 
the  court  cannot  order  the  horse  to  be  taken  from  the     ^-^^^^ 

Agaa 

ri^tiul  owner,  and  sold  for  the  costs  of  the  party  in  pos-  v. 

ittsion.  [Aldertan  B.  Why  should  he  not  have  a  lien  J^^^^^ 
on  the  borse  for  his  costs  ?]  Here  one  of  the  de- 
fendants sent  a  constable  from  Bristol,  who  traced  out 
die  husband  in  a  few  hours  after  he  reached  London. 
[Loidil&tJijf^r  C.  B.  Suppose  that  the  trustees  were 
rf  opinion  that  the  marriage  could  be  proved  ^  but 
coooaved  that  the  second  husband  might  have  said  to 
them,  why  do  you  give  up  the  fund  voluntarily  ?  There 
was  DO  doubt  as  to  the  second  marriage.  Suppose  that 
they  bad  parted  with  the  money^  and  the  proof  of  the 
fast  marriage  had  been  lost^  and  a  bill  had  been  filed 
(0  enforce  the  trusts  of  the  settlement  ?]  The  trustees 
iold  the  woman's  stock  in  trade  and  other  effects  for 
289/.;  they  got  her  to  sign  a  cheque  for  the  600/.^  and 
afterwards  presented  their  own  cheque  to  the  bankers^ 
and  they  therefore  did  not  defend  her  on  behalf  of 
the  second  husband.  [Parke  B.  Then  you  suggest 
tbey  were  not  acting  bona  fide  ?  Gtamey  B.  The  im- 
pessioii  of  my  mind  at  the  trial  was,  that  the  trustees 
entered  into  the  trusts  contained  in  the  settlement  bond 
fide.  Afterwards  I  thought  they  acted  mala  fide. 
The;  got  a  considerable  sum  of  money  into  their  hands, 
and  it  appeared  to  me  that  they  wished  to  lay  hold  of  a 
hurge  fond  for  the  payment  of  the  attorney's  bill.  They 
nigbt  easily  have  ascertained  that  the  first  husband 
VIS  alive.] 

Lord  Abinosr  C.  B. — Looking  at  the  circumstances 
QBder  which  die  money  was  deposited  with  the  bankers, 
it  is  by  no  means  clear  diat  the  plaintiff  would  have 
been  successful,  if  he  had  proceeded  in  this  action 
against  them,  and  if  so,  they  are  entitled  to  their 
costs;  and  whether  these  are  to  be  paid  out  of  the 
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1885.  ^^  ^^  ^y  ^^^  defendant  is  to  them  a  matter  of  no 
consequence.  With  respect  to  the  trustees,  if  it  had 
appeared  that  they  had  defended  the  woman  hcnAfide^ 
Blethyn  the  expenses  of  so  doing  ought  not  in  fairness  to  fall 
on  them ;  but  inasmuch  as  it  is  the  impression  of  the 
judge  who  tried  the  cause,  and  as  the  £Eicts  before  ub 
seem  to  disclose,  that  what  they  did  was  not  so  much 
to  defend  her,  as  to  get  possession  of  the  money  to  pi^ 
what  may  be  considered  as  their  own  charges  (a),  they 
ought  to  pay  the  costs  of  the  issue  and  of  the  whde 
of  these  proceedings. 

Parke  B. — I  am  of  the  same  opinion.  If  the  trus- 
tees had  acted  bond  fide  in  the  discharge  of  the  trusts 
of  the  settlement,  we  might  then  not  only  not  have 
charged  them  with  costs,  but  might  possibly  have  al- 
lowed them  their  costs  out  of  the  fund. 

Alderson  and  Gurnby  Bs.  concurred. 

Rule  absolute  for  Manningford  to  pay  over  to  the 
plaintiff  the  two  sums  of  400/.  and  100/.,  re- 
taining thereout  his  costs  to  be  taxed  in  and 
about  defending  the  two  actions  brought  against 
him  by  the  plaintiff  and  the  defendants,  and  of 
this  appUcation  and  appearance  thereon,  and  of 
the  rule,  and  for  the  defendants  to  pay  to  the 
plaintiff  the  amount  of  such  costs  so  retained 
by  Manningford;  also  the  plaintiff's  costs  of 
his  appearance  on  the  application  of  Manning^ 
fordy  and  the  costs  of  this  cause,  and  the  cofita 
of  the  action  brought  by  the  plaintiff  against 
Manningford,  and  of  this  application. 

(a)  One  of  the  trastees  was  the  partner  of  Mr.  Petm,  the  attorney. 
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1835. 

Stamford  against  Mac  Ann. 

T^HE  time  for  putting  in  bail  in  this  cause  expired  An  exoneretur 

CD  the  first  day  of  the  term.    On  4th  November  tered  on  the 
ipedal  bail  was  put  in  to  avoid  an  assignment  of  the  ^l-p>ece,  un- 
U-bondy  and  notice  of  bail  was  given.  On  the  same  day  4.  c.  ri.  s.  4., 
die  amount  of  the  debt  sworn  to  was  paid  into  court,  ^^^^f  ^^ 

'^  putting  iQ 

with  80/1  towards  costs  in  lieu  of  bail;  and  a  common  special  bail, 
qipearance  was  entered  on  the  5th.    No  notice  of  ex-  ^t^^^^  ^nd*" 
eepdon  having  been  given,  the  defendant  gave  the  before  the  time 
fliintifTs  attorney  notice  that  the  court  would  be  bail  had     ^ 
Bwred  on  the  7th  to  enter  an  exoneretur  on  the  bail-  «lap««d,  the 

defenaant 

piece  filed  in  the  cause,  the  defendant  having  paid  into  paid  into 
court  the  amount  of  the  debt  sworn  to,  and  201.  towards  ^^"^  ^®  .^. 

*  ^        amount  of  the 

costs  in  lieu  of  bail,  to  abide  the  event  of  the  action,  debt  sworn  to, 

or  the  further  order  of  the  court ;  and  the  defendant  secarity  for  ^ 
hmg  also  entered  a  common  appearance,  pursuant  to  ^^^  costs,  un- 
Stat  7  &  8  Geo.  4.  c.  71.     On  the  9th,  Addison  for  the  that  act;  for 
biili  moved  before  a  sinele  baron  to  enter  an  exo-  he  hadanght 

®  .  under  that 

neretor  on  the  bail-piece  (a) ;  which  being  opposed  by  section  to 
£rfe,  as  the  plaintiff's  costs  of  searching  after  the  de^i^^^it^n 
biil  had  not  been  paid,  was  adjourned  for  a  hearing  by  the  time  for 
tbc  M  court  (6).  ^^'blilin 

the  action,  ac- 

Addison  for  the  bail.  By  sect.  2.  of  7  &  8  Geo.  4.  course  of  the 
c  71.^  the  defendant  had  a  right  to  pay  money  into  ^^^^ 
court  before  the  bail  above  was  perfected,  though  after 
special  bail  had  been  put  in,  to  avoid  the  assignment  of 
die  bail-bond.  Costs  incurred  by  the  plaintiff  in 
searching  after  the  bail,  are  costs  in  the  cause  only, 
and  ought  not  to  be  allowed.    As  no  exception  was  in 

(«)  ridd,  9th  ed.  3S8. 

(&)  It  is  t  mle  tbtolute  on  notice  of  motion  being  given*  and  verified 
by  afidavit ;  Dut's  Practice,  td  ed.  96. 


Stamford 

V. 
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18S5.  fact  made  within  the  twenty  days  (a)  in  consequence  of 
this  motion^  and  no  notice  of  justification  was  given 
by  the  defendanti  non  constat  that  they  would  have 
Mac  Awn.  justified.  Even  had  they  attempted  to  justify  in  pur- 
suance of  a  notice  for  that  purpose,  and  been  rt- 
jected,  no  costs  would  have  been  payable  to  the 
plaintiff^  and  the  same  bail  might  still  have  rendered 
the  defendant  without  entering  into  a  fresh  recogni- 
zance ;  Reg.  Gen.  Hil  2  WiU.  4.  No.  20  (ft).  The 
costs  now  claimed  would  in  that  case  have  been  costs 
in  the  cause,  and  not  payable  by  the  defendant,  except 
fresh  bail  had  appeared  to  justify  (c).  [Gumey  B. 
The  bail  were  not  bound  to  justify,  but  the  assignment 
of  the  bail-bond  might  have  been  equally  prevented  by 
rendering  the  defendant,  as  by  putting  in  special  biul. 
Alderson  B.  By  putting  in  bail  merely,  the  task  of 
inquiring  after  them  is  imposed  on  the  plaintiff.]  The 
money  was  paid  in  within  the  time  for  perfecting  bail. 
It  is  not  necessary  to  read  the  act  as  if  ^*  perfecting 
bail"  was  omitted;  for  Straford  v.  Love  {d)  shows,  that 
if  a  defendant  deposits  the  amount  of  the  debt  with 
the  sheriff,  with  10/.  for  costs,  pursuant  to  43  Geo.  3. 
c.  46.  s.  2.,  he  is  not  bound  to  pay  in  the  additional 
10/.,  pursuant  to  7  &  8  Geo.  4.  c.  71.  s.  2.,  until  the 
last  day  allowed  for  perfecting  bail.  That  day  would 
depend  on  the  time  taken  by  the  plaintiff  to  except, 
which  he  need  not  do  for  twenty  days.  Howe  ▼. 
Softh  (^)>  and  Newman  and  another^  assignees,  v. 
Hodgson  (/),  show  that  the  money  could  not  be  taken 
out  of  court  by  the  plaintiff  before  the  time  for  per- 
fecting bail  had  expired. 

(a)  See  B^g.  Gtn.  in  Excb.  t6  &  t7  G.  H  ^  1  Tyr.  R.  Appendix,  p.?i 
Dax's  Practice,  2d  ed.  81. 
(6)  2  Tyr.  R.  342.         (c)  Smith  v.  Cooper,  a  pritoner,  1  Tjr,  R,  576. 
(d)  3  Dowl.  P.  a  593.  (e)  6  Bingh.  634, 

(/)  t  B.  &  Ad.422;  fee  8  B.  &  Cr.  496^  5  BiDg,S69. 
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EHc  oootrtL    It  if  sworn,  that  having  discovered  the       18S5. 
iusuBicmey  of  the  bail,  the  plaintiff  was  ready  to  ex-     ^^^"^^^^ 
oq)t  to  tbem.    They  could  not  have  been  changed  v. 

without  leave  of  a  judge  (a),  who  would  have  then  ^^^  ^^' 
inpcMed  tenss.  Besides,  as  bail  are  only  pot  in  and 
t8(  perfected,  the  plaintiff  is  entitled  to  be  indemnified 
farthe  costs  of  inquiries  which  he  was  bound  to  make 
\f  that  inchoate  step  of  the  defendant,  though  after- 
vuds  retracted  by  him.  The  bail  put  in  by  the  de- 
fcodsnt  are  perfect  quoad  him  during  the  twenty  days, 
nlject  to  defeat  by  the  plaintiff's  exception  within  that 
tittfi.  Now  sect.  4,  is  the  only  clause  giving  authority 
t«  enter  an  exoneretur,  and  applies  merely  where  the 
eoort  directs  thai  step,  as  well  as  after  bail  is  perfected. 
Then  the  court  will  indemnify  the  plaintiff  by  com* 
peDuig  the  defendant  to  pay  these  costs. 

Lord  AmMOBB  C.  B. — The  plwitiff  applies  for  his 
costs  of  inquiring  into  the  sufficiency  of  the  defendant's 
bul,  without  objecting  to  his  depositing  money  into 
court  in  the  meantime,  instead  of  perfecting  them.  Had 
tbelatter  step  been  adopted,  the  costs  now  sought  would 
not  have  been  received  by  the  plaintiff.  Then  as  the 
dq)osit  in  fact  made  was  more  beneficial  to  him  than 
the  perfecting  bail  would  have  been,  we  should  not 
exercise  a  sound  discretion  in  allowing  him  these  costs. 

Parks  B. — The  defendant's  argument  is,  that  as  he 
deposited  money  in  Ueu  of  bail  before  any  notice  of 
exception  was  given*  he  might  deposit  money  under 
sect  2.  without  app^ng  to  the  court  under  sect.  4.  for 
leave  to  do  sO}  as  he  must  have  done  had  bail  been  put 
in  and  perfected.    And  after  adverting  to  the  terms 

(a)  R«|.  Gtn,  Tritu  1  W,  4.  No.  5.  [1  T^r.  Appendix,  p.  tIJ    See 

vu«dY.i^«mSTji.R.i<a 
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of  section  2.,  I  am  of  opinion  that  the  defimdant  had 
a  right  to  make  that  deposit  at  any  time  before  notiee 
of  exception  given  and  the  time  for  perfecting  bafl 
elapsed.  At  all  events  it  was  open  to  him  to  apply  to 
the  court  to  enter  an  exoneretur  under  section  4.  be* 
fore  receiving  notice  of  exception.  Payment  of  these 
costs  could  never  have  been  obtained  except  it  had 
been  made  one  of  the  terms  of  permitting  a  change  of 
bail. 

Alderson  B. — I  agree  with  my  brother  Parke,  that 
section  2.  confers  a  right  on  the  defendant  to  pay  in 
money  as  a  deposit,  instead  of  putting  in  and  perfecting 
special  bail  within  the  time  allowed  for  so  doing,  ac- 
cording to  the  course  of  the  court.  This,  however,  is 
an  application  to  our  discretion.  '  Now  the  plaintiff 
would  have  no  costs  had  bail  above  been  perfected ; 
and  the  deposit  here  made  is  at  least  equivalent  to  such 
bail,  being  in  fact  more  beneficial  to  the  plaintiff. 


Gurnet  B.  concurred. 


Rule  absolute. 


Duckworth  and  Another  againii  Fooo. 


^fore  tills 
court  will 
order  execu- 
tion to  issue 
under  4  &  5 
W.  4.  c.  62. 


'T'OMLINSON  moyed,  upon  section  31  of  the  4  &  5 
W.  4.  c.  62.  the  act  for  improving  the  practice  of 
the  court  of  Common  Pleas  at  Lancaster,  for  leave  to 
issue  a  writ  of  execution  upon  a  judgment  recovered  in 
8. 31.  against    ^j^^t  court  against  a  party  who  had  removed  out  of  its 

a  defendant  on        ,  o  *      .f  .  i»  v 

final  judgment  jurisdiction.     He  produced  the  certificate  firom  the 

obtained  in 

the  court  of  Common  Pleas  at  Lancaster,  an  affidavit  must  be  produced  (entitled  in 
this  court)  that  he  has  removed  either  his  person  or  his  goods  out  of  the  jurisdiction 
of  the  court  below. 
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prodioiiotaiy  of  the  courts  as  to  the  amount  for  which       18S5. 
final  judgment  has  been  signed,  but 


V 
DUCKWOBTH 

and  Another 

Per  Cwriam. — There  must  be  an  affidavit  that  the  v. 


pirty  against  whom  the  application  is  made  has  re- 
nofed  either  his  person  or  his  goods  out  of  the  juris* 
idion  of  the  court  of  Lancaster. 

Rule  refused  (a). 

The  affidavit  required  was  afterwards  obtained,  but 
bong  entitled  in  the  Common  Pleas  at  Lancaster,  the 
court  refused  to  suffer  it  to  be  used. 

(•)  Set  Xnri?.  CroM,3  Ad.  &  £U.  81. 


FOQO. 


Andrews  against  Smith. 

A  SSUMPSrr.    The  first  count  stated,  that  whereas  A  declaration 
one  J.  Hill,  now  deceased,  heretofore,  to  wit,  on  ^  employ^ 
12th  June  1833,  was  retained  and  employed  by  one  ^  ^o  work  on 

certain  houses 

J.  L  Hesse  to  do  certain  work  on  certain  premises,  to  and  that  de-  ' 

fendant  was 
emplojed  as  surveyor  over  him,  and  to  receive  monies  to  be  paid  to  H,  for  such 
work,  and  that  in  consideration  that  the  plaintiff  would  provide  and  deliver  to  H. 
foch  materials  as  should  be  required  to  enable  him  to  do  the  work,  the  defendant 
promised  the  plaintiff  to  pay  him  for  them  out  of  such  monies  received  by  him  as 
diould  become  dne  to  H.  for  the  work,  if  H,  should  give  him  an  order  for  that  pur- 
poie.    Averment,  that  H.  ^ve  such  order  to  the  deifendant,  and  required  certain 
naterials,  which  the  plaintiff  delivered  to  him,  to  the  value  of  1000/.,  and  that  that 
som  became  due  to  H.  for  his  work;  of  all  which  premises  the  defendant  had  notice, 
aid  was  requested  by  plaintiff  to  pay  him  for  the  materials  out  of  such  monies  re- 
ceived by  him  as  were  due  to  H,  for  the  work.    Breach,  that  although  the  defendant 
had  recfired  1000/.  to  be  paid  and  then  due  to  H.,  and  though  the  said  order  liad 
xmC  been  revoked,  the  defendant  refused  to  pay  the  plaintiff.    Plea,  that  the  promise 
m  the  dedaxation  was  a  special  promise  to  answer  tor  the  debt  of  H.,  and  that  there 
was  no  memorandum  or  note  thereof  in  writing. 

Hdd,  on  demurrer,  that  the  defendant's  promise  was  original  and  not  collateral, 
fo  as  to  remiire  to  be  in  writing,  under  the  statute  of  frauds,  29  Car,  2.  c.  3.,  and  that 
the  plaintiff  was  entitled  to  recover. 
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1835.  ^^  ^^*»  ^^^  ^^®  defendant  was  then  retained  and  em* 
ployed  by  the  said  J.  Z.  HeMe  as  surveyor  over  the 
said  J.  ZTf//}  in  respect  of  the  said  work,  and,  as  such 
surveyor,  to  receive  divers  sums  of  money  to  be  pud 
by  the  defendant  to  the  said  J.  HUl,  for  and  in  respeet 
of  the  said  work;  and  thereupon  afterwards,  to  wit|  on 
&c.,  in  consideration  that  plaintiff  at  the  request  of 
defendant  would  find,  provide,  and  deliver  to  the  said 
J.  Hill  such  materials,  goods,  &c.  as  should  be  re- 
quired by  the  said  J.  Hill  to  enable  him  to  do  the  said 
work,  he  the  defendant  promised  the  plaintiff  to  pay 
him  on  request  for  the  said  materials  &c.  so  much  as 
he  should  reasonably  deserve  to  have  in  that  behalf 
out  of  such  monies  received  by  the  defendant  as  afore- 
said, as  should  become  due  to  the  said  J.  Hill  for  and 
in  respect  of  the  said  work,  if  the  said  .7.  HiU  would 
give  an  order  to  the  plaintiff  for  that  purpose.  And 
the  plaintiff  avers,  that  afterwards  &c.  the  said  J.  HiU 
did  give  an  order  to  the  defendant  to  pay  him  the 
plaintiff  for  all  such  materials  &c.  as  he  the  said  plain- 
tiff should  supply  to  the  said  /.  Hill  for  the  said  work  as 
aforesaid,  out  of  such  monies  received  by  the  defendant 
as  should  become  due  to  the  said  J.  HiU  as  aforesaid, 
whereof  the  defendant  had  notice ;  and  the  plaintiff 
avers,  that  afterwards  &c.  the  said  J.  HiU  did  give  an 
order  to  the  defendant  to  pay  him  the  plaintiff  for  all 
such  materials  &c.  as  he  the  plaintiff  should  supply  to 
the  said  J.  HiU  for  the  said  work  as  aforesaid,  out  of  such 
monies  received  by  the  defendant  as  should  become  due 
to  the  said  J.  HiU  as  aforesaid,  whereof  the  defendant 
had  notice ;  and  afterwards  &c.  the  said  J.  HUl  did 
require  certain  materials  &c.  to  enable  him  to  do  the 
said  work,  and  thereupon  he  the  plaintifl^  confiding  in 
the  promise  of  the  defendant,  did  find,  provide,  and 
deliver  to  the  said  J.  HiU^  and  at  his  request,  the 
same  materials  &c.,  and  therefore  then  reasonably  de- 


I 
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iired  to  hare  in  that  behalf  the  sum  of  10002.,  and  that       18S6. 
sum  became  due  to  the  said  J.  Hill  for  and  in  reapeot 
of  the  said  work,  of  all  which  premises  the  defendant 
had  noticei  and  was  requested  by  the  plaintiff  to  pay 
Ub  the  same  sum  out  of  such  monies  receiyed  by  the 
drfendant  as  aforesaid,  as  were  then  due  to  the  said 
/.Jiiff  in  respect  of  the  said  work.    Breach,  that  al- 
ftough  the  defendant,  before  and  at  the  time  of  such 
Botioe  and  request,  had  received  and  had  in  his  hands 
ikige  sum  of  money,  to  wit,  the  sum  of  1500/.  to  be 
pod  and  then  due  to  the  said  J.  Hill  in  respect  of  the 
ttdworky  and  although  the  said  order  had  not  been 
k  anywise  annulled  or  revoked,  yet  the  defendant  re- 
fined  to  pay  out  of  the  said  monies  so  received  &c.  the 
uid  sum  which  the  plaintiff  reasonably  deserved  to 
iiiTe  as  aforesaid,  or  any  part  thereof  (a).     Among 
WMDj  pleas,  the  second  was  as  to  the    first  count 
of  the  declaration,  that  the  said  supposed  promise 
in  that  count  mentioned  was  and  is  a  special  pro- 
mise to  answer  for  the  debt  of  another  person,  to 
wit,  of  the  said  J.  Hill,  and  that  no  agreement  in  re- 
wfed  of  or  relating  to  the  supposed  cause  of  action  in 
diat  count  mentioned,  or  any  memorandum  or  note 
thereof  was  or  is  in  writing,  or  signed  by  the  defend- 
ant, or  by  any  other  person  by  him  thereunto  lawfully 
authorized,  according  to  the  form  of  the  statute  &c. 
General  demurrer  and  joinder.  The  following  point  was 
stated  in  the  margin  for  argument : — The  second  plea 
is  ill  in  this,  that  it  asserts  the  absence  of  any  note  or 
memorandum  in  writing,  and  signed  according  to  the 
provisions  of  the  statute  of  frauds,  as  to  a  special  pro- 
mise to  answer  for  the  debt  of  another,  as  avoiding  a 

(«)  The  lecoiid  count  related  to  work  done  by  HUl  on  other  premises, 
bat  in  other  respects  resembled  the  first.  There  was  a  similar  plea  to  it, 
and  a  general  demurrer. 
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1835.       contract  whichi  as  stated  in  the  count  and  not  denied 
^'^^^'^^^    by  the  plea,  is  direct  and  not  collateral. 

Andrews 

V. 

Smith.  £fi^  jn  support  of  the  demurrer.     The  pronute 

stated  is  not  to  pay  out  of  the  defendant's  funda,  bat 
to  pay  the  plaintiff  out  of  those  of  a  third  person,  on 
receiving  his  directions  to  do  so.  Then  it  is  not  a 
promise  to  answer  for  the  **  debt  or  default"  of  anothert 
within  29  Car.  2.  c.  3.,  sometimes  called  a  collateral 
promise,  but  a  direct  promise,  binding  without  being  ^ 
written;  Hodgson  v.  Anderson  (a).  The  supplying 
goods  to  Hill  was  a  loss  sustained  by  the  plaintiff  at 
the  defendant's  request. 

Thesiger  contra.    The  question  whether  the  ocm- 

r 

tract  should  have  been  in  writing  or  not,  depends  on 
this,  whether  J.  Hill,  to  whom  the  goods  were  for* 
nished,  is  or  is  not  himself  liable  to  pay  for  them?  Foi^ 
if  he  is,  the  defendant's  promise  was  to  answer  for  hit 
debt,  and  should  have  been  in  writing;  Matsam  t« 
Wharam  (6).  This  defendant  only  pledged  HilV%  pro* 
perty,  whereas  in  Simpson  y.  Penton  (c)  the  plaintiff 
pledged  his  own  credit  to  a  tradesman,  by  asking  hini 
in  the  defendant's  presence  to  supply  the  defendant  < 
with  goods,  saying,  if  he  would,  he  the  plaintiff  wonldl  * 
be  answerable.  The  defendant's  promise  was,  there-^ 
fore,  held  original,  and  the  plaintiff  recovered  against 
him  the  sum  he  had  paid  to  the  tradesman.  HiB'i 
merely  giving  an  order  on  the  defendant  to  pay  th# 
plaintiff  would  not  discharge  Hill's  own  liabilit|r»  or 
afford  him  a  defence  if  sued;  Cuxonw,  Chadley{i^i 
[Lord  Abinger  C.  B.  It  is  not  here  stated  that  Hitt 
was  ever  indebted,  or  that  there  was  any  contract  at 

(a)  3  B.  &  Cr.  842.  (6)  2  T.  R.  80. 

(c)  4TyT. Rep.  318.  (d)  3  B.  &  Cr.  591. 
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lU  with  him ;  whereas^  in  the  case  cited^  James  Chadley        1835. 
was  originally  liable.     It  is  the  common  case  o(  A.  un- 
dertaking to  pay  for  goods  supplied  to  J9.;  viz.  an 
original  promise.    It  closely  resembles  Simpson  v.  Pen- 
tos,  except  that  here  the  defendant  only  promises  to 
fsj  out  of  such  monies  as  he  shall  receive  for  HillJ] 
lUrky  T.  Boolhby  cmd  Clark  (a)  resembles  this  case 
fli&at  point.     Those  defendants  undertook  that  the 
|libti£r8  draft  on  Clark  and  Co.,  due  at  Masterman*s 
altixiiiontfis  on  a  future  day  named,  should  be  paid 
fft  of  money  to  be  received  from  SL  Philip's  church. 
\L»iAbinger  C.  B.  That  was  clearly  the  debt  of 
(brk,  and  the  promise  was,  to  pay  his  draft  out  of  a 
pirticalar  fund.  Parke  B.  cited  Lacy  v.  MacNeile  (&).] 
There  the  original  debt  of  Goodfellow  was  extin- 
guished, and  a  new  one  from  the  defendants  created. 
Sa  in  Fairlie  v.  Denton  (c)  there  was  an  agreement 
tnong  all  the  parties  that  the  original  debt  should  be 
tnnsferred,  so  that  it  was  thereby  extinguished.    In 
erery  case  of  this  kind,  from  Hodgson  v.  Anderson  to 
Crowfoot  V.  Gumey  (cQ,  there  was  a  pre-existing  ascer- 
tained debt.    Suppose  that  the  defendant  was  to  re- 
oeife  no  money  at  all  on  account  of  HiU^  was  he  to 
leceive  nothing  for  the  goods  he  furnished  to  him? 
[Parhe  B.  We  cannot  intend  that  there  was  any  con- 
tract on  which  HiU  was  liable;  but  if  there  was,  the 
case  comes  to  a  prospective  assignment  of  a  particular 
fimd,  and  an  attornment,  so  to  speak,  by  the  defendant 
to  it    The  general  rule  certainly  is,  that  wherever 
there  is  an  original  debt,  the  undertaking  to  pay  it  is 
coDateral,  and  within  the  statute ;  but  there  are  ex- 
ceptioDs,  of  which  CastUng  v.  Aubert  (e)  and  Williams 
T.  Leper  (f)  are  instances.] 

(•)  3  Bbg.  107.  (6)  4  D.  &  R.  7. 

^0  8  B.  &  Cr.  995.  (d)  9  Bing.  372. 

(')2 Em,  326.  C/*)  2  ^'^'  ^^' 
1^01, 1.  N 
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1835.  Lord  Abinger  C.  B.— The  first  thing  that  occun  on 

reading  this  declaration  is,  that  for  all  that  appears 
from  it^  not  only  might  no  debt  at  all  have  been  due  to 

Smitb.  the  plaintiff  from  HiU,  upon  any  contract  with  binii 
but  it  would  be  quite  consistent  with  its  allegatiost, 
that  he  might  have  expressly  refused  to  be  answcrabk 
for  the  materials  supplied.  Then  if  he  was  nevii 
liable,  how  can  this  be  a  case  of  discharging  hit  deM 
so  as  to  bring  the  defendant's  promise  widun  die  «!# 
tute  of  frauds  ?  It  should  further  be  observed,  ttuU 
this  is  not  the  case  of  a  contract  by  the  defimdant  M 
pay  the  plaintiff  out  of  his  own  funds,  but  faithful^  li 
apply  those  of  another  person,  if itf,  when  they  shouU 
come  to  his  hands.  Now  that  would  not  be  a  oentraM 
within  the  operation  of  the  statute. 

Parkb  B. — I  am  of  the  same  opinion.  Nothing  if 
this  declaration  authorizes  us  to  imply  that  there  WM 
any  contract  by  HiU  to  pay  the  plaintiff*  If  boj  it  ti 
clear  that  the  defendant's  promise  was  original  and  lid* 
collateral  for  the  debt  of  another  within  the  statute 
Besides,  assuming  HiU  to  have  been  originally  lial^ 
the  case  is  not  within  the  statute,  because  the  defend 
ant's  contract  is  a  mere  prospective  assignment  4 
funds  which  were  to  come  to  his  hands  for  Sill,  k 
which  the  defendant,  as  it  were,  attorned.  In  Whdtfm 
V.  Walker  the  tenant  never  agreed  with  the  plaintif 
to  pay,  and  never  attorned  to  the  order,  which  miglrt 
in  fact,  have  been  countermanded  at  any  time  by  i 
binding  agreement  between  the  parties  (a). 

Aldbrson  and  Gurnet  Bs.  concurred. 

Judgment  for  the  plaintiff  on  the  secon< 
and  seventh  counts. 

(a)  See  Dixon  r.  Moor,  2  Biog.  439. 
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1835. 
¥iuouoH  and  Another,  AsBignees,  againtt  MitchblIi. 

TVEBT  by  the  assignees  of  one  Bromley,  an  insolvent  If  assignee*  of 
debtor,  for  goods  sold  and  delivered  by  the  insol-  fnjo,"^.^' 
Knttothe  defendant,  and  on  an  account  stated  be-  dareindebt^ 
[    tween  them.    The  declaration  stated^  that  the  defend-  sufficiently  ap- 
iBliras  summoned  to  answer  *^  the  plaintiffs  assignees  P^^^  ^^^  ^^J 
II  aforesaid,''  and  that  they  demanded  of  him  40/*  it  is  not  re-  ' 
rtidi  he  owed  to  and  unjustly  detained  from  them ;  ?"**'^  ^  ^^ 
tint  he  was  indebted  to  the  said  J.  W.  Bromley  before  sue  <<  as  as- 
be  lobscribed  his  petition  for  his  discharge  from  im-  ^[^^^ 
fiiiODment,  and  before  he  executed  the  conveyance  may  sue  in  the 
ind  assignment  of  his  estate  and  effects  according  to  asthed^ethTet, 
the  statute,  for  goods  sdld  and  delivered  by  the  said  J.  though  execu- 
IF.  Bromi!^^  before  he  became  insolvent,  to  the  de-    The  omission 
fendant  at  his  request,  and  for  money  found  to  be  due  ?f  the  quentur 

m  debt  is  im- 
ffom  the  defendant  to  the  said  J.  W.  Bromley,  on  an  material. 

Mcoant  stated  between  them;  which  several  monies    J]*c?s«'?»ees 

'  of  an  insolvent 

were  to  be  paid  by  the  defendant  to  the  said  J.  W.  declared  in 
BfDmky  before  he  became  insolvent,  on  request,  and  ^^  defendant 
ooDdoded  that  an  action  had  accrued  to  the  plaintiffs,  ^^^  indebted 

m  .1  1  1         iv  n  to  the  insol- 

as  assignees  as  aforesaid,  to  demand  and  have  from  vent  before  he 
4e  defendant  the  said  several  monies  respectively.  subscribed  his 

*  *  petition  or 

Spedal  demurrer,  assigning  for  causes  that  it  does  executed  the 
not  sufficienUy  appear  by  the  declaration  in  what  ca-  Z^^^'t 
picity  or  character  the  plaintiffs  sue  the  defendant ;  der  the  insol- 

t  vent  act  7 

that  though  the  plaintiffs  state  themselves  to  be  assig-  q^  4,  ^.'57. 
neesof  the  estate  and  effecU  of  the  insolvent,  yet  they  for  goods  sold 

,  "  "  and  delivered 

w)  not  sue  the  defendant  at  such  assignees :  that  the  by  him  <<  be- 
fore he  became 
insolvent  :*'— 
Held,  that  the  time  when  the  debt  accrued  was  sufficiently  pleaded, 
^a  a  count  on  an  account  stated^  the  time  when  it  was  stated  should  be  shown, 
^  it  will  be  bad  on  special  demurrer. 

^apiajntiffis  entitled  to  recover  on  a  part  of  his  declaration,  whether  consisting 
pfooe  or  more  counts,  a  demurrer  to  the  whole  is  too  large,  and  entitles  him  to 
Mioeoton  the  whole  record.  He  may  release  his  damages  as  to  the  defective 
P»rt. 

N  2 
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1835.       defendant  was  summoned  to  answer  the  plaintiffs 

S^"^^^"^    their  individual  character,  and  not  as  such  assignee 
Ferodsson       ,        •         •     1        ,  1 

and  Another  that  though  the  plaintiffs  in  the  declaration  state  thei 

Mitchell  ^^^^^^  ^^  ^^  assignees,  and  sue  the  defendant  for  a  de£ 
alleged  to  be  due  to  the  insolvent,  they  neverthefe^ 
complain  that  the  defendant  owes  the  same  debt  U 
them  the  plaintiffs ;  that  though  they  state  that  thi 
defendant  is  indebted  to  another  party  in  a  certain  sum, 
they  nevertheless  demand  the  same  debt  as  due  tc 
themselves ;  that  the  plaintiffs  claim  a  debt  growing  out 
of  a  contract  to  which  they  were  not  parties ;  that  it  i 
not  stated  in  the  first  count  of  the  declaration^  that  tihi 
goods  therein  alleged  to  have  been  sold  or  delivered  b; 
the  said  J,  W.  Bromley  to  the  said  defendant,  were  9 
sold  and  delivered  previously  to  the  time  of  subscribini 
or  filing  the  petition  for  discharge  from  imprisonment 
or  of  executing  the  conveyance  and  assignment  of  hi 
estate  and  effects  under  the  act;  that  it  does  not  dig 
tinctly  appear  that  the  said  debt  in  the  first  coun 
claimed  was  due  or  growing  due  at  the  time  of  filing 
such  petition;  that  it  does  not  by  the  first  count  ap 
pear  but  that  the  said  goods  were  sold  and  delivered 
by  the  said  J.  W.  Bromley  to  the  defendant  after  sucl 
conveyance  and  assignment,  or  at  what  time  they  wen 
sold  and  delivered ;  that  it  does  not  appear  but  thai 
the  account  in  the  second  count  alleged  to  have  beei 
stated,  was  stated  after  such  conveyance  and  assign- 
ment; and  that  no  time  is  mentioned  or  set  forth  when 
the  said  alleged  account  was  stated,  and  that  it 
does  not  clearly  appear  between  what  parties  sucl 
alleged  account  was  stated;  that  it  does  not  appeal 
that  the  said  several  monies  in  the  declaration  men- 
tioned were  to  be  paid  by  the  defendant  to  the  said 
c7.  W,  Bromley,  or  that  the  defendant  was  liable 
to  pay  the  same,  before  the  said  J,  W.  Bromley  sub- 
scribed his  petition  or  filed  the  same,  or  before  the 


/ 


IN  THB  Sixth  Year  of  WILLIAM  IV.  181 


tteeutioD  of  the  said  conveyance  and  assignment;  and       18S6. 
ftat  H  it  not  stated  in  the  declaration  that  the  defend-    ^1^*^^^^^ 

FSBOUSSON 

ant  has  not  paid  the  same  several  monies  therein   and  Another 
ilesnanded  to  the  said  J.  W.  Bromley j  before  he  sub-     Mitchell 
■cribed  his  said  petition. 
Joinder  m  demurrer. 

Arnold  for  the  defendant.    First,  it  does  not  appear 
the  declaration  in  what  capacity  the  plaintiffi  sue, 
die  defendant  is  not  stated  to  be  indebted  to  them  as 
o(  Bromley;  Brigden  v.  Parkes  (a),  HenshaU 
w.Roieris  (6).    [Parke  B.  Those  were  cases  of  joinder 
of  coonts  on  contracts  with  a  testator  and  with  his  exe- 
cntors.]    In   Cobieii  v.  Cochrane  (c)  the  plaintiffs  had 
dedared  as  assigneesj  and  the  words  in  the  breach 
^  assignees  as  aforesaid/'  without  as,  were  rejected  as 
nrphisage.    [Parke  B.  Taking  the  meaning  here  to 
be  ^A.  and  B.  being  assignees  as  aforesaid/'  it  is  suffi- 
oent;  and  being  such,  they  are  entitled  to  recover  a 
debt  due  to  the  insolvent  before  his  insolvency.]    Se- 
condly, the  reason  why  executors  cannot  sue  in  the 
debet  and  detinet,  Fitn.  Nat.  Brev.  tit.  Deite,  119  b. 
180  b.,  1  Wms.  Saund.  112  n.  (1),  because  they  are  not 
ptrties  to  the  original  contract,    appUes  equally  to 
assignees  of  an  insolvent.      [Parke  B.  You,  in  fact, 
complain  that  the  queritur  is  omitted.  Now  it  was  held 
mrplusage  before  the  new  rules,  as  being  but  a  recital 
of  a  supposed  writ,  Isord  v.  Housioun{d);  and  since 
Beg,  Gen.  HiL  4  W,  4.  Appendix,  No.  I.  no  recital  of 
the  writ  or  mention  of  its  contents  is  requisite.    Those 
fcrms  apply  to  issues,  judgments,  '^  and  other  proceed- 
ings."   The  writ  itself  would  have  been  bad,  if  not  laid 

(•)  2  Bot.  &  P.  424. 

{h)  5  Ea»t,  150 ;  and  per  Lord  EUenborough,  id.  154. 

(0  I  M.  &  Scott,  55  ',  6  Biog.  17.  S,  C.  (d)  11  East,  65. 
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1835.      in  debt.    The  fonns  of  declarations  provided  by  the 
^r^^"^^^^'^^^  rules  of  courts  in  consequence  of  the  uniformity  of  pro- 

Md  Another  ^^^^  ^^^  ^  ^«  ^*  ^*  ^^^s  ^^  "^^  require  the  recital  «f 
V-  .any  writ.  Those  rules  are  as  obligatory  as  if  intfQr 
duced  in  the  body  of  that  act.  Would  the  dedaiAliQP 
have  been  demurrable  had  the  i^Uegation  be^n  ^to- 
gether omitted  from  it?  The  cases  of  assignees 
and  executors  are  quite  different^  because  io  bi^nk- 
ruptcy  {q)  and  insolvency  (6)  the  statutes  tranaler  ih^ 
debts  to  the  assignees.  Alderson  B.  Special  iMl|0b 
which  becomes  immaterial  in  making  up  the  papir 
book,  is  not  a  fit  subject  of  demurrer.  Does  not  No*  15 
of  the  rules  of  Mich,  term^  3  W.  4.^  fix  the  form  of 
commencing  declarations?  The  objection  might  b^ 
the  subject  of  a  motion  to  set  aside  the  declaraticMB  hi 
irregularity.]  Thirdly,  the  allegation  that  the  debt 
arose  for  goods  sold  and  delivered  to  the  defendiMit  bf 
Bromley  *^  before  he  became  insolvent/'  thougb  mir 
terial,  is  not  certain  to  a  common  intent:  for  bis  ixufoir 
vency  may  have  existed  before  he  filed  his  petiticm  or 
was  discharged,  or  at  the  moment  when  he  beoMie 
unable  to  pay  his  debts  (c).  Sect.  11  of  7  Geo.  4.  o«5f  • 
which  requires  a  prisoner  to  convey  to  the  assignee  *^all 
debts  due  or  growing  due  to  the  said  prisoner,"  oom^ 
fers  pn  him  the  title  to  sue.  If  these  words  veal  m 
the  assignee  debts  not  completed  as  such,  but  beoom^ 
ing  due  before  the  insolvent  is  discharged,  the  doclaiup 
tion  should  allege  that  the  cause  of  action  aecruod 
before  the  discharge.  The  difference  between  bank- 
ruptcy and  insolvency  as  to  their  commencement,  ia, 
that  no  time  can  be  fixed  at  which  insolvency  may  bt 
siud  to  begin;  whereas  the  moment  of  bankruptcy  maj 

(a)  6  Geo,  4.  c.  16.  s.  63.   Query,  if  a  promise  to  an  assignee  can  be  InH 
plied ;  Kinder  v.  Paris,  2  H.  Bla.  673. 
(6)  7  G.4.  c.  67.  s.  19.  (c)  See  Parker  v,  Gossage,  ante,  105b 
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be  aaoertainedy  a  man  being  adjudicated  a  ^'  bankrupt'^       1835. 
by  ict  of  law.     These  goods  might  have  been  sold    **^"'**^^^ 
more  than  six  years  ago,  and  yet  the  defendant  would   ^^ftd  Aoothsr 
1»  precbded  from  pleading  the  statute  of  limitations.    ^   ^' 
Uitly,  no  time  when  the  account  was  stated  is  alleged 
« the  last  count    Now  the  rule  is»  that  all  material 
dkgatians  must  be  laid  with  time,  as  the  omission 
il  be  a  subject  of  special  demurrer.     Higgins  v. 
B^^Md{a),  BemsM  Y.  JRichardsaH  (b).     The  time 
kam  a  material  part  of  the  merits^  Stephen  on  Plead- 

fkU  for  the  plaintiff.  By  sect.  19  of  7  Geo.  4.  c.  57. 
tkeoonrt  may  appoint  proper  persons,  being  creditors 
of  tk  prisoner,  to  be  assignees  of  his  estate  and  effects, 
ftrdie  purposes  of  the  act.  They  have  the  same  rights 
bjrrdstion  as  if  no  assignment  had  been  made  to  a 
I  pfovisioiial  assignee.  In  the  absence  of  a  traverse  it 
■Mt  be  taken  that  the  plaintiffii  have  done  all  that  is 
neesMBry  to  vest  their  right  to  sue.  As  an  insolvent 
eumot  be  discharged  without  assigning  to  hb  provi- 
aooal  asrignee  his  debts  **  due  and  growing  due,"  the 
time  when  a  debt  accrued  due  to  him  must  relate  back 
to  the  time  oi  the  assignment.  [Parke  B.  The  words 
"  beCrae  he  became  insolvent,"  must  either  refer  to  the 
tiue  when  he  filed  his  petition,  or  before  he  actually 
became  insolvent  in  the  popular  sense.]  The  time 
what  the  account  was  stated  sufiiciently  appears,  though 

(■)  ISKut,  40r.  (6)  14  East,  291. 

(e)Tlinl  edit.  p.  292;  audi  Chit,  on  PI.  4th  edit.  231.  SetSp\f§ry.Tkd' 
■4|M,  191 ;  ako  1  Add.  &  EIL  441 ;  8  Bing.  355,  and  the  refeiences 
m3  ly.  R,  815,  nOle.  In  the  King  v.  HauU,  13  East,  142,  Lerd  "EHen- 
^*Miyik  aid,  that  the  words  then  aid  there  were  not  to  be  exploded  alto- 
S*te»  "  btf  ing  aometimea  more  meaning  than  some  personA  were  aware 
•f :"  lad  td^  coafiction  was  quashed  for  want  of  them. 


Mitchell. 


IM  CASES  IN  MICHAELMAS  TERM 

1835.       the  words  "  before  then,"  or  ''  then  and  there»'*«ie  left 

^^^^^^'^'^    out,  for  it  must  be  before  he  became  insolvontii 
Fbroussov 

and  Another 

^  Parke  B. — With  regard  to  the  plamtifis'  title  to  8116 

as  assignees,  it  must  be  taken  that  the  cause  of  action  ac- 
crued to  them,  in  the  absence  of  a  plea  that  no  cauaeof 
action  accrued  to  the  insolvent.  The  next  remaining 
question  is,  whether  it  is  alleged  with  8u£Bctent  cer* 
tainty  that  the  defendant  was  indebted  for  goods  add 
and  delivered  to  him  by  Bromley  before  he  became 
insolvent.  Before  the  new  rules  it  would  have  sufficed 
to  allege  in  pleading  that  the  defendant  was  indebted 
for  goods  sold  "  before  that  time;"  and  as  the  delivery 
of  goods  at  different  times  might  have  been  proved 
under  that  statement,  it  was  not  requisite  to  fix  time 
with  more  precision.  So  in  this  case,  whether  the  worda 
**  before  he  became  insolvent,"  mean  before  he  signed 
his  petition,  or  when  he  \)ecame  unable  to  pay  his  debts, 
we  think  the  allegation  good.  Nor  would  the  de- 
fendant have  had  any  difficulty  in  pleading  the  statute 
of  limitations,  as  the  time  when  the  defendant  was  in- 
debted to  Bromley  is  properly  stated,  viz«  before  he 
subscribed  his  petition,  and  executed  the  conveyance 
and  assignment.  The  last  objection,  however,  that  the 
defendant  is  not  alleged  to  be  indebted  to  the  plaintiflfs 
on  an  account  ^*  then"  or  ''  before  then"  stated  be* 
tween  them,  being  taken  on  special  demurrer,  is  well 
founded,  and  would  entitle  the  defendant  to  judgmenli 
had  not  the  demurrer  been  applied  to  the  whole  decla* 
ration,  instead  of  the  faulty  part  of  it  only.  The  de« 
murrer  is,  therefore,  too  large;  so  that  without  deciding 
whether  there  is  more  than  one  count  (a),  it  is  clear 

(o)  The  ittdgment  in  Jourdain  v.  Johnton,  argued  in  Trinity  term  1S35, 
was  delivered  a  day  or  two  after  this  case  occurred.  See  5  Tyr.  R.  5^4. 
636.  note. 
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thai  the  plaintifiB*  demand  is  divisible!  so  as  to  entitle        18S6. 

them  to  recover  on  that  part  of  their  declaration  which    )^^^'^^ 

sedu  to  recover  for  goods  sold  and  delivered,  without   and  Another 

pcoTing  any  account  to  have  been  stated.    The  judg-    ^   *• 

vent  must,  therefore,  be  entered  generally  for  the 

fkintiflb,  for  so  much  as  relates  to  the  goods  sold 

nd  dehvered,  and  for  the  defendant  as  to  the  rest ; 

Intas  the  objection  to  the  account  stated  could  only  be 

tibn  on  special  demurrer,  or  by  writ  of  error,  the 

fkbtiff  may  enter  a  release  as  to  his  damages  in  re- 

ifKt  (tf  that  part  (a). 

The  other  barons  concurred. 

Judgment  accordingly  (6). 

(«)  See  Prnkn^  w.  The  MahUanU  tf  the  Eatt  Uundred  of  RuUand,  2 
Siiai379.a. 
W  See  Pgrker  v.  GoBsage,  ante,  105 ;  and  Lyde  v.  Bamord,  pott. 


Lewis  against  Lystbr. 

ASSUMPSIT  by  the  indorsee  against  the  acceptor  In  an  action 

ofa  bill  of  exchange  for  165/.,  dated  13th^j9rf71831,  ^he  indorsee  of 
drawn  by  H.  J.  Bauverie  upon  and  accepted  by  the  a  bill  of  ei- 
defendant,  payable    to  the  order  of  Bouverie  two  against' JB«,  the 
nootha  after  date,  indorsed  by  Bouverie  to  Aldridge,  (L 15^*  the 

plea  was,  that 
Ctlie  drawer  (Bottverte),  indorsed  the  bill  to  D.  (Ca/veW)*  who  indorsed  it  to  £» 
{Braiikmait  and  Jonei\  who  indorsed  it  to  F,  {ChawnerX  in  whose  hands  it  remained 
^dae;  that  F.  being  unable  to  obtain  payment  for  it,  returned  it  to  £i,  who 
coBtioiied  to  bold  it  till  B.  (the  defendant),  before  indorsing  it  to  A.  (the  plaintiff), 
<^vered  to  E,  another  bill,  also  drawn  by  C,  accepted  by  the  defendant  B.,  for  a 
^geriaoi,  which  E.  accepted,  and  received  in  full  satisfaction  and  discharge  of  the 
^'nter  bill.  The  plea  was  held  good  on  demurrer,  though  it  did  not  show  the  second 
^to  be  payable  to  order,  and  so  to  be  negotiable;  and  a  defective  statement  which 
(ilbwed,  viz.  that  the  defendant  paid  the  plaintiff  the  amount  of  the  second  bill  when 
^  which  be  accepted  in  satisfaction  of  the  latt-menlioned  hiW,  and  all  damagetvaB^ 
^^  by  the  plaintiff  by  reason  of  its  non*payiiieot,  was  rejected  as  aurplusagc* 


LTffriB. 
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1885*  and  by  him  to  the  plaintiff.  Pleai  that  long  before  i 
j^  said  bill  of  exchange  became  due  and  payable  acoo 
ing  to  the  tenor  and  effect  thereof,  the  said  H, 
Bauverie,  the  drawer  of  the  said  bill  of  exchange,  d 
indorsed  the  same  to  one  A.  Caheri,  who  ako,  i 
long  before  the  said  bill  of  exchange  became  due^ 
dorsed  the  same  to  certain  persons  under  thena] 
style,  and  firm  of  Braithwaite  and  Jonei,  who  afl 
wards,  and  before  it  became  due  and  payable,  indofi 
the  same  to  one  Chaumer,  in  whose  possession  the  s 
bill  of  exchange,  at  the  time  it  became  due  and  payal 
according  to  the  tenor  and  effect  thereof,  remaii 
and  continued ;  and  he  the  said  Chawner,  wh^i 
said  bill  of  exchange  became  so  due  and  payable 
aforesaid,  so  being  the  holder  thereof  as  aforest 
caused  the  same  to  be  presented  to  the  said  defend 
for  pa]rment  of  the  said  sum  of  money  mentioi 
therein,  but  default  being  made  in  payment  th^n 
the  said  Chawner  afterwards,  and  before  either  of 
said  supposed  indorsements  in  the  said  first  count  m 
tioned,  returned  the  said  bill  of  exchange  to  the  s 
persons  so  using  the  name,  style,  and  firm  of  B.  and 
as  aforesaid ;  and  the  said  bill  of  exchange  remait 
and  continued  in  the  possession  of  those  last-mentioi 
persons,  who  thenceforth  and  until  and  at  the  time 
the  discharge  and  satisfaction  of  the  amount  thei<( 
as  hereinafter  mentioned,  continued  holders  of  \ 
said  biU,  and  entitled  to  receive  the  said  sum  of  moi 
therein  mentioned:  that  afterwards,  and  long  beC 
the  commencement  of  this  suit,  and  before  the  si 
posed  indorsement  and  delivery  of  the  said  bill  of 
change,  either  to  the  said  J.  Aldridge  in  the  said  I 
count  mentioned,  or  by  him  the  said  J.  Aldridge  t«-i 
said  plaintiff  as  therein  mentioned,  he  the  said  deftl 
ant  handed  over  and  delivered  to  the  said  persona 
iMOg  the  Baner  *tyle,  and  firm  of  JB.  and  /•  a&iwi 
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10  being  holdera  of  the  said  bill  of  exchange  as  afore-       1885. 

wd,  and  thooe  laat-mentioned  persons  then  accepted 

tad  leeeived  from  the  said  defendant  a  certain  bill  of 

ttdiaoge  in  writing,  drawn  by  the  said  H.  J.  Bauperie 

upon  and  accepted  by  the  defendant  at  three  months 

ke  from  the  96th  day  of  Mujf  18S1,  finr  500/.  vahie 

wmti,  in  full  satisfaction  and  discharge  of  the  said 

mof  money  in  the  said  bill  of  exchange  in  the  said 

kd  eount  mentlonedi  and  all  damages  by  them  sua* 

taed  by  reason  of  the  non-payment  thereof  on  the 

^jfwhen  the  same  became  due  and  payaUei  according 

hike  tenor  and  effect  of  the  said  bill  of  exchange  aa 

dmiaids  that  afterwards,  and  after  the  said  bill  of 

oehange  was  handed  over  and  delivered  to  the  said 

pcRQDs  so  using  the  name,  style,  and  firm  of  i3«  and  J.f 

to  lit,  on  the  day  and  year  last  afotcsaid,  the  said 

A  and  J.  indorsed  and  delivered  the  said  last*meii« 

tkned  bill  of  exchange  to  one  JP.  Seagaod,  and  that 

likerwardsj  and  after  the  said  hill  of  exchange  became 

doe  and  payaUe,  to  wit,  on  the  day  and  year  albre^ 

nid,  the  said  F.  Seagood  then  being  the  holder  thereof^ 

ttd  entided  to  demand  and  have  and  receive  the  amount 

diereof,  he  die  said  defendant  paid  the  said  F.Seagood, 

80  being  such  holder  of  the  said  last-mentioned  bill 

of  exchange,  a  certain  large  sum  of  money,  to  wit, 

the  aum  of  506/.  lOs .,  in  full  satis&otion  and  discharge 

if  the  said  sum  of  money  in  the  last-mentioned  bill  of 

tichaoge  specified,  and  all  damages  by  the  said  plain- 

tiff  by  reason  of  the  non-payment  thereof  when  the 

ttiDe  became  due  and  payable,  according  to  the  tenor 

isd  eflbet  of  the  said  last-mentioned  biU  of  exchange : 

dut  die  said  bill  of  exchange  in  the  said  first  count 

sf  die  said  declaration  menticmed,  was  not  transferred 

w  defiveved  to  the  said  J.  Aldridge,  or  indorsed  to  or 

Vyhiaa,  until  along  time  after  the  said  bill  of  exchange 

WcsM  dneand  payable^or  until  after  the  said  penoM 


Lewis 

9. 
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1886.  80  unng  the  name,  style,  and  firm  of  B*  and  /••  and  a^  tf 
being  holders  thereof  when  the  said  bill  of  ezchaD^^  :] 
in  the  said  first  count  mentioned  became  due  aia 
^^^T^a.  payablci  and  so  accepted  and  received  the  said  biH 
exchange  of  500/.  in  full  discharge  and  satisfaction 
the  said  bill  of  exchange  in  the  said  first  count  of  di^^-^ 
said  declaration  mentioned,  to  wit,  on  &c.  Verifi— -^^"^ 
cation.  Demurrer,  stating  for  special  causes  that  ii^^^^ 
does  not  appear,  nor  is  it  stated  in  or  by  that  plea,  tha^  .^^t 
the  said  bill  of  exchange  for  the  payment  of  600/.  w 
payable  to  the  order  of  B.  and  J.  or  otherwise  ncj 
tiable,  and  therefore  the  said  F.  Seagood  bad  no  legaL^K-;^ 
right  to  or  interest  in  that  bill,  nor  was  entitled  to 
ceive  the  amount  thereof,  and  give  any  acquittances 
or  discharge  for  the  same,  and  therefore  it  does  no^ 
appear  that  that  bill  has  ever  yet  been  legally  paid  or^=^ 
satisfied ;  and  also  for  that  it  is  in  that  plea  stated  th»^ 
the  defendant  paid  to  the  said  F*  Seagood  the  said  eurv 
of  .500/.  10«.  in  satisfaction  of  the  damages  by  the  ^ 
plaintiff  by  reason  of  the  non-payment  thereof,  whereas 
it  does  not  appear  that  the  pbdntiff  was  entided  to  any 
damages  by  reason  of  that  non-payment,  and  that  aver- 
ment is  in  other  respects  unintelligible  and  informal. 
Joinder  in  demurrer. 

Httmphrey*  The  plea  does  not  sufficiently  show  the 
Hecond  bill  to  have  been  negotiable,  so  as  to  satbfy  the 
first,  and  prevent  the  defendant  from  being  liable  to  be 
sued  on  it  by  a  bondfde  holder. 

Parke  B.— Had  the  plea  ended  with  alleging  the 
acceptance  of  the  second  bill  by  Braiihwaite  and  JomeSi 
Would  it  not  have  been  a  sufficient  answer  to  the  ac' 
tion?  for  as  the  bill  was  over-due  in  their  hands,  they 
were  entitled  to  sue  on  it.  The  new  bill  is  delivered 
to  the  parties  entitled  to  the  first,  having  been  drawii 


ih 
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mmd  ieeepted  for  a  lai^^er  sum ;  then  it  is  sufficiently  188S, 
i^^perred  to  be  given,  not  **  for  and  on  account*'  of  the 
mrU  bfll,  but  absolutely  **  in  satisfaction  and  discharge** 
m't  it*  If  the  new  bill  is  not  given  in  satisfaction  of  the 
^itrntiFs  damages,  all  that  part  of  the  plea  may  be 
^^jected  as  surplusage,  and  yet  sufficient  answer  re* 
to  the  action. 

Tbe  other  barons  concurred. 

Judgment  for  defendant. 


Gilbert  and  Another  against  Matthew  and  Thoiias 

Whalley. 

y^HITMORE  showed  cause  against  a  rule  callmg  ^  ^lefendant 

on  the  late  sheriff  of  Siaffardihire  to  return  the  became  bank- 
i  &.  issued  in  this  cause.    It  had  been  sworn  that  the  fi^Hnued^ 
<fictiof  both  defendants  were  seiaeed  and  sold.    For  ^"{^^'[['^^ 
dte  plaintifi^    it   was  sworn    that  Mait Aew^s    goods,  had  been  taken 
thoagh  seized,  had  been  restored  to  him  without  sale,  ^^  !h^^^*^^^ 
iod  that  he  had  released  all  right  of  action  for  the  The  asrigneefl 
"Aore.  As  to  Thomas,  a  fiat  in  bankruptcy  had  issued  ^e  wi 
^lunst  him,  so  that  his  interest  in  the  execution  is  agreement  ss 
vested  in  his  assignees,  who  have  agreed  with  the  o^ftbegooSsT 
Aeriff  to  dispose  of  the  goods  in  a  particular  way.  ^^^^>  ^*  ^^ 

could  not 

J.  Jervis  contra.    The  bankrupt  having  a  right  to  Jh^^^if  ;^ 
the  lorplus,  has  a  right  to  know  how  and  for  what  his  turn  the  d.  fa. 
property  is  sold ;  WiUon  y.  Chambers  (a). 

Lord  Abivger  C.  B. — ^The  assignees  may  be  com- 

(«)  3  DowK  P.  &  333. 
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1880.      peUed  by  th^  bankrupt  to  verify  their  atcounti  in  the 

'^^^"^^    obnrt  df  bankruptcy;  he  must  look  to  thral,  and  not  to 

and  Another  the  riieriff  to  answer  for  the  bargain  they  may  hart 

^  ^  miKlei     In  WiUon  y.  Chambers  the  application  v^ 

made>  not  by  the  bankrupt,  but  by  the  phiintiff  TFifton, 

between  whom  and  the  bankrupt  there  were  divided 

interests. 

Rule  discharged  with  costs. 


The  plaintiff 
will  in  this 
court  be  al- 
lowed the 
costs  of  a 
suioeiifiil  ep* 
pdiiltonto 
bailitBder 
Eeg.Omt 

Net  6*#tikNifa 

IbrliitttiU 
aAlrbaillfad 
beeu  u^iuitlld 
m  jaiii^oiia 
second  eoei^ 
sioa. 


Lewis  against  Glossop. 

A  FTER  bail  had  been  opposedi  and  had  been  ad- 
mitted to  justify,  Humphrey  applied  for  costs  of  a 
former  opposition,  in  which  the  defendant's  bail  had 
been  rejected.  Hansel  urged,  that  as  th^  <)osts  had  not 
been  asked  for  before  the  bail  were  sworn,  the  defencl- 
ant  could  not  now  be  called  on  to  depoiit  them,  they 
hating  beeoffie  costs  in  the  cause.  He  dited  the  east 
of£ii^A^*sbaU(<i). 

GURNEY  B»  (sitting  al6ne)  adjourned  the  caa^,  and 
hating  consulted  the  other  barons,  afterwards  uid^-^ 
By  Reg.  Gen.  Trin.  1  W.  4.  No.  8*  [1  Tyr.  R.  «!!•] 
the  plaintiff  is  entitled  to  the  costs  of  a  former  auc^ 
cessful  opposition,  unless  it  be  otherwise  ordered.  Jfi$ 
reason  appears  why  he  should  not  have  them  in  thia 

i^asCi 

Costs  allowed  aceordingly  (i)« 


(a)  4  Dowl.  P.  C.  338. 

(ft)  Sm  Smhh  ▼.  CmpiTi  1  Tyr.  878  ^  Grant's  btil^  6  Tyr*  It  227. 
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SrrsH  agiUnst  Thblwkll. 

ilSSUlIPSIT  by  an  iodoilee  against  the  aootptcr  At&uAhf 
olBhSkaiewdbrnge.  The  dedaratioti  stated,  thUt  ^1^!^^ 
P.NmUm, on  10th Ftiruary  1838»  made  At#  bill  of  ccjstor ofa 
tidiange  id  writing,  and  directed  the  same  to  the  d»>  thai  tho 
fsidant,  and  thereby  required  him  to  pay  to  Ms  order  ^^^^ 


'       '  "   "  ouired  the  de- 

Vni  7s.  6d,  for  value  reeeiTedi  five  months  after  die  fendimt  to  pay 
date  thereof,  which  the  defendant  accepted.    It  then  o,d^.^^ 
proceeded  thus:  "  And  whereas  the  defendant  after-  onipedalde- 
iaid%  to  wit»  on  17th  July  ISSd,  Was  indebted  to  the  ^^^^ 
fkintiff  in  800/.  for  money  found  to  be  due  from  the  would  see  that 
defendant  to  the  plaintiff  on  an  account  stated  between  thedrawerand 
dtfa:  and  the  defendant  afterwards,  to  wit,  on  the  nouo  the  de- 
day  end  year  last  aforesaidi  in  consideration  of  th^  though  thelatt 

lait4Bentioiied  premises,  then  prondsed  the  pbintiff  to  ^^^f.^^ 

*  snbstantiT^t 

fay  Una  the  said  las^mentioned  money  on  requesti^ 
TetyScc. 

Demurrer,  stating  for  causes,  for  that  the  count  on 
the  faiH  of  exchange  is  either  ambiguous  in  not  showing 
with  sufficient  certainty  to  whose  order  the  money  was 
to  be  paid,  the  word  '*  his"  as  there  used,  being  ambi- 
gacm;  or  else  the  word  ^^  his"  refers  to  the  last  ante- 
cedent, namely,  the  defendant,  in  which  case  an  in- 
dorsement by  the  defendant  himself  ought  to  have 
been  averred :  and  for  that  the  count  on  the  account 
fltsited  is  informal  in  not  stating  any  time  when  the 
account  was  stated;  and  that  the  time  when  the  account 
was  stated  ought  to  have  been  stated  with  certainty ; 
and  that  at  least  the  word  **  then**  ought  to  have  been 
inserted  before  the  word  "  stated*"    Joinder  in  de^ 


Addison  for  the  defendant  supported  the  demurrer. 
The  ambiguity  is,  that  **  his"  order  may  mean  that  of 
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1835.  the  drawer  Nathan^  or  of  the  defendant  the  accei 
Taking  these  words  to  relate  to  the  last  anteced 
which  is  the  usual  rule,  unless  it  be  unpossible  oi 
congruous,  it  means  the  acceptor's  order ;  an^ 
Starke  v*  Cheesman  (a)  shows  that  a  man  may  dn 
bill  on  himself,  that  construction  is  neither  absurd 
inconsistent.  He  cited  Walford  v.  Anthony  {b). 
might  be  a  promissory  note  if  drawn  payable  to 
order  of  the  acceptor  himself;  Shuttleworih  v. 
phen9(c)f  cited  in  Edis  v.  Bury{d). 

Parkb  B* — In  this  case  there  are  clearly  two 
parate  counts,  so  that  only  the  last  being  bad, 
demurrer  to  the  whole  declaration  is  too  large  (e).  ' 
first  count  is  sufficient,  for  though  prim&  facie  hisw, 
to  the  last  antecedent,  yet  we  are  bound  in  com 
sense  to  come  to  the  reasonable  construction  (y), 
it  cannot  refer  to  the  acceptor's  own  order,  but  i 
have  relation  to  that  of  the  drawer. 

BoLLAND,  Aldbrson,  and  Gurmey  Bs.  concurr 

Judgment  for  the  plaintiff  (j 

(a)  Cartbew,  509.  (6)  8  Biogfa.  75. 

(c)  1  Caropb.  407.  {d)  6  B.  &  Cr.  633. 

(je)  See  Duypa  v.  Mayo,  1  Saand.  286,  n.  (jg) ;  Com.  Dig.  Fl 
(C.  32) ;  FtTguum  v.  Mkehdl,  anU,  179. 

(/)  See  cases  collected.  Rex  v.  Wright,  I  Add.  &  Ell  448 ;  Ct 
20,  b. ;  Walfard  v.  Anthony,  8  Bingh.  75. 

(g)  Semhie,  the  judgment  would  be  general  for  the  plaiDtiff,  he  m 
the  damages  on  the  last  count.  See  Samuel  v.  Jvdin,  in  error^  6 
336  ;  1  Saund.  285,  b.  n.  (fc).  Judgment  was  never  entered  up  ii 
4p  the  principal  caae»  the  defendant  having  paid  debt  and  costs. 
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Bell  against  Habrison. 

\  Rule  had  been  obtained  by  Wightman  under  3  The  yenue 
&  4  W.  4.  c.  48.  8.  22.  to  change  the  venue  upon  chaDged  in  a 

ipecial  groonds  in  a  local  action.     fVatson  showed  for  local  action  oi 
diat  the  application  was  too  early,  being  before  ^nds,  un- 


ib  pleaded.  der  3  &  4 

^  ^  W.  4.  c.  42. 

s.  22.,  until 

Per  Curiam.— This  rule  must  be  discharged.    The  jSSdS" 
words  of  the  act  are  "  that  the  court  or  any  judge  may 
crier  the  issue  to  be  tried  in  any  other  county  or  place 
Aan  that  in  which  the  venue  is  laid."    The  court  can* 
not  know  what  the  issue  will  be  before  plea  (a). 

(■)  OttefOr  V.  PiM*,  3  Tyr.  R.  706 ;  Ro*n  ▼.  Sdrioni,  4  Tyr.  R.  276 ; 
^mktrifi  ▼.  Garmg,  3  B.  &  Cr.  652  j   and  Youdc  ?.  Youde,  4  Dowl. 


Steans  against  Stoneham. 

J^E  defendant  was  arrested  on  the  3d  October,  and  The  Reg.  Oen. 

gave  a  bail-bond,  which  was  assifi^ned  on  the  20th.  S^'?,      ^* 
■v^  .  ,  .  No.  V.  ap- 

-tlie  plaintiff  did  not  declare  de  bene  esse.    The  de-  plies  to  pre- 

fiendant  having  been  rendered  in  discharge  of  his  bail,  l\f[f,!^^     ' 
^ rale  was  granted  to  stay  proceedings  on  the  bail-bond,  haying  the 
on  payment  of  costs  down  to  the  filing  the  declaration  stand  ^  a 
ttd  the  costs  of  the  application.  security  where 

he  has  not  de- 
clared de  bene 

Nackbume  for  the  plamtiff.    The  plaintiff  has  lost  ^'^^"t^l 

'^  '^  prevented  by 

> trial;  for  as  since  2  W.  4.  c  39.  s.  11.  no  declaration  the  lon^  va- 
can  now  be  filed  or  deUyered  between  10th  August  ^Jg^"* 
isA  10th  October^  he  could  not  declare  de  bene  esse 

VOL.  I.  O 
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Steaks 

V, 

Stoneham. 


before  taking  the  assignment  of  the  bail-bond,  and  is 
entitled  to  have  the  bail-bond  stand  as  a  securityi 
as  if  be  had  so  declared.     But 

Per  Ciiriaw.— By  Reg.  Gen.  HU.  2  TF.  4.  No.  V. 
the  bail-bond  is  only  to  stand  as  a  security  where  the 
plaintiff  has  declared  de  bene  esse.  As  be  could  nol 
comply  with  that  condition,  he  is  not  within  the  rulfti 
He  would  not  have  lost  the  trial  if  he  had  in  fact  noi 
taken  an  assignment  of  the  bail-bond. 


Wandley  and  Another  against  Smith. 

A  bastardy       T\EBT  by  the  overseers  of  East  Middleton  in  Yorr 

SnTto*in-  **^*''^'  ^"  ^  bastardy  bond,  dated  5th  March  i8(K 

demnify  a  pa-  which,  after  reciting  that  one  H.  fV,  was  then  gre= 
all  mMBer  of  with  child,  which  child  was  likely  to  be  born  bastaia 
charges  in-  ^nd  to  be  chargeable  to  the  township,  and  that  t9 
by  reason  of  defendant  was  father  of  the  child,  was  conditioned  / 
the  birth,  edu-  indemnify  as  well  the  therein  named  churchwardeni 

cation,  and  -^  ^ 

and  overseers  and  their  successors  for  the  time  bein^ 
as  also  the  parishioners  and  inhabitant9  for  the  timn 
being,  "  from  all  manner  of  costs,  taxes,  rates,  asseat 
ments,  and  charges  whatsoever,  for  or  by  reason  of  fiu 
birth,  education,  and  maintenance  of  the  said  child 
bastard  before  and  of  and  from  all  actions,  suits,  troubles,  cbargef 
b\S^*^'  and  demands  whatsoever  touching  or  concerning  tl|! 
porting  him-  same."  The  declaration  stated  the  birth  of  a  bsust^ 
y^^f  chad  on  1st  April  1806,  who  was  still  living.  Breachei 
ried,  and  ^ith  fiygt,  that  in  1834  the  overseers  were  forced  and  obliges 
family  became  to  pay  and  expend,  and  did  pay  and  expend  cfrtaj; 
chargi8«ble:      monies  in  and  about  the  maintenance  of  the  bastard 

Held,  that  the 
obligor  of  the 
bond  was  not  liable^ 


maintenance 
of  a  bastard 
child,  and  of 
and  from  all 
charges  and 
demands  con 
ceming  the 
same.    The 
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and,  secondly,  that  ibey  expended  monies  in  the  main-       1835. 

tenance  of  the  bastard's  wife  and  children.  i!^^^""^ 

Wakdley 

Plea  to  each  of  the  breaches,  after  craving  oyer  of  and  Another 
Aebood  and  condition,  that  in  1837  the  said  bastard       ^  ^* 
child  attained  the  age  of  21  years,  and  had  for  a  long 
tine  preyioualy  ceased  to  be  chargeable  to  the  said 
township,  and  bad  maintained  himself. 

General  demurrer  and  joinder. 

/,  Henderson  for  the  plaintiffs  supported  the  de- 
Durrer.  It  is  submitted  that  the  Uability  of  the  obligor 
OQ  the  bond  is  not  confined  to  the  bastard's  minority  or 
reoainiDg  unemancipated,  but  remains  during  his  life. 
Then  as  the  township  is  bound  to  maintain  his  wife 
ind  children,  the  obligor  has  not  indemnified  the  parish 
igamst  the  burdens  occasioned  by  the  birth  of  H.  TF.'s 
an.  The  word  chUd  is  used  in  the  bond  as  it  would 
be  in  a  wiD,  vis.  as  a  mere  deHgnatio  persona,  not 
Tefening  to  the  age  of  the  bastard,  or  to  his  childhood 
in  the  popular  sense,  which  would  end  long  before  he 
attained  hia  legal  majority.  Rex  v.  SL  John  Bed- 
9Qrime  (a)  only  shows  that  a  person  above  21  is  not 
within  the  purview  of  the  act  for  binding  poor  '  children' 
ifpientices.  At  all  events  this  bond,  if  not  good  under 
itat,  6  Geo.  2.  c.  31.,  may  be  good  at  common  law  as 
t  vohmtary  bond ;  Middlekam  v.  Bellerby{b).  The 
&ther  of  a  legitimate  child  is  Uable  to  his  support 
duiiog  life.  Had  the  case  arisen  since  the  new  poor 
law  act,  4  &  5  TT.  4.  c.  76.  s.  56.,  it  would  have  been 
dear;  for  reUef  given  to  the  wife  "  and  children"  is  by 
that  act  to  be  considered  to  be  given  to  the  husband, 
the  bastard ;  and  as  he  could  not  be  separated  from  . 

lua  fiunily,  such  relief  would  be  incurred  by  reason  of 
his  maintenance. 

(<)  5  6.  &  AdoL  l€d.  (6)  1  M.  &  Sel.  310. 

o2 
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1835.  J.  L»  Adolphus  contri  was  stopped  by  the  court. 


Wandley 
and  Another 

V, 
SlflTB. 


Parke  B. — The  question  is  on  the  tenns  of  tl 
security  given  to  the  township.  It  is  sought  to  extei 
the  remedy  given  to  these  overseers  by  54  G.  3-  c.  I  "J 
8.  8.  to  the  indemnifying  this  township  against  all  t 
consequences  of  the  birth  of  the  bastard  son  of  Hatmi 
White,  reckoning  among  fliem  the  maintenance  of  t 
bastard's  own  wife  and  family.  But  the  object  as  w 
as  the  language  of  the  bond  is  confined  to  indei 
nifying  the  township  for  all  charges  brought  on  it 
reason  of  the  birth^  education,  and  maintenance  of  t 
child,  as  a  child.  When  he  attained  21,  the  respc 
sibility  of  the  parish  wholly  ceased.  If  the  constn 
tion  contended  for  by  the  plaintiffs  were  to  prevail, 
would  extend  to  make  the  defendant  Uable  to  inde 
nify  the  parish  for  all  the  expenses  of  the  maintenar 
of  the  bastard's  descendants  to  the  remotest  gene 
tion. 


Alderson  B. — The  word  "child'*  is  to  be  constra 
in  the  sense  which  it  bears  when  used  in  the  acts  i 
lating  to  bastard  children.  The  bastard  had  ceased 
be  chargeable  before  attaining  his  age  of  twenty-oi 
and  having  supported  himself  for  several  years,  agi 
became  chargeable,  after  having  married.  In  con 
quence  of  the  new  burden  to  the  township,  the  putat 
father  is  sued  on  this  bond ;  but  the  plea  is  an  eni 
answer  to  the  action. 

GuRNEY  B.  concurred. 


Judgment  for  the  defendant 
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1885. 

Price  against  Williams. 
ASSUMPSIT.    The  declaration  stated,    that   theThfcfseo^ 

IX,  ,  ,  Wheeler  v. 

defendant,  before  and  at  the  time  of  making  the  Heydon,  Cro. 
agreement,  promise,  and  undertaking  hereinafter  men-  ^^^  ?^^g3 
tiooed,  was  vicar  of  the  vicarage  of  Lampeter  Pont-  and  Brownl. 
jfepien,  in  tbe  county  of  Cardigan,  and  was  seised  in  decide»^Aa?a 

kis  demesne  as  of  freehold  in  right  of  his  said  vicarage  lease  by  the  in- 
,     ,  .      1  ,     1      1  J  •        cumbenl  of  a 

of  and  m  the  messuage,  tenement,  lands,  and  premises  benefice,  in 

bthe  said  agreement  mentioned  and  described,  and  ^h^tever 

,  terms  it  is 

being  so  seised  on  the  3d  September  1824,  it  was  then  framed,  ope- 

and  there  agreed  upon  between  the  said  defendant  of  S^J'^aT'*^* 
the  one  part,  and  the  said  plaintiff  of  the  other  part,  as  a  demise,  so 
fdlows: — First,  the  said  defendant,  in  consideration  of  hTa>nt^mi^ 

tbe  yearly  rent  and  agreement  thereinafter  mentioned,  incumbent:  for 

,        ,  ^,  .11--/V1  .ii  ^®  could  not 

m  00  the  part  of  the  said  plamtin  to  be  paid,  done,  pass  a  greater 

and  performed,  hath  agreed  to  set  and  let,  and  by  interest.  But 
tbofie  presents  did  agree  to  set  and  let  unto  the  said  an  incumbent 
plaintiff  all  that  messuage,  tenements,  and  lands,  com*  ^^tenn  iT  ^^ 
BKudy  called  the  Glebe,  otherwise  the  Bryn,  together  broken  by  bis 
vith  all  the  cottages  and  vicarage-house  thereunto  be-  the  ^nefice^ 

longing  in  the  said  parish  of  L.  P.  in  the  said  county  ^^^^  ^e  end 
.^        ,--_  -         -ii..nr»n  1      of  the  term. 

<n  I.,  to  hold  the  same  unto  the  said  plaintiff  from  the  a  declara- 
tion stated  that 
the  defendant 
^  a  vicar  seised  in  his  demesne  as  of  freehold  of  his  glebe,  cottages,  and  vicarage 
^'^"ises,  agreed  to  set  and  let  the  same  to  the  plaintiff,  to  hold  to  him  from  a  sub- 
sequent &y,  for  the  term  of  fourteen  years,  at  and  under  a  yearly  rent  named,  pay- 
^half-yearly.  A  lease  was  to  be  drawn,  prepared,  and  executed  by  and  between 
^  laodlord  and  tenant,  if  required  by  either  of  them,  at  the  sole  expense  of  the 
Mord. 

Breaches;  first,  that  the  defendant  neglected  to  procure  a  lease  to  be  executed 
fotbeplaiatiff';  and,  secondly,  that  the  plaintiff  resigned  the  vicarage,  and  that  another 
^I'cumbent  being  inducted,  evicted  the  plaintiff.  Held,  on  demurrer,  that  the  contract 
^  well  pleaded,  without  stating  whether  the  legal  effect  of  it  was  to  operate  as  a 
pttseot demise  or  not;  and  that  after  the  lessee  had  demanded  a  lease,  it  was  to  be 
P^ed  by  the  lessor,  and  not  to  be  tendered  by  the  lessee. 

A  breach  was  so  laid  in  a  declaration  as  to  make  it  doubtful  whether  it  was  laid 
1^ breach  of  the  agreement  declared  on,  or  as  special  damage  only.  Another 
^^was  well  pleaded.  Held,  that  a  demurrer  to  the  whole  declaration  was 
too  large. 


Price 

17. 


19S  CASES  IN  MICHAELMAS  TERM 

1835.       25th  day  ot  March  then  next  ensuing  the  date  thereofj 

for  the  term  of  fourteen  years,  at  and  under  the  yearlj 

rent  of  130/.,  payable  half-yearly;  that  is  to  say,  thi 

Williams,    ggth  day  of  September  and  the  25th  day  of  March 

yearly,  the  first  payment  to  commence  atid  be  made  oi 

g9th  Sept.  1826 ;  secondly,  that  the  said  plaintiff  shoul< 

be  at  liberty  to  let  in  parcels,  or  otherwise,  any  part  6 

the  said  premises,  or  the  whole,  to  any  tenant  or  te 

nants  that  the  said  plaintiff  might  deem  proper;  aad 

lastly,  that  a  lease  should  be  drawn,  prepared,  am 

executed  by  and  between  the  landlord  and  tenant, 

required  by  either  of  them,  at  the  sole  expense  of  ifl 

landlord  only,  as  agreed  upon :  and  also  that  the  wm 

defendant  thereby  reserved  to  himself  the  right 

entering  a  meadow  field  and  garden  situated  betws! 

Lampeter  and  Pontfeau^  and  buildings  thereon,  aO^ 

ing  the  said  plaintiff  a  fair  compensation  for  all  €3 

mages,  and  also  that  a  field  (described)  should  be  ex 

empt  from  the  said  bargain.    Mutual  promises.    Avei 

ment,  that  after  the  making  of  the  said  agreement 

and  by  virtue  thereof,  the  plaintiff  entered  into  poe 

session  of  the  premises  in  the  said  agreement  ineii 

tioned,    and  thereby  agreed  to  be   demised  to  tin 

said  plaintiff.     And  although  the  said  plaintiff  had 

always  been  ready  and  willing  to  perform  the  sail 

agreement  in  all  things  on  his  part  to  be  done  ani 

performed;   and  although   the  said  plaintiff  did  dc 

mand  and  require  of  the    said  defendant,  that  h 

should  procure  a  lease  to  be  executed  to  him  die  sAi 

plaintiff,  of  the  said  last-mentioned  premises,  to  wit,  e 

the  20th  day  oi  January  1834;  and  although  the  sm 

plaintiff  hath,  from  the  time  of  making  the  said  agM 

ment  hitherto,  been  ready  and  willing  to  execute  mm 

lease  on  his  part,  yet  the  said  plaintiff  in  fact  said 

that  the  said  defendant,  contriving  &c.  to  injure  tl 
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1  plaintiff^  did  not  not  would  perform  bis  said  agree*       ISSfi. 

at|  nor  his  promise  and  undertaking,  but  deceived 

e  said  pbuntiffin  thisi  that  he  wholly  neglected  and 

ifuaed  to  procure  a  lease  to  be  executed  to  him  the 

M  plaiotiff  ci  the  last-mentioned  premises,  when  re* 

fiested  by  the  said  plaintiff  so  to  do,  according  to  the 

tnie  intent  and  meaning  of  the  said  agreement ;  and 

(be  said  defendant  also  deceived  the  said  plaintiff  in 

lUf,  thai  after  the  making  the  said  agreement,  and 

fhOst  the  said  {daintiff  was  so  possessed  of  the  said 

lyt«ieDtioned  premises,  the  said  defendant  resigned 

the  said  vicarage,  and  one  Z.  L,  clerk,  doctor  in  di^ 

liaity,  was  duly  presented,  instituted^  and  inducted  to 

tbe  same,  whereby  the  said  Z.  Z.  became  seised  of 

the  said  last-mentioned  premises,  as  in  his  demesne  as 

of  freehold  in  right  of  his  said  vicarage,  and  being  so 

<eised,  the  aiud  L.  Z.  in  MiehaelmoM  term  18S3  brought 

•Qaedon  of  ejectment  in  &c.  at  WesimiMter,  against  the 

said  plaintiff,  to  recover  possesuon  of  the  said  last-meI^" 

tioaed  premises,  of  which  said  action  the  said  defendant 

hadaotiee,  but  whdly  neglected  and  refused  to  defend 

the  same,  whereupon  the  said  Z.  Z.  obtained  judgment 

i&  tbe  said  action,  and  issued  a  writ  of  possession 

thereupon,  whereby  the  said  plaintiff  was  turned  out 

^rfposseaaioD  of  the  said  last-mentioned  premises;  by 

^eaas  whereof  the  said  plaintiff  hath  lost  and  been 

^'^xrived  of  divers  great  gains  and  profits  which  he 

^^^nld  have  enjoyed  by  and  from  the  possession  of  the 

^^id  la8t4aentioiied  premises,  for  the  term  in  the  said 

^^reement  mentioned,  and  hath  lost  all  the  benefit  and 

^^vaolage  of  divers  large  sums  of  money  which  be  the 

^^id  fdainliff  had  laid  out  and  expended  in  and  about 

%lQe  iaapiDvemant  and  cultivation  of  the  said  last-men 

"^ioiied  premises,  and  hath  been  deprived  of  divers  large 

estops  wUeh  were  growing  upon  the  said  last-mentioned 

f  lenuses  at  the  time  when  the  said  plaintiff  was  so 
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1835. 

PaiciB 
Williams. 


turned  out  of  possession  thereof  by  the  said  L.  L.  aG 
aforesaid.     Damage  1000/. 

Demurrer,  assigning  for  causes  that  although  it  i 
alleged  that  the  plaintiff  demanded  and  required  tb 
defendant  to  promise  a  lease  to  be  executed  to  th 
plaintiff,  it  is  not  averred  that  any  lease  was  tendercs 
to  the  defendant  for  execution ;  and  further,  that  it 
not  possible  to  discover  from  the  declaration  whetha 
the  averment  that  the  defendant  resigned  the  livii^ 
and  that  his  successor  ejected  the  plaintiff,  is  inten^i^ 
for  a  special  statement  of  damage,  or  as  a  breads 
the  agreement  declared  on,  or  of  some  agreement , 
be  implied  therefrom,  which  ought  to  have  been  ex 
pressed  in  the  declaration ;  and  further,  that  it  is  uncer 
tain  whether  the  plaintiff  by  his  declaration  means  U 
plead  the  contract  there  stated  as  amounting  to  ai 
actual  demise,  or  as  being  merely  an  agreement  for  ^ 
lease,  and  also,  &c.  The  marginal  note  on  the  de 
murrer  was,  that  the  plaintiff  intended,  among  othe 
things,  to  insist  that  there  was  an  implied  agreement  ii 
the  contract  declared  upon,  that  the  tenancy  was  t 
enure  so  long  only  as  the  defendant  continued  vicar. 


J?.  V,  Williams  in  support  of  the  demurrer.  It  is  m 
sufficient  to  state  the  agreement  in  fact  made  by  ib 
parties,  without  going  on  to  allege  the  legal  operatic 
and  result  of  it.  In  Monnington  v.  William  (a),  Twi 
den  J.  said,  where  a  man  in  pleading  sets  forth  his  titi 
by  a  conveyance,  in  which  are  the  words,  '*  give,  gran 
release,  confirm,  bargain,  sell,  &c.  he  must  express  I 
which  of  them  he  will  use  it."  (6)  Since  Goodtitley 
Way  (c),  an  agreement  to  let,  and  an  agreement  to  takx 
with  a  stipulation  for  executing  a  future  lease,  operatx 


(a)  1  Vent.  109,  which  seems  the  case  cited  in  2  Wms.  Saund.  97  e. 

(b)  See  also  per  PolUxfen  C.  J.  Baker  v.  Lade,  3  Lovinz,  291. 

(c)  1  T.  R.  733. 


neDt  by  the  defendant,  not  for  actual  demiae,  but 
anting  •  future  leaae,  eviction  ia  no  breach  of 
greement;  whereoa  if  it  operatet  aa  aa  aetoal 
t  for  fimrteen  years,  the  declaration  should  hare 
1  k  to  be  such,  treating  the  case  aa  if  a  core- 
or  quiet  enjoyment  bad  been  made  between  the 
I.  The  breach  is  amhigaoua ;  for  if  the  agree- 
ne  taken  to  be  one  of  actual  demiae,  with  a  sti- 
Hi  for  further  assurance,  the  grant  of  a  new  lease 
the  defendant  had  resigned  Ae  vicarage  would 
desa,  the  grantor  having  no  interest  then,  and 

not  have  been  an  estoppeL  [Parke  B.  The 
Bent  does  not  stipulate  for  a  leaae  under  seal.] 

die  action  cannot  be  maintained,  for  the  plaintiff 
jt  tendered  a  lease  to  the  defendant  for  his  eze- 
I,  Baxter  t.  Lewia  {b).  The  onus  of  preparing 
aae  is  on  the  lessee,  though  &e  whole  expense  of 
ag  in  this  caae  is  to  be  home  by  the  lessor  as  well 
>  vendor.  [Parte  B.  In  practice  the  vendor  pays 
vfeottofexeetiHng  the  conveyance,  where  no  ex- 
itipulalion  is  interposed,  aa  in  this  case.]  The 
i^ly  implies  that  this  agreement  should  only  en- 
H  long  aa  the  defendant  continued  vicar,  Wheeier 
ffJom  (e).    That  waa  a  cue  where  a  parson  made 
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oontiiiiied  parsoD  there,"  was  not  a  Tarianoey  bat  sup 
ported  by  the  evidence. 

John  Evans  contrs^.  If  the  matter  respecting  dM 
eviction  be  only  laid  in  aggravation,  and  as  special  da 
mage,  it  is  not  demurrable  (a).  But  if,  as  the  plaintii 
contends,  it  is  sufficiently  stated  to  constitute  a  aecoai 
breach,  the  demurrer  to  the  whole  declaration  is  (o( 
large,  Powdick  v.  Lyon  (b).  Chamley  v.  Winstamley  {e) 
thouj^  not  exactly  in  point,  because  after  verdictp  i 
analogous,  and  shows  that  if  a  breach  of  the  actus 
agreement  between  the  parties  sufficiently  appears  01 
this  record,  the  plaintiff  will  have  judgment.  It  w# 
not  necessary  to  state  the  instrument  as  (grating  b] 
actual  demise ;  for  whether  it  did  or  not  the  {daialil 
would  be  entided  to  recover.  The  plaintiff  was  not  boiuii 
to  tender  the  lease  for  the  defendant's  executitmj  fo 
the  demand  of  it  was  in  this  case  the  only  act  re<iuire< 
to  be  done  by  the  plaintiff  as  lessee.  Upon  that  tb 
defendant,  as  lessor,  was  bound  to  jNrocure  the  lease  I 
be  prepared,  as  well  as  executed,  at  his  sole  expense 
and  was  to  do  the  first  act,  which  is  the  distinctioi 
established  in  Lacey  v.  LMeeyid)^  referred  to  by  Clue 
Baron  Comym  in  his  Digest^  tit.  Pleader  (C.  55).  Tli 
opinion  of  Soughian  J.  in  Wheeler  v.  Heydan,  as  n 
ported  in  Broumlaw  and  Bulatrode  (e),  differs  firom  tfa 
position  on  the  other  side,  that  any  such  contract  mm 
in  law,  and  is  adopted  in  Bac.  Ah.  tit.  Leasee  (F)  {f\ 
and  Watson't^  Clergyman's  Law*  In  the  later  case  si 
Thomas  v.  Rudge  (g),  where  a  person  covenanted  witl 

(a)  Amory  v.  Brodrich,  5  B.  &  Aid.  712  j  Vuffield  v.  Scott,  d  T.ft.  3^4 
thooglt  btd  oit  enor,  or  ta  irrest  of  judgmeiit ;  Stttton  v.  JtimMmte,  1 T.  1 
408,610.  (6)  ll£iit,65. 

(c)  5  East,  266;  and  see  Le  Bret  v.  PapHUm,  4  East,  50S. 

(«)  GnK  Eliz.  U9.  (r)  2  Vol.  88. 

(/)  4  Vol.  94,  Gwillim*8  edit. ;  and  see  1  Bythewood  Ott 
by  Jamasb  74. 

(s)  a  Bulstrode,  202  -,  4  Bac.  Ab.  943. 
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A.  liwQiiitely,  thai  he  should  haw  hit  titfiei  for  thir- 
teeo  7681%  wilbout  saying  **  if  he  should  so  long  Ufe 
aad  oontimie  incinnbent/'  and  before  the  expiration  of 
the  tern  resigned  his  benefice,  per  quod  his  lessee  was 
eoiled  of  his  tithes,  the  court  of  King's  Bench  hdd 
tk  parson  liable  to  hhn  on  the  covenant,  the  resigna- 
ion  being  an  iannediate  atrndance  of  the  lease  at  con- 
Mi  UWa 

£.  r.  Williams  in  reply.  Whether  the  first  breach 
s  A  principal  breach,  or  ancillary  to  that  sti^g  the 
eric&m,  or  the  reverse,  the  objections  taken  go  to  the 
whole  declaration.  The  allegation  is  not  more  certain 
tbaa  if  it  had  been  that  the  defendant  demised  or 
agreed  to  demise  («)•  [Patie  B.  We  have  no  doubt 
OB  the  case,  but  as  there  b  some  obscurity  in  the  words 
^  Kt  and  let"  in  the  declaration,  we  wiU  consider  it] 

Ctir*  mdv.  tndi.  (b) 

The  judgment  of  the  court  was  afterwards  delivered 
ui  Hilary  term  by 

PiaKE  B.  (after  stating  the  pleadings.) — One  ob- 
jeetioB  to  die  plaintiff's  right  to  recover  on  this  de- 
cinttion  was,  that  tiieie  was  an  implied  agreement 
a  the  contract  declared  upon,  that  the  tenancy  was 
t«  emre  so  long  only  as  the  defendant  eontinned 
nm.  This  objection  was  founded  on  the  ouie  of 
Ifheekr  ▼•  Heyd€m{e\  in  which  the  declaration  for 
Bot  aettii^  out  tithes  stated  the  plaintiff's  title  by  lease 
of  tithes  by  the  parson  for  six  years,  if  he  Uved  so  long 
mi eonimmed  parson  there:  and  ffoot  of  a  lease  for 
fSoL  years,  "'if  he  lived  so  kng,''  was  hdd  to  suppmrt 

(a)  See  fier  V.  Sadler,  2  ChitU  R.  519;  Hex  ▼.  Path,  5  B.  &  C.  261 ; 
fi«t.\flrfi,  6D.&R.  143. 

{h)  Viz.  Parht,  Aldtrton,  and  Gumey  Bs.  Lord  Abingtr  was  titdog  in 
eqiity,  and  BoUaad  B.  was  at  cliamben. 

(0  Cio.  Jac  32a« 
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the  averment;  for  the  condition  *'  if  he  lived  so  long  and 
continued  parson"  is  no  more  than  what  the  law  speaks. 
From  the  report  of  the  same  case  in  BroumloWf  ISS, 
the  decision  upon  this  point  is  said  to  have  been  ad- 
journed, in  consequence  of  an  opinion  of  Houghtan*%i 
and  the  court  to  have  been  equally  divided.  It  ap- 
pearsi  however,  from  the  report  in  2  Btdstrode,  83,  to 
have- been  finally  decided.  Be  that  as  it  may,  that  case 
decides  this  point,  merely,  that  a  lease  by  a  rector^ 
whatever  its  terms  are,  operates  in  point  of  law  as  a  de- 
mise, so  long  only  as  he  continues  parson ;  for  he  could 
not  pass  a  greater  interest.  The  declaration  does  not 
describe  the  contract  between  the  parties,  but  the 
estate  which  passed  by  the  demise;  and  the  case 
closely  resembles  that  of  Pike  v.  Eyre  {a).  It  does 
not,  however,  admit  of  a  doubt,  but  that  where  the 
contract  between  the  parson  and  the  tenant  is  for  a 
term  of  years,  a  breach  of  such  contract  is  committed, 
if  the  parson  resigns,  Rudge  v.  Thomas  (6).  This  ob- 
jection therefore  cannot  prevail. 

The  next  objection  was,  that  the  breach  for  not  exe^ 
cuting  a  lease  was  ill  assigned,  because  it  was  not 
averred  that  a  lease  was  tendered  by  the  pbdndfil 
But  as  the  lease  was  to  be  prepared  at  the  sole  expense 
of  the  defendant,  he  was  to  prepare  it,  and  not  the 
lessee.  It  may  be,  indeed,  that  one  may  be  bound  by 
the  express  terms  of  the  contract,  to  prepare  a  lease 
or  conveyance,  and  yet  that  it  shall  be  paid  for  by  ano- 
ther, for  such  stipulations  are  not  inconsistent;  but 
where  all  that  is  stipulated  for  is,  that  it  shall  be  pre- 
pared at  the  expense  of  the  lessor,  and  there  is  no 
context  to  explam  it,  it  must  be  intended  that  the 
lessor  b  to  prepare  it  also.  Thb  breach,  therefore,  is 
well  assigned. 


(a)  d  B.  &  0.  dod. 


(6)  3  BoIsU  202. 
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The  next  objection  is,  that  the  allegation  that  the 

defendant  resigned  the  livings  and  that  his  successor 

qected  the  plaintiff,  is  so  made,  that  it  cannot  be 

known  whether  it  be  a  breach  of  an  agreement,  or  a 

special  damage :  but  as  &e  demurrer  is  to  the  whole 

declaration,  and  the  other  breach  is  well  assigned,  the 

demurrer  is  too  large,  and  this  objection  cannot  pre- 

id  (a),  supposing  it  was  otherwise  valid,  which  we 

think  it  was  not. 

The  last  objection  is  to  the  whole  declaration.    It  is, 
&at  it  is  uncertain  whether  the  plaintiff  pleads  the 
eootract  as  a  demise,  or  merely  as  an  agreement  for  a 
lose:  and  if  tiie  former,  it  is  urged  that  the  rule  of 
hv  is,  that  it  ought  to  be  pleaded  according  to  its  legal 
d&ct.    There  is  no  doubt  but  that  in  deducing  title, 
it  is  the  established  rule,  that  conveyances  are  to  be 
pleaded  as  they  operate ;  for  which  several  authorities 
were  cited,  to  which  that  of  Moore  v.  Earl  of  Ply^ 
mdkifi)  may  be  added.    But  here  the  plaintiff  does 
not  deduce  title  to  the  property  by  lease.    He  is  de- 
daring  on  the  contract  of  the  defendant  that  he  shall 
hold  for  the  term  of  fourteen  years,  and  suing  for  a 
breach  of  that  contract;  and  there  is  a  sufficient  con- 
tract to  that  effect  alleged  in  this  declaration.    There 
is  no  uncertainty  in  the  declaration;  for  it  is  pleaded 
^  an  agreement  that  the  plaintiff  shall  hold  for  four- 
teen years,  and  also  that  a  regular  lease  should  be 
executed,  if  required,  but  only  in  that  case.   Our  judg- 
ntent  must  be  for  the  plaintiff. 

Judgment  accordingly. 

(s)  See  ferguMton  ▼.  MiUhtU  and  Spyer  ▼.  Ththoell,  ante,  179. 191.  and 
lSaiuKl.2a5b.  note  (9). 
(0  5  B.  &  Aid.  70 ;  and  aee  Stephen  on  Pleading,  389,  Ut  edit. 
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Defries  against  Shell. 


To  an  action  A  SSUMPSIT  fiv  work  done  and  materiab 
SeTfSit  Pleag:  firat,  dod  atiumpsit,  except  as  to  7i 

pleaded,  first,  secondly,  payment  of  that  sum;  thirdlyi  a  i 
issuras  to  foturthly^  that  the  debt  for  the  recovery  of  whi 
part  of  the  de-  action  was  brought  did  not  amount  to  4Qff.»  and  t 

mand;  and        ■■   n     i  i       •         i 

fourthly,  that  defendant,  at  the  tune  the  action  was  commence 
^h'^h^h^^^  a  person  residing  and  inhabiting  within  the  juris 
tion  was  of  the  court  of  requests  mentioned  in  a  certain 
K2  to  parliament  made  at  Westmm,ter.  in  the  county  o 


40«.,  and  that  dle§ex,  in  the  SSd  year  of  the  reign  of  our  late  soi 
ant  w?Ls  re^°  '  ^^^  Oeorge  the  Second,  late  king  of  Great Briia 
sident  within  tuled  "  An  act  for  the  more  easy  and  speedy  recc 
tion  of  the  of  small  debts  within  the  Tower  HamleiSf*  and  wi 
Tower  Ham-    ^^^  g^  ^1^  liable  to  be  carried  and  summoned 

Utt  court  of 

Requests' Act,  the  said  court  of  requests  for  such  debt;  upon 
c^3a  At  the  ^^^^  "phaB  issue  was  taken.  The  sum  claimed 
trial  the  jury    plaintiff  in  his  particulars  was  fU.  8f .,  being  the  I 

diet  for  the      ^  *  ^^^^  ^^  ^  ^«    '^^  ^^^  ^^^  before  one 
plaintiff  under  secondaries  of  the  city  of  London  under  a  writ  i 

the  general 

issue,  damages  eridence  was  given  on  the  part  of  the  defem 

Xedefendtnr  •«*PF>'*  ^^  ***®  *^"'*  pl®»*    The  jury  found  a 
upon  the        for  the  plaintiff  upon  the  first  issue,  damages  '. 

Thrde^endant  ^^  ^^®  defendant  upon  the  second  issue,  and 
having  ob-       plaintiff  upon  the  third ;  and,  with  respect  to  the 

tained  a  rule     .  i^niii  ii 

nisi  to  enter  a  issue,  they  found  that  the  sum  sought  to  be  rec 
suggestion       ^y  thg  plaintiff  did  not  amount  to  the  sum  of  40 

under  the  act       ■'        ,       ,   -      , 

to  deprive  the  that  the  defendant,  at  the  time  the  action  ws 
Sste^'fnJto'  «^enced,  resided  within  the  jurisdiction  of  such  c 
entitle  the  de-  requests.  ^fi#iy  having  obtained  a  rule  to  shoti 
S%e''  ^hy  *e  plaintiff  should  not  bring  the  writ  of  tr 
court,  on         indorsement  thereon  into  court  and  file  the  pi 

showing  cause, 

discharged  the  rule,  on  the  ground  that  the  defendant  might  obtain  the  bene 

act  by  entering  up  judgment  under  tbs  fourth  plsi* 
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m  that  the  defendant  might  enter  a  suggestion  diereon,       1885. 

diat  the  debt  recovered  did  not  amount  to  40^.,  and 

diit  at  die  time  of  the  commencement  of  the  action  the 

defandant  waa  resident  within  the  jurisdiction  of  the 

ttort  of  requests  fiir  the  Tower  Hamlets,  and  why  die 

fUntiff  should  not  pay  to  die  defendant  the  costs  of 

fti  nut,  together  with  the  costs  of  the  applicadoni  pur* 

mot  to  die  above  act  of  the  23  Geo.  2.  c.  30.; 

C  Jotnu  now  showed  causOf  By  the  8th  section  of 
I  ii  set  it  is  providedf  that  if  the  judge  who  tried  the 
mm  diall  oertify  that  diere  was  a  probable  or  rea- 
MBifaie  cause  of  action  for  40s.  or  more,  that  the  plain- 
tiff ihsll  not  be  liable  to  pay  costs,  but  shall  recover  his 
coiti  of  suit  as  if  the  act  had  not  been  made.  Here 
Ae  action  was  tried  before  the  secondary,  who  had  no 
poser  to  give  the  certificate  spoken  of  in  the  above 
iKtioo,  and  consequently  diis  cannot  be  considered  as 
I  case  within  the  act,  for  non  constat  but  that  such  a 
certificate  would  have  been  given,  if  the  cause  had 
ken  tried  before  a  judge  of  one  of  the  superior  courts. 
Also,  by  the  7th  section,  the  fact  of  the  defendant 
Ung  resident  within  the  jurisdiction  of  the  court  of 
ntfm^  is  to  be  proved  by  sufficient  testimony,  to  be 
^ed  by  the  judge  or  judges  of  the  court  where  the 
>ctioQ  diall  depend ;  and  on  such  evidence  being  given, 
the  said  judge  or  judges  are  not  to  allow  the  plaintiff 
Ins  costs,  but  to  award  that  he  shall  pay  costs  to  the 
defendant.  It  is  clear  from  this  clause  that  the  plain- 
tiff cannot  be  deprived  of  bis  costs  and  made  to  pay 
those  of  the  defendant,  except  the  cause  has  been 
regularly  heard  before  a  judge  of  the  court  in  which 
the  suit  has  been  brought.  The  finding  of  the  jury 
on  the  fourth  plea  was  erroneous  upon  the  evidence 
adduced  at  the  trial.  [Parke  B.  Notwithstanding  the 
foarth  plea,  the  plidntiff  is  entitled  to  judgment  upon 
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the  record.]  By  the  2  W.  4.  c.  65.  the  jurisdictl 
of  the  court  of  requests  of  the  Tower  Hamlets  is  ^ 
tended  to  debts  under  5/.«  and  the  act  gives  the  pav 
an  option  to  proceed  either  in  the  superior  courts  or . 
that  court.  By  this  statute  the  restriction  of  the  2 
G.  2.  c.  30.9  compelling  the  suitor  in  a  debt  not  amounl 
ing  to  408.  to  bring  his  action  in  the  court  of  requesti 
is  taken  away.  It  may  be  contended  that  the  2  TT.  4 
only  applies  to  debts  between  40s,  and  5/. ;  but  her 
the  action  was  not  brought  for  an  original  demand  c 
2/.  Ids.g  but  for  a  balance  of  a  larger  sum  (a).  [Pari 
B.  The  jury  have  found  that  the  demand  was  undf 
40s.9  and  we  are  bound  by  the  record.  Why  does  in 
the  defendant  act  upon  the  fourth  plea?  Alderson'l 
He  should  enter  up  judgment  upon  it.] 


Parke  B. — This  rule  must  be  discharged  with  cobI 
The  defendant  will  have  the  full  benefit  of  the  fourt 
plea. 

The  other  barons  concurred. 

Rule  discharged  with  costs,  which  were  to  I 
deducted  from  the  defendant's  costs  of  tl 
action ;  the  plaintiff*  to  deliver  the  writ  of  tri 
and  indorsement  to  the  defendant's  attorney. 


(a)  See  JenkUuoH  ?•  Morton,  EasUr  teim  1836,  past. 
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Beaumont  against  Dean. 

A  Rale  was  granted  for  delivering  up  the  bail-bond  An  affidavit 
to  be  cancelled  on  entering  a  common  appearance,  ^^^^  ^5  ^ 
00  the  ground  that  the  defendant  had  been  twice  ar-  being  sworn 
rested  for  the  same  cause  of  action,  without  a  judge's  tomey  in  the 
order  for  the  second  arrest.     A  bail-bond  which  had  cause,  un- 
been  given  on  the  first  arrest  had  been  cancelled  on  pears  that  he 

the  authority  of  Gunn  v.  Mac  CUntock  (a).  7*»  »"<^^  ^^ 

^  .  .  .      torney  at  the 

Before  showing  cause,  it  was  contended  for  the  plain-  time  the  affi- 
tf,  that  the  affidavit  on  which  the  rule  was  granted  s^oro^^d 
coiikl  not  be  used,  it  appearing  to  be  sworn  before  a  it  is  not 
commissioner,  who  was  now  sworn  to  be  '^  one  of  the  he^was  at^hat 
present  attomies  to  the  defendant  in  this  cause."  *iroe  "  one 

It  was  answered,  that  the  commissioner  should  have  nies^tothe 

been  shown  to  be  the  defendant's  attorney  in  the  cause  ^efen^ant  in 

''  the  cause. 

at  the  time  the  affidavit  was  sworn;  B£g.  Gen.  Hit,  (Reg.  Gen. 
«  W.  4.  8.  6.  (4).    To  this  the  court  assented.  ^'^^  ^-  ^• 

Cause  was  then  shown  on  affidavits  denying  that  the 
Kcond  arrest  was  for  the  same  cause  of  action  as  the 
Snt;  but  as  that  appeared  doubtful  on  the  affidavits, 
and  the  amount  was  the  same,  the  court  referred  that 
to  the  master,  with  the  costs  of  the  rule. 


s.  6.) 


Hayes  in  support  of  the  rule;  Humfrey  showed 

cause. 

W  4 TjT.  R.  988.  {h)  2  Tyr.  R.  341 . 
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Chalkley  against  Cabtee. 

If  the  copy  of  HPHE  served  copy  of  the  writ  of  summons  omitted  tb^ 
mons^n  Mk""  words  *'  on  promises."  On  summons  at  chamber^ 
sumpsity  to  set  aside  the  writ,  it  was  urged,  that  though  the  oopif 

which  is 

serredon  a       ^^  ^^9  ^^^  ^^^  might  be  good;  and  also  that  it  wai^ 

defendant,  ^qq  j^te  to  apply,  as  the  plaintiff  had  taken  another  stepi, 

*'  on  pro-  viz.  entering  an  appearance  on  the  defendant's  behalf^  ^i 

Sui^i  -^^S'  Gen.  Hil.  2  W.  4.  No.  33.  [ante,  Vol.  II.  p. 

forsettingaiide  The  writ  having  been  set  aside  by  the  order  of  liu 

but  only  an  '  Earned  judge,  with  costs,  the  court  granted  a  rule 

objection  to  get  aside  that  order.     Cause  was  shown,  that  the  partieiH 

H^.  ben.  having  applied  to  a  judge,  were  concluded;  as  Reg.  Gi 

m.2W.  4.     jifi^A.  3  W.  4.  No.  10.  [ante,  Vol.  III.  p.  4.]  gives  leai 
rfo.  33.  pre* 

▼ents  an  ap-     to  apply  to  the  court,  or  a  judge ;  and  that,  at  all 


^et^^e  wo*   ^'  should  be  shown  that  the  judge's  order  was  wrong 
ceedipgs  n>r     producing  the  writ  actually  issued,  so  as  to  prove 

ezeept^^iQ    ^^  ^^^  ^^^  *^®  same  omission  hi  it  as  the  copy. 
a  reasonable 

after'a  fresh         Parke  B. — It  is  not  shown  that  the  writ  itself 
step  taken  by    not  in  the  regular  form.    Then  as  the  point  that 

the  party  ap-  »  -^ 

plying  r  Held,  writ  might  be  good,  though  the  copy  served  miyht  bg 

that  entering    migtaten,  was  taken  before  the  learned  judge,  his  order 
an  appearance  *  ^  ^      ©  *  »•       *    '^ 

by  the  plain-     must  be  set  aside.     As  to  the  other  point,  No.  33  of 

fendant  was^"  -^^S'  ^^^^  ^*^'  ^  ^'  *•  ^^^Y  applies  to  the  party's  own 

not  such  a        act,  and  the  appearance    by  the  plaintiff  for  the  de« 
step  of  tlie  de-  /.     ,     ^       ,  j./r.  .     ^i- 

fendant,  as       fendant  makes  no  difierence  m  this  case. 

would  prevent 

jecting  to  an  Ru'c  absolute  on  the  first  ground. 

irregularity  in 

the  copy  of  Thomas  in  support  of  the  rule,  Martin  contrd. 

toe  nvnt  * 

Benred. 
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Noel  agahsi  Boyd  (a). 

8SUMPSIT  against  the  defendant  as  the  aeeeptor  In  aMmipsit 
of  A  fafll  of  exchange,  dated  11th  Odober  18S4,for  ^^^^^ 
'^  drawn  by  ode  JZieA»  indorsed  by  him  to  NewUm^  ceptor  of  a 
hf  bim  to  Lemit  and  by  LtmU  to  the  phuntiff,  chaDgeTthe 
oooDta  lor  money  paid  to  the  nse  of  the  defend-  ^lefeiKiant 
md  cm  an  account  stated.    Plea  to  the  first  count,  ^  facts! 
tlie  defendant  accepted  the  bill  for  the  aocommo-  ^n^nRfr»>d 

1     •  »  1  to  the  drawer 

■I  of  Hi€hf  and  without  any  Talue  or  connderation,  and  subse- 
that  the  said  hidorsement  by  Rich,  in  the  first  2^^°^,^^. 
ift  mentiooedf  was  an  indorsement  in  blank;  and  aiiegingthat 
Bioh  never  delivered  the  said  bill  to  the  said  as^eU  as  the 
Ilea,  but  that  he  delivered  it  to  one  LewU  Levy;  io^orsers 
I  tfie  said  LewU  Levy  then  received,  and  from  took  the  bui' 
Doe»  until  one  Lawrence  Levy^  as  hereafter  men*  T^  ^Jf^^' 
ledy  first  became  possessed  thereof,  held  the  same  &cts,  con- 
f  a  spedflc  purposej  for  the  s<^  use  and  benefit  of  al^^^^^t 
s  laid  JSteA,  and  not  otherwise;  to  wit,  for  the  the  plaintiff 
apose  and  in  order  that  he  the  said  Lewis  Levy  lojiAjide 
i^  get  the  said  bill  discounted  for  the  said  EicA,  bolder  of  the 

,,,,,-_,.  _  .  ,     bill  for  valae. 

m  tost  be  should  deliver  and  pay  the  proceeds  The  plaintiff 
kasot  upon  such  discounting,  to  the  said  JRicA  ;  and  '«P*»«i  that  he 

-  inraS*     xne 

i  TOch  the  said  Lawrence  Levy,  before  and  at  the  plaintiff  called 

a  witness,  who 

(•)  The  original  pleadings  rtsembled  those  io  Notl  ?.  Rich,  Trin.  1835.  ^'^^^^^Jjf  ^^jj^g 

is  swe  tmeoded  after  the  plaintiff  in  that  action  obtained  jadgment  on  pUuntiff  to  dis- 

iavnr.  count  the  bill, 

which  he  did, 
Iff  obtaining  the  witness's  name  to  it.  The  judge,  after  observing  that  the  plain- 
if  hid  admitted  the  allegations  of  fraud  contained  in  the  plea,  left  the  case  to  the 
117  to  say,  on  the  credit  of  the  witness,  whether  the  transaction  was  bona  fide  on  the 
utof  the  plaintiff.  Verdict  for  the  defendant.  Alderson  and  Gumey  Bs.  were  of 
■MB  that  the  Terdict  was  supported  by  the  evidence ;  while  Parke  and  Bolland 
I  thought  the  jury  might  have  been  misled  as  to  the  extent  of  the  admission  on  the 
sold,  and  inclined  to  send  the  case  to  a  new  trial. 

Whether  a  plaintiff,  by  taking  issue  in  his  replication  on  one  only  of  several  facts 
led  in  a  plea,  admits  the  rest,  for  any  purpose  besides  that  of  pleading  on  the 
Old ;  €.^.  for  the  purpose  of  considering  them  at  the  trial,  as  if  they  had  been 
sally  C9£id)U»bsd  by  testimony;  quare. 
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1885.  time  when  the  said  bill  was  delivered  to  him  as  he 
after  mentioned,  had  notice:  and  the  defendant  furtl 
saith,  that  the  said  Lewis  Levy  fraudulently  and  C€ 
nously,  in  violation  of  good  faith,  and  contrary  to  t 
said  purpose  for  which  he  received  the  said  bill,  aft 
wards,  to  wit,  on  the  12th.  day  of  October  1834,  di 
vered  the  same  to  the  said  Lawrence  Levy,  and  I 
said  Lawrence  Levy  took  and  received  the  same  fir 
the  said  Lewis  Levy  upon  other  and  different  ter 
and  without  discounting  the  same  for  the  said  Hi 
and  contrary  to  the  said  special  purpose,  and  in  brei 
and  violation  thereof,  to  wit,  for  the  purpose  and  unc 
colour  and  pretence  of  securing  a  debt  then  alleged 
be  due  from  the  said  Lewis  Levy  to  the  said  Lawren 
Levy;  and  the  said  Newton,  John  Lewis,  and  the  plai 
tiff,  before  and  at  the  said  time  when  the  said  bill  w 
so  indorsed  to  them  respectively  as  aforesaid,  ai 
when  they  first  respectively  received  the  same,  h 
notice  of  the  premises  aforesaid :  and  the  defendant 
fact  saith,  that  no  consideration  or  value  whatever,  € 
cept  as  aforesaid,  hath  been  given  or  had  and  receiv 
by  the  said  Rich,  or  to  or  by  any  other  person  on  1 
behalf  or  at  his  request,  for  or  on  account  of  the  si 
indorsements  of  the  said  bill  by  the  said  Rich:  a 
further,  that  the  plaintiff  hath  not  been,  nor  is  he  t 
bonajide  holder  of  the  said  bill  for  any  value  or  c< 
sideration  made,  done,  or  given  by  him  on  that  behi 
Replication,  that  the  plaintiff  was  and  is  the  bon&  j< 
holder  of  the  bill  in  the  first  count  mentioned,  for  val 
and  consideration  given  by  the  plaintiff  in  that  beha 
on  which  issue  was  joined. 

At  the  trial  before  Gurney  B.  at  the   Middlei 
sittings  after  last  Trinity  term,  John  Lewis  was  caD 
as  a  witness  for  the  plaintiff.     He  swore  that  he  fi 
saw  the  bill  in  November  1834,  when  it  was  given 
him  by  Newton^  who  was  a  cousin  of  his  and  an 
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tomejr:  that  he  applied  to  the  plaintiff  to  get  the  bill       1835. 

diwountedy  who  required  him  to  put  his  name  upon  it: 

tint  he  received  the  bill  in  order  to  obtain  the  discount 

firom  Spfer  an  attorney,  with  whom  the  witness  was  an 

articled  clerk :  that  the  plaintiff  gave  him  the  amount 

io  two  checks,  which  the  witness  got  cashed  imme- 

diitely,  and  also  in  money,  making,  with  the  discount, 

die  sum  of  100^,  but  no  one  else  was  present :  that  he 

Ittoded  over  the  whole  of  the  money  to  Newton.     Both 

die  chedu  were  produced  and  proved  by  the  witness, 

M  was  also  the  letter  he  wrote  to  the  plaintiff.    On 

cnn-examination,  he  said  that  Lawrence  Levy  was  his 

ivother  and  a  sheriff's  officer,  and  that  he  did  not 

know  or  believe  that  he  had  any  thing  to  do  with  the 

tnosaction.     The  defendant  called  no  witnesses.    The 

karned  judge,  in  summing  up,  told  the  jury  that  the 

facts  stated  in  the  plea  were  admitted  to  be  true,  they 

oot  being  denied  in  the  declaration ;  that  the  question  for 

tbeir  consideration  was,  whether  the  plaintiff  had  given 

value  for  the  bill;  expressly  adding,  that  if  they  be- 

fiered  the  witness  Lewis,  they  ought  to  find  for  the 

plaiotiff.    Verdict  for  the  defendant. 

Hnmfrey  moved  for  a  new  trial ;  first,  on  the  ground 
that  the  verdict  was  against  evidence,  and  also  for  mis- 
direction by  the  learned  judge,  who,  when  he  told  the 
jary  that  the  facts  stated  in  the  plea  were  admitted, 
omitted  to  draw  the  distinction,  that  they  were  to  be 
tabn  as  so  admitted  for  the  purposes  of  pleading  only. 
\Alderson  B.  It  was  for  the  defendant  to  show  that  the 
alleged  bona  Jide  holder  knew  under   what   circum- 
ttaoces  the  bill  was  obtained.     The  plaintiff  admits  on 
the  pleadings  that  the  bill  was  concocted  in  fraud  to  a 
certain  extent,  not  in  fact,  but  only  for  the  purposes  of 
pleading.    He  might  know  the  fact  subsequently,  and 
yet  it  might  have  had  no  effect  on  his  conduct  at  the 


214  CASES  IN  MICHAELMAS  TERM 

1836.  time.  Still  the  allegation  that  the  bill  was  fraudul 
obtained  must  be  considered  to  be  involved  k 
issue,  and  the  jury  were  to  judge  of  the  credit  of  2 
Newton  was  not  called,  nor  any  reason  given  wby 
should  choose  to  have  LetMs  name  put  on  thd 
The  court  were  of  opinion  that  there  was  no  miM 
tion  (a),  but  granted  the  rule  upon  the  ground  p 
verdict  being  against  evidence. 

Crowder  now  showed  cause  (A).  This  court  wl 
disturb  the  verdict,  it  being  a  case  purely  for  the 
sideration  of  the  jury  upon  the  credit  due  to  th< 
ness.  With  regard  to  the  replication,  it  was  peri 
competent  for  the  plaintiff  to  have  put  in  issue  a 
facts  stated  in  the  plea;  for  it  has  been  decided  (0 
he  might  have  replied  de  injurid.  {Parke  B.  No. 
case  cited  only  shows  that  a  replication  in  the  nati 
de  injurid  would  be  good.  That  makes  all  the 
ference  (ef ).] 

Humfrey  contri.  The  verdict  for  the  defendan 
obtained  by  a  prejudice  of  the  jury  existing  againi 
witness  Lewis.  The  admission  made  in  this  : 
cation,  though  made  merely  for  the  purposes  of  plea 
was  treated  by  the  judge  as  concluding  the  plaint 
point  of  fact.  In  addition  to  the  vivd  toce  eviden 
Lewis,  the  banker's  checks  were  produced,  ais  wi 
his  own  letter  to  the  plaintiff,  which  bore  every  1 
of  authenticity.  [Parke  B.  Was  any  question  s 
whether  the  plaintiff  had  not  sued  Newton  ?]  Then 


(a)  See  Stephen  cm  Pletding,  3d  ed.  203, 318,  and  sole ',  3 
B.(l);  3  Mod.  40. 

(6)  Before  Parks,  Bolland,  Alderion,  and  Gurney  Bs. 

(c)  l^oel  V.  Uich,  4  D.  P.  C.228. 

{d)  Sec  DOW  liaaci  v.  Farter,  post ;  and  Griffin  r*  YaUit  3  Biog. 
679. 
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Slid  about  htm  except  an  observation  of  the        1835. 
<lffenjsnt^8  counsel  to  the  jury.     [Alderson  B.   It  is 
cjidte  clear  that  the  plaintiff  would  have  succeeded  with 
tbe  jiiiy  if  he  had  been  called^  and  had  given  a  satis- 
fictmy  Account  of  the  transaction.     Parke  B.    My 
impression  is,  that  the  jury  did  not  disbelieve  the  witr 
vts  LewUg  but  that,  in  arriving  at  the  conclusion  they 
£d,  they  presumed  something  beyond  his  evidence; 
and  the  question  is,  whether  there  is  any  legal  ground 
to  rapport  that  presumption.     Alderson  B.  I  cannot 
Ke  how  the  jury  could  throw  the  facts   stated  in 
the  pleadings  out  of  their  consideration ;  for  the  issue 
m,  whether  fiiU  value  had  been  given  by  the  pluntiff 
fai  the  bill,  that  ii,  fiill  value  without  notice  of  the 
FRtkHis  fimudolent  transacticHis;  and  here  the  plaintiff 
vlio  nes  does  not  call  Newton  to  prove  he  had  no 
nehnotioe.] 

Cur.  adv0  puli. 

AfterwazdBi  on  23d  November, 

Paiike  B.  said, — This  was  a  motion  for  a  new  trial,  on 
^0 grounds;  first,  that  the  verdict  was  against  the  evi- 
^IcDce,  and,  secondly,  that  the  observations  of  the  learned 
J^idge  respecting  the  plaintiff's  admissions  on  the  plead- 
ings, had  as  much  effect  on  the  jury  as  if  it  had  been 
tvored  before  them  in  fact,  that  the  plaintiff  did  not 
torn  by  the  bill  in  a  legal  manner.     As  the  jury  may 
We  supposed  that  the  facts  stated  in  the  plea  were  to 
le  taken  as  true  in  fact,  because  they  were  not  denied  by 
the  plaintiff  in  his  replication,  I  should  have  been  better 
tadsfied  by  sending  the  case  to  another  trial,  parti- 
cularly as  the  plaintiff's  evidence  is  uncontradicted  by 
the  defendant,  and  a  transaction  must  be  taken  to  be 
hmfide  tin  the  contrary  b  proved.     In  this  view  my 
brother  BoUand  concurs  with  me ;  but  as  my  brother 
Qurney,  who  tried  the  cause,  is  perfectly  satisfied  with 
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18S5.       the  verdict,  and  my  brother  AUersan  adheres  to 
r^^^^^^    opinion  he  formed  on  the  argument,  and  considen 

17.         jury  to  be  sufficiently  warranted  by  the  evidence  ~        jj 
^^^*       arriving  at  the  conclusion  that  the  plaintiff  did 

come  fairly  by  the  bill  in  question,  the  rule  will  not 

made  absolute.* 


^  > 


I 


M\ 


GouGENHEiM  ogainst  Lane  and  five  Others. 

Where  a  plain-  HPHE  plaintiff  sued  in  form&  pauperis  for  assaulting 

tres^ltt  in  '^^  imprisoning  him.    The  declaration  contiuned 

formdpmiperit,  four  counts,  the  last  being  for  an  imprisonment  on  12th 

verdict  for        October  1832.     Each  defendant  pleaded  the  general 

nominal  da-     jggu^  before  the  new  rules  of  pleading  began  to  operate. 
mages,  he  is  ... 

entitled  to  full  The  plaintiff's  arrest  was  on  a  capicu  ad  sat^faeieu' 

^A^^wit""^  Awi,  which  issued  from  the  court  of  hustings  m  London 
nesses,  and  of  on  12th  October  1832,  and  was  set  aside  for  irregularity.  •! 

Sie  bn^as      ^^  ^^^  '^^^^  before  arrested  on  a  writ,  which  was  set         ^^ 
were  requisite  aside  for  the  invalidity  of  the  affidavit  of  debt.    He  also 

to  support  the  .  -    -  .        .ii       i  .       a 

count  on  sought  to  recover  for  two  previous  illegal  arrests.  As  one 

which  he  sue-  q{  jjje  defendants  was  only  concerned  in  the  arrest  on 

ceeded,  after  •' 

abandoning      12th  October  1832,  all  the  former  counts  were  aban*  «-» 
Xt^per      doned  by  the  plaintiff.     Verdict  for  plaintiff  agaidBt 
plaintiff  is        three  of  the  defendants.  Lane,  BarrowcUff,  and  DavieM 
B€g,  Gen.  Hil.  ^^  ^^^  ^^^^  count,  with  a  farthing  damages,  and  for  thoi 
2ir.4.No.74.,  defendants  on  the  three  first  counts.    Verdict  for  tb 
costs  of  such     other  three  defendants  on  all  the  counts.     Lord  Lt/nd^^ 
of  several  de-    j^^^st  C.  B.  who  tried  the  cause,  refused  to  certify 

fendants  as  ,  ,     .  ,     ,  ^ 

hare  got  ver-    deprive  the  plaintiff  of  costs.    The  plaintiff's  attomej'v^ 
ducted  from      charged  all  the  defendants  with  the  costs,  and  deliveredC^ 
his  general       his  bill  to  Lane's  attorney,  who  acted  for  all  of  them^^ 
cause.  ^^  ^^  taxation  it  was  urged  that  the  plaintiff  having 

recovered  less  than  5/.,  was  only  entitled  to  costs  out  of 
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pockety  but  the  master  relied  on  the  fact  of  the  postea        1835. 
pring  him  40#.,  ^d  taxed  him  his  costs  in  the  usual     ^-^v«^/ 
way  at  8R  12#.   From  this  he  took  off  10?.  17*.  6d.  as  Gouoenheim 
costs  due  to  Lane,  Barrowcliff,  and  Davies,  for  their        Lake 
verdict  on  the  three  first  counts,  but  would  not  give       othen? 
any  costs  to  the  defendants  who  had  a  general  verdict. 
A  rule  was  granted  for  the  master  to  review  the  taxa- 
tion, by  allowing  the  plaintiff  only  his  costs  out  of 
pocket,  and  to  confine  thc^costs  to  so  much  of  the  briefs 
and  evidence  as  he  should  consider  necessary  to  make 
out  the  plaintiff's  imprisonment  on  12th  October  1832| 
and  the  subsequent  facts  connected  with  it ;  and  by 
deducting  the  costs  of  the  acquitted  defendants  from 
the  plaintiff's  costs. 

Crowder  and  Mansel  showed  cause.  First,  a  pauper 
plaintiff  who  recovers  a  verdict,  though  for  less  than  5/., 
ia  as  much  entitled  to  receive  costs  as  another  plaintiff. 
His  non-liability  to  pay  costs  for  his  own  default  does 
Dot  oust  his  right  to  receive  them  for  the  default  of  the 
defendant.  Price  v.  Brown  (a).  Blood  v,  Lee  (i).  Se- 
condly, the  plaintiff  is  entitled  to  the  costs  of  testimony 
adduced  to  establish  the  irregularity  of  the  first  process, 
and  to  connect  it  with  the  arrest  in  October  1832. 
Thirdly,  in  the  common  case  the  acquitted  defendants 
would  be  entitled  to  their  costs,  and  to  deduct  them  from 
the  plaintiff 's  costs;  Reg.  Gen.  HiL  2  W.  4.  s.  74.;  but 
that  rule  only  applies  where  a  defendant  would  be 
entitled  to  receive  costs  from  a  plaintiff.  Now  as  this 
plaintiff  sues  as  a  pauper,  he  would  not  have  paid  costs 
to  these  three  defendants,  had  they  had  a  verdict ;  then 
they  cannot  have  their  costs  deducted  from  his,  for  that 

would  be  in  fact  to  receive  them  from  a  pauper  plain- 
tiff. 

£rfe  contr^,  in  support  of  the  rule.    The  course  of 

(0  1  B.  &  P.  39.  (6)  3  Wils.  24. 
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praotic^  has  been  unvaried,  that  costs  out  of  pockfi 
only  are  taxed  to  the  attorney  of  a  pauper  who  re 
covers  less  than  6/.  The  officers  of  the  courts  in  tbf 
case,  refuse  theh*  fees. for  passing  the  record,  sealio 
subpcenasi  and  court  fees  &c,,  whereas  they  take  Ihei 
when  the  verdict  is  for  BL,  as  they  are  then  tase 
against  the  adversary.  On  the  second  point,  moel  < 
the  witnesses  were  whoUy  unnecessary  to  prove  lb 
imprisonment  on  12th  October.  One  of  the  defend 
ants  was  not  implicated  in  any  iinprisoning  of  the  plain 
tiff  before  the  12th  October^  and  the  evidence  al  tfi 
trial  was  confined  to  that  day.  Nor  does  Reg^  Om 
HU.  a  TF.  4.  s.  74.  apply  to  paupers. 


Per  Curiam  (a). — The  authorities  show  that  thoug' 
the  plaintiff  does  not  pay  costs,  he  is  entitled  to  recdv 
them,  and  to  have  his  costs  taxed  in  the  conuno 
manner,  unless  the  judge  certifies  to  deprive  him  < 
them,  as  he  might  do.  The  taxation  is  so  far  correct 
but  it  should  be  referred  back  to  the  master  to  be  re 
viewed,  by  striking  out  costs  allowed  by  him  to  th 
plaintifi^  for  imprisonments  alleged  to  have  taken  plac 
before  that  on  12th  October.  As  to  the  last  point,  th 
Stat.  23  H.  8.  c.  15.  gave  no  costs  to  any  defendao 
^here  a  verdict  was  recovered  in  trespass  against  an; 
one  of  several  defendants;  and  8  &  9  TF.  3.  c.  11.  s.  1 
only  gives  costs  to  such  one  or  more  of  several  dc 
fendants  in  trespass  as  are  in  fact  acquitted  by  verdid 
Then  as  we  could  not  give  costs  to  these  defendanl 
to  be  paid  by  a  pauper  plaintiff,  we  cannot  order  thei 
to  be  set  off  against  him. 

Rule  absolute  to  review  the  taxation  accordingly. 

(a)  Parftiy  BoLtand,  Alder$on,  and  Gumey  Bs. 
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rjOUNTRY  bail  by  affidavjt.    Before  proceeding  Wbm 

to  justify  them,  J.  Jervis  applied  for  costs,  they  jLwl  hariM" 
haiiiig  betn  before  rejected ;  and  cited  Smith  t«  Cooper,  been  before 
I  pritoner,  (a).    Archbold  contended  that  bail  by  affi-  defendant  ^ 
dant  were  not  within  the  rule,  but  only  bail  who  appear  ™^t  m^e  a 

^  *^  deposit  for 

B  person  to  justify;  Henderson  v.  Dorling  (6).  costs. 

An  affidarit 
opposing  a 

Gurnet  B.  decided  that  the  rule  applied  as  well  to  bau  on  uie 
countfy  as  town  baU.    The  deposit  of  51.  having  been  gJ^jJ^ST' 
•ccotdbgly  made,  J.  JereU  produced  an  affidavit  that  preTumshr  m- 
cneof  the  bidl  bad  been  before  rejected  at  chambers  suffice,  witli* 

bj  Lord  Dtfjwkm  C.  J.;  but  as  the  affidavit  did  not  out  Rowing 

that  08  was 
itite  that  he  was  marked  in  the  master's  book  as  re-  rejactsd  for 

i^cted  for  insufficiency,  he  was  suffered  to  justify.  wsuffidsnqr. 

0)  1  Tjrr.  R.  379. 

O)  HS.  Aidd>.  Pr.  171,  n. ft,;  TtnnsU  ? .  Gardtur,  (bidi 


Casley,  Assignee,  against  Smtthe. 


T 


'H£  pkintiff  sued  as  assignee  of  a  bail-bond.     A  An  afiidavii 
rule  bad  been  granted  to  set  aside  the  proceedings,  ^^  ^ 
^  an  affidavit  entitled  ''  John  Casleff,  assignee,  &c.,"  name  of  a 
^hout  stating  of  whom  he  was  assignee*   On  showing  L^^^ignwU 
cuts,  the  decision  of  JUttledale  J.  in  the  practice  described  in 
wort  of  King's  Bench,  in  Phillips  v.  Hutchinson  (e)  «« j.  c"  AsT 
VII  relied  on,  where  that  learned  judge  discharged  a  Bifi^^^" 
■inikr  rulci  and  would  not  allow  an  amendment 

Per  Curiam. — Whether  the  proceedings  be  ivrongful 

(c)3D.P.C.20. 


m 
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Casley 

V, 

Smtthb. 


or  not  on  the  part  of  the  plaintiff,  the  affidavit  used 
set  it  aside  must  be  regular.    The  rule  must  be 

Discharged. 


Miller  in  support  of  the  rule,  Humfrey  against  it 


Where  in  an 
action  for  a 
libel,  a  pe- 
remptory un- 
dertaking to 
try  was  en- 
larged, and 
just  before  the 
cause  was 
called  on,  at 
the  sittings 
after  'Drinxty 
tem],the  senior 
counsel  for  the 
plaintiff  left 
the  court, 
upon  which 
the  plaintiff's 
attorney  being 
taken  by  sur- 
prise, and 
obliged  to  act 
on  the  emer- 

§ency,  with- 
rew  the  re« 
cord : — ^the 
court  in 
Mkhaelmai 
term  enlarged 
the  peremp- 
tory under- 
taking to  try 
till  the  sittings 
after  that 
term. 


Pierce  against  Williams. 

r^ASE  for  libel.  The  plea  bore  date  17th  Februc 
1834.  Issue  was  joined  on  10th  May,  and  not 
of  trial  was  given  for  the  sittings  after  Trinity  term 
that  year.  The  notice  of  trial  having  been  count 
manded,  a  rule  for  judgment  as  in  case  of  a  nonsuit  \ 
obtained  on  behalf  of  the  defendant,  which  was  d 
charged  on  a  peremptory  undertaking  to  try  at  the  ft 
sitting  in  Hilary  term  1835.  Fresh  notice  of  trial  ^ 
given  on  13th  January  1835,  for  the  first  sitting  in  tl 
term.  The  plaintiff  delivered  briefs,  and  was  ready 
try;  but  on  the  19th,  just  before  the  sitting  day,  a  n 
for  a  special  jury  was  obtained  by  the  plaintiff,  i 
application  to  a  baron  to  discharge  that  rule,  on  t 
ground  that  it  was  obtained  for  delay,  the  plain 
stated  that  delay  was  desirable  till  another  cause  tl 
pending  against  the  defendant  had  been  tried,  as  he  < 
pec  ted  that  evidence  material  to  this  cause  would 
given  (a).  Hereupon  the  judge  enlarged  the  peren 
tory  undertaking  to  the  sitting  af);er  the  term, 
appointment  to  nominate  the  special  jury  having  b< 
made,  the  rule  for  it  was  discharged  on  3d  Febma 
and  the  peremptory  undertaking  was  enlarged  till  I 


(a)  See  Clarki  ?•  Allbutt  and  another,  ante,  71* 
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fivt  attiag  in  the  next  Easter  term,  on  payment  of       18Sd. 

costs.    On  15th  April  1835,  a  fresh  notice  of  trial  was 

^en  for  that  sitting,  the  pause  was  set  down  for  trial, 

and  continued  on  the  paper  till  the  sittings  after  TVsni/y 

term.    No  special  juries  were  taken  at  the  sittings  in 

orafter  Eatier  term  or  in  Trinity  term.    On  the  SOth 

/me  1835  the  cause  was  called  on,  in  the  absence  of  the 

senior  counsel  for  the  plaintiff,  who  was  then  address* 

oig  a  committee  of  the  House  of  Commons.    There- 

npon  the  phuntiff 's  attorney  withdrew  the  record,  not 

DOBsidering  it  prudent  to  try  without  his  assistance. 

ITlie  counsel  had  been  in  attendance  till  very  shortly 

b^bre  the  cause  was  called  on ;  and  it  was  sworn  that 

til  he  then  left  the  court,  the  plaintiff's  attorney  had 

intimation  or  reason  to  suppose  that  he  would  not 

in  attendance,  and  was  taken  quite  by  surprise,  and 

to  act  on  the  emergency. 
Within  the  four  first  days  of  term, 

Addiion,  for  the  plaintiff^  obtained  a  rule  to  enlarge 

tie  peremptory  undertaking  to  the  sitting  after  Mi» 

^iadmas  term,  which  was  made  absolute  on  the  terms 

of  the  plaintiff  s  paying  the  costs  of  the  day,  and  of 

this  application. 

Piatt  showed  cause. 


II TU  Sixth  Yxah  o?  WILLIAM  JY. 

iiddtd  thit  bIm  had  nol  appealed  in  due  time.    From       1885. 
die  latter  dedasm  the  appealed  to  the  Court  of  Dde^ 


Ek  parte 
filei|Wlio  dedded  against  the  appeal,  and  remitted      Smttii. 

die  caote  to  the  Court  of  Arches,  which  directed  a 
relaxation  of  the  inhibition ;  which  being  served  upon 
the  jodge  of  the  Consistory  Court,  he  ordered  the 
enie  to  proceed  in  that  court  as  though  no  appeal  bad 
hm  made.    Mrs.  Smyth  brought  in  additional  articles, 
ttd  prayed  leave  to  correct  her  libel,  but  the  judge 
iifiised  to  receive  them  and  rejected  her  prayer.     She 
ippealed  from  this  decision  to  the  Court  of  Arches, 
vliidi  pronounced  in  &vour  of  the  appeal,  reversed 
ilie  decree,  retained  the  principal  cause,  directed  a 
for  the  transmission  of  the  original  Ubel,  and 
Mrs.  Smyth  leave  to  correct  the  libel.     Mr. 
\yth  appealed  from  this  decree  to  the  king  in  council, 
his  petidon  was  referred  to  the  judicial  committee, 
prayer  was,  that  their  lordships  would  report  in 
fmor  at  the  appeal,  that  the  decree  appealed  from 
Bdglit  be  reversed,  the  principal  cause  retained,  and 
lie  dismissed  from  all   fiirther  observance  of  justice 
theiein.    His  wife's  prayer  was,  that  the  decree  might 
bt  aflbmed,  the  principal  cause   retained,  and  that 
tbeir  lordships  should  assign  to  hear  an  admission  of 
tbt  Kbely  and  exhibits  &c.,  and  that  the  same  might 
be  transmitted  by  the  Consistory  Court,  &c.    This 
ippeil  came  on  to  be  heard  on  the  ISth  February 
1835,  when  the  judicial  committee  reported   to  his 
oajetty  in  favour  of  the  appeal,  that  the  decree  ap« 
pealed  from  ought  to  be  reversed,  the  principal  cause 
mtsioed,  and  that  Mr.  Smyth  should  appear  absolutely 
therrin  |  and  they  ordered,  that  if  bis  majesty  should 
confirm  their  report,  Mr.  Smyth  should  appear  abso- 
lutely before  the  surrogates  of  the  committee  on  an  ap- 
pointed day.    Mr.  Smyth  desired  to  be  heard  against 
the  ofder  of  the  judicial  committed  to  appear  abso- 
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1835.       lutely,  but  they  refused  to  hear  him,  and  their  decre 
^'^^^^^^^    was  afterwards  confirmed  by  the  king. 
Smyth.^  a  copy  of  the  decree  of  the  judicial  committee  ha 

been  served  on  Mr.  Smyth,  citing  him  to  appear  ar: 
see  further  proceedings. 

That  gentleman  now  applied  in  person  for  a  vr- 
of  prohibition  to  the  judicial  committee.    To  prc^ 
that  this  court,  as  a  superior  court  of  Westmins.-z 
HaUy  has  power  to  grant  this  writ,  he  cited  A  B^ 
Abr.    tit.    Prohibition  (A),    Grant   v.    Sir    Ckat^m 
Gould  (a).      The  court   of   delegates,  though  e^ 
blished  by  25  H.  8.  c.  19.  s.  4.,  to  determine  definiti^ 
appeals  from  the  ecclesiastical  courts,  has  been  prmc^ 
bited  from  proceeding  beyond  its  jurisdiction,  Rt^wa 
V.  Bishop  of  Chester  (b).    The  powers  of  that  coim. 
are  transferred  to  the  king  in  council  by  3  &  3  fF.  ^ 
c.  92.  which  enacts  by  s.  3,  that  the  judgments,  orders 
and  decrees  of  the  privy  council  are  to  be  final,  an* 
not  subject  to  any  commission  of  review.     By  3  &  • 
WA.  c.  41.  s.  3.  appeals  are  to  be  referred  by  hismajestf 
to  the  judicial  committee  of  the  privy  council,  who  aro 
to  hear  and  report  thereon  to  the  king  for  his  decision. 
The  judicial  committee  therefore  now  stands  in  thie 
place  for  the  court  of  delegates.     The  jurisdiction  ol 
the  superior  courts  is  not  ousted,  unless  by  expresi 
terms  (c).  Rex  \.  Dukes  (d),  Rex  v.  Hales  {je\  Hari> 
ley  V.   Cooke  (/).    Secondly,  the  judicial  committee 
have   exceeded  their  jurisdiction  by  deciding  on  i 
matter  coram  nonjudice  de  facto,  and  ordering  the  ap- 
pearance of  the  appellant,   although  prayed  for  bj 
neither  party  to  the  appeal,  that  being  made  witl 
respect  to  a  different  matter;  namely,  whether  the 

(a)  2  H.  Bl.  100. 

(6)  Hobart,  15,  nomine  Hutton^s  cate,  Moore,  861,  S.  C. 
(c)  2  Burr.  1040.  (d)  3  T.  R,  542.  («)  5  T.  R.  66a 

(/)  Id.  p.  542;  and  see  Tyrwhitt's  note  to  1  Bum's  £cc1^astic|I 
Law,  Pfeface,  zl. 
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decree  of  the  court  of  arches  was  right.    The  judicial       1835. 
committee,  consequently,  ought  to  have  simply  deter-    ^"^"^^^^^^ 
mibed  that  point,  and,  having  done  so,  wsls  functus  officio,      Smyth. 
^without  power  to  make  any  further  order.    In  Wood*s 
Jut.  b.  4.  c.  1.  it  is  laid  down,  **  If  the  Court  of  Delegates 
seroke  a  will  they  cannot  grant  letters  of  administration, 
^  their  power  is  to  hear  and  determine  the  appeal." 
Besides,  the  committee  has  decreed  upon  a  subject 
(Oram  non  judice  de  jure.    The  question  as  to  the 
(defendant's  appearing  absolutely  was  determined  in  his 
firour  by  the  consistory  court,  from  whose  decision 
there  was  no  appeal  unless  within  fifteen  days  after 
die  sentence,  as  required  by  24  H.  8.  c.  12 ;    for  by 
S    &  4  nr.  4.  c.  41.  s.  20.,  appeals  must  be  brought 
inthin  the  times  previously  prescribed.     No  court  can 
therefore  re-consider  that  question ;  the  plaintiff's  right 
appeal  was  clearly  barred.     This  is  not  a  judgment 
to  a  writ  of  error,  but  an  extra-judicial  decree 
^»Kilj  to  be  impugned  in  this  mode. 

Lord  Abinger  C.  B. — Although  ex  officio  a  mem- 
%^er  of  the  judicial  committee  of  the  privy  council,  I 
Viive  never  been  summoned,  and  therefore  do  not  he- 
sitate to  deliver  my  judgment  upon  the  present  case.     I 
SiVe  DO  opinion  upon  the  question,  whether  this  court 
^d  the  court  of  Common  Pleas  have  power  to  grant 
Prohibitions  (a) :  for  assuming  that  this  court  possesses 
soch  a  power,  it  does  not  appear  to  me  that  any  case 
'^^  been  made  out  which  calls  upon  us  to  interfere. 
It  18  alleged  that  the  judicial  committee  have  come  to 
^  wrong  decision  upon  a  matter  in  which  they  have 
jurisdiction,  for  it  is  a  mistake  to  say  they  have  none. 
They  have  power  to  remove  the  suit  into  their  own 
court,  to  take  cognizance  of  it,  and  to  make  decrees  and 

(a)  See  Sciaiii»  ▼.  Rau:ling$,  ante,  46. 
VOL.  I.  Q 
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18S5.       orders  respecting  it,  in  the  same  manner  as  the  coii^^hiiy^ 
'^^''^^^     of  delegates  might  have  done.    That  being  so,  if  tba^KDey 
Smyth.       have  fallen  into  any  error,  whether  in  some  in"  ~* 
tory  matter,  or  in  their  final  judgment,  we  cannot  re 
it,  or  entertain  an  appeal  from  their  decision.     It  see 
not  altogether  consistent  with  the  principles  of  our 
to  give  to  any  new  court  an  original  jurisdiction, 
out  a  power  existing  somewhere  to  reverse  its  ju 
ment.     We,  however,  cannot  afford  any  redress,  fc^'ary 
there  be  any  mistake  in  the  proceedings  of  the  judiou/    j 
committee,  it  is  in  a  point  of  practice,  which  cannot  he     ^^^^ 
the  ground  of  a  prohibition,  though  it  is  sometiiaes      '•r'^ 
that  of  a  writ  of  error :  now  this  court  has  no  jurisdie— * 
tion  in  error.  '■ 


Parke  B. — I  am  also  a  member  of  the  judicial  com- 
mittee of  the  privy  council,  but  as  I  was  not  presen 
and  took  no  part  in  this  cause,  I  have  no  hesitation  i 
expressing  my  opinion.      I  concur  in  my  lord  chiefc^'^ 
baron's  view  of  the  case.     Conceding  that  this  courP' 
has  power  to  issue  prohibitions  in  cases  where  inferioi^ 
courts  exceed  their  jurisdiction,  and  that  a  party  is  ot 
right  entitled  to  the  writ,  without  the  exercise  of  ouw 
discretion ;  the  judicial  committee  had  jurisdiction  iir^ 
this  case,  which  is  aU  that  we  are  bound  to  watch  ove 
with  respect  to  inferior  courts.     It  is  a  fallacy  to  assumi 
that  the  act  complained  of  was  an  adjudication  on  tb^^^^ 
prior  proceedings  upon  appeal,  for  it  was  a  distinct  stej^  ^^P 
taken  in  the  cause  after  it  had  been  removed.     Whei^c— ^ 
the  appeal  was  lodged  the  committee  had  the  powe: 
of  retaining  or  remitting  the  suit.     They  retained  it:^ 
and  ordered  the  court  below  to  transmit  the  proceed- 
ings into  their  court.     Having,  by  virtue  of  the  re- 
moval, obtained  what  may  be  termed  in  this  respect, 
an  original  jurisdiction,  they  make  an  order  for  Mr. 
Smyth  to  appear  absolutely.     I  give  no  opinion  upon 
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tJsat  order,  bnl,  whether  righl  or  wrong,  it  was  a  step       1886. 
\mken  k  the  cause  hy  a  court  having  competent  juris-    ^•^'^v^^ 
iictioD.    If  the  law  had  allowed  of  an  appeal,  the  act       Swmn! 
^aupUoitd  of  might  or  might  not  have  been  matter 
Rir  one ;  but  as  it  does  not,  there  is  no  remedy  for  the 
ckddoD,  if  it  were  wrong,  which  I  do  not  think  it 


Aldkrson  B. — ^I  am  of  the  same  opinion.  It  seems 
tome,  that  the  matter  was  brought  before  the  judicial 
flammittee  by  both  parties.  Mr.  Smyth  prayed  that 
tfaey  would  retain  the  cause,  and  dismiss  him  from 
other  observance  of  justice  therein ;  Mrs.  Smyth  also 
rmyed  them  to  retwi  the  suit.  Both,  therefore,  re- 
TTed  the  cause  to  the  decision  of  the  judicial  commit- 
ie,  who  have  incidentaUy  taken  a  step  in  the  course  of 
ne  proceedings.  If  they  have  done  wrong  it  is  in  a 
tsmtXer  over  which  they  had  jurisdiction,  and  which 
^^udg  the  practice  of  their  own  court,  and  which 
a:xniot,  therefore,  be  the  subject  of  a  prohibition. 

CluRNEY  B.  conciurred. 


Westmoreland  against  Pike. 

IpMriSO^  had  obtained  a  rule  nisi  on  the  part  of  The  court  will 

the  defendant,  to  postpone  the  trial  in  this  action  "o^allow  a 

*^      "^  ^  party  to  show 

on  account  of  the  absence  of  two  material  witnesses.      cause  against 

a  rule  nisi, 
unless  he  has 
Knowks  now    showed   cause,  and  stated  that  the  obtained  office 

nie  having  been  moved  for  late  in  the  preceding  day,  aflsdavits  on 

which  it  was 
<^Ded,  or  at  least  given  an  undertaking  tliat  they  shall  be  procured ;  for  the  fees 
I^yible  in  respect  of  them  are  now  public  property. 

q2 
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1835. 


the  plaintiff  had  not  been  able  to  procure  office  c 
of  the  affidavits. 

Lord  Abinger  C.  B. — You  cannot  proceed  wi 
such  office  copies,  for  the  fees  payable  in  respc 
them  are  public  property,  and  form  part  of  the  revc 
the  officers,  therefore,  cannot  give  them  up. 
allow  the  case  to  go  on  your  client  must  underta 
obtain  copies  of  the  affidavits.  We  came  to  a  si 
decision  yesterday,  in  the  case  of  Soames  v.  . 
lings  (a). 


The  plaintiff  having  undertaken  to  procure 
office  copies,  the  rule  was  subsequently  dischi 
upon  terms. 

(a)  Reported  on  another  point,  anu,  46. 


in  London  on 
a  bill  of  ex- 
change, ac- 
cepted a  no- 
tice to  plead 
in  four  days, 
but  was  in 


Leneham  against  Goold. 

A  defendant     "DULE  to  set  aside  the  verdict  for  the  plainti6 

have  a  new  trial,  on  the  ground  that  the  de 
ant's  '*  residence  was  and  has  been  for  some  time 
in  Cork,''  so  that  he  should  have  had  fourteen  in 
of  eight  days*  notice  of  trial.  The  defendant  had 
arrested  in  London  in  an  action  against  him  as  ace 

timeufatei-ht  ^^*  ^^''*  ^^^^  ^^^^^  ^^^^  ^^  P^^^^  ^^  S^^^"  ^' 
days'  notice  of  objection,  the  defendant  being  in  London  then. 

to  his  attorney  ^^^^  ^^  ^^^  "^^  accepted.     His  handwriting  wa 

in  lA)ndon.       mitted  by  his  attorney  in  the  usual  way.     When  i 

After  verdict  j  j  j 

against  him  in 

London,  the  defendant  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  t 
residence  was  then  and  had  been,  for  some  time  past,  in  Cork,  and  therefore  1 
was  entitled  to  fourteen  days*  notice  of  trial.  On  showing  cause,  the  court  disc 
the  rule,  the  affidavit  on  which  it  was  granted  not  stating  where  the  defendant  gei 
lived,  or  that  he  was  temporarily  and  not  permanently  resident  in  London  at  th 
of  the  arrest. 
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of  trial  was  given,  the  defendant's  attorney  said  it  was        1835. 
irregular,  but  did  not  say  the  defendant  was  or  resided     ^^''^\'-^^^ 
in  Ireland,  and  he  was  sworn  to  have  been  in  London     ^''^h^** 
from  June  to  September.     It  was  stated,  that  the  afB-       Goold. 
davit  in  support  of  the  rule  was  sworn  by  the  defend- 
ant's bail,  the  reason  assigned  being,  that,  owing  to  the 
jefendant  8  absence  in  Ireland,  it  could  not  have  been 
ifom  by  him  in  term. 

Per  Curiam  (a). — The  defendant  himself  or  his  at- 
torney should  have  made  an  affidavit,  and  of  a  more 
satisfactory  kind.  Before  making  this  rule  absolute 
we  ought  to  be  satisfied  that  the  defendant  is  perma- 
nently resident  in  Ireland.  Consbtently  with  what  is 
raom  he  may  return  to-morrow  to  London.  Nothing 
shows  that  the  defendant,  while  resident  in  London, 
was  temporarily  and  not  permanently  resident  there. 

Rule  discharged. 

(c)  Lord  AHnger  C.  B.>  Parke,  Aldenon,  Cumey  Bs. 


Edwards  against  Danks. 


TN  an  action  on  a  bail-bond,  a  rule  was  granted  to  set  Where  pro- 
aside  the  service  of  the  writ  of  summons  and  sub-  u^^ru"^'j°"  ^ 

bail-bond  are 
sequent  proceedings  for  irregularity,  on  the  ground  that  taken  before 

there  was  no  default  in  the  original  action.   After  cause  first  action 
«hown,  the  court  (i)  discharged  the  rule  with  costs,  for  ^^®  ^^^^ 

the  mistake  not  being  in  the  service,  but  in  suing  out  aside  the  ser- 
vice of  the 

writ  the  d^* 
{h)  Lord  Abinger  C.  B.,  Parke,  Alderton,  and  Gurney  Bs.  f^^^  beine  in 

suing  out 
the  writ 
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1835. 

Edwards 

V. 

Danks. 


the  writ  itself^  was  the  subject  of  a  plea  in  bar  to 
action. 

Steer  for^  Mansel  against  the  rule. 


A  defective 
plea  being  de- 
livered, judg- 
ment was 
signed  for 
want  of  a 
plea  after  the 
time  for  plead- 
ing was  out, 
and  before 
the  delivery 
of  a  good 
plea.    A  rule 
to  plead  had 
been  given 
ascribing  a 
wrong  name 
to  the  plain- 
tiff.   The 
cou^  treated 
the  case  as  if 
no  rule  to 
plead  had 
been  given, 
and  held  the 
judgment 
irregular. 


Warne  against  Beresford. 

"P^EBT.     Rule  to  set  aside  a  judgment  signed  fc 
want  of  a  plea,  and  the  execution  thereon  forinri 
gularity,  the  words  "  never  was  indebted''  being  omitte 
from  an  intended  plea  of  nunquam  indebitatus. 

For  the  plaintiff,  the  judgment  was  supported  on'tl 
ground  that  no  rule  to  plead  could  be  found  on  searcl 
and  that  judgment  had  been  signed  after  the  time  fi 
pleading  was  out,  and  before  a  good  plea  had  bee 
delivered.  Lockhart  v.  Mackreth{a)  SLtid  Brandon 
Payne  {b)  were  cited.  The  rule  to  plead  was  in 
wrong  plaintiff's  name. 

Per  Curiam  (c). — In  Macher  v.  Billing  (rf)  a  defen 
ant  who  had  obtained  time  to  plead,  and  afterwards  i 
order  for  particulars  of  plaintiff's  demand,  delivered 
plea  not  signed  by  counsel,  though  concluding  with 
verification,  three  days  before  the  time  for  pleadu 
expired.  The  plaintiff  treated  the  plea  as  a  nullil 
and  signed  judgment  the  day  before  that  on  which  t' 
time  for  pleading  expired  ;  and  after  entertaining  soi 
doubt,  we  conferred  with  the  officers  of  this  court  a- 
of  the  King's  Bench,  who  certified  to  us,  that  by  t 
practice  the  judgment   was   prematurely   signed,   t 

(a)  5  T.  R.  661.  (6)  1  T.  R.  689. 

(r)  Lord  Ahinger  C.  B.  Parktf  Alder  son,  and  Gurney  Bs. 
(d)  4Tyr.  R.812. 
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defendant  having  all  the  last  day  for  delivering  a  plea 

figned  by  counsel.     We  thought  the  defendant  could 

not  be  presumed  to  have  waived  the  remainder  of  his 

time  for  pleading,  in  order  to  enable  the  plaintiff  to 

sign  judgment.     The  principle  of  that   case  applies. 

The  plaintiff  has  treated  the  plea  as  a  nullity.     Had 

there  been  no  plea,  the  judgment  would   have   been 

irregular  for  want  of  a  rule  to  pleadi  and  we  think  it 

irregular  now,  for  the  rule  to  plead  being  in  the  name 

o{  a  wrong  plaintiff  amounted  to  nothing. 

Rule  absolute. 


18S5. 


Warms 

v. 
Beresford. 


Short  against  Williams. 


THE  defendant  had  been  a  prisoner  in  execution  for 
twelve  calendar  months  for  a  debt  not  exceeding 
^.;  but  being  in  custody  of  the  marshal  under  48 
G.  3.  c.  123.,  and  not  of  the  warden  of  the  Fleet, 
the  court,  on  the  last  day  of  term,  refused  to  discharge 
hhn,  he  not  having  annexed  to  his  affidavit  a  certified 
copy  of  the  causes  in  which  he  was  in  custody  of  the 
marshal,  verified  by  affidavit ;  and  refused  to  hear  the 
iQotion  at  chambers,  saying  it  could  only  be  heard  in 
tem.   Mansel  for  the  defendant. 


A  debtor  who 
has  been  in 
execution  for  a 
year  for  less 
than  20/.  can- 
not be  dis- 
charged from 
foreign  cus- 
tody, under 
48  G.  3.  c. 
123.,  without 
annexing  to 
his  affidavit  a 
copy  of  the 
causes  in 
which  he  is  in 
custody,  ve- 
rified by  the 
proper  officer. 
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1835. 

Memoranda. 

MEMORANDA. 

TN  the  early  part  of  this  term,  the  Right  Honourabl 
Sir  Charles  Christopher  Pepys  Knt.,  Master  of  tl 
Rolls,  and  one  of  the  Lords  Commissioners  of  tl 
Great  Seal,  was  appointed  Lord  High  Chancellc 
He  was  also  elevated  to  the  peerage,  by  the  nam 
style,  and  title  of  Baron  Coitenham,  of  Cottenham 
the  county  of  Cambridge. 

At  the  same  time,  Henry  Bickersteth  Esq.,  one  of  b 
Majesty's  counsel,  was  appointed  to  succeed  Sir  C.  ( 
Pepys  as  Master  of  the  Rolls,  and  was  created  a  pec 
by  the  name,  style,  and  title  of  Baron  Langdalef 
Langdale,  in  the  county  of  Westmorland. 


END  OF  MICHAELMAS  TERM. 


REPORTS  OF  CASES 

ABOUBD  AND  DETSRMIHKD  IN  THE 

COURTS  OF  EXCHEQUER  OF  PLEAS 

AMD 

EXCHEQUER  CHAMBER, 

IN 

Ix  THE  Sixth  Year  of  the  Reion  of  WILLIAM  IV. 


REGULiE  GENERALES. 

Hilary  Term,  6  IViU.  IV. 


THE  EXAMINATION  OF  ATTORNEYS,  AND  RE- 
ADMISSION  OF  ATTORNEYS.  1836. 

'•  llTHEREAS  by  the  statute  4  H.  4.  c.  18,  it  was  enacted, 
*  T  «<  That  all  the  attornies  shall  be  examined  by  the 
J^oes,  and  by  their  discretions  their  names  put  on  the  roll ; 
^  tbey  that  be  good  and  vertuous  and  of  good  fame,  shall  be 
'^ived  and  sworn  well  and  truly  to  serve  in  their  offices  :** 
And  whereas,  by  the  statute  3  James  I.e.  7.  s.  2.  it  was  enacted, 
"That  none  shall  from  henceforth  be  admitted  attorneys  in  any 
^f  the  King*8  Courts  of  Record,  but  such  as  have  been  brought 
up  in  the  same  Courts,  or  otherwise  well  practised  in  soli- 
citing of  causes,  and  have  been  found,  by  their  dealings,  to 
^skilful  and  of  honest  disposition,  and  that  none  be  suffered 
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1836.        ^^  solicit  any  cause  or  causes  in  any  of  the  Courts  aforesaii 

^^^^v*^fc/     but  only  such  as  are  known  to  be  men  of  sufficient  and  hons 

tiEGVLM.       disposition."    And  whereas,  by  a  rule  made  in  Michaelnux 
Generales.         '^  ^  ^ 

term,  1654,  in  the  Courts  of  King's  Bench  and  Comro^ 
Pleas,  it  was  ordered^  "  That  the  Courts  should  once  in  eve; 
year,  in  Michaelmas  term,  nominate  twelve  or  more  able  a^ 
credible  practisers,  to  continue  for  the  ensuing  year,  to  examS 
such  persons  as  should  desire  to  be  admitted  attorneys,  sm 
appoint  convenient  times  and  places  for  the  examination  ;  2^ 
the  persons  desiring  to  be  admitted  were  first  to  attend  v^i 
their  proofs  of  service,  then  to  repair  to  the  persons  appointc 
to  examine,  and  being  approved,  to  be  presented  to  the  Cour 
and  sworn."  And  whereas  by  the  statute  2  G,  2.  c.  23.  s.  2 
it  was  enacted,  "  That  the  Judges,  or  any  one  or  more  o 
them,  should,  and  they  were  thereby  authorized  and  required 
before  they  should  admit  such  person  to  take  the  oath,  ti 
examine  and  inquire,  by  such  ways  and  means  as  they  shoul< 
think  proper,  touching  his  fitness  and  capacity  to  act  as  a 
attorney  ;  and  if  such  Judge  or  Judges  respectively  should  b 
thereby  satisfied  that  such  person  is  duly  qualified  to  be  ad 
mitted  to  act  as  an  attorney,  then,  and  not  otherwise^  the  sai 
Judge  or  Judges  of  the  said  Courts  respectively  should,  an 
they  were  thereby  authorized  to  administer  to  such  persor 
the  oath  thereinafter  directed  to  be  taken  by  attorneys,  an 
after  such  oath  taken,  to  cause  him  to  be  admitted  an  at 
torney  of  such  Court  respectively  :**  And  whereas,  in  ordi 
to  carry  the  last-mentioned  statute  more  fully  into  effect,  it : 
expedient  annually  to  appoint  examiners,  subject  to  the  coi 
trol  of  the  Judges,  in  manner  hereinafter  mentioned. 

It  is  ordered,  that  the  several  Masters  and  Prothonotari< 
for  the  time  being  of  the  Courts  of  King's  Bench,  Commo 
Pleas,  or  Exchequer,  respectively,  together  with  twelve  a 
torneys  or  solicitors,  be  appointed,  by  a  rule  of  Court  i 
Easter  term  in  every  year,  to  be  examiners  for  one  year,  an 
five  of  whom  (one  whereof  to  be  one  of  the  said  Masters  c 
Prothonotaries,)  shall  be  competent  to  conduct  the  examini 
tion ;  and  that  from  and  after  the  last  day  of  next  EasU 
term,  subject   ^o  such   appeal    as   hereafter   mentioned,   n 
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penoD  shall  be  admitted  to  be  sworn  an  attorney  of  any  of 

t&e  CbortSy  exoept  on  prodaction  of  a  certificate^  signed  by 

the  major  Dart  of  such  examiners  actoally  present  at  and  con-      '^bcula 
.        .  .      .  .    .         .  Genbeales. 

dncting  his  examination,  testifjring  his  fitness  and  capacity  to 

as  an  attorney  ;  sudi  certificate  to  be  in  force  only  to  the 

of  the  term  next  following  the  date  thereof,  unless  such 

shall  be  specially  extended  by  the  order  of  a  Judge. 

II.  It  is  farther  ordered,  that  the  examiners  so  to  be  ap- 

inted  shall  conduct  the  said  examinations  under  regula- 

to  be  first  submitted  to  and  approved  by  the  Judges. 

UI.  And  it  is  further  ordered,  that  in  case  any  person  shall 

dissatisfied  with  the  refusal  of  the  examiners  to  grant  such 

ocrtificate,  he  shall  be  at  liberty  to  apply  for  admission  by 

peddon,  in  writing,  to  the  Judges,  to  be  delivered  to  the  clerk 

€>l  the  Lord  Chief  Justice  of  the  Court  of  King's  Bench,  upon 

'^pvhich  no  fee  or  gratuity  shall  be  received ;   which  appli- 

eatioQ  shall  be  heard  in  Serjeant's  Inn  Hall,  by  not  less  than 

*^  of  the  judges. 

^V.  And  whereas  the  hall  or  building  of  the  Incorporated 

^it  Society  of  the  United  Kingdom,  in  Chancery  Lane,  will 

^  a  fit  and  convenient  place  for  holding  the  said  examina- 

^^,  and  the  said  Society  have  consented  to  allow  the  same 

^  \>e  used  for  that  purpose :  It  is  further  ordered,  that,  until 

^^^ther  order,  such  examinations  be  there  held,  on  such  days 

^ '■^ing  within  the  last  ten  days  of  every  term)  as  the  said exa- 

ers,  or  any  five  of  them,   shall  appoint ;  and  that  any 

Tson  not  previously  admitted  an  attorney  of  any  of  the 

Tee  Courts,  and  desirous  of  being  admitted,  shall,  in  ad- 

^  tion  to  the  notices  already  required,  give  a  term's  notice  to 

e  said  examiners  of  his  intention  to  apply  for  examination, 

3  leaving  the  same  with  the  Secretary  of  the  said  Society, 

^'^  their  said  hall ;   which  notice  shall   also  state  his  place 

^^^  places  of  residence  or  service  for  the  last  preceding  twelve 

^■icK)Qths;   and  in  case  of  application   to  be  admitted,  on  a 

refusal  of  the  certificate,  shall  give  ten  days*  notice,  to  be 

s^ned  in  like  manner,  of  the  day  appointed  for  hearing  the 

^ame. 

^'  And  it  is  further  ordered,  that  three  days,  at  the  least, 
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I8S6.        before  the  comiDeDcement  of  the  term  nest  preceding  that      in 
v.^'V"^^     which  any  peraon  not  before  admitted  shall  propose  to  be  "^tl 
RaouLJE      mitted  an  attorney  of  either  of  the  Courta,  he  ahall  cause  to^  J^ 

vrEMBRALES. 

delivered  at  the  Master's  or  Prothonotary's  oflfice,  as  the  e«ue 
may  be,  instead  of  affixing  the  same  on  the  waUa  of  the  Coiaa-ts, 
as  now  required,  the  usual  written  notices,  which  shall  state, 
in  addition  to  the  particulars  now  required,  his  place  or  places 
of  abode  or  service  for  the  last  preceding  twelve  months  ; 
and  the  Master  or  Prothonotary,  as  the  case  may  be,  shaX^ 
reduce  all  such  notices,  as  in  this  rule  first  mentioned,  iot- 
an  alphabetical  table  or  tables  under  convenient  heads, 
affix  the  same,  on  the  first  day  of  term,  in  some  conapicnoii^ 
place  within  or  near  to,  and  on  the  outside  of,,  each  Court 
VI.  And  whereas  it  is  expedient,  that  upon  the 


mission  of  attorneys,  the  Judges  should  have  further  means  of 
inquiring  as  to  the  circumstances  under  which  persons  a| 
plying  to  be  re-admitted  discontinued  to  practise,  and  as 
their  conduct  and  employment  during  the  time  of  such  diacon-- 
tinuance :  It  is  further  ordered,  that  at  the  time  of  giving 
usual  notice  of  the  intention  to  apply  for  such  re-admiasion,,,  i^ 
the  party  shall  cause  to  be  filed  the  affidavit  on  which 
seeks  to  be  re-admitted,  with  the  Master  or  Prothonotary, 
the  case  may  be,  which  affidavit  shall  contain,  in  addition  Uw 
the  particulars  now  required,  a  statement  of  his  place  or 
places  of  abode  during  the  last  preceding  year ;  and  such 
person  shall  also  at  the  same  time  cause  to  be  left  a  copy 
of  such  affidavit  with  the  clerk  of  the  Lord  Chief  Justice 
of  the  Court  of  King's  Bench,  and  the  rule  for  the  re-ad- 
mission of  such  person  shall  be  drawn  up  on  reading  such 
affidavit,  and  also  an  affidavit  of  such  copy  having  been  left 
in  compliance  with  this  rule. 

(Signed  by  the  fifteen  Judges.) 
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HOLIDAYS  AT  THE  LAW  OFFICES. 


^VnrrHEREAS,  by  the  act  of  the  5&4  WUL  4.  c.  42.  s.  45., 
^^  ^    it  is  enacted,  that  none  of  the  several  days  mentioned 
the  statute  passed  in  the  sessions  of  Parliament  holden  in  the 
d  aod  6th  year  of  the  reign  of  King  Edward  the  Sixth,  inti- 
iled, "  An  Act  for  keeping  Holidajrs  and  Fasting  Days,"  shall 
obienred  or  kept  in  the  courts  of  common  law,  or  in  the 
sefenl  offices  belonging  thereto,  except  Sundays^  the  day  of 
^he  Nttirity  of  our  Lord,  and  the  three  following  days,  and 
Mmiay  and  Twsday  in  Easter  week :  It  is  hereby  ordered, 
tbtbenceforth^  in  addition  to  the  said  days,  the  following  and 
nmeodier  shall  be  observed  or  kept  as  holidays  in  the  several 
offieei  belonging  to  the  said  courts ;   yis.  Good  Friday  and 
Eoxier  £«e,  and  such  of  the  five  days  following  as  may  not 
bU  m  the  time  of  term,  but  not  otherwise : — ^tbe  birth-day  of 
oor  lord  the  King,  the  birth-day  of  our  lady  the  Queen,  the 
^y  of  the  Accession  of  our  lord  the  King,  Wlui  Monday 
and  Wht  Tuesday. 

(Signed  by  the  fifteen  Judges.) 
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Countermand 
of  notice  of 
trial  may  be 
given  either 
by  the  at- 
torney in  the 
country  or  by 
his  agent  in 
town,  who  is 
the  attorney 
upon  the 
record. 


Cheslyn  against  Pearce. 

Q,    T.  WHITE  had  obtained  a  rule  calling  t 
the  plaintiff  to  show  cause  why  he  should 
pay  the  defendant  the  costs  of  the  day  for  not 
ceeding  to  trial  at  the  last  Leicestershire  assizes.    ' 
afBdavit  of  the  defendant's  attorney,  on  which 
rule  was  granted^  stated  that  he  had  received  no  c< 
termand  of  the  notice  of  trial,  except  a  notice  ; 
porting  to  be  a  countermand  from   a  Mr.  Bemi 
Brock,  who  signed  himself  the  plaintiff's  atton 
that  the  latter  was  not  the  attorney  on  the  record, 
that  a  Mr.  Joseph  Cragg  was,  and  that  no  sumn 
had  been  obtained   to  change   such  attorney, 
showing  cause,  an  affidavit  was  produced  from 
Cragg,  who  swore  that  be  was  the  London  ager 
Mr.  Brock,  for  whom  he  had  issued  the  writ  and  tf 
the  other  steps  in  the  action. 


Barstow  showed  cause.  The  question  in  this 
is,  whether  a  countermand  of  notice  of  trial  may  no 
given  by  the  attorney  in  the  country ;  and  it  is  ; 
mitted  that  such  a  countermand  is  perfectly  regi 
The  recent  rules  of  court  clearly  recognize  both 
attorney  on  the  record  and  the  attorney  in  the  coui 
for  by  the  rules  of  Hilary  term  2  W.  4.  rule  6.,  : 
provided,  that  "  where  an  agent  in  town  or  an  attoi 
in  the  country  is  the  attorney  on  the  record,  an  afBd 
sworn  before  the  attorney  in  the  country  shall  no 
received."  This  rule  shows  that  the  courts  so  far  i 
notice  of  the  attorney  in  the  country  that  they  will 
allow  any  affidavit  in  the  cause  to  be  sworn  before  ! 
Also,  by  the  57th  rule  of  the  same  term,  which  decl 
that  a  countermand  of  notice  of  trial  may  be  g 
either  in  town  or  country,  unless  otherwise  orderec 


I 

\ 


G.  T.  White  contnl.  The  tenn  attorney  strictly 
^■^eans  the  attorney  on  the  record.  In  Tidd's  Forms^ 
-^Jpendix,  Chapter  34.^  the  second  section^  relatmg  to 
^tices  of  trial,  mentions  three  parties  by  whom  they 
^y  be  given,  namely,  the  pkintiff 's  attorney,  agent, 
^  (under  the  old  practice)  clerk  in  court.  Though  an 
^<S'^Kit  is  competent  to  give  a  notice  of  trial  or  a  coun- 
/^'■^anand,  he  must  give  it  in  his  character  of  agent ;  and 


^=^e  gives  it  as  the  attorney,  the  other  side  is  entitled 

Co    ^:^eat  it  as  a  nullity.    Here,  in  strict  practice,  there 

^^"^^thing  to  show  that  Mr.  Brock  itas  attorney  for  the 

J^^^^-Sjitiff  in  this  action,  and  if  he  sent  a  countermand  at 

-»     it  should  have  been  as  agent  to  the  attorney  on  the 

ord. 


t.V 


*ARKE  B.— The  57th  rule  of  Hilary  term  2  W.  4., 

^^^■^  ^3?iding  that  notice  of  trial  shall  be  given  in  town,  but 

at  countermand  of  notice  of  trial  may  be  given  either 

town  or  country,  implies  that  such  countermand  may 

"^^"■•oceed  either  from  the  attorney  in  the  country  or  from 

ki3  agent  in  town,  who  is  the  attorney  on  the  record. 

Inthiscasethe  defendant's  attorney  knew  perfectly  well 

^t the  countermand  came  from  the  plaintiff's  attorney, 

aivdthe  character  in  which  it  was  given. 

The  other  Barons  concurred. 

Rule  discharged. 

(«)  1  Scott,  686. 


Cheslyv 
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^n^  covaiQi  a  jodge,  it  is  implied  that  such  counter- 
nd  nay  proceed  either  from  the  attorney  in  the 
antjy  or  from  his  agent  in  town,  whose  name  is  on 
€  record.  In  Dennett  v.  Pass  (a),  where  in  a  country      Pearcb. 
use  costs  had  been  ordered  to  be  paid  to  the  party 
'  his  attorney,  it  was  held,  that  a  demand  by  the 
tomey  in  the  country  was  sufficient  to  found  an  at- 
hment  upon  for  non-payment,  although  the  agent  in 
lidon  was  the  attorney  on  the  record. 
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common  person,  which  he  has  a  right  to  do.]    There        1836. 
are  some  items  for  attending  the  assizes  in  the  country, 
to  which  the  defendant  cannot  be  entitled,  as  he  at- 
tended the  assizes  himself.      [Parke  B.    The  officer 
ttj8  that  makes  no  difference] 

Lord  Abingeh  C.  B. — The  other  party  does  not 
pa; more;  why  should  he  save  any  thing  by  proceeding 
against  an  attorney?  Nothing  is  paid  to  this  defend- 
ant but  taxed  costs,  which  the  plaintiff  would  have  had 
to  pay  if  he  had  brought  his  action  against  any  other 
person. 

Parke  B. — The  officer  certifies  that  it  is  customary 
to  allow  an  attorney  the  same  costs  as  if  he  were 
cnplojed  for  another  individual.  Supposing  that  the 
defendant  had  defended  upon  the  record  in  person,  the 
iQ^ter  says  that  he  still  would  have  allowed  all  the 
Pi'oceediDgs  at  the  assizes. 

^Uand  and  Gurney  Bs.  concurred. 

Rule  discharged. 


Richmond  against  Bowdidge,  in  re  Higoins. 

THE  court  had  granted  a  rule  in  last  Michaelmas  ^  rule  was 
°  granted  by 

term,  calling  upon  an  attorney  of  the  name  of  the  court,  call- 
Biggins  to  pay  over  a  sum  of  money,  which  he  had  '°^  upon  an 

received  in  his  professional  capacity  for  the  plaintiff  pay  a  sum  of 

money  on  an 
appointed 
^Ji  unless  in  tb€  meantime  he  showed  cause  before  a  judge  at  chambers.     He 
^  Krred  with  a  summons  to  show  cause  accordingly,  but  did  not  appear,  and  also 
™ed  to  keep  several  appointments  made  with  him  for  payment  of  the  money.    On 
^niotioD  for  an  attachment  against  him,  the  court  refused  to  make  the  rule  absolute 
"» the  first  instance,  but  granted  a  rule  nisi  only. 
VOL.  I.  R 


:'    .*  ' 
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Richmond 

V, 
BOWDIDOE. 

In  re 
H1001N8. 


upon  the  7th  of  December^  unless  he  showed  cause  11 
the  meantime  before  a  judge  at  chambers.  Higgin 
was  served  with  notice  of  a  summons  to  attend  be 
fore  a  judge  at  chambers^  for  the  purpose  of  showin 
cause  accordingly^  but  did  not  appear,  and  he  failed  t 
keep  several  appointments  that  were  afterwards  mad 
with  him  for  the  payment  of  the  money. 


Cripps  now  moved  for  an  attachment  against  hii 
for  non-payment  of  the  money,  pursuant  to  the  order  0 
the  court,  and  cited  The  King  v.  Price  (a)  as  an  authc 
rity  that  the  rule  should  be  absolute  in  the  first  fai 
stance. 

Parke  B. — It  must  be  a  rule  nisi,  for  the  practice  ii 
never  to  grant  a  rule  absolute,  except  for  non-paymeo 
of  costs  under  the  master's  allocatur.  In  The  King  \ 
Price  there  were  special  circumstances  which  distfc 
guish  it  from  the  present  case,  and  there  is  also  thi 
difference,  that  here  the  rule  was  referred  to  a  judg( 
at  chambers,  but  there  it  was  made  absolute  by  th( 
whole  court.  That  decision  is  a  solitary  exception  t4 
the  general  rule,  and  we  think  that  we  ought  not  furthe 
to  extend  the  exception. 


Per  Curiam. — (Parke,  Bolland,  Alderson,  an< 

GURNBY  Bs.) 

Rule  nisi  only. 

(a)  1  Price,  341. 
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1836. 


Parker  against  Dubois. 

A  SSUMPSIT   for  money  paid  to  the  use  of  the  Ad  action  was 
defendant,  and  upon  an  account  stated.    Plea:  e^o^  a  con- 
the  general  issue.    At  the  trial  before  Lord  Ahinger  tract  for  the 
C.  B.  at  the  London  sittings  after  last  Michaelmas  certain  shares 
teim,  it  appeared  that  this  action  was  brouizht  to  re-  *"  *  mining 

■^■^  ^  company,  and 

ooTer  the  sum  of  20/.,  alleged  to  have  been  paid  by  the  while  such  ac- 
plabtiff  for  the  defendant's  use,  being  a  caU  of  1/.  f„^^°  J^"  P!"""*' 
per  share  upon  20  shares  in  the  Cata  Branca  Mine,  torneyforthe 
bekoging  to  the   Brazilian  Mining  Company,     The  tothedefend- 
•iares  in  respect  of  which  the  20Z.  was  paid  had  been  ^''V*  *t^"i?y 
sold  by  the  plaintiff  to  the  defendant  in  June  1834.  that  a  call  had 
On  the  2d  July  following  the  defendant  paid  a  Mr.  Hill,  ^^^  JJ^« 
^'th  whom  the  shares  had  been  deposited  by  the  plain-  shares,  and 
tiff,  a  small  portion  of  the  purchase  money,  but  he  k^^^hether 
subsequently  refused  to  complete  his  contract.    The  ^e  defendant 
plaintiff  having  brought  an  action  to  enforce  the  agree-  rize  the  plain- 

ment,  while  such  action  was   pending,  his  attorney  ^^  ^®  P*y  ^^ 
- ,  •  o  y   amount  re- 

aadiessed  the  following  letter  to  the  attorney  for  the  quired,  to 

defendant.  ?T?i^  *  ^f]: 

feiture  of  the 

shares*    fhe 
''  Parker  v.  Dubois.  defendant's 

**  Sir,  attorney  wrote 

M  beg  to  acquaint  you,  that  notice  has  been  given  of  a  call  of  1/.  ^^^^  autho- 

per  ahsre  having  been  resolved  on  by  the  Brazilian  Company ^  and  I  plaintiff  to  do 

Dtveto  request  the  favour  of  your  informing  me  whether  the  defendant  so :  Held,  that 

Bdearous  of  avoiding  a  forfeiture  of  the  shares  agreed  to  be  purchased  j^^*®  letters 
t  ,.  ®  .  did  not  require 

17  mm,  by  authorizing  my  client  to  pay  the  amount  required.  ^n  agreement 

"  I  am,  &c.,  *^™P'  P"JV 

^  suantto  55  Cj. 

J'  Poimore  Esq."  "  J.  B.  Hudson."  3.  c.  184. 

•1^0  this  letter  the  defendant's  attorney  returned  the 
'allowing  answer. 

r2 


PlRKER 
V. 
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18S6.  **  Parker  v.  Dubois. 

"  Sir,  "  Basinghall  Street,  28th  February  183  — 

"  As  it  is  the  intention  of  my  client  to  redeem  the  Cata  Br^^ 
DuRois.        shares,  your  client  is  hereby  authorized  to  pay  the  call  of  1/. 
share. 

"  I  am,  &c., 
"  J.  B.  Hudson  Esq."  "  J.  Pasmo  j 

It  was  objected  by  the  defendant's  counsely  that  tb.  < 
letters  being  tendered  in  evidence  on  the  part  of  C; 
plaintiff,  should  have  had  an  agreement  stamp ;  Ibi 
the  objection  was  overruled  by  the  lord  chief  baroc 
and  the  case  went  to  the  jury,  who  found  a  verdict  foi 
the  plaintiff. 

iJrle  now  moved  for  a  new  trial,  on  the  ground  tha 
the  letters  should  have  been  stamped  as  an  agreement 
He  contended  that  it  was  the  same  thing  as  if  ai 
express  contract  had  been  entered  into  between  th 
parties  for  the  payment  of  the  call  upon  the  sharei 
and  cited  Smith  v.  Cator  (a),  and  Bohen  v.  Fox  (6). 

Lord  Abinger  C.  B. — These  letters  do  not  amoui 
to  a  contract,  although  they  are  the  foundation  for  a 
implied  contract,  when  the  money  shall  have  been  paic 
Suppose  that  I  write  to  my  banker  to  pay  money  for  mi 
and  he  does  so,  and  brings  an  action  for  money  paid  t 
my  use,  does  my  letter  amount  to  an  agreement?  Th 
letter  of  the  defendant's  attorney  is  a  mere  direction  f 
pay  money. 

Parke  B. — That  letter  is  clearly  not  an  agreemen 
In  Penniford  v.  Hamilton  (c),  which  approaches  ne 
to  the  present  case,  it  was  held  that  a  proposal  • 
estimate  to  do  certain  work  did  not  require  a  stamp. 

GuRNEY  B.  concurred. 

Rule  refused. 

(a)  «  B.&  AM.  778.  (6)  2  M.  &  R.  167. 

(c)  %  Stark.  N.  P.  475. 
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18S6. 

GuNTER  against  Mactear  and  Others. 

^^OWLING  had  obtained  a  rule  calling  upon  the  A  rale  niti 
plaintiff  to  show  cause  why  a  commission  should  ^^a^om° 

x^ot  issue  to  examine  witnesses  in  Jamaica.     The  action  mission  to 
_-__,-  ,        -      examine  wit^ 

^w^ss  brought  for  a  breach  of  an  agreement,  whereby  nesses  in 

ribe  defendants  had  engaged  the  plaintiff  to  sail  as  /<^""'>*^» 

°  °  '^  founded  upon 

s^spercargo  in  a  ship  that  they  were  sending  out  to  an  affidavit, 

dZan^afi.  in  order  to  form  a  commercial  establishment  f^^^  _** 
'  tnere  were 

lere.    To  the  declaration   the  defendants   pleaded,  severalperson» 

the  general  issue;  and,  secondly,  that  the  plaintiff  |]^\  inland 

iRad  been  guilty  of  immoral,  corrupt,   and  improper  ^^^  whose 

<^«nduct,  which  rendered  him  unfit  for  the  employment  unknown  to 

v»endoned  in  the  declaration,  and  which  did  not  come  ^^  deponent, 

who  were  cog- 

tu)  the  ears  of  the  defendants  till  after  the  making  of  nizant  of  the 
^e  agreement,  to  wit,  on  &c.,  when  they  discharged  ^e^issue^^Ss 
'^e  plaintiff  from  further  employment  under  the  agree-  raised.    The 
^oeot.   The  replication  took  issue  upon  this  plea.   The  charged  the 
^davit  on  which  the  rule  had  been  obtained,  after  "*'®»  <*°  f^® 

w.  •  •         •  ground  that 

^tiog  that  the  deponent  had  received  information  that  the  affidavit 

^  plaindff  had  been  guilty  of  criminal  conversation  n**"^ /"'her 
*  ,      ^      /  specify  the 

^^Hne  years  before  in  the  island  of  Jamaica,  alleged  witnesses  by 
'  that  the  issue  to  be  tried  between  the  said  plaintiff  ^^^j^^ 
^^^  the  defendants,  under  the  pleadings  in  this  action,  describe  thenu 
^^  be,  whether  or  not  the  said  plaintiff  was  guilty  of 
^^^ch  immoral  and  improper  conduct  as  aforesaid ;  and 
^l^at  several  persons,  now  residing  in  the  said  island, 
^^mat  whose  names  are  at  present  unknown  to  this  de- 
X>^i^ent,  are  cognizant  of  the  facts  before  stated.**    The 
aL^&davit  then  averred,  in  the  usual  form,  that  the  parties 
^^irere  material  witnesses,  and  that  they  would  not  be  in 
'England  before  the  trial. 

6u(^,  on  showing  cause,  was  stopped  by  the  couf t. 


Hodges 

V. 
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after  the  makbig  the  said  indenture,  and  during  the       18S6. 
oontniuance  of  the  said  copartnership,  suflfer  or  permit 
tbc  said  joint  trade  or  business  to  be  carried  on  at  or 
m  the  said  house  and  premises,  situate  and  being  No.        Gray. 
97,  New  Bond  Street  aforesaid,  according  to  the  form 
eflfect  of  the  said  indenture,  but  wholly  refused 
n^ected  so  to  do,  and,  on  the  contrary  thereof, 
the  defendant,  after  &c.,  to  wit,  on  &c. ;  and  although 
plaintiff  and  defendant  had  not  mutually  agreed  or 
^^ccided  on  carrying  on  the  said  trade  or  business  at  or 
"iMM  any  other  house  or  warehouse,  wrongfully  and  im- 
-prxoperly  closed  and  wholly  shut  up  the  said  house  and 
-p^vemises  in  New  Bond  Street  aforesaid,  and  hindered 
^and  prerented  the  plaintiff  and  all  the  then  joint  cus- 
^omen  of  the  said  joint  trade  and  business  from  having 
^^Ay  access  thereto,  and  from  procuring  any  medicines, 
^InigB,  and  chemicals   therefrom,  as  they  otherwise 
^lught  and  would  have  done,  and  kept  and  continued 
^  said  house  and  premises  so  closed  and  shut  up 
Without  the  license  or  consent,  and  against  the  will  of 
^  plaintiff,  for  a  long  space  of  time,  to  wit,  for  the 
9^oe  of  three  days  then  next  following,  and  thereby 
^  and  during  all  that  time  wholly  hindered,  obstructed, 
^<]  prevented  any  trade  or  business  whatever  from 
^^ing  done  by  or  for  or  on  account  of  the  copart- 
^^^Tship  trade  or  business,  and  by  reason  thereof  divers 
guns  and  profits,  which  might  and  would  other- 
have  arisen  and  accrued  to  the  said  copartner- 
lip,  became  and  where  wholly  lost  to  the  same,  and 
le  said  copartnership  trade  and  business  became  and 
as  permanently  injured  and  rendered  of  Utile  or  no 
^ue,  and  hath  so  continued  from  the  determination 
c^f  the   said  copartnership,   and  still  doth  continue 
^%sit!beTto,  contrary  to  the  tenor,  &c. 

Demurrer,  assigning  for  causes  that  it  is  not  stated  in, 
nor  does  it  appear  from  the  said  supposed  breach,  that 
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thej  were  improperly  shut  up,  it  should  appear  that 
they  were  closed  at  unseasonable  times.  [Lord  Abin- 
ger  C.  B.  Is  not  the  hindering  of  the  customers  a 
breach  of  the  agreement  ?  ParAe  B.  There  is  nothing 
m  the  objection.] 


£49 
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Hodges 

V. 

Gray. 


Per  Curiam — (Lord  Abingbr  C.  B.,  Parke,  Bol- 
UNo,  and  Gurnet  Bs.) 

Judgment  for  the  plaintiff. 


The  Duke  of  Norfolk  against  Leicester. 

TREMENHERE  moved  for  a  scire  facias  to  revive  The  affidavit 
a  judgment  more  than  ten  years  old,  upon  an  affi-  ^^^^  oflbe' 

daiit  of  the  existence  of  the  debt  by  the  plaintiff's  at-  debt  required 
4  1  1      -*  1    .  ».         1  ^^  obtain  a 

torney;  who  swore  he  '*  was  and   is    such  attorney «  scire  facUu  to 

hot  did  not  state  how  long  he  had  been  so.  '^^^^  *  i^^K- 

^  ment  more 

than  ten  yeara 
Parke  B.— If  you  have  not  an  affidavit  by  the  plain-  SmSbJ^ 
tiff,  you  ought  to  have  one  from  the  person  who  was  the  plaintiff,  to 

his  attorney  when  the  judgment  was  obtained.  the  person 

who  was 
n»    ,         .  his  attorney 

The  defect  in  the  affidavit  was  subsequently  supplied,  when  the  judg- 

hy  the  agent  in  London  swearing  that  the  plaintiffs  at-  ^^^^^"^^^ 

^ey  was  his  attorney  at  the  time  of  the  judgment.       a(Iidavit,which 

merely  stated 
that  the  depo- 
nent was  and 
nthepUintiflrs  attorney,  was  held  insufficient;  but  the  defect  was  subsequently  al- 
^ed  to  be  supplied  by  the  agent  in  London  swearing  that  the  attorney  was  the 
pUintiff*8  attorney  at  the  time  of  the  judgment 
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tbe  dekndant  had  notice  of  any  and  what  incum-        1836. 
bnxei  ^reon ;  and  defendant  was  then  informed 
ijJ,H,y  plaintiff's  agent,  of  the  application  of  Lord 
•£  r.  to  the  plaintiff  for  such  advance  as  aforesaid, 
ad  tliat  Lord  £.  T.  had  proposed  to  grant  him  such 
ttnoity  aa  aforesaid,  to  be  secured  as  aforesaid ;  and  de- 
ibdant  was  then  interrogated  by  said  J.  H.^  on  the 
ptrt  and  behalf  of  plaintiff,  respecting  the  said  life 
oteiest  of  die  said  Lord  E.  T.  in  the  dividends,  in- 
terest, and  annaal  income  of  the  aforesaid  trust-fund, 
whether  the  same  had  been  or  was  in  anywise  in- 
ibered  or  affected  by  any  then  existing  security  or 
;  and  whedier  the  same  were  then  a  good  and  suffi- 
security  for  the  due  payment  to  hun,  the  plain- 
r,  of  such  annuity  as  aforesaid ;  nevertheless,  the  de- 
Jndant  well  knowing  all  and  singular  the  premises 
miDresaid,  and  that  the  said  life  interest  of  the  said  v 
liford  £.  T.  m  the  dividends,  interest,  and  annual  in- 
of  the  aforesaid  trust-funds,  had  been  and  then 
so  greatly  incumbered  and  charged  that  the  said  life 
interest  of  the  said  Lord£.  T.  in  the  said  dividends,  &c. 
of  the  trust-funds  aforesaid  was  not  and  could  not  be  a 
|ood  and  sufficient  security  for  the  payment  to  the 
phiotiff  of  such  an  annuity  as  aforesaid ;  and  that,  on 
the  contrary,  the  same  could  not  afford  any  security 
vhatsoeverj  but  contriving  &c.  to  deceive  the  plaintiff, 
Utdy,  fraudulently,  and  deceitfully  represented  and 
aierted  to  said  J.  H.,  so  being  such  attorney  and 
igent  of  the  plaintiff  as  aforesaid,  that  said  Lord  £.  T. 
kd  in  the  year  1833  granted  six  annuities  to  several 
isdiriduals  for  considerations,  in  the  whole  amounting 
to  about   16,000/.;    that  of    those   the    Marquis  of 
BtUk  had  paid  off  three,  being  as  nearly  as  possible  one 
lialf^  absolutely,  and  which  were  discharged  in  the  in- 
rahnent  office  in  the  usual  manner ;  that  W.  MeUish 
had  taken  assignments  of  the  other  three,  and  there- 
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1836.       fore  they  existed  in  as  full  force  as  ever,  but  tkai, 
subject  to  these  three  annuities^  he^  the  defendant,  then 
most  positively  asserted  and  affirmed  that  he  had  had 
no  notice  of  any  other  charge  whatever ;  by  meau    j 
and  in  consequence  of  which  said  representation  Ae 
plaintiff  not  knowing  to  the  contrary,  but  believing  there- 
upon that  the  said  life  interest  of  said  Lord  J3,  T.  ia 
the  dividends,  interest^  and  annual  income  of  the  afore- 
said trust-fund,  was  not  incumbered  or  aflfected  by  any 
other  then  existing  security  than  the  said  three  annuitiei 
so  assigned  to  said  W.  MeUish  as  aforesaid^  and  Aat 
the  said  life  interest  of  said  Lord  E.  T.  was  then  a 
good  and  sufficient  security  for  the  due  payment  to 
him,  the  plaintiff,  of  such  an  annuity  as  first  aforesaid; 
and  the  plaintiff  being  thus  deceived  by  the  represen- 
tations  and  assertions  of  the  defendant^  so  by  hin 
made  as  aforesaid^  was  thereby  induced  to  and  did 
afterwards,  (to  wit,)  on  12th  March  1834  aforesaid, 
advance  to  said  Lord  £.  T.  999/.,  and  purchased  of 
him  such  annuity  as  aforesaid ;  and  he  Lord  E.  T.  did 
then,  upon  the  day  and  year  last  aforesaid,  by  a  cer- 
tain indenture  made  between  him,  of  the  first  part,  the 
plaintiff  of  the   second   part,  and  said  J.  H.  of  the 
third  part,  for  and  in  consideration  of  that  sum  then  paid 
by  the  plaintiff  to  said  Lord  E,  T.  as  in  the  said  inden- 
ture mentioned^  did  grant,  bargain,  sell,  and  confirm 
unto  plaintiff,  his  executors,  administrators,  and  asaignat 
one  annuity  or  clear  yearly  sum  of  ISO/,  of  laww 
money  of  Great  Britain^  to  be  paid  and  payable  fiiC 
and  during  the  natural  life  of  Lord  £.  T.    The  dechK 
ration,  after  stating  Lord  E,  7Vs  covenant,  bond,  and 
warrant  of  attorney,  and  his  assignment  of  bis  intereit 
in  the  above  dividends,  for  securing  the  annuity,  averred, 
that  at  the  time  the  defendant  so  represented  and  as- 
serted as  aforesaid  Lord  £.  T.  had,  for  securing  the 
Marquis  of  Bath  a  sum  of  20,000/.  lent  by  the  marqnk 
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topiyoSluB,  Lard  £•  TJn  nmple  contract  debts,  and       1886. 
KfordiMad  die  then  annuities  so  represented  by  the 
(Mwlant  to  hare  been  paid  off  by  the  marquis,  by 
Ueotme,  dated  7  August  \83S,  transferred  and  set     Bakitasd. 
oier  to  the  marquis,  his  executors,  &c.  the  interest, 
fridends,  and  annual  produce  due  and  to  grow  due  for 
« in  respect  of  the  said  trust-funds,  subject  to  the 
lae  three  annuities  mentioned.    Averments,  that  the 
Uendant  had  notice  of  the  assignment  to  the  mar- 
fMb  and  the  charge  thereby  created  on  Lord  £.  Tl's 
ife  interest ;  that  it  was  not,  at  the  time  of  making  such 
laerdoo  and  representation  of  the  defendant  as  afore- 
ind,  a  good  and  sufficient  security,  or  any  security  what- 
•oeter,  for  the  due  payment  to  the  plaintiff  of  the  said 
ttmiity  so  granted  to  him  by  Lord  £•  T.,  as  defendant 
dm  also  well  knew,  and  that  Lord  £•  T.  did  not  pay 
Ibe  annuity,  and  being  still  living  and  in  bad  and  in- 
figent  circumstances,  the  plaintiff  is  likely  to  lose  it 
ttd  all  future  payments  on  account  of  it,  and  the  means 
rf  obtaining  payment  thereof,  as  he  might  and  would 
kife  done  if  the  life  interest  of  Lord  £.  T.  had  not  been 
isangned  to  the  said  marquis,  and  incumbered  or 
dbnged  beyond  the  three  several  annuities  which  the 
Uendant  so  falsely  and  fraudulently  asserted  and  re- 
(Kiented  to  be  the  only  incumbrance  affecting  the 
VDe  as  aforesaid ;  and  also  by  means  of  the  premises 
tk  plaintiff  hath  been  put  to  great  charges  and  ex- 
Jtme  of  his  monies,  in  the  whole  amounting  to  300/., 
iBiod  about  the  procuring  and  obtaining  the  grant  of 
ttid  annuity  by  said  Lord  £.  T,  to  the  plaintiff  as 
ifcresaid,  and  in  and  about  the  preparing  and  execut- 
kg  sQch  indenture  for  securing  the  payment  thereof 
u  aforesaid,  and  in  and  about  other  the   premises 
aforesaid,  and  was  and  is  thereby  and  otherwise  greatly 
floored, 
neas :  1st  not  guilty :  Snd.  That  said  plaintiff  was 


Barnard. 


SM  CASES  IN  HILARY  TERM 

1636.       not,  by  the  sud  supposed  representations  and 
'^^'^^^    tioDS  of  the  said  defendant  in  the  said  dedamtioii  iat 

XiTOE 

V.  that  behalf  mentioned,  induced  to  advance,  nor  did  he 

the  said  plaintiff,  in  consequence  thereof,  advance  to 
the  said  Lord  £•  T.  the  said  sum  of  999/,  in  the  sud  de- 
claration mentioned,  or  any  part  thereof,  or  purchase  ef 
the  said  Lord  E.  T.  said  annuities  therein  mentioned,  in 
manner  and  form  as  in  that  behalf  alleged.  At  the  MhB' 
dlesex  sittings  after  last  Trimiy  term,  before  Lord  i^im* 
get  C.  B.  the  representation  by  the  defendant  appearii^ 
to  have  been  oral,  the  plaintiff  was  nonsuited  (a). 

A  rule  to  set  aside  the  nonsuit  having  been  obtained, 
Sir  William  Folkti  and  ChanneU  showed  cause  h 
Michaelnuis  term.  Bompas  Serjt.  and  Erie,  in  the  mum  '. 
term,  supported  the  rule,  citing  Foster  v.  Charles  {h),  \ 
decided  before  9  G.  4.  c.  14.,  and  PolhiU  v.  WaUer{ii  \ 
since  it  passed.  The  court  took  time  to  consider  thdr  \ 
decision,  and,  not  agreeing  in  opinion,  the  learned  bareol 
in  this  term  dehvered  their  judgments  seriatim.  It  wodl 
be  superfluous  to  repeat  the  facts  and  arguments.  i 

GuRNEY  B. — This  action  is  brought  upon  an  alleged  \ 
false  representation  of  the  defendant,  that  the  maniaga  ij 
settlement  of  Lord  E.  T,  was  charged  with  only  thrsd 
annuities ;  whereas  it  was  charged,  in  addition,  with  a 
mortgage  of  20,000/.  to  the  Marquis  of  Bath,  which 
the  defendant  knew ;  by  this  representation  it  is  al* 
leged  that  the  plaintiff  was  induced  to  advance  a  sudt 
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(a)  Lord  Afnmgn  obaeired  on  that  occasion,  that  as  the  act  wat  O0l^ 
limited  to  persons  in  trade,  the  word  o^tiity  was  sufficient  to  embnce  the 
The  object  of  the  application  to  the  defendant  was  merely  to  know 
Lord  £.  7.  had  ability  to  repay  the  money  which  the  plamti£f  propoaedtl 
lend  him.  The  statute  equally  applied  whether  the  representation  of  abifilf 
was  general  or  particular ;  e .  g.  it  would  be  the  same  if,  in  answer  to  a  geiMrd 
question,  the  defendant  had  said  that  Lord  £.  T.'s  circnmBtanceiiMiegiMij 
or  to  a  particular  question,  as,  whether  he  had  a  particular  estate 
which  he  could  mortgage,  the  answer  had  been  that  he  had. 

(6)  3  B.  &  Adol.  114.  (c)  6  Bing.  396  ;  7  Id.  105. 
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ofmonej  for  the  purchase  of  an  annuity  from  Lord  1836. 
£*  T^  aecnred  by  his  covenant,  bond,  and  warrant  of 
iUoney,  and  also  by  an  assignment  of  his  interest  in 
tbe  diTideiida  of  the  stock  in  which  the  portions  form- 
Bg  the  subject  of  the  marriage  settlement  were  in- 
mtedi  amonnting  altogether  to  433L  6s.  Sd. 
It  appeared  at  the  trial,  that  the  representation  (if 
fm  made  at  all)  was»  at  all  events,  made  by  parol ; 
fliereupon  the  lord  diief  baron  on  that  ground  directed 
iHnsidt. 

The  question  in  this  cause  arises  upon  the  9  G.  4. 
€.14.  s.  &9  which  appears  to  have  been  enacted  for  the 
fvpoie  of  extending  the  operation  of  section  4  of  the 
iWole  of  finnids,  89  C.  2.  e.  8.,  which  enacts  that  no 
idioo  shall  be  brought  to  charge  another  upon  any 
ipedal  promise  to  answer  for  the  debt  or  miscarriage 
tf  another  person,  unless  the  agreement  upon  which 
adi  action  is  brought,  or  some  memorandum  or  note 
tkereof,  shall  be  in  writing  and  signed  by  the  party  to 
k  charged,  or  by  some  other  person  thereunto  by  him 
Invfiilly  authorized.  This  protected  a  person  who 
vii  called  upon  to  answer  for  the  debt  or  miscarriage 
tf  aiother,  imless  he  had  made  himself  responsible  in 
VQtbg. 

But  a  series  of  cases,  commencing  with  the  case  of 
'iifey  T.  Freeman  {a\  had  occurred,  in  which  de- 
faidants  were  charged,  not  strictly  and  specifically, 
tt  guarantees  for  the  solvency  of  others,  but  on  al- 
%ed  representations  and  assurances  respecting  them 
and  their  credit  or  ability  alleged  to  be  false  and 
Jhmdttlent,  There  is  no  doubt  but  there  have  been 
nsDy  cases  in  which  false  and  fraudulent  representa- 
tioais  of  die  ability  of  others  have  been  made,  in  order 
to  obtain  credit  for  them,  by  which  honest  men  have 
soffisred ;  on  the  other  hand,  there  has  been  but  too 
fluich  reason  to  fear  that  innocent  persons  have  been 

(a)  3T.  R.51. 
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1836.  victims  not  only  of  intentionally  false  but  intentions 
exaggerated  statements  of  conversations.  If  inqa 
were  made,  and  information  given,  respecting  the  ere 
or  ability  of  the  person  whom  the  inquirer  was  cal 
upon  to  trust,  either  with  money  or  with  goods, 
inquiry  would  be  private,  the  communication  would 
private,  and,  if  the  inquirer  was  a  competent  witD< 
on  his  evidence  alone,  without  the  possibility  of  o 
tradiction  or  explanation,  the  case  must  rest. 

It  had  been  a  subject  of  complaint  that  these  ca 
had  trenched  upon  the  security  intended  to  be  aflEb 
ed  by  the  statute  of  frauds ;  and  it  was  considered 
the  legislature,  that  a  person  so  circumstanced  ^ 
entitled  to  the  same  protection  as  the  statute  of  bm 
had  given  to  the  person  whom  a  plaintiff  soughl 
charge  for  the  debt  or  miscarriage  of  another, 
afford  this  protection,  among  other  purposes,  i 
statute  9  G.  4.  c.  14.,  was  passed.  That  act  is  io 
tuled,  "  An  Act  for  rendering  a  written  instmnc 
necessary  to  the  validity  of  certain  promises  m 
engagements. '^  The  sixth  section  enacts,  *'  That 
action  shall  be  brought  to  charge  any  person,  upon 
by  reason  of  any  representation  or  assurance  made 
given  concemmg  or  relating  to  the  conduct,  crec 
ability,  trade,  or  dealings  of  any  other  person,  to  1 
intent  or  purpose  that  such  other  person  may  obi 
credit,  money,  or  goods  upon ;"  (which  I  have 
doubt  may  be  read  *'  money  or  goods  upon  credi 
'*  unless  such  representation  or  assurance  be  made 
writing,  signed  by  the  party  to  be  charged  therewil 
By  this  the  protection  is  carried  even  further  than 
the  statute  of  frauds ;  there  the  party  might  be  char| 
on  a  writing  signed  by  a  person  thereunto  by  the 
fendant  lawfully  authorized,  which  left  him  exposei 
be  charged  by  the  verbal  representation  of  anot 
that  he  had  authority  to  sign. 
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Itia  contended  on  the  part  of  the  plaintiff,  that  this  1836. 
iiiiot  an  inquiry  concerning  or  relating  to  the  abiUty  of  v^^^^^ 
Lord  Edward  Tkynne,  but  an  inquiry  into  a  particular  ^^^^ 
net  respecting  part  of  his  property,  and  therefore  not  Barnard. 
within  the  statute.  It  is  to  be  observed  that  this  is  not  an 
ioquiiy  into  the  value  of  a  thing  which  is  to  be  purchased, 
bataninquiry  into  a  portion  of  the  ability  of  the  borrower, 
ibois  to  give  both  his  personal  security  and  the  pledge 
of  a  particular  fund.  If  it  concerns  or  relates  to  his 
ability  in  any  respect  whatever,  it  seems  to  me  to  come 
lidiin  Uie  act.  I  consider  it  to  be  an  inquiry  into  the 
ibiEty  of  Lord  Edward  Thynne  in  respect  of  this  pro- 
perty, the  security  of  which,  in  addition  to  his  personal 
Unlity,  it  was  intended  to  take.  Was  Lord  Edward 
Thjpme  able  to  give  this  security  for  the  payment  of 
Ik  annuity  ?  Had  he  the  ability  to  charge  this  par- 
ticular fund  ?  That  is,  had  he  or  not  exhausted  the 
fand!  His  ability  is  greater  or  smaller,  according  to 
Ae  extent  of  the  property  he  possesses,  and  the 
mount  of  the  charges  to  which  that  property  has  been 
objected. 

If  Lord  Edward  TAynn«  wished  to  obtain  money  from 
Iyd!f,  he  must  have  represented,  I  presume,  that  he  had 
Aeability  to  charge  this  particular  fund  with  the  payment 
oTthe  annuity.    The  inquiry  made  of  the  defendant  is  as 
to  Lord  Edward*^  ability  in  that  respect ;  the  omission 
of  the  name  of  Lord  Edward  Thynne  and  his  ability  to 
charge  in  the  form  of  the  question,  and  the  putting  for- 
irard  the  fund  itself  as  the  thing  respecting  which  the  in- 
qairy  was  made,  does  not  alter  the  case ;  as  the  fund  could 
not  be  charged  but  by  the  act  of  Lord  Edward  Thynne, 
his  ability  to  charge  it  is  the  thing  substantially  inquired 
mto.    It  is  contended  by  the  counsel  for  the  plaintiff, 
that  this  applies  to  the  cases  where  the  personal  se- 
curity only  of  the  borrower  or  customer  is  the  subject 
of  the  inquiry,  and  that  that  appears  from  the  words 

VOL.  I.  S 
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18S&  of  the  statute.  There  is  no  doubt  that  diat  is  die  prin- 

"^^"'^  cipsd  object,  because  the  cases  which  occur  are  raosdf 

9.  cases  of  that  description  ;  but  I  find  nothing  in  the  act 

Barnard.  ^^  ^^^  -^  ^  cases  of  personal  responsibility.  The  words 

are  generaL    I  think  that  the  conclusion  at  which  I 
have  arrived  is  supported  by  the  express  words  of  the 
statute,  and  is  conformable  to  its  intention.    The  oq&* 
struction  which  I  have  put  upon  the  statute  imposfes  do 
hardship  on  the  party  lending  or  trusting ;  be  who  bat 
money  to  lend,  or  goods  to  sell  on  credit,  and  doobCi 
the  ability  of  the  borrower  or  buyer,  may  exact  him 
own  terms ;  he  may  insist  on  having  a  representatiott 
assurance  in  writing  of  the  ability  from  a  third 
and  if  that  be  refused  he  may  keep  his  money  or  hS. 
goods.     If  be  thinks  proper  to  trust  without  diati 
think  he  has  no  right  to  resort  to  the  responsibility  »^ 
the  person  of  whom  he  inquires.    A  different 
struction  would  abridge  the  security    which  it 
the  object  of  this  act  to  confer  upon  the  persons 
whom  inquiries  are  made,  and  would,  I  fear,  leadt 
the  same  consequences  as  the  cases  that  I  have 
tioned  produced  with  respect  to  the  statute  of  fraucXs 
until  the  legislature  found  it  necessary  to  interfere.    J 
think,  therefore,  that  this  rule  for  setting  aside  ib/& 
nonsuit  should  be  discharged. 

Alderson  B. — I  regret  that  the  diffi^rence  of  opfauon 
existing  in  this  case  makes  it  necessary  for  me  to  pro* 
nounce  the  reasons  for  the  judgment  I  have  fonased 
upon  it.  The  question  raised  in  it  depends  on  the 
construction  to  be  put  by  the  court  on  the  axth  sec- 
tion of  Lord  Tenierden'8  act,  9  G.  4.  c.  14.  That 
section  provides  "  that  no  action  shall  be  brov^t 
whereby  to  charge  any  person  upon  or  by  reason  ^ 
any  representation  or  assurance  made  or  given  ooa* 
ceming  or  relatii^  to  the  character,  Gcmduct,  credit, 
ability,  trade,  or  dealings  of  any  other  personif  to  the 
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Bfteot  or  ptirpofte  that  such  other  person  may  t>btam       1836. 
exedi^  money,  br  goods  upon,  unless  such  representa-         v^ 
tien  oJr  as^nrance  be  made  in  Writmg,  signed  by  the  v. 

party  to  be  diairged  therewith."  Babnaed. 

No#  fb6  facts  of  the  case  seem  to  me  to  be  in  sub- 
alahce  thefte: — ^The  phintiff  Lyde  was  about  to  advance 
m.  mm  oFmbney  to  Lord  Edward  Thynne  on  the  jpurchade 
c^f  to  akihuity ;  the  annuity  was  to  be  secured  (in  addi- 
tion ti^  his  personal  responsibility)  by  the  assignment  of 
lioid  Edward  Thynne^t  interest  in  a  certain  fond  settled 
Ht  dte  time  of  his  marriage,  and  of  which  fond  the  de- 
fiodant^  with  some  othier  persons,  was  a  trustee.    This 
ftbj  waa  cfaargigd  at  the  time  with  three  annmtiesi 
lajfaUe  to  Mr.  MeJKsh  ;  and  was  also  Cable  to  a  mort- 
gage of  20,000f.  then  vested  in  ther  Marquis  of  Bath. 
^  defiendant  was  applied  to,  on  the  part  of  Lyde^ 
fc  ittfbrm  him  as  tb  this  existing  state  and  charges 
'ipoh  this  fond;  and  the  plaintiff  contends  that  he 
'^Qiblly  and  fraudulently  tnade  a  &lise  representation 
^  him  of  the  amount  of  the  charges  upon  it.    For 
^'^  fidse  representatioh  the  action  was  brought.    It 
*l*|)eared  at  the  trial  that  the  representation  (if  ever 
[e  at  all)  was,  at  all  events,  made  by  parol ;  where- 
in the  Lord  Chief  Baron  on  that  ground  directed  a 
^^^3msuit.    According  to  the  view  I  take  of  the  case,  I 
^^!^faik  the  nonsuit  was  wrong,  and  that  the  facts  ought 
go  to  the  jul^.     The  question  was,  whether  this  was  a 
mtatidtl  concerning  or  relating  to  the  ability  of 
Edward  Thynne  so  as  to  Ml  within  Lord  Tenter^ 
's  act    If  we  refer  to  the  cases  which  had  occurred 
^»efbre  this  legislative  provision,  I  think  it  will  be  found 
^tlult  the  decision  in  that  class  of  cases,  commencing 
"^iBi  Patley  v.  Freeman,  had  raised  a  well-founded 
complaint  in  the  profession,  as  having  in  fact  virtually 
'epeded  the  statute  of  frauds,  by  which  a  guarantie 
^  reqrared  to  be  in  writing ;  and  that  the  object 
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1836.       Lord  Tenierden  had  in  view  was  to  place  both  on  the 


Lyde 


same  footing,  and  to  provide  that  a  written  document 
v7'  should  be  equally  required  in  both.  The  two  case 
Barnard.  ^^^  |  tjjjn^^  identical  in  principle  ;  for  a  guarantie  in 
creases  the  ability  of  a  third  person,  who  is  about  t< 
be  trusted,  by  adding  to  the  value  of  his  personal  re 
sponsibility,  that  of  the  person  making  the  guarantie 
and,  in  like  manner,  the  false  and  fraudulent  represen 
tation  as  to  the  third  person's  ability  equally  adds,  ii 
the  opinion  of  the  person  trusting  to  it,  to  the  valu( 
of  the  third  person's  responsibility  ;  it  ought  justly  t 
have,  and  it  has  in  law,  the  effect  of  pledging  also  th< 
personal  responsibility  of  the  fraudulent  representer  o 
the  facts.  The  fraud  in  substance  amounts  to  an  im 
plied  guarantie  of  the  third  person's  solvency, 
think,  therefore,  that  we  should  take  this  as  the  key  11 
the  true  construction  of  Lord  Tenierden's  act ;  and 
we  do  so,  it  seems  to  me  to  follow  from  it>  that  a  rs 
presentation  to  be  within  the  act  must  be  one  by  whi*^ 
the  personal  responsibility  of  the  third  person  is  B 
creased  in  the  judgment  of  the  individual  from  wh«i 
he  is  about  to  obtain  credit,  money,  or  goods ;  and  tli 
receives  confirmation,  I  think,  from  the  other  words  o 
the  act. 

The  other  representations  are  as  to  character,  con* 
duct,  credit,  trade,  and  dealings.  All  these  look  as  ij 
directed  to  general  character  for  solvency,  genera 
conduct  in  conducting  pecuniary  affairs,  general  credi 
on  the  exchange,  general  mode  of  conducting  trade  o 
business.  The  representation  may,  no  doubt,  ant 
most  commonly  will,  be  made  as  to  particular  incident 
in  character,  conduct,  and  the  like ;  but  all  these  re 
presentations  necessarily  affect  the  general  charactei 
conduct,  credit,  trade,  and  dealings,  &c. :  consequent!^ 
there  can  be  no  ambiguity  or  difficulty  in  constnilnj 
the  act  in  cases  of  this  description.    For  the   thin 
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J>cnon'8  personal  responsibility  is  necessarily  involved        1836. 
u]  the  result  of  such  an  inquiry,  if  money,  goods, 
or  credit  is  obtained  in  consequence  thereof.      But 
^wben  we  take  the  word  *'  ability/'  (by  which  is  of 
c^ioone  meant  .pecuniary   ability,)  the  case  becomes 
flMMnewhat   ambiguous.      For  though   a  man's  pecu- 
jciiary  ability  depends  on  the  whole  and  every  part 
of  his  property,  yet  a  representation  confined  wholly 
ta)  a  particular  portion  of  his  property  in  possession, 
remainder,  or  expectation,  may  or  may  not  relate  to 
Us  pecuniary  ability,  and  increase  the  value  of  his 
personal  responsibility  to  the  person  making  the  in- 
Quiiyj  according  to  the  circumstances  under  which  it 
^  made.    If  the  querist  is  about  to  trust  to  his  in- 
^^ed  debtor's  personal  responsibility,  and  the  object 
^  the  question  is  to  ascertain  how  far  he  will  be  safe 
^  So  doing,  there  can  be  no  doubt  that  such  a  repre- 
^^tation  does  relate  to  the  third  person's  ability,  and 
^  ^thin  the  act;  but  if  he  be  only  about  to  take  an 
^^^gnment  of  the  property  itself,  and  the  object  is  to 
^^^^«rtain  the  value  of  that  property,  then  it  is  manifest, 
^^ink,  that  the  pecuniary  ability  of  the  person  about 
assign   has    nothing  to  do   with  it.      The  party 
ing  the  assignment  only  looks  to  the  property  itself, 
does  not,  in  that  case,  trust  the  intended  contrac- 
'  at  alL     If  we  were  to  hold  such  a  representation 
be  within  the  act,  I  do  not  see  how  we  are  to  stop 
>rt  of  saying,  that  all  representations  relating  to 
^'^:^ntracts  between  third  persons  must  be  in  writing,  if 
^^^3ch  contracts  relate  to  the  obtaining  of  credit,  or  to 
le  obtaining  of  money,  or  even  to  the  sale  or  pledge  of 


The  assignment  of  a  mortgage,  or  the  sale  of  an 

^bwUte,  or  the  sale  or  pledge  of  any  goods,  would  be 

"widun  it;  and  a  fraudulent  and  false  representation  of 

\2kk  \alue  of  or  charges  upon  the  estate  mortgaged,  or 
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1836.  sold,  or  the  goods  to  be  debvered  or  pledged,  woidi 
be  without  danger,  if  by  parol.  Indeed  the  case  of 
party  lending  money  on  mortgage,  who  always  has 
double  claim,  first,  on  the  property  mortgaged,  n 
condly,  on  the  personal  responsibiliiy  of  the  mor 
gagor,  by  express  covenant,  seems  to  me  not  easS 
distinguishable  from  the  present.  Apd,  consequently 
a  representation  as  to  the  value  of  the  esta^  would  I 
within  the  act,  if  this  case  be  so.  I  do  not  say  thata 
would  not  be  a  very  good  law  if  it  were  so ;  but  I  ^ 
not  prepared  to  go  so  far  in  the  construction  of  ta 
act. 

The  concluding  words  of  the  section  pkunfy,  am 
seems  to  me,  point  to  the  same  construction.  The  xc 
presentation  must  be  ''  to  the  intent  that  a  third  penos 
may  obtain  credit,  money,  or  goods  upon;''  wUdl 
appears  to  me  to  show  that  the  object  of  the  act  wai 
confined  to  cases  in  which  the  third  person's  respomi 
bility  is  trusted.  According  to  the  view  which  I  tab 
of  the  act,  the  representation,  in  order  to  be  widun  il 
must  therefore  be  of  the  third  person's  trust-worthineii 
as  evidenced  by  his  character,  conduct,  abil^,  credil 
trade,  or  dealings ;  and  must  be  one,  whereby,  if*  tnii 
that  trust-worthiness  is  increased.  If,  indeed,  the  m 
clause,  as  drawn  by  Lord  Tenierden,  stood  thus, — "  T 
the  intent  that  such  third  person  might  obtain  mooa 
or  goods  upon  credit,"  which  is  highly  probable,  dii 
conclusion  would  be  strengthened ;  but  I  do  not  refy  o 
that  which  is^  after  all,  only  matter  of  probable  cm 
jecture,  from  the  ungrammatical  state  of  the  sentenc 
as  it  now  stands. 

I  proceed  then  to  apply  the  above  principles  to  di 
present  case.  Here  the  representation  to  the  plaiiitiff 
one  which,  it  is  admitted,  relates  solely  to  Lord  Mdwtm 
TAynne^H  property,  of  which  the  plaintiff  was  about 
take  an  absolute  assignment ;  and  I  think  the  quesli* 
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P<U^d  reference  only  to  that  assignDient.  The  plaintiff       1836. 
didoot,  a^  it  ajqpears  lo  me,  apply  to  the  defendant  Sox 
aoj  affiiiynniff  aa  to  Lord  Edward  Thynn£%  trust-wor- 
tbioesa:  aU  that  he  wished  to  know  was  the  value  of  a 
farticular  fimd  alK>ut  to  be  absolutely  assigned  to  him ; 
and  aUhough  thie  personal  r^jqKmsibility  of  Lord  Edward 
!jfijfmme  was  also  to^  be  taken,  and^  therefore,  a  represen- 
taiioaaii  |o  the  vab^  of  a  portion  of  his  property  migh^ 
ii  mexfUiwd,  have  reference  to  that  also;  yet  I 
AuDnk  the  pecuSar  circumstances  of  this  case,  so  &r  as 
it  liad  gcme  w(^n  the  no^suit  topk  place,  negative  that 
sujpposition  here,  and  show  that  this  representation  (if 
at  all  by  the  defendant)  was  one  relating  solely 
the  wlue  pf  the  property  to  be  assigned ;  and  hav- 
ipip  leference  at  all  to  the  trust-worthiness  of  Lord 
Tkj/nne,  whose  ability,  according  to  the  view 
^^  oitifM  act  <>f  parUapent,  would,  in  this,  depend 
^f^m  th^  propei^  assigned,  but  on  the  residue  of 
lpiPO|iertj  aloQe,  respectioig  which  no.  inquiry  was 
li^  however,  I  am  wrong  in  this  view  of  the  £acto 
the  case,  still  I  apprehend  the  nonsuit  was  wrong,  and 
there  ought  to  be  a  new  trial,  in  order  that  these 
'KaifitA  ijDay  be  submitted  to  the  jury.    For  if  it  be 
^clwbtfid  whether  the  question  was  put,  and  the  repre- 
sentation made,  solely  with  reference  to  the  value  of  the 
property  to  be  assigned,  or  partly  in  reference  to  that, 
9ai  partly  to  the  personal  reqppnsibility  of  Lord  Ed' 
'vori  I^pme^  stiU  the  plaintiff  ought  not  to  have  been 
ittmuiled ;  but  that  doubtful  question  of  feet  should 
luTe  been  left  to  the  jury,  with  proper  directions  from 
<&eio]4  Chief  Baron. 

The  cayse  in  principle  falls  within  the  rule  established 

^  ac^QW  fer  a  malicious  prosecution,  where,  although 

^'^  question  of  probable  cause  is  for  the  judge,  still  if 

^^^  feicts  <^.  which  that  questipn  depends  are  disputed, 

^ail^  at  tOf  tfau9A  ppiAt  must  go  to  the  jury,  with 
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1836.  proper  directions  from  the  judge.  In  this  case,  there- 
fore, if  the  facts  were  doubtful,  it  seems  to  me  that 
the  Lord  Chief  Baron  should  have  directed  the  jurj 
Barn  ABU.  ^j^^^  jf  ^j^^y  thought  this  question  was  just,  and  the  re- 
presentation made  at  all  with  reference  to  the  trust 
worthiness  of  Lord  Edward  Thynne,  they  ought  at  al 
events  to  find  for  the  defendant,  the  representatim 
not  being  in  writing ;  but  that  if  they  thought  it  bac 
reference  solely  to  the  value  of  the  property,  then  thej 
should  further  consider  whether  it  had  been  madi 
fraudulently  by  the  defendant.  For  these  reasons 
think  the  nonsuit  wrong. 

Parke  B. — The  facts  of  this  case  having  been  ^ 
ready  stated,  it  is  useless  to  repeat  them;  but,  in  orfl 
to  understand  the  question  to  be  decided,  it  is  ^ 
cessary  to  observe,  that  although  the  plaintiff  intend 
to  pay  his  money  for  the  annuity,  partly  on  the  secuiK 
of  Lord  Edward  Thynne'^  interest  in  the  settleiac 
funds,  and  partly  on  his  personal  credit,  the  question  i 
the  defendant,  and  his  representation  in  answer  to  h 
related  to  the  fund  only,  and  in  no  way  to  the  persons 
credit  of  the  proposed  grantor;  for  the  plaintiff's  witnea 
asked  the  question  with  a  view  that  the  plaintiff  shoidc 
take  a  transfer  of  all  the  interest  of  Lord  Edward^  aiu 
thus  prevent  it  from  being  any  longer  a  part  of  tli 
means  which  constituted  his  personal  credit.  Hi 
plaintiff,  in  so  far  as  he  trusted  to  the  personal  cred 
of  Lord  Edward,  looked  to  the  other  means  which  h 
might  possess,  and  as  the  witness  inquired  as  to  tk 
state  of  the  fund  only,  and  made  no  reference  to  Loi 
Edward's  general  solvency,  it  must  be  understooi 
prima  facie  at  least,  that  the  defendant's  representatk 
was  meant  by  him  to  relate  to  the  state  of  the  fin 
only,  and  not  to  that  fund  as  an  element  of  his  person 
credit.    If  any  doubt  could  exist  on  this  question. 
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should  have  been  submitted  to  the  jury.    The  case        1836. 

tbken  I  consider  to  be  precisely  the  same  as  if  Lord 

^£2&Mir</'s  personal  credit  was  in  no  way  in  question^  and 

^1^  if  the  only  subject  of  inquiry  and  representation 

Ym^  been  the  state  of  the  fiind  itself;  or^  which  is  the 

s^une  things  of  some  subject-matter,  which  the  inquirer 

^^ras  about  to  purchase;  and  we  are  to  decide  whether 

9.  xepreaentation  concerning  and  relating  to  the  qualities 

of  a  thing  only,  and  not  to  the  personal  credit  of  a 

tlurd  person,  be  within  9  6.  4.  c  14.  s.  6.    I  am  of 

ajmbn,  after  much  consideration,  that  it  is  not.    The 

duue  is  as  foUows.    [Here  the  learned  baron  read 

de  dause.]    If  we  construe  the  first   words  of  the 

^uie  according  to  their  ordinary  import,  as  we  ought 

^  do,  it  appears  to  me  impossible  to  say,  that  a  repre- 

^'litation  or  assurance  only  as  to  the  state  of  the 

P'^(>perty  to  be  transferred  to  the  inquirer,  in  any  way 

^''Cicems  or  relates  to  the  "  character,  credit,  conduct, 

^^Qity,  trade  or  dealings  of  a  person  who  is  to  trans- 

*^»*'    It  does  not  concern  or  relate  to  his  character^ 

^^  to  his  crecfi^;  it  does  not  relate  to  hia  conduct,  tradcp 

^^  dealings;  for  it  is  wholly  immaterial,  with  reference 

^    the  inquiry,  and  the  answer  to  it,  who  had  in-^ 

^^^Onbered  the  fimd,  the  only  question  in  substance 

^^iDg,  to  what  extent  it  was  incumbered :  and  it  does 

relate  to  his  ability,  for  that  word,  especially  when 

^  look  at  those  which  accompany  it,  means,  in  its 

^^dinary  sense,  some  quality  belonging  to  the  third 

Vvty,and  not  to  the  thing  to  be  transferred.    In  order 

to  bring  the  particular  case  within  the  statute,  this  last 

^ord  is  relied  upon,  and  it  is  said  that  the  represen-^ 

titkn  of  the  state  of  the  fund  relates  to  the  ability  of 

die  intended  grantor  of  the  annuity,  that  is,  to  his 

^  ability  to  fulfil  his  contract  to  charge  the  fund ;"  ot 

if  no  contract  was  made  at  the  time  of  the  represen- 

tHkm  (as  there  was  not),  then  the  phrase  must  be 
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1836.       changed,  and  it  must  be  said  to  relate  to  Us  abSity  to 
charge  the  fund ;  but  this  wiU  hardly  be  sufirient  lo 
answer  the  exigency  of  the  case,  for  there  is  reii|FBS 
'^^^^^^     %aestioa  as  to  the  power  of  the  third  penon  todiiigi 
the  fiindy  suck  as  ii  is^:  \t  must  therefore  be  said  to 
relate  to  his  ability  to  gi?e  a  security  oa  a  food  «l 
adequate vahie.  In  like  mannor,  I  presume,  if  afirwMb 
lent  representation  were  made  by  one  person  to  aaotlMffi 
about  to  purchase  au  estate  fimm  a  third,  as  to  die  ml 
paid  for  it,  or  its  quality,  as,  for  instance^  as  to  diS 
existence  of  nunerals  under  it,  (which  are  eaoeo,  in  wf 
Tiew  of  the  subject^  precisely  analogous  to  Ak,)  ndb 
representatbn  would  be  said  to  concern  or  rekte  ti 
the  ''  ability^  of  the  vendor,  that  is,  to  his  "^  ability^  H 
convey  an  estate,  as  valuable  as  die  purduser  sKpsotal 
it  to  be,  when  he  nuide  lus  purchase.    In  my  appi» 
hension,  this  is  a  very  forced  construction  of  this  wovd| 
and  though  the  word  is  intelligible  enou|^,  when  rsaA 
with  such  contexts,  I  cannot  he^  thinking  distsmi 
one  who  found  the  word  '*  abihty''  as  it  stands  in  A&i 
statute,  would  not  a  priori  suppose  dvU  i^  oould  beno 
applied ;  I  think,  therefore,  that  according  to  the  ordft" 
nary  meaning  of  diis  word,  this  representation  in  0^ 
way  relates  to  the  abiKty  of  the  intended  grantor  of  lli0 
annuity.    But  I  admit  that  words  may  be  construed  is 
a  sense  different  from  their  ordinary  one^  when  dM 
context  requires  it,  (which  is  not  die  case  heeei)«r 
when  the  act  is  intended  to  remedy  some  ezistiiig  mil* 
chief,  and  such  a  construction  is  required  to  rendey  dn 
remedy  effectual ;  for  we  must  always  construe  an  ad 
so  as  to  suppress  die  mischief  and  advance  d^  remedy 
The  £ramer  of  the  act  has  not  enabled  us  to  d 
this  by  any  recital  in  the  section  itself;  and  wn. 
dierefore  left  to  infer  it  firom  our  knowledge  dT  the 
of  the  law  at  the  time,  and  of  the  practical  grintanoeib 
mnfiottllv  nnmnlMniid  o£»    It  was  stated  aft  dMhanad 
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boA  rirjggjwd  mj  leMned  biolheit  who  hare  preceded       1886. 

wm  i^giec^  that  (be  nuschief  to  be  remedied  was  the 

^fijiKW  of  ibe  proTkion  of  the  statute  of  firauds,  that 

no  aa^  cmdd  be  charged  with  the  debt,  &uk,  or  mia- 

cuimge  of  another,  unless  there  was  a  note  in  writing 

>VBed  by  the  party  to  be  charged  therewith ;  and  I 

concur  in  that  opinion.    Since  the  case  of  Padey  v. 

JmsNB^  it  ia  weH  known,  from  some  reported  cases, 

^fiom  others  which  have  not  found  their  way  into 

.   J    4e  books^  that  a  prac&e  had  grown  up  of  fixing  a 

>  J   ^'^^'^  ^^^  ^  ^"^  ^  another,  by  parol  evidence  of 

^jT    ^^^epeaeiitataon  as  to  the  sohency  or  trust-worthiness 

^  « third  pesson,  and  proof  that  credit  was  given  on 

4e  fiuth  of  that  representation.    The  practice  did  not 

^tend  to  all  cases  within  the  statute  of  frauds.    That 

**^tMtoi  ai^iKes  to  a  guarantie,  for  good  consideration, 

^^fK*  a  debt  aireadjf  camtracted,  as  well  as  where  credit 

to  be  given;  but  the  evil  existed  only  in  those 

in  which  credit  waa  subsequently  given  on  the 

of  the  r^MPesentation  made.    In  this  respect  the 

l^Mssititc  oC  bringing  actions  on  such  parol  represeur 

'^^lioM,  waa  an  evasion  of  the  statute  of  frauds;  and 

l^iopd  TmUerdoi  (who  framed  the  act),  meant>  I  think,  to 

'^nt  aB  casea  on  the  same  footing,  where  one,  on  the 

^S'caonal  credit  of  anodier,  gave  personal  credit  to  a 

^liird;  and  to  make  it  necessary  that  there  should  be  a 

^Mte  in  writing,  where  such  credit  was  given  on  the 

fiutk  of  a  representatiDn,  aa  well  as  where  it  was  given 

^3athe  foitk  of  a  positive  promise.    I  consider,  there* 

^Gne^  the  mischief  to  be  thb,  and  no  more.    It  may  be 

■Bggested*  that  the  legislature  might  have  meant  to  put 

\         as  end  altogether  to  the  habiUty  of  one  person,  by  a 

L        ^^Uidufent  parol  representatbn,  whereby  another  re« 

^      ^ed  aft  the  benefit  gained  by  that  representation; 

M     ^t  tf  such  had  been  the  intention  of  the  fiamer  of  the 

^/  ^^  I  should  baioiivposed  he  would  have  so  drawn  ity 
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1836.  as  to  include  all  cases  of  fraudulent  representation^ 
the  intent  or  purpose  that  another  might  obtain  cr^ 
thereby:  whereas  he  has  certainly  limited  die  p 
hibition  to  cases  of  character,  credit,  &c. ;  which  c 
cumstances  are  those  which  naturally  bear  on  ti 
personal  credit  or  trust-worthiness  of  that  third  penoi 
and  indicate,  in  my  mind,  that  the  intention  was  ti 
apply  the  enactment  only  to  such  cases  wherein  pa 
sonal  credit  was  intended  to  be  given  to  another;  mi 
the  representation  relates  to  such  personal  credit,  till 
is,  to  the  evasion  of  the  statute  of  frauds. 

The  words  of  the  clause  in  question  are,  it  is  to  b 
observed,  clearly  inaccurate ;  probably  from  a  mistak 
of  the  transcriber  into  the  parliamentary  roll.  Yi 
must  make  an  alteration  in  order  to  complete  the  sens 
and  must  either  transpose  some  words,  and  read  tf 
sentence  as  if  it  were  "  to  the  intent  or  purpose  tHn 
some  other  person  may  obtain  money  or  goods  ujfn 
credit,"  or  interpolate  others,  and  read  it  as  if  it  wo 
**  to  the  intent  or  purpose  to  obtain  credit,  money,  < 
goods  upon  such  representation.''  If  we  assume  La 
Tenterden'a  object  to  have  been  merely  to  preve 
evasions  of  the  statute  of  frauds,  as  we  think  it  wi 
and  use  this  as  a  key  to  the  construction  of  the  cUuh 
it  would  induce  one  to  prefer  the  former  alteratio 
by  which  the  clause  is  made  clearly  to  apply  only 
cases  where  the  purpose  of  the  representation  is 
obtain  personal  credit  for  the  third  person:  but  then 
would  not  apply  to  all  cases  of  such  credit,  for  it  wok 
include  "  money  and  goods''  only,  not  work  and  labc 
done  for  the  third  person,  or  houses  or  land  let  to  b 
on  the  faith  of  such  representation;  which,  howen 
are  cases  of  by  no  means  so  frequent  occurrence  i 
transactions  in  money  or  goods.  On  the  other  hand, 
we  make  the  latter  alteration,  using  the  same  key  t 
the  construction  of  the  clause,  we  must  reject  tfi 
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^crdi  "money  or  goods''  as  surplusage,  as  they  would       18S6. 
bemchded  in  the  general  term  "  credit."    I  think  it     ^^^^'^^^^^ 
iugbly  probable  that  the  first  correction  would  make  v. 

die  clause  such  as  Lord  Tenterden  originally  wrote  it;     Baknakd. 
but  whichever  is  adopted,  I  am  of  opinion  that  the 
itatate  appfies  only  to  those  cases  in  which  the  repre- 
K&tation  is  made  relating  to  the  trust-worthiness  of  a 
^  person,  with  the  intent  that  he  may  obtain  per- 
nial  credit  on  the  fiiith  of  such  representation. 

1  do  not  by  any  means  intend  to  say,  that  a  repre- 

KQtition  as  to  the  value  or  condition  of  a  particular 

pvt  of  a  man's  property,  may  not  relate  to  or  concern 

b  "  character,  credit,  &c.**  within  the  meaning  of 

^ieae  words;  it  would  do  so  where  the  declared  object 

^tfae  inquirer  should  be  to  give  credit  to  a  third 

person  upon  his    personal   responsibility,  and  he  is 

>eddng  information  as  to  part  of  the  means  which  con- 

titnte  its  value;  but  where  the  representation  is  made 

M  to  the  state  'of  part  of  the  property  of  such  third 

person,  not  as  an  element  of  trust-worthiness,  but  with 

a  view  that  the  inquirer  should  obtain  a  right  to  the 

diing  itself,  I  am  of  opinion  that  such  a  representation 

Bi  no  way  relates  to  or  concerns  the  character,  conduct, 

credit,  "  ability,"  trade,  or  dealings  of  that  third  person 

within  the  meaning  of  this  act. 

For  these  reasons,  I  am  of  opinion  that  the  rule 
<^ht  to  be  made  absolute. 

Lord  Abinoer  C.  B. — This  was  a  motion  to  set 

^nde  a  nonsuit  upon  the  statute  of  9  G.  4.  c.  14.  s.  6. 

The  action  was  brought  upon  an  alleged  false  represen- 

titioQ  of  the  defendant,  that  the  marriage  settlement 

of  Lord  Edward  Thynne  was  only  charged  with  three 

^.^   ipedfic  annuities ;  whereas  it  was  charged  in  addition 

^  a  mortgage  for  20,000/.  to  his  father,  the  Marquis 

^  Bath ;  upon  which  representation  the  plaintiff  was 
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1S86;  hid^ced  t6  advance  to  Lbrd  Edward  Thynnt  a  Mtt  ^ 
money  upon  an  annuity  secured  by  a  thftrge  updli  tt 
manriage  settlement.  Upon  the  tobjectidh  utrgi^  on  4 
tiARNAkt).  trial,  that  the  representation  not  being  olAdie  iii  Writilj^ 
could  not  by  virtue  of  the  statute  be  th«  ground  bf  i 
action,  the  plaintiff  miJB  nonsuited;  sinte  wfaidh  Ml 
question  has  been  fiilly  discussed  upon  a  ihotien  to  M 
the  nonsuit  aside,  and  ttie  court  has  tidcen  acHttb  Wk 
to  consid^  of  th(^  judgineht  wUt^h  bttght  ttt  bid  gMH 
ahd  I  am  of  opihiitm  that  the  rule  fin-  setting  lu!^  Ik 
nonsuit  should  be  discharged. 

The  statute  bf  9  0. 4.  c.  14i,  eommoiily  edibd  LiM 
T4?7ifen?0n'8  Act,  was  introduced  to  sli^l^y  a  jlefli 
tirhich  had  beeh  fouhd  by  experi^na^  to  exirt  in  Al  A 
Car.  S.  c.  3i  s.  4.,  the  material  part  df  ^leti,  ttt  I 
applies  to  this  case,  is  iii  these  ivords:  **TBiit  ho  MM 
shall  bie  brbtight  i^heteb]^  to  chitl*ge  the  deftnitt 
updtt  any  special  ptimise  to  ansWer  tot  thti  ^Vti  dl 
&uit,  br  miscarriage  of  another  pi^irsdtij  litilM  M 
agreemeni;  on  which  such  action  shall  be  biibugK^fl 
some  memorandum  or  note  thereof  shidl  be  in  if^i^ 
and  signed  by  the  party  to  be  charged  thei^wiAi  m 
sohie  other  plersori  thereuhto  laWiiilly  auflii^ffilir 
The  oBVioils  policy  of  this  statute  Was  tb  preveiii  ttft 
fraud  and  perjury  which  had  been  foiihd  by  iSH^ 
riehce,  or  was  thought  probable  to  arise,  ftom  trUk6l(i 
to  evidence  of  less  authority  than  that  of  a  WfiM 
document,  for  fixing  upon  a  defendant  the  respol^ 
sibility  foi"  the  debt,  d^fkult,  o^  misc^rri^^  fo^  iffliek 
another  petsotl  was  pritharily  lidbte^  This  MlHi 
clearly  extehds  to  promises  to  answer  fbf  iki  OT» 
default,  dr  miscarriage  of  anbther,  whether  ihM  dfiMi 
secured  bytnortgage  or  Other  spebifib  jit^g^,  (ft  v 
default  or  miscarriage  arises  from  thb  fiulute  tf  ( 
specific  security.  This  statute  skeins  to  haire  sucbHii 
fiilly  ateomplish^d  its  bbject  till  a  inode  Was  dtteb^KdM 
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*tmiBng  H  liy  riiB]m^  the  deiKiand^  not  upon  a  special  ItSB. 
mdm,  wliieh  itte  liatute  supposes,  but  upon  a  tort  or 
i^gdooe  to  five  phintifl^  by  some  ftlse  and  irattdu- 
t  liBpieRtflatiM  of  file  defendant,  to  induce  Urn  t6  Barnaul. 
Met  With  another  person.  The  first  case  of  this 
1  wai  that  of  Padey  ▼.  Freemoffiiji).  In  that  case 
riMMice  Gr&we  differed  from  tfie  other  judges.  He 
iM  it  as  a  dise  entirely  new,  tcx  whiich  there  was 
ineedent)  and  as  a  means  of  evadhig  the  statute  of 
lAi  BO  obvious^  diat  he  ^predicted  an  abundmt  sue^ 
■oaof  aetkms  of  tfie  same  soirt,  as  the  result  of  that 
kanaatkm.  The  oAer  Ju^esi  Lord  Kenytm^  Mr. 
rise  A$hmtt^  and  Mr.  Justice  Butter ^  admitted 
M  was  no  precedent  finr  such  an  actkm,  but  that 
le  Were  prhieiples  to  be  fi>uttd  in  the  la#  to  supjport 
mk  Lord  Kemfon  in  particular,  with  that  high  tolie 
iml  fedn^  which  evet  ^istingi^hed  his  judgments, 
MWHtmid  liiat  the  taw  would  have  been  very  defecdvie 
il  had  lK)t  given  a  remedy  for  an  injury  resultmg 
H  a  grois  breach  of  the  plainest  rules  of  morality. 
iMIever  aiay  have  been  the  merit  of  this  decision, 
I  certain  Aat  the  prediction  of  Mr.  Justice  Grose 
I  been  ftiUy  acoomplished.  The  case  of  Pasley  V. 
has  been  the  fbUitdAtion  of  a  numerous  class 
of  the  hke  kind,  some  few  of  which  only  have 
ad  their  way  into  the  printed  reports,  the  great 
iority  having  passed  without  further  notice  after  the 
■ggle  for  the  verdict  ceased.  It  was  to  remedy  the 
anvenience  resulting  from  the  frequency  of  these 
lisas,  Aat  Lord  Tenterden  introduced  the  statute  of 
G.  4.  c.  16.  s.  6.,  which  is  in  these  words.  [The 
Hd  Chief  Baron  here  read  the  clause.]  It  has  been 
Niiaided  that  the  case  now  befol^  us  does  not  fall 
nAiin  tiie  proper  construction  of  this  statute,  because 

(a)  3  T.  R.  61. 
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1886.  i^  ^^  ^h^  ^^^^  o^  ^  ^^^^  representation  of  a  particu] 
fact,  and  not  of  a  representation  concerning  the  g^oei 
ability  of  Lord  Edward  Thynne,  or  made  with  an  inte 
tion  that  credit,  or  moneyi  or  goods,  should  be  obtaiiii 
on  the  belief  of  his  general  abiUty;  and  that  the  slatu 
ought  by  construction  to  be  confined  to  cases  whc 
the  representation  concerns  the  general  ability^  i 
where  the  party  to  whom  it  is  made  proposes  oidly  ( 
rely  on  the  general  ability,  or  personal  securifyii 
promise  of  the  person  to  be  trusted.  It  is  true  Ai 
the  question  raised  turns  on  the  meaning  of  the  ww 
*'  ability"  in  the  act.  The  first  objection  pre-suppw 
that  the  word  general  ought  to  be  implied  bef<Mre  A 
word  ability  f  in  order  to  give  to  the  whole  clause  A 
sense  contended  for.  Now  it  seems  to  me  to  be  m 
trary  to  the  first  principles  which  ought  to  govern  d 
construction  of  a  remedial  statute,  to  introduce  nw 
by  implication  for  the  purpose  of  narrowing  the  remedi 
and  thereby  excluding  a  particular  class  of  cases  A 
are  obviously  within  the  mischief.  For  if  this  oc 
struction  should  prevail,  the  mischiefs  appreh^id 
by  Mr.  Justice  Grose,  and  verified  by  experience,  f 
be  met  by  a  very  inadequate  remedy,  as  it  will  be  fon 
very  easy  to  make  such  actions  turn  on  representatk 
and  assurances  that  are  collateral  to  the  general  abil 
of  a  third  person.  Such,  for  instance,  as  the  repreai 
tation  of  the  value  of  a  particular  estate,  either  in  li 
or  goods;  of  the  power  to  charge  it,  of  thesoundnetf 
the  tide,  of  the  expectations  of  the  party,  or  his  rii| 
to  or  well-grounded  hope  of  a  legacy,  successioiif 
heritance,  or  office.  The  inquiry  of  the  party  sedd 
information  will  be  ingeniously  directed  to  some  spedl 
object  or  circumstance,  from  which  the  ability  of  i 
party  to  perform  the  engagement  upon  which  be' 
trusted  with  money  may  be  inferred;  and  thus  a  pk 
tifiil  crop  of  actions  will  be  left  behind,  whereby,  ap 
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fobtl  representations    alone,  a    defendant  may   be        1836. 

durged  with    the   debt,  default,  or    miscarriage  of 

another.    As  in  the  present  case,  it  is  plain  that  the  de- 

ftndant  is  sought  to  be  charged  for  the  debt,  default,     Barnard. 

and  miscarriage  of  Lord  Edward  Thynne,  in  the  non- 

p^meatof  the  annuity,  which  he  contracted  to  pay ;  and 

one  cannot  very  well  see   the  policy  of  requiring  a 

written  representation  of  the  general  ability  of  Lord  JSd- 

ward  Tkynne  to  fay  an  annuity  by  means  of  his  general 

peamiary  resources,  and,  at  the   same  time,  of  ex- 

dodmg  the  necessity  of  a  written  representation  of  his 

tUity  to  pay  it  out  of,  or  by  means  of  a  particular 

nnfettered  fund.     The  one  and  the  other  are  equally 

Sttoeptible  of  misapprehension,  of  uncertainty>  of  dis- 

tortioii,  of  misconstruction,  or  of  being  invented  by 

bod,  and  supported  by  perjury.     But  after  all,  what 

does  the  general  ability  or  substance  of  a  man  consist 

in^  but  in  one  or  more  particular  sources  from  whence 

kit  derived?     He  may  have  a  landed  estate,  unfettered 

iij  mortgage  or  other  incumbrance,  or  a  sum  of  money 

in  the  funds,  or  a  large  capital  embarked  in  a  suc- 

ttttful  trade,  or  a  large  balance  in  his  banker*s  hands. 

Upon  all  or  any  one  of  these,  his  general  ability  may 

depend.     Can  it  be  said  that  a  representation  of  any 

Qoe  of  these  sources  of  ability  has  no  relation  to  his 

yoKro/ ability?     Suppose  that,  in  the  case  now  before 

^  the  inquiry  had  been  in  the  strictest  sense  concem- 

^  the  general  ability  of  Lord  Edward  Thynne,  and  the 

imwer  had  been  in  these  words,  "  I  know  nothing  of 

Ittdrcumstances,  but  that  he  is  entitled  by  his  marriage 

Ntdement  to  the  dividends  for  his  life  of  a  sum  of 

^fXXHf  which  are  invested  in  the  funds,  and  that  at 

kait  ooe^ialf  of  these  dividends  are  unfettered  by 

vijr  diarge  upon  them,"  could  this  answer  be  said  to 

We  no  relation  to  the  question  ?     Would  it  not  be  in 

<iect  an  answer,  from  which  the  party  inquiring  might 

VOL  I.  T 
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to  land  of  SOOOl.  a-year,  or  100,000;.,  flree  of  all  incum-       1836. 

branees,  or  a  large  uiTestment  in  goods  addressed  to  a 

ftreigii  market,  upon  which  he  may  assign  the  bills  of 

fading,  wdtild  not  be  an  inquiry  respecting  his  ability, 

If  ttie  object  of  the  inquirers  were  to  obtain  a  specific 

ieeiirity  for  money  lent;    but  if  the  object  were  to 

fend  money  on  his  personal  credit  only,  then  the  in-* 

qmry  would  rekte  to  his  ability,  and  consequently  the 

to  such  an  inquiry  would  or  would  not  concern 

rdate  to  the  cMlity  af  the  party  wanting  the  money, 

ncoording  to  the  intention  of  the  party  making  the 

inqidry.    The  statement  of  such  a  conclusion,  as  the 

iiceesnry  cotasequtoce  of  the  argument,  is  in  effect  a 

soSdenl  reiutatioh  of  it.    The  statute  says  nothing  of 

tbe  object  of  the  t>arty  making  the  inquiry,  nor  indeed 

cif  the  in<)ttify  itself.    It  speaks  only  of  a  representation 

«n  assurance  concerning  or  relating  to  the  ability  of 

any  other  person,  to  the  intent  or  purpose  that  sUch 

other  person  should  obtain  money,  goods,  or  credit; 

and  it  seems  to  me  that  there  is  no  necessity  which 

comets  us,  nor  adrantage  to  be  gained,  that  should 

tndoce  us  to  mix  up  with  these  plain  words,  or  to 

qittKiy  them,  by  dny  reference  to  the  object  of  the 

firty  \o  whom  the  representation  is  made,  of  taking 

secnrity  upon  any  specific  fund  for  the  money  or  goods 

obtained  from  him.   The  author  of  this  statute  appears 

to  bate  had  the  statute  of  frauds  before  him.    Some 

of  his  wordi»  are  adopted  from  that  statute,  and  where 

k  has  repudiated  the  words  before  him,  and  adopted 

<^ers,  he  seems  to  have  done  so  with  a  view  not  to 

^^trrow,  but  to  extend  his  remedy  to  all  possible  cases 

">3i  which  litigation,  fraud,  or  peijury  might  be  pre- 

^nted,  by  requiring  a  written  document  to  attest  a 

'^^Tffresentation  or  assurance  concerning,  or  relating  to. 

Conduct,  character,  credit,  or  ability  of  another;  by 

IS  of  which  representation  and  assurance,  the  party 

t2 
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1836.  making  it  intended  that  other  person  to  obtain  mone 
goodsi  or  credit.  Now  it  is  plain  that  the  remedy  pi 
posed  by  the  statute  of  frauds  extended  to  a  promi 
to  pay  any  debt,  or  answer  for  any  default  of  anothc 
whether  that  debt  was  secured  by  mortgage  or  not, 
whether  specific  security  was  taken  or  not  against  tfa 
default;  whereas  by  the  construction  now  contend( 
for,  though  a  promise  to  pay  a  debt  of  another  secun 
by  mortgage  is  within  the  statute  of  frauds,  yet  a  fal 
representation  of  the  value  of  the  property  is  not  with 
Lord  Tenterden'a  act,  nor  can  any  representation 
the  value  of  specific  property  be  determined  to  1 
within  the  act  till  the  party  to  whom  it  is  made  ah 
have  finally  concluded  whether  he  will  take  a  specii 
security,  or  rely  on  the  personal  credit  of  the  party  wl 
is  represented  to  be  able  to  give  that  security, 
seems  to  me,  therefore,  that  the  true  construction 
the  statute  is,  that  the  representation  or  assuran 
should  concern  or  relate  to  the  ability  of  the  oth 
person  effectually  to  perform  and  satisfy  the  enga^ 
meat  of  a  pecuniary  nature  into  which  he  has  propos 
to  enter,  and  upon  the  faith  of  which  he  is  to  obta 
money,  credit,  or  goods ;  and  as  the  representation 
this  case  was  clearly  one  of  that  nature,  I  think  it  w 
within  both  the  words  and  spirit  of  the  statute. 

With  regard  to  the  remarks  which  have  been  nuM 
upon  the  introduction  into  the  statute  of  the  word  tp 
without  any  grammatical  relation  to  the  other  words 
the  sentence,  I  must  observe,  that  I  am  decidedly 
opinion  that  this  word  must  be  rejected  as  nonsensic 
and  that  we  cannot  admit  of  a  conjectural  transpositii 
of  it,  in  order  to  interpret  the  statute.  Neither  dc 
thiiik  that  either  of  the  conjectures  offered  the  most  pi 
bable  account  for  the  introduction  of  the  word.  T 
manuscript  of  this  clause  most  probably  contained  t 
word  thereupon;  on  revising  it,  the  author  consider 
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that  the  word  was  superfluous  to  express  bis  meaning,        18S6. 
and  that  it  might  possibly,  if  it  had  any  effect,  rather 
narrow  the  construction.     He  has  therefore  meant  to 
strike  it  out,  but  has  not  carried  his  erasure  into  suffi- 
cient force  through  the  latter  part  of  the  word.    The 
^vrord  upon  has  therefore  found  its  way  into  the  print, 
^xA  has  escaped  notice  afterwards,  when  the  bill  was 
Ixm  committee.    The  printers  of  bills  in  the  two  houses 
S'^dom  commit  an  error  on  the  side  of  omission.    Every 
'ft]:iiDg  which  is  not  beyond  doubt  erased  in  manuscript 
xs  sure  to  be  printed,  and  if  it  should  afterwards  escape 
detection  in  committee,  finds  its  way  upon  the  rolls  of 
pailiainent  and  into  the  statute-book. 

Lord  Abimger  added,  the  court  being  equally  divided 

ui  opinion,  the  defendant  is  entitled  to  retain  his  non- 

ftuit;  but  as  the  question,  which  is  important,  would  thus 

l3e  prevented  from  going  further^  the  court  will  permit 

tihe  nile  to  be  made  absolute  on  payment  of  costs  to  the 

Afendant.    The  point  may  then  be  raised  on  the  re-' 

cord,  and  carried  to  a  court  of  error. 


Wright  against  Skinner. 


f^EBT  for  an  attorney's  bill.      Plea:  nunquam  inde-  Where  in  an 
bUatus.      At  the  trial  before  the  under-sheriff  £  before^' 

the  sheriff, 
the  defendant 
^^^s  suffered  to  prove  in  reduction  of  damages  a  part-payment  of  the  plaintiff's  demand, 
^'^nigh  nwnquam  indebitatus  was  the  only  plea  on  the  record,  the  court  refused  a  rule 
r  a  new  trials  on  the  ground  that  the  objection  was  not  made  at  the  trial,  and  it 
IS  not  sworn  that  the  plaintiff  was  taken  by  surprise  by  the  evidence  admitted. 
Qutfre,  if  evidence  of  payment,  either  before  or  after  action  brought,  can  be  given 
eridencein  debt  or  assumpsit  under  the  general  issue,  in  reduction  of  the  damages  ? 
Although  since  the  uniformity  of  process  act  2  W.  4.  c.  39.,  an  attorney  can  no 
Tigw  sue  by  attachment  of  privilege,  he  is  still  entitled  to  sue  in  his  own  court; 
ad  therefore  when  he  sues  there,  and  recovers  less  than  40*.  damages,  the  court 
~1I  Dot  enter  a  suggestion  on  the  roll  in  order  to  deprive  him  of  costs  under  the  Mid" 
I  court  of  requests'  act. 
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I       AiDERSON  B. — If  the  plaintiff  was  taken  by  surprise^ 
it  should  have  been  so  stated  in  the  affidavit. 


GuBNEY  B.  ooncurred. 


Rule  refused  (a). 


Od  a  subsequent  day,  C.  Jones,  on  the  part  of  the 
defeodtnt,  moved  to  enter  a  suggestion  upon  the  roll 
to  deprive  the  plaintiff  of  costs  under  the  Middlesex 
coort  of  requests'  act,  33  G.  2.  c.  38.,  on  the  ground 
that  the  plaintiff,  being  resident  withui  the  jurisdiction 
of  that  court,  had  recovered  less  than  4Qs«  damages. 
He  contended,  that  although  an  attorney  is  not  bound 
to  loe  out  of  his  own  court,  yet  on  the  authority  of 
Tagg  V.  Madan  (6),  Parker  v.  Vaughan  (c),  and  Bwru 


S19 


1836. 

Weight 

Su]lli£l|< 


(a)  Richardson  v.  Robsbts* 

^MHiT  fcr  money  had  and  reoeiyed.    Plea :  the  general  issue.    At  the 

^  bifion  Leid  Abmgcr  C.  B«  the  defendant  offered  to  prove,  in  mitiga« 

''M  of  dnaages,  that  he  had  paid  50L  after  action  brought,  in  part  discharge 

<>f  ^demaDd.    His  lordship  thought  the  evidence  inadmissible  under  the 

f^  but  agreed  to  receive  it  in  order  to  save  the  parties  expense,  and  a 

^'"^  was  found  for  the  plaintiff  for  lOOi.,  being  his  whole  demand,  the 

^  duel  baion  giving  the  defendant  leave  to  move  to  reduce  the  verdict 

*  ^Cii,  in  case  the  court  thought  the  evidence  should  have  been  admitted, 

^^^  obtained  a  rule  nisi  in  Hilary  term  1836  for  reducing  the  verdict  ac- 

^^dingly;  against  which  Hogging  showed  cause  in  the  ensuing  Easter 

^^'Ui.  1^  rale  was  ultimately  made  absolute.     During  the  argument 

^^«b  B.  lefened  to  ShxrUy  v.  Jacobs  and  Lediard  v.  Boucher,  and  said 

* W,^  the  same  reason  existed  for  allowing  evidence  of  payment  after  action 

^^^^^QQght  as  before*  namely,  to  reduce  the  damages ;  but  whether  those  cases 

properly  decided  was  another  question ;  and  Alderson  6.  observed,  that 

(•art  gave  no  opinion  whether  the  damages  in  an  action  to  which  the 

^■Nnl  isMM  is  pleaded  may  be  reduced  by  evidence  of  payment  after  action 

^Mngbt,  bat  decided  the  case  upon  its  special  circumstances. 

A  hSks  leport  will  be  given  hereafter. 

W  1 B.  &  P.  629.  (c)  2  B.  &  P. 29. 
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Pattatm  is  about  to  deliver  the  same  judgment  in  a        1836. 
cue  whicb  has  come  before  him  in  the  bail  court.  k^,^^^ 

Wrjght 

r. 

Alderson  and  Gurnby  Bs.  concurred.  Skimher. 

Rule  refused. 


Isaac  against  Farrar. 


^^i^  SSUMPSIT  by  the  indorsee  against  the  maker  of  The  replica- 

a  promissory  note  for  250/.,  payable  three  months  j^^^  proper 

^'^'Wr  date,  to  the  order  of  the  maker,  by  him  indorsed  in  assumpsit 

^   one  H.  R,f  and  by  H,  R,  indorsed  to  the  plaintiff,     admits  a 

Plea :  that  before  the  making  by  the  defendant  of  *>^eac^  ^^    ^ 
hX_         .,  o  .        ,        .  promise,  and 

^nic  said  note,  to  wit,  on  &c.,  a  certain  advertisement  contains  only 


been  and  was  inserted  in  a  certain  newspaper,  to 


matter  of  ex- 


cuse. 


the  Morning  Herald^  to  the  tenor  and  effect  fol-     Where  in 

lowing;  that  is  to  say, — "Money  to  lend  upon   Per- ^JJ^^jJ^f^j^. 

sonl  Security.     Noblemen,  Clergymen,  and  persons  chance  it  is 

of  responsibility  requiring  the  temporary  advance  of  the  bill  was 

'iwnsy,  can  be  immediately  accommodated  with  loans  to  ob^;n«^  ^X 

•^*  ^  A       1.       .        fraud,  to  which 

uy  amount  at  a  very  low  rate  of  interest.     Application  de  injuria  isre- 
tobe  made,  in  the  first  instance  in  writing,  addressed  Jg^^'^jant  will 
^Vi.  Anderson,  No.  12,  Fludyer  Street,  Westminster.^'  be  allowed  at 
And  the  defendant  saith,  that  in  consequence  of  the  proving'the 
said  advertisement,  he  did,  to  wit,  on  &c.,  call  at  the  fraud,  to  throw 

•J     1  •      ^T       1^     1^1    T         CI  IX.         the  onus  upon 

fm  place,  to  wit.  No.  12,  Fludyer  btreet,  and  there  the  plaintiff  of 

mw  one  Charles  Anderson,  and  that  in  consequence  of  »^ow»ng  co^*- 

'        ^  ^     ^^  sideration* 

the  representations  made  to  him  by  the  said  C.  A,,  he 
tiie  defendant  was  induced  to  draw  and  deliver,  and  he 
did  then  draw  and  deliver  to  the  said  C  A.  two  pro* 
missory  notes,  whereby  and  by  each  of  which  the  de- 
fendant promised  to  pay  to  his  own  order  the  sum  of 
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I«AAC 


18S&  2S0L  three  months  after  the  date  thereof,  (one  of  thea 
then  being  the  said  note  in  the  said  dedaratkMi  men- 
tioned) upon  the  faith  of  and  promise  from  the  said 
FAEEAa.  C.  A.  that  the  said  notes  should  be  renewed,  when  int, 
for  the  space  of  two  years,  and  that  he  should  receiie 
from  the  said  C.  A.on  a  certain  day,  to  wit,  the  Fridsf 
then  next  following,  being,  to  wit,  on  &c.,  die  amount 
of  the  said  notes,  deducting  discount  and  stamp:  and 
that  the  said  C.  A.  did  not  nor  would,  either  on  die 
said  Friday  or  at  any  other  time,  although  often  re- 
quested so  to  do,  pay  to  the  said  defendant  the  amount 
of  the  said  notes,  deducting  as  aforesaid,  or  any  sum  of 
money  whatever,  but  on  the  contrary  thereof  he  die 
defendant,  to  wit,  on  &c.,  by  appointment  of  the  aaU 
C.  A.,  went  to  the  said  place,  to  wit.  No.  12,  Fkij^ 
Street,  but  the  said  C.  A.  was  not,  nor  was  any  sudi 
person,  either  then  or  at  any  time  afterwards,  to  be 
found;  and  that  the  said  transaction  was  a  gross  firsni 
and  imposition  upon  him  the  defiendant )  and  Ihst  di 
note  was  indorsed  to  the  plaintiff  without  ooQsidefatk)% 
and  that  he  holds  the  same  without  value  or  eottih 
deration ;  and  that  there  never  was  and  is  not  way  coo* 
sideration  or  value  on  the  said  note  between  any  paidee 
thereto:  and  he  ftirther  saith,  that  the  said  H.ILuii 
the  said  plaintiff,  and  each  of  them,  at  the  several  and 
respective  times  when  the  said  note  was  so  indoned 
and  detivered  to  them  respectively,  was  privy  to  and 
had  full  knowledge  and  notice  oi  tiie  said  transaction 
in  this  plea  detailed,  and  of  the  said  fraud  and  impo- 
sition.    Verification, 

Replication,  that  the  defendant  of  his  own  wroi^ 
and  without  the  cause  by  him  in  that  plea  allegedt 
broke  his  said  promises  in  the  said  first  count  men- 
tioned, in  manner  and  fi>rm  as  the  plaintiff  hath  in  the 
said  first  count  of  the  said  declaration  in  that  behalf 
against  him. 
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Demurrer,  asflgniog  for  causes^  that  the  replication       18S6. 

ikjtina  sua  propria  absque  tali  causa  is  a  bad  repli- 

citioQ  to  the  defendant's  said  plea  in  assumpsit;  se- 

OQudly,  that  the  said  replication  of  the  plaintiff  is  bad 

fm  duplicity,  because  it  is  too  large,  and  puts  in  issue 

all  the  several  facts  all^^ed  by  the  pka^  instead  of 

putting  in  issue  the  point  to  be  tried  between  (he 

parties;  thirdly,  that  the  facts  of  fraud  and  notice  to  the 

pUntiff,  and  the  want  of  consideratioQ  for  the  note  in 

tk  plaintiff's  hands  alleged  by  the  plea,  are  distinct 

od  separate  ftcts,  on  either  of  which  the  plaintiff 

^ht  and  ought  to  have  tendered  an  issue,  and  he 

cuinot  by  his  replication  put  both  in  issue;  and  the 

**id  replication  is  bad,  because  it  puts  both  such  facts 

>^  issue. 

Jfoggims  in  support  of  the  demurrer.    This  replioa- 
is  bad,  inasmuch  as  it  puts  too  many  facts  in  issue. 
Btty  be  admitted,  that  if  it  is  necessary  to  traverse  all 
ftots  stated  in  the  plea,  in  order  to  entitle  the  plain- 
to  recover^  that  then  the  replication  is  good ;  but 
t^fcut  is  not  th^  ease.    The  plea  alleges  that  the  plaintiff 
privy  to  the  fraud.    A  clear  issue  would  have 
if  the  plaintiff  had  replied  that  he  had  no 
nolice  of  such  fraud ;  or  he  might  have  said  that  he 
had  not  been  guilty  of  fraud,  or  have  denied  that  any 
hnd  bad  been  committed.     [Lord  Abinger  C.  B.  He 
ni(ht  have  denied  that  Anderson  had  been  guilty  of 
fraud.]    If  he  had  asserted  that  there  was  no  fraud, 
be  might  have  maintained  the  action  whether  he  gave 
oonsideration  or  not ;  or  he  might  have  alleged  that  he 
hid  no  notice  of  any  fVaud,  and  had  given  consideration 
fm  the  note.     It  was  the  duty  of  the  plaintiff  to  chal- 
lage  one  or  so  many  facts  as  will  form  one  issue  and 
maintain  his  action;  but  here  he  has  traversed  more 
facts  than  it  was  requisite  to  do;  aA,  for  instance,  the 
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1886b  advertisement  stated  in  the  plea,  which  the  replicatS: 
forces  the  defendant  to  prove.  In  Solly  v.  Neish  (a)j 
was  decided  that  this  general  replication  was  bad,  when 
it  put  in  issue  an  authority ;  and  it  may  be  urged  her^ 
that  as  the  plea  charges  the  plaintiff  with  being  prify 
to  the  fraud,  Anderson  was  his  agent  in  the  tran8a^ 
tion. 

Humfiey  contra.  Unless  it  is  decided  that  ihii 
replication  is  good,  there  is  now  no  case  in  which  i 
party  suing  on  a  note  or  a  bill  cannot  be  driven  tc 
prove  consideration.  Previous  to  the  new  rules  it  wii 
decided,  that  if  fraud  were  shown  between  the  origim 
parties  to  a  negotiable  instrument,  it  was  incumbent  oi 
the  holder  to  prove  that  he  or  some  previous  indorse 
had  given  value ;  Heath  v.  Sansom  (Jb).  And  under  di 
old  system,  if  the  facts  stated  in  this  plea  had  bee 
established  at  the  trial,  the  plaintiff  must  have  prove 
consideration ;  but  now,  if  this  replication  be  not  alIowe« 
a  ipere  allegation  of  fraud  upon  the  record  will  comp 
him  to  show  that  he  has  given  value.  It  is  stated 
this  plea,  that  the  note  was  obtained  by  fraud,  to  whi< 
the  plaintiff  was  privy.  If  he  had  not  adopted  til 
replication,  he  must  have  admitted  either  the  frauds  € 
that  he  gave  no  consideration.  If  he  had  admitted  th 
latter,  a  prejudice  would  have  been  raised  against  bn 
in  the  minds  of  the  jury;  and  if  the  former,  not  onif 
would  it  have  prejudiced  him  with  the  jury,  but  he 
would  have  had  to  prove  consideration.  There  is  i 
great  difference  between  stating  facts  in  a  plea  whid 
are  not  sworn  to,  and  calling  witnesses  to  estabHri 
them;  and  the  consequences  will  be  very  serious  i 
plaintiffs  if  the  mere  putting  of  facts  upon  paper  is  t 
have  the  same  effect  as  producing  evidence. 

(a)  Trin.  T.  1836,  6  Tyr.  R.  (6)  2  B.  &  Ad.  291. 
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sitioD  has  already  come  before  the  court  in  Noel  y.        1886. 

7k(a)f  where  the  replication  was  the  same  as  here^ 

ept  that  it  did  not  contain  the  words  ^'  of  his  own 

mgy*'  which  do  not  make  any  material  distinction;      Fabbar. 

if  this  replication  is  good  in  substance,  the  form  of 

I  of  no  importance.  In  that  case  it  was  not  necessary 

decide  the  point;  but,  so  far  as  the  dicta  of  three  of 

5  judges  of  this  court  go,  it  is  an  authority.   In  Crisp 

Griffiths  (6)  also,  the  court  expressed  an  opinion  in 

four  of  the  replication  de  injuriA^  although  it  did  not 

leiny  judgment  upon  it.    All  the  decisions  contain 

nog  observations  upon  the  importance  of  preserving 

leo^tiability  of  bills.    If  the  holder  of  a  bill  can  be 

Red  in  every  case  to  prove  that  he  gave  considera- 

n,  it  will  cease  to  be  any  thing  more  than  any  other 

ijgDable  contract. 

Voggins  in  reply.  With  respect  to  the  negotiability 
Uls,  it  is  the  same  thing  whether  they  are  affected 
evidence  or  by  pleading  the  facts  upon  the  record, 
the  argument  applies  equally  to  both.  \^Parke  B. 
e  difference  is  this:  that  unless  a  general  form  of 
lication  is  allowed,  you  can  force  a  plaintiff  to  prove 
nderation  by  pleading,  which  you  could  only  do  by 
idence  under  the  old  general  issue.]  This  replication 
It  six  distinct  facts  in  issue,  and  should  the  defendant 
1  in  proving  any  one  of  them,  he  cannot  succeed: 
it  be  allowed,  the  intention  of  the  new  rules  will  be 
Bpletely  defeated.  [Lord  Abinger  C.  B.  The  issue 
B  itiD  be  reduced  to  facts,  of  which  both  parties  are 
vie.] 

Lord  Abinger  C.  B. — We  understand  that  a  similar 
e  to  the  present  is  before  the  court  of  Common 

)  Trin,  T.  1S35,  see  Votl  v.  Boyd,  anU,  21 1. 
)  East.  T.  1835,  5  Tyr.  R. 
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1836.  Pleas  (a),  and  as  it  is  a  question  of  some  impoMttl 
we  will  defer  our  judgment,  in  order  to  ascertain  i 
opinion  of  the  judges  of  that  court  upon  it.  One  1 
Farrar.  convenience  has  occurred  to  me,  which  has  not  be 
urged  on  the  part  of  the  defendant.  Formerly, 
fraud  being  sworn,  the  plaintiff  was  obliged  to  sb 
consideration;  but  if  this  replication  is  allowed^  \ 
whole  burthen  of  proof  will  be  thrown  upon  the  t 
fendant;  he  will  have  to  prove  both  fraud  and  want 
consideration ;  he  will  have  to  prove  a  negative.  The 
fore  it  seems  to  me  that  he  still  ought,  after  pro¥: 
fraud,  to  be  permitted  to  cast  the  onus  of  shomng  o 
sideration  upon  the  plaintiff*  If  this  replication  is  h 
good,  some  understanding  must  be  come  to  upofti  f 
point. 

Parke  B. — Formerly  fraud  was  deemed  prim&fi 
evidence  of  no  consideration,  and  probably  the  as 
course  would  be  followed  should  this  form  of  repU 
tion  be  allowed. 

Lord  Abinoer  C.  B. — My  judgment  in  SimptiMi 
Clarke  {b)  having  been  referred  to  in  the  course  of  t 
argument,  I  have  to  observe  that  I  never  meant  in  fl 
case  to  say  that  the  mere  fact  of  a  bill  having  to 
given  for  accommodation,  threw  the  burthen  of  pn 
upon  the  holder  to  show  consideration;  but  that, 
order  to  cast  such  an  onus  upon  him,  the  other  pi 
must  go  further  and  prove  fraud. 

Parke  B. — I  have  always  held  that  an  accotnl 
dation  acceptance  did  not  imply  that  value  had 
been  given  for  it  by  the  holder;  and  in  JPerctMt 
Framptan  (c),  all  the  court  expressed  their  concur 

(a)  See  Griffin  v.  Yates,  2  Bllig.  N.  C.  679.        (6)  5  Tyr.  R.  593 
(c)  6  Tyr.  R.  679. 
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a  Ae  fiew  I  todc  in  Heaih  y.  Sansam  (a).    There  cer-       i  ggg. 
tiinfy  has  been  a  practice  at  nisi  prius,  and  Lord  Ten- 
l&den  used  to  call  upon  the  plaihtifF  suing  upon  an 
Mcoomodation  biO  to  prore  consideration ;  but  I  never      Farrar. 
mU  see  on  wbat  principle  that  was  done  (6). 

Cur.  adv.  vulu. 

The  judgtnent  of  the  court  was  delivered  on  a  sub- 
ifefieDt  day  in  the  term  by 

Loid  Abinobb  C.  B. — On  this  demurrer  to  the 
MpEcafiony  two  objections  were  made.  First,  that  its 
fcro  was  improper,  as  the  inducement  of  de  injurid 
ftc  was  inapplicable  to  an  action  of  assumpsit;  and, 
neondly,  that  it  was  bad,  because  it  was  multifarious, 
ttd  put  in  issue  several  distinct  facts,  each  of  which 
ioiild,  if  disproved,  be  decisive  of  the  action. 

We  think  the  replication  is  good,  notwithstanding 
Ane  objections. 

This  form,  though  most  commonly  used  in  actions  of 
iieipass  or  trespass  on  the  case  for  an  injury,  is  not  inap- 
(nypriate  to  an  action  of  trespass  on  the  case  for  a  breach 
of  promise,  where  the  plea  admits  a  breach,  and  con- 
tttiu  only  matter  of  excuse  for  having  committed  that 
bretch.  The  defendant's  breach  of  promise  may  be 
tottidered  as  a  wrong  done,  and  the  matter  included 
voder  the  general  traverse  absque  tali  causA^  and 
diereby  denied,  as  matter  of  excuse  alleged  for  the 

(fl)tB.&Ad.291. 

m  la  UiUt  T.  Barber,  Eoiter  T.  1836,  where  in  an  action  by  the  in- 
4nee  agiinst  the  acceptor  of  a  bill  of  exchange,  it  was  admitted  on  the 
fjfadmgi  that  the  bill  was  an  accommodation  bill,  and  the  issue  raised 
was  wbether  the  plaintiff  had  given  consideration ;  the  court  held,  that  tlie 
Mas  lay  on  the  defendant  to  prove  that  the  plaintiff  had  not  given  con- 
fer the  biU. 


the  breach.    In  SoUy  v.  Neish  the  plea  was  s 
of  the  promise :  so  in  Whittaker  v.  Mason  (6)  t 
denied  the  contract  as  alleged ;  and  although  tb 
intimated  that  it  might  be  doubtful  whether  the  t 
in  this  form;  was  applicable  to  any  action  on  pi 
they  abstained  from  deciding  that  question, 
other  handy  in  this  courts  in  the  case  of  Noel 
the  court  expressed  a  strong  opinion  that  this 
form  of  traverse,  in  a  case  similar  to  the  presi 
proper.    And  we  think  that  it  is ;  for  the  pi 
fesses  that  the  defendant  made  the  note  in  q 
and  indorsed  it  to  RichardsoUy  who  indorse 
plaintiff)  which  constitutes  a  j9rimay*acf>  case  of  1 
and  an  implied  promise  to  pay  the  amount 
plaintiff*;  and  it  avoids  the  effect  of  that  admis 
showing  that  the  note  was  made  and  indorsed, 
value  bon&  fide  paid,  whereby    the    defends 
excused  from  performing  that  promise. 

As  to  the  objection  that  the  replication  is  multi 
the  facts  contained  in  the  pleas,  though  they  are 
constitute  one  ground  of  defence,  and  the  rule  o 
ing  is  not  that  the  issue  must  be  j  oined  on  a  single  j 
on  a  single  point  of  defence.  This  was  laid  down  I 
Mansfield,  in  Robinson  v.  Rayley  (c),  and  by  tt 
of  King's  Bench  in  O'Brien  v.  Saxon  (d),  and 
Justice  Bayley,  in  the  case  of  Carr  v.  Hinck 
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ut  each  of  these  cases  the  facts  there  allowed  to  be       1836. 
in  one  issue,  as  amounting  to  a  single  ground  of  de- 
fence, were  several.    In  the  first,  the  facts  that  the 

cattle  were  commonable,  and  levant  and  couchanty  con- 
stituted one  proposition,  viz.  that  the  cattle  were  enti- 
tled to  common :.  in  the  second,  the  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy,  formed  one 
pomt  of  defence,  viz.  the  bankruptcy  of  the  plaintiff; 
and  in  the  last,  the  fact  of  the  goods,  for  the  price  of 
which  the  action  was  brought,  being  sold  by  an  agent, 
IS  principal,  and  a  set-off  of  a  debt  due  from  the  agent, 
coottitated  the  defence  of  payment  or  satisfaction  of 
the  phiintiff 's  demand. 

So  in  the  present  case  the  plea  contains,  in  sub- 
'Cioce,  one  ground  of  defence  only,  that  is,  that  the 
P/(Aiiiff  was  not  the  bona  fide  holder  for  value,  al- 
^i^CHigh  several  facts  are  necessarily  averred,  as  consti- 
teting  parts  of  it.     Every  indorsee  of  a  bill  has  his 
<^^li  title,  and  that  of  each  intermediate  party ;  and  if 
'^  or  any  of  such  parties  gave  value  for  the  bill,  with- 
<^t  fraud,  he  is  a  holder  for  value.    The  plaintiff  in 
^bis  case  alleges,  in  effect,  that  the  defendant  had  no 
'^^ue  for  making  the  note,  and  that  neither  the  first 
iiidorsee  nor  the  second  received  the  bill  bona  fide; 
^^ch  is  only  a  statement,  necessary  in  point  of  law,  of 
tlie  several  facts  constituting  the  defence  that  the  plain- 
tiff is  not  a  bond  fide  holder  for  value. 

If  this  replication]  were  not  allowed,  some  inconve- 
nience would  follow,  for  in  every  action  on  a  bill  or  note 
It  would  be  competent  for  a  defendant,  by  alleging  fraud, 
or  such  other  circumstance  as  would  throw  the  proof  of 
nlue  on  the  indorsee,  to  compel  him  to  prove  it.  For  it 
would  seldom  happen  that  a  plaintiff,  if  he  were  tied 
iown  to  dispute  one  fact,  could  take  issue  on  such  an 
^gation ;  and  then  he  would  be  obUged  to  take  an 
me,  which  would  admit  the  fraud  and  throw  the 

VOL.  I.  V 
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18S6.  proof  of  value  on  himself,  thereby  placing  himself  ii 
worse  situation  than  before  the  late  rules.  On  t 
other  hand,  if  this  replication  be  allowed,  the  indoti 
is  left  in  the  same  situation  as  he  was  before ;  with  i 
additional  advantage,  that  he  is  made  acquainted  wi 
the  defence  to  be  set  up,  which  was  one  great  obj< 
of  the  late  pleading  regulations ;  and  he  will  be  call 
upon  to  prove  value  given,  or  not,  accordingly  as  t 
defendant  shall  prove,  or  fail  in  the  proof  of  the  a] 
gation  of  fraud,  as  he  would  before,  under  the  gene 
issue. 

We  do  not,  however,  decide  this  case  on  the  grott 
of  convenience,  but  in  conformity  with  the  establisk 
rules  of  pleading ;  and  we  are  of  opinion  that  the  % 
murrer  must  be  overruled. 

Judgment  for  the  pUdnti 


Thomas  against  Shillibeer  and  M okton. 

Assumpsit  for  A  SSUMPSIT  for  money  had  and  received,  and  on 
and  received.  account  stated.   The  defendant  Shillibeer  plead< 

^i^?  ^i  ^'  °?®  first,  except  as  to  the  sum  of  251,  parcel,  &c.,  « 
of  the  defend-  »  r  r  f         » 

ants,  as  to  25/. 

parcel  &c.,  that  he  and  M.  were  carrying  on,  in  partnership,  the  business  of  on 
bus  proprietors,  and  that  while  they  were  such  partners,  the  plaintiff  deposi 
with  them  25/.  as  a  security  for  faithfully  accounting  for  the  moneys  receired 
him  as  their  servant.  That  the  partnership  between  S.  and  Af.  was  afterwards  i 
solved  by  consent ;  and  upon  sucli  dissolution  it  was  agreed  between  them  tht 
should  take  upon  himself  the  payment  of  certain  of  the  debts  due  from  them,  ] 
retain  in  his  sole  employ  certain  of  tlie  servants ;  and  that  M»  should  take  upon  b 
self  the  payment  of  other  part  of  the  debts,  and  retain  in  his  sole  employ  oil 
of  the  servants.  That  M.  in  pursuance  of  the  agreement  took  upon  himself  the  n 
meutto  the  plaintiff  of  the  25/.  deposited  by  him  with  the  defendants,  and  retai 
plaintiff  in  his  sole  employ.  The  plea  then  averred,  that  the  plaintiff  had  nolie 
all  tlie  premises,  and  assented  to  the  last-mentioned  agreement,  and  to  the  un< 
taking  and  retainer  of  M, ;  and  in  consideration  of  the  premises  discharged 
from  the  25/. 

Replication,  that  M.  did  not  retain  the  plaintiff  in  his  sole  employ,  nor  had  the  pi: 
tiff  notice  of  all  the  premises,  nor  did  he  assent  to  the  last- mentioned  undertik 
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unmpiii :  seeondlyi  as  to  the  said  sum  of  251.,  parcel 
ftc.  actitmem  mm  ;  because  he  says  that  heretofore,  to 
wit,  on  8cc«>  the  defendants  ShilUbeer  and  Morton  were 
cmying  on  together  in  partnership  a  certain  business, 
to  tit,  the  business  of  omnibus  proprietors^  and  were 
employing  therein  many   servants  and  agents;    and 
Aatwhibt  they* were  such  partners  as  aforesaid,  to 
witj  on  &Cu  the  pldntiff  deposited  with  the  defendants, 
M  such  partners  as  aforesaid,  the  said  sum  of  251. 
parcel  &c.,  as  security  for  the  plaintiff  faithfully  ac- 
counting for  all  monies   received    by    him   as  their 
lenrant,  to  wit,  as  their  conductor,  to  be  repaid  to  the 
pUntiff  on  his  quitting  their  employ.    And  the  de- 
fendant ShiUibeer  further  says,  that  afterwards,  to  wit, 
Q&  &c.  the  said  partnership  between  the  said  defend- 
mtB  was  duly  dissolved,  to  wit,  by  their  mutual  consent 
in  that  behalf;  and  that  upon  the  occasion  of  the  said 
dissolution  it  was  agreed  by  and  between  the  defend- 
ttts,  that  the  defendant  ShiUibeer  should  take  upon 
itonself  the  payment  of  a  certain  part  of  the  debts 
doe  and  o¥dng  from  the  defendants  as  such  part* 
'^cn  as   aforesaid,    and   should    retain    in   his    sole 
employ  certiun  of  the  said  servants  then  lately  employed 
*^  the  defendants  in  their  joint  business  as  aforesaid ; 
^i^dthat  Morton  should  take  upon  himself  the  payment 
^^  a  certain  other  part  of  the  said  debts,  and  should 
^"Btain  in  his  sole  employ  certain  others  of  the  said 
>^€mnt8.    And  the  defendant  ShilUbeer  avers,  that 
-Norton,  in  pursuance  of  the  said  agreement,  then  took 
^ipm  himself  the  payment  to  the  plaintiff  of  the  sum 
^  251.  parcel  &c.,  so  deposited  by  the  plaintiff  with 
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ttdTCttiiier  of  Af.  or  discharge  of  8.  from  the  25/.    At  the  trial  the  defendant  S. 
o^ed  a  verdict  on  this  issue. 

1^  tourt  made  a  rule  absolute  for  entering  judgment  for  the  plaintiff,  non  oh- 
^^Bite  vtrtikto^  on  the  ground  that  the  plea  disclosed  no  agreement  making  3f. 

«^7  liable  to  the  plaintiff  in  respect  of  the  25/. ;  and,  consequently,  that  there 

^  no  GonsideTation  for  the  discharge  of  5. 

u2 
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nrous  that  the  plaintiff  should  remain  with  him^  but        1836. 

the  plaintiff  declined  on  account  of  there  being  a  con-      "l^T"^^ 

nderable  opposition  to   Shillibeer's  omnibusses,  and  v. 

none  to  those  of  Morton,  with  whom  he  expressed  a    ^hiixibeer 

'  *^  and  Morton. 

wish  to  stay.  That  Shiltibeer  then  told  the  plaintiff 
that  if  he  went  with  Morton  that  he  was  to  look  to 
Morion  for  his  security  money ;  upon  which  the  plain- 
tiff replied,  that  he  was  quite  satisfied,  or  words  to 
that  eSect.  It  appeared,  that  in  consequence  of  this 
arrangement  the  plaintiff  entered  into  Morton*8  service, 
with  whom  he  remained  for  upwards  of  a  year.  The 
learned  judge,  in  summing  up,  told  the  jury  that  the 
replication  admitted  the  feet  of  the  agreement  stated 
in  the  plea  between  ShiUibeer  and  Morton;  and  that 
the  question  for  their  consideration  was,  whether  there 
had  been  such  an  adoption  of  the  transfer  of  the  debt 
to  Morton  alone  by  the  plaintiff,  as  precluded  him 
fom  recovering  the  25/.  from  Shillibeer.  The  jury 
ha?iog  found  a  verdict  for  the  defendant  Shillibeer, 

Crowder  moved  for  a  rule  nisi  why  judgment  should 
'^ot  be  entered  for  the  plaintiff  non  obstante  veredicto, 
^  why  there  should  not  be  a  new  trial,  on  the  ground 
of  misdirection.     In  support  of  the  first  branch  of  his 
application  he  contended  that  the  plea  was  no  answer 
^^  the  action,  as  it  admitted  the  debt  to  be  due,  but 
^*^e  out  no  discharge,  and  also  that  it  stated  no  con- 
^^ation  for  such  discharge,  citing  Pricey.  Easton  (a), 
^d  I%omas  v.  Percival  (6).     He  also  submitted  that 
^  agreement  was  not  pleaded  to  be  in  satisfaction  of 
^  debt  due  from  ShiUibeer  to  the  plaintiff.     [Parke 
S*  If  the  plea  is  sufficient  in  other  respects  the  agree- 
ment is  a  satisfaction.     Lord  Abinger  C.  B.  Your  sub-* 
>^uitial  objection  is,  that  there  is  no  agreement  on  the 
put  of  the  plaintiff.] 

(•)  4  B.  &  Adi  433.  (6)  5  B.  &  Ad.  925. 
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1836.  Secondly^  the  judge  did  not  state  the  issue  andthi 

effect  of  the  evidence  correctly  to  the  jury.     [AUei 
son  B.  The  substance  of  the  replication  isy  '^  I  adm 

plication  admits  that  Morion  had  taken  the  debt  upc 
himself^  and  only  puts  in  bsue  that  the  plaintiff  ha 
notice.  Alderson  B.  Your  replication  would  otberwii 
be  a  trap  to  the  other  party,  who  only  conies  prepan 
to  prove  notice.  Bolland  B.  The  plaintiff  was  to! 
he  must  look  to  Morton  for  the  debt,  and  he  acquiesced 
There  was  no  evidence  that  Morton  had  agreed  to  pi 
him.  [Parke  B.  There  was  no  evidence  that  he  wi 
told  Morton  had  agreed  to  pay  him.]  It  is  quite  coi 
sistent  that  there  was  a  transfer  of  the  service  of  ill 
plaintiff  to  Morton  without  a  transfer  of  the  deb 
The  learned  judge  should  have  put  it  to  the  jii^ 
whether  upon  the  evidence  they  could  assume  thi 
Morton  had  agreed  to  pay  the  plaintiff.  [Parke  . 
There  was  enough  to  go  to  the  jury.  It  might  fa 
implied  from  the  expression,  '^  you  must  look  U 
Morton/'  that  Morton  had  agreed  to  pay  the  debt] 
Rule  nisi  granted  upon  the  first  ground,  but  refuaec 
upon  the  second,  the  court  being  of  opinion  that  then 
was  no  misdirection. 

Barstow  now  showed  cause  against  the  rule  fc 
entering  judgment  for  the  plaintiff  non  obstante  ven 
dicto,  and  contended  that  the  plea  was  sufficient 
[Parke  B.  The  objection  is,  that  the  plea  does  nc 
disclose  sufficient  matter  to  enable  the  plaintiff  to  sii 
Morton,  as  it  does  not  state  that  the  latter  promised  t 
pay  the  former  the  25L]  The  judgment  of  the  Coui 
of  King's  Bench  in  David  v.  Ellice  (a)  excited  gtei 
surprise ;  but  supposing  it  to  be  law,  the  present 

(a)  5  B.  &  C.  196 ;  7  D.  6c  R.  690. 
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dktmgaiabMet  for  here  the  plaa  discloses  a  suffi-       18S6. 

t  ooosideratioo.     [Parke  B.    The   question   is, 

OT^lielher  matter  spears  in  the  plea  that  would  prevent 

JkdorUm  firom  pteading  in  abatement,  in  case  an  action   ^B^ixiBBsa 

^  ^  '  and  lioRxiMr* 

i^^cfe  brought  against  him.]    If  you  show  facts  which 
re  a  caiue  of  action  against  Morton^  it  is  sufficient  i 
hero,  if  the  iiEiets  stated  in  the  plea  were  proved 
erid^nee  by  the  {daintiff  in  an  action  against  MoT" 
he  would  be  entitled  to  recover.    If  the  difficulty 
tkat  the  jlle%  does  not  aver  a  promise  by  Morton  to 
pty  die  plaintiff,  such  a  promise  is  not  requisite,  for  a 
V^oniise  is  the  l^al  result  of  certain  facts ;  and  if  those 
&ti  are  made  out,  there  is  no  necessity  &r  a  promise. 
Soppose  tbat  there  has  been  a  loan  of  50/,,  of  which 
theie  is  no  evidence  but  a  declaration  of  the  party 
diU  be  borrowed  the  money,  but  would  not  pay  it; 
^tiiig  got  the  fiu^  of  the  money  having  been  lent, 
^Wie  is  no  necessity  for  a  promise  to  repay  it  by  the 
^^onowo-.     Again,  suppose  in  an  action  against  Mor^ 
^f^^m  this  agreement  had  been  stated,  and  that  in  con- 
^sdLeration  of  such  agreement  he  undertook  to  pay  the 
ley,  it  would  not,  on  non  assumpsit  being  pleaded,  be 
to  prove  a  promise  by  him  to  the  plaintiff. 
^^^Iderson  B.  A  parallel  case  to  the  present  would  be  a 
tclaration  against  Morton,  without  an  averment  that 
^c undertook  to  pay  the  money.     Parke  B.  That  would 
a  similar  case  to  Price  v.  Easton  (a).]     Assuming 
^e  fiiets  to  be  properly  set  out,  and  to  be  supported 
^  efidence,  they  would  sustain  a  declaration  against 
Morton,  tot  an  agreement  to  do  a  thing  is  the  same  as 
k  a  promise.     [Alderson  B.  How  can  we  infer  an  agree- 

m  meat  witli  the  plaintiff  when  you  do  not  state  any 
I  igreement  on  the  record?  Lord  Abinger  C,  B.  You 
w        are  not  to  plead  evidence,    what    you  want  in  this 

(a)  4  B.  &  Ad.  433. 


Thomas 


SfllLLfBEER 

and  Morton. 
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1836.  plea  is  not  an  implied,  but  an  express  promise  fiton  j 
Morton  to  the  plaintiff.]  In  Price  v.  Easion,  die  sole  -. 
V,  "  ground  for  arresting  the  judgment  was,  that  the  plrai- 
tiff  was  a  stranger  to  the  consideration,  but  the  plain-  • 
tiff  is  not  so  here.  [Lord  Abinger  C.  B.  I  see  nothing  ; 
in  the  plea  but  that  the  plaintiff  has  wholly  released! 
the  25/.  You  are  asking  us  to  draw  an  inference  fron^ 
facts  which  might  justify  a  different  conclusion.] 

The  question  is,  whether  the  agreement  is  not  state^^ 
so  as  to  give  the  plaintiff  a  clear  right  of  action  again^ 
Morton,  upon  which  the  plaintiff  discharged  ShilUbe^^ 
from  his  promise.     [Parke  B.  The  agreement  is  b^^i. 
tween  the  defendant  and  a  third  party,  and  there  is  9to 
binding  obligation  on  such  third  party  to  pay  the  plain- 
tiff.     It  is  sufficient  to  show  an  advantage  to  the  plain- 
tiff or  a  disadvantage  to  the  defendant,  but  how  do 
you  do  that  here?]     There  is  here  both  an  advantage 
to  the  plaintiff  and  a  disadvantage  to  the  defendant 
ShilUbeer,  as  by  the  agreement  the  former  is  retained 
in  the  service  of  Morion,  and  the  burden  cast  on  the 
latter  of  paying  certain  of  the  debts.     [Lord  Abinger 
C.  B.    The  only  disadvantage  to  ShilUbeer  is,  that 
he  renounces  the  keeping  of  the  S5/.  in  his  bandsi 
Alderson  B.  The  disadvantage  to  the  defendant  must 
be  incident  to  the  contract  of  the  plaintiff.]      It  is 
not  however  necessary  to  show  facts  giving  the  plaiiH 
tiff  a  clear  right  of  action  against  Morton;  it  is   suf- 
ficient to  show  a  consideration  for  the  discharge  to 
ShiUibeer,      [Lord  Abinger  C.  B.    You  must  show 
that  he  has  a  remedy  against  some  one  else  in  con* 
sideration  of  such  discharge.      Parke  B.   The  diflS* 
culty  is,  that  there  is  no  contract  with  the  plaintiff  at 
all.     It  is  not  that  there  is  not  a  sufficient  consideration 
for  a  contract,  but  the  first  step  is  not  taken  by  proving 
a  contract.]    If  there  is  a  sufficient  consideration  for 
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dnduirgii^  SkUUbeer,  it  is  not  necessary  that  there       1836. 

should  be  a  contract  by  the  plaintiff  with  Morion*     ^^^^v-^"^ 

There  is  an  agreement  between  the  two  partners,  after        h^^^s 

which  SkUlibeer  goes  to  the  plaintiff,  and  says  that  he    Shillibeer 

18  to  keep  some  of  the  servants  and  Morton  others,  and 

asb  the  plaintiff  if  he  is  willing.     [Lord  Abinger  C.  B. 

Bat  SUlUbeer  telling  this  to  the  plaintiff  does  not  make 

the  latter  a  party  to  it.    Alderson  B.  Had  Shillibeer 

said,  "  I  am  going  to  make  such  an  agreement/'  it 

night  haye  been  different.     Parke  B.    There  is  no 

doubt  that  a  proper  plea  might  have  been  framed  upon 

the  facts  of  the  case;  the  question  is,  whether  this  plea 

is  soffident.    The  only  point  is,  whether  there  may  not 

be  a  consideration  for  discharging  Shillibeer,  arising 

<mt  of  the  sole  retainer  of  the  plaintiff  by  Morton, 

which  retainer  is  averred.    That  is  the  only  mode  by 

which  there  is  a  possibility  of  sustaining  the  plea.] 

Crowder  contra.  The  sole  question  upon  the  plea  is, 
whether  it  discloses  a  contract  between  the  plaintiff 
nd  the  defendant  Morton.  It  goes  on  the  supposition 
^  the  debt  is  still  subsisting,  and  is  transferred  to 
SUMeer;  but  if,  as  stated  in  the  plea,  Shillibeer 
k  discharged  by  the  agreement  that  the  debt  shall 
he  transferred  from  him  and  Morton  to  Morton  alone, 
^  latter  is  equally  discharged.  It  was  never  in- 
tended that  there  should  be  a  consideration  moving 
^m  the  plaintiff  to  Shillibeer,  or  from  the  latter  to 
u^  former,  either  by  way  of  advantage  or  disadvantage 
to  the  one  or  the  other.  [Parke  B.  The  only  part  of 
^  plea  where  the  plaintiff  comes  in  contact  with 
McrUm  is  the  part  relating  to  the  retainer.]  The 
^\m6S  was  the  servant  of  both  partners,  and  it  is 
^i  a  suffident  consideration  that  he  is  to  be  retained 
°y  one.  He  was  then  stopped  by  the  court. 
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^fcmed  the  nud  note  in  full  aatis&ction  and  discharge       1836. 
kT  the  said  UlL 

Replication  x  that  although  tme  it  is  that  the  said 

f^sriih  did  make  and  deliver  to  the  plaintiff  the  said 

^strndssory  note  in  that  plea  mentioned  in  full  sa- 

rJgfiu^nn  and  discharge  of  the  said  bill  and  the  said 

cause  of  action  in  the  said  first  count  mentioned,  yet 

the  plaintiff  avers  that  the  said  promissory  note  became 

^ne  and  payable  according  to  the  tencnr  and  efiect 

diereof  at  a  day  long  since  elapsed^  to  wit,  &c. :  and 

dut  the  said  promissory  note  still  remains  in  the  hands 

of  the  plaintiff  wholly  unpaid  and  unsatisfied. 

Demurrer,  assigning  for  causes,  thai  it  is  by  the 
icpiication  adnitted  that  the  plaintiff  took  and  received 
the  laid  promissory  note  firom  Parisi,  with  notice  that 
Ae  defendant  had  accepted  the  bill  for  the  accommoda- 
tioD  of  Parish,  and  without  consideration  or  value :  and 
<b  that  Paruh  made  and  delivered  the  note  to  the 
Fbiotifl^  and  he  took  the  same,  not  merely  on  account 
vis  payment  of  the  bill,  but  in  idlaatisfaction  and  dis- 
Aarge  thereof,  and  of  the  caas^  of  action  in  the  first 
Mil  mentioned :  nevertheless  the  plaintiff  hath  stated 
^  attempted,  in  answer  to  the  said  plea,  to  put  in 

• 

inne  a  matter  immaterial  to  the  decision  of  this  cause  in 
i^fud  to  the  said  plea;  that  is  to  say,  that  the  said 
^  hath  not  been  honoured  by  Parish  and  is  unpaid; 
*)iereas  if,  as  is  admittedj  the  said  note  was  taken 
liisolutely  in  satisfaction  and  discharge  of  the   said 
dose  of  action  in  the  first  count  mentioned,  the  de  • 
faidant's  liability  on  the  said  bill  could  not  revive  upon 
(&e  dishonour  of  the  said  note,  and  the  note  of  a  third 
person  may   be    an   absolute   discharge    and    extin- 
guishment of  the  claim  upon  a  bill  of  exchange :  and 
also  for  that  it  is  not  alleged  in  the  replication  that  the  - 
said  note  became  due  or  was  dishonoured  before  the 
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1836.  commencement  of  this  suit,  or  was  then  in  the  plain-^^^ 
tiff's  hands^  or  that  Parish  was  ever  requested  to 
the  same,  or  that  the  same  was  presented  for  payment 
or  that  the  defendant  had  any  notice  of  its  non-pay^^ 
ment,  or  was  after  the  dishonour  of  the  said  note 
quested  to  pay  the  amount  of  the  said  bill.  Joinder  i 
demurrer. 

Thesiger,  in  support  of  the  demurrer,  was  stopj^^ 
by  the  court. 

Tyndale  contrs^.    He  submitted^  that  the  note  given 
in  substitution  was  made  by  the  drawer  of  the  biO|  and 
as  it  was  dishonoured,  the  debt  upon  the  bill  was  not 
discharged,  and  referred  to  Richardson  v.  Bicima$f 
as  cited  in  Kearslake  v.  Morgan  (a).    [Lord  Abtnger 
C.  B.     This  appears  to  be  a  plea  of  accord  and  satis- 
faction,  and  you  by  your  replication  admit  it  to  be  sndif 
but  want  to  treat  it  as  a  collateral  security.    Parke  B« 
Your  agreement  is  tgtake  the  note  for  better  or  woite- 
The  bill  is  for  43/.,  arid  the  note  for  441.,  and  that  wiH 
constitute  a  good  consideration  for  the  accord  and  90^ 
tisfaction  pleaded.]    The  remedy  on  the  bill  in  llii^ 
case  was  only  suspended.  [Parhe  B.  Your  sole  remedy 
is  upon  the  note.] 

Tyndale  applied  to  amend. 

Parke  B. — You  want  to  take  issue  on  the  averment 
that  the  note  was  given  in  full  satisfaction  of  the  biH    i 
You  say  that  it  was  only  given  by  way  of  collateral     i 
security.    It  seems  to  have  been  a  slip. 

(a)  5  T.  R.  513^ 
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Per  Curiam. — (Lprd  Abinobb  C.  B.^  Parke,  Bol-       1836. 
UND,  and  GuBNET  Bs.)   ' 

Leaye  to  amend  on  pajrment  of  costs. 


Woodcock  against  Kilby,  Clerk. 

A  Capias  had  been  issued  against  the  defendant  and  A  declaration 

another  on  an  affidavit  of  debt  sworn  against  both,  Slfendan"^ 
init  the  defendant  only  was  arrested  under  the  writ,  ^^o  has  been 
ind  on  the  14th  December  the  plaintiff  declared  against  ^  capias  issued 
liimabne.    Notice  was  given  to  the  plaintiff's  attorney  against  such 

,  defendant  and 

Alt  the  declaration  was  irregular,  and  he  was  told  to  another,  is  ir- 
ineod  it,  but  he  declined  to  do  so ;    whereupon   a  '^^e'^iefend- 
mnmons  to  set  aside  the  declaration  was  taken  out  ant  in  va- 
st chambers,  which  was  dismissed  by  Gumey  B.  on  ^t  a^sum- 
the  authority  of  QUdwett  v.  Blake,  as  reported  in  mons  at  cham- 

..  ■  ■  hers  to  set 

Dtmting'H  Practice  Cases  (a).    The  learned  judge  also  aside  the  de. 
refitted  to  stay  the  proceedings  in  order  to  allow  of  an  ^laration  for 

,  such  irregu* 

application  to  the  court;  but,  with  the  consent  of  the  larity,  which 
ijrintiff 's  attorney,  gave  the  defendant  a  week's  time  ^^^{^^^ 
to  plead,  which  was  subsequently  renewed  under  dif<-  who  refused' 
feent  summonses,  the  period  granted  by  the  last  being  p^^^^^L 
^  unexpired.  iq  order  to 

allow  the  de- 
fendant an  op« 

/.  Jervis  now  moved  for  a  rule  to  set  aside  the  portunity  of 

declaration,  which,  he  submitted,  was  clearly  irregular,  the  court, 

CoJAoeB  V.  Blake,  as  appears  from  the  other  reports  u^^^^^^^ 

ofit((],  was  a  case  of  serviceable  and  not  of  bailable  plead,  which 

process;  and  Carson  v.  DowcUngic)  shows  that  the  un^e^sur^ 

distmcfion  existing  between  the  two  kinds  of  process  cessive  sum- 
monses, until 
the  commence- 

WVol.iii.656.  ST]1\^""' 

W  hunt  T.  1836,  5  Tyr.  R.  in  Uie  press ;  2  Cr.  M.  «c  R.  249.  Sere  w^  no 

W  4  Dowl.  P.  C.  297.  waiver  of  the 

irregularity. 
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^}^2ij    under  the  old  pMctie«  still  prerdOt.  The  floitrt  gmHe'^ 

^^^^    a  rule,  against  which 

'  Bat/ley  on  a  subsequent  day  showed  cause.    T^Tmc 

plaintiff  has  committed  no  irregularity  in  dedarii^ 
against  the  defendant  alone.      [Bottand  B.    In  tb^ 
case  of  Carson  v.   Dotoding,  the  difference  between 
bailable  and  serviceable  process  was  distinctly  recog- 
nized.   Parke  B.  It  was  the  ancient  ptuctio^  that  in 
bailable  process  the  affidavit  of  debt^  wril^  add  decla- 
ration should  agree.]    At  any  I'ate  the  defemdaiit  hH 
waived  the  irregularity^  for  he  has  obtained  flirtfm 
time  to  plead  under  no  le^s  than  five  different  slttl^ 
mouses.    [Parke  B.  They  were  all  before  the  tetttb] 
He  should  have  applied  te  the  coui^  air  eafly  ii  hi 
could.    [Parke  B.  He  could  not  come  before  the  fiffk 
day  of  term.]    The  defendant  ought  net  to  have  pi* 
the  plaintiff  to  the  expense  of  attending  so  mtMj  nttM* 
mouses,  but  should  have  given  notice  that  he  itileiidddl 
to  apply  to  set  aside  the  proceedings  for  irregillaritf  « 


J.  Jervis  contrsi.  The  defendant  Wlus  obliged 
take  out  successive  summonses  for  time  to  plead,  ^ 
consequence  of  the  learned  judge  having  refused  ^ 
give  him  an  opportunity  of  applying  to  the  couft. 

Parke  B. — There  is  no  question  that  this  ts  an  vtte^ 
gularity,  and  that  it  has  not  been  waived  by  what  hii 
taken  place. 


Per  Curiam, — (Lord  Abinger  C.  B.,  PaHkIC,  Bei> 

LAND,  and  GURNEY  Bs.) 


Rule  absolute. 
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1886. 

Gbsoo&y  against  Hartkoll. 

ASSUMPSIT  for  money  paid  to  the  use  of  the  Assumpsit  for 

defendant^  and  on  an  account  stated.   Pleas:  firsts  pieas^  firet, 
4e  general  issue;  secondly,  as  to  34/.  2*.  4c/.,  parcel  that  the  money 
&c.:  that  the  daid  sum  was  paid  by  the  plaintiff  to  the  the  (kfend- 
nieof  the  defendant,  in  manner  hereinafter  mentioned,  ^"^^  ^^^l^ 

respect  of  one- 

•nd  in  no  other  manner,  and  upon  no  other  account ;  sixteenth 
diat  is  to  say,   as  one-sixteenth  part  or  share  of  the  j^ggs  ^nd 
jimages  and  costs  recovered  against  the  plaintiff  in  a  costs  reco- 
certun  action  on  the  case,  which  was  prosecuted  by  ^^tion  which 
f.4.,  W.  A.  the  younger,  and  T.  A.,  against  the  was  brought 
|iiin^  in  the  court  of  out  lord  the  king,  before  the  parties  against 
king  himself,  the  same  court  then  and  still  being  holden  J^eShe' 
It  Westmnster,  in  the  County  of  Middlesex^  wherein  complained 
Ae  said  W.  A.  &c.,  complained  against  the  plaintiff  Xintiff  as  the 
u  the  owner  of  a  certain  sloop  or  vessel  called  the  owner  of  a 
Ommercef  of  which  sloop  or  vessel  the  defendant,  at  which  the  de- 
the  time  of  the  loss  hereinafter  mentioned,  was  a  part-  Pendant  was  a 

*     ,     part-owner  to 

owner  to  the  extent  of  one-sixteenth  part  or  share,  in  the  extent  of 
respect  of  the  loss  of  certam  goods  shipped  by  the  said  gh^e^'in  re^ 
V,A»8cc.i  on,  board  the  said  sloop  or  vessel,  to  be  spectofthe 
carried  and  conveyed  in  and  on  board  the  said  sloop  or  ^^^  sWpped 
^leL  from  the  port  of  Barnstaple,  in  the  county  of  ©^  board  of 

the  s&id  vessel 

^evon,  to  the  port  of  Brisiolf  and  which  loss  the  said  to  be  carried 
^.  i.  &0.,  in  theu-  said  action  alleged  to  have  hap-  ^^^^^^^  ^'' 

loss  was  al- 
i<^  In  tlie  said  action  to  have  happened  throilgh  the  negligence  of  the  plaintiff  by 
^Knruits.    The  defendant  then  averred,  that  the  said  loss  was  not  wholly  caused 
^theneglieence  of  the  plaintiff  by  his  servants,  but  that  the  same  happened  through 
&  pmonal  misconduct  and  fault  of  the  plaintiff. 

Seeoodly,  that  the  defendant  was  the  legal  owner  of  a  sixteenth  part  of  the  said 
vessel  at  the  time  that  the  said  goods  were  shipped,  and  continued  to  be  such  owner 
«W  they  were  lost^  yet  he  did  not  concur  with  the  plaintiff  and  the  other  part- 
owners  of  the  said  vessel  in  the  employment  thereof  on  the  said  voyage,  but  that  the 
^  voyage  was  undertaken  for  the  advantage  and  at  the  risk  of  the  plaintiff  and 
c^i^  other  persons,  and  itithoutthe  defendant  being  concerned  in  the  adventure. 
Held,  on  special  demurrer,  that  both  of  the  pleas  were  bad,  as  they  amounted  to 
utegQwral  issue. 
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1836.       pened  by  and  through  the  mere  carelessness,  nt^jf, 
gence^  and  improper  conduct  of  the  plaintiff  by  ^ 
servants  and  mariners:    and  the  defendant  in  &ct 
Hartnoll.    g^yg^   ti^at  tjjg  gajd  loss   of   which  the  said  W.  A.    ] 

&c.,  in  their  said  action  complained^  was  not  whoify 
caused  by  and  through   the  carelessness^  negligence 
and  improper  conduct  of  the  plaintiff  by  his  mariners 
and  servants^   as    in  the  said   action    alleged;  bat* 
on   the   contrary  thereof,    the    defendant  says,  thaft 
the  plaintiff,  by  and  through  his  own  personal  uaA 
wilful  misconduct  and  interference  in  and  about  dBrB 
management  and  stowage  of  the  said  sloop  or  ve 
contributed  to  the  said  loss,  and  that  the  same 
pened  by  and  through  the  personal  and  direct  fault  and 
wrong-doing  of  the  plaintiff.  Third  plea :  that  the 
sum  of  34/.  2s.  4e/.  was  paid  by  the  plaintiff  for  the 
of  the  defendant,  in  the  manner  in  the  said  secovid 
plea  mentioned;  and  in  no  other  manner,  and  upon  no 
other  account.   And  the  defendant  says,  that  althou^^ 
true  it  is  that  the  defendant  was  the  legal  owner  of  a 
sixteenth-part  or  share  of  the  said  sloop  or  vessel  in 
the  said  second  plea  mentioned,  at  the  time  the  said 
goods  were  shipped  in  and  on  board  the  same  'sloop  or  j 
vessel,  as  in  that  plea  mentioned,  and  continued  to  be   i 
such  legal  owner  at  the  time  of  the  loss  in  that  plea  abo 
mentioned ;  yet  the  defendant  in  fact  says^  that  he  did 
not  join  or  concur  with  the  plaintiff  and  the  other  part- 
owners  of  the  said  sloop  or  vessel  in  the  employment  of 
the  said  sloop  or  vessel  on  her  said  voyage  from  the 
port  of  Barnstaple  to  the  port  of  Bristol  in  the  seconil' 
plea  mentioned,  but  the  said  voyage  was  undertaked^ 
and  carried  on  for  the  profit  and  advantage^  and  at  the 
risk  of  the  plaintiff  and  certain  other  persons,  separate, 
apart,  and  distinct  from  the  defendant,  and  without  hb 
being  concerned  in  or  in  any  way  sharing  or  parti- 
cipating in  the  said  adventure. 
Demurrer  to  the  second  and  third  pleas^  assigning 
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for  causes,  that  it  does  not  in  any  manner  appear  in  and 
by  the  said  second  plea,  that  the  loss  therein  mentioned 
was  wholly  attributable  to  the  wilful  misconduct  and 
interference  of  the  plaintiff  in  the  matters  in  that  plea  Hartnoll. 
mentioned,  and  for  that  it  is  perfectly  consistent  with 
tiie  allegations  in  that  plea,  that  the  personal  and  direct 
&alt  and  wrong-doing  of  the  plaintiff  in  that  plea  men- 
tioned, was  at  most  a  mere  error  in  judgment  on  the 
part  of  the  plaintiff,  and  by  no  means  the  result  of  any 
wilfttl  tort  or  malfeazance  on  his  part:  and  for  that  the 
ame  pleas  do  not,  nor  does  either  of  them,  contain 
matter  in  confession  and  avoidance  of  the  promise  in 
the  declaration,  in  so  far  as  it  relates  to  the  sum  of 
money  in  the  introductory  part  of  those  pleas  respec- 
tively mentioned:  nor  does  either  of  those  pleas  give 
eren  a  colourable  right  of  action  to  the  plaintiff,  but 
each  of  them,  on  the  contrary,  sets  forth  only  matter  in 
negation  of  the  promise  alleged  in  the  declaration,  and 
amounts  therefore  to  the  general  issue  ^^non  assumpsit;*' 
and  b  besides  contradictory  and  repugnant  in  its  alle- 
gations in  this,  that  it  commences  by  alleging  that  the 
money  therein  respectively  specified  was  paid  to  the 
Qse  of  the  defendant,  and  proceeds  with  averments  in 
direct  contradiction  thereto:  and  for  that  the  said 
diird  plea  does  not  show  any  contract  or  other  matter 
whereby  the  defendant  was  excluded  from  being  con- 
cerned in  and  sharing  and  participating  in  the  said 
^venture:  and  for  that  the  said  pleas  tend  to  unne-< 
ceaaary  prolixity,  &c.    Joinder  in  demurrer. 

Ormoder  in  support  of  the  demurrer.  These  pleas 
ue  contradictory,  for  they  commence  by  admitting  that 
the  money  was  paid  to  the  use  of  the  defendant,  and 
then  set  out  circumstances  which  show  that  it  was 
Dot  80  paid.  The  law  with  respect  to  cases  of  implied 
^^^Bumpsit  is  not  altered  by  the  recent  rules  of  pleading. 

▼01. 1.  X 


Oebgory 


306  CASES  IN  HILARY  TERM 

1886.  The  action  depends  upon  facts,  all  of  which  may  b 
given  in  evidence  for  the  defendant  under  the  generi 
issue,  which  is  in  this  respect  as  wide  as  before.  An< 
Haetvoix.  where  parties  plead  what  amounts  to  the  general  isoM 
it  is  still  bad  on  special  demurrer;  SoUy  v.  iVeMA(G 
\Parhe  B.  Your  argument  applies  more  strongly  to  l| 
third  plea  than  to  the  second.  It  is  difficult  to  say  tt^ 
the  third  does  not  amount  to  the  general  issue,  bi 
does  the  other?  The  plaintiff  says  that  he  and  tji 
defendant  were  jointly  liable  upon  a  breach  of  contraot 
in  respect  of  which  he  had  been  obliged  to  pay  mone^ 
The  defendant  does  not  deny  these  facts,  but  says  ths 
the  plaintiff  incurred  the  loss  through  his  personal  ncg 
ligence.  The  other  plea  amounts  to  this:  that  tho; 
were  not  partners,  as  the  plaintiff  employed  the  shipai 
his  own  account.  Lord  Abinger  C.  B.  The  third  plei 
is  to  this  effect,  that  the  money  paid  by  the  plaintii 
was  paid  on  his  own  account;  the  second  plea  says  di 
money  was  paid  by  the  plaintiff  in  respect  of  a  loss  whid 
was  occasioned  by  his  own  misconduct.  Parke  I 
The  defendant  says  in  the  third  plea,  that  he  nevf 
gave  the  plaintiff  any  implied  authority  to  pay  moot 
where  he  acted  on  hb  own  account.  In  the  secon 
plea,  he  admits  that  the  plaintiff  paid  money,  wfak 
relieved  him  from  liability;  but  says  that  the  plaintii 
by  his  own  act,  incurred  the  liability.  With  respect  1 
third  parties,  they  are  both  liable,  however  the  loss  mi 
have  happened.]  In  Carr  v.  Hinchliff{jb\  it  is  fid 
laid  down  what  pleas  do  not  amount  to  the  gena 
issue;  but  the  present  pleas  do  not  fall  within  the  pri 
ciple  established  in  that  case,  for  there  is  nothing 
them  which  does  not  go  to  the  root  of  the  action,  ai 
show  that  the  plaintiff  had  no  implied  authority  to  p 
the  money. 

(a)  5  Tjr.  R.  Pt.  4,  in  the  press.  (6)  4  B.  &  C.  547. 
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Montagu  Smiik  eontri.      The  second  and  third       1886. 
pleis  are  pleas  of  confession  and  avoidance^  and  the 
&eti  staled  in  them  could  not  have  been  given  in  v. 

eridenoe  under  the  general  issue.    By  the  rule  of    ^»t*<>»'*^ 
AT.  4  TF.  4.  as  to  pleadings  in  particular  actions, 
No.  L,  the  general  issue  in  implied  assumpsit  does 
Bot  deny   the   promise,  which  is  only  an  inference 
rf  law,  but  the  existence  of  the  facts  from  which  the 
iMPooiise  may  be  implied.    The  words  are  ^*  In  all  ac- 
&IIIS  of  assumpsit,  except  on  bills  of  exchange  and  pro- 
niasory  notes,  the  plea  of  non  assumpsit  shall  operate 
only  as  a  denial  in  fact  of  the  express  contract  or 
alleged,  or  of  the  matters  of  fact  from  which 
eouiract  or  promise  alleged  may  he  implied  by  law!^ 
pleas  admit  the  facts  from  which  the  promise 
may  be  implied.    They  deny  none  of  those 
but  they  suggest  new  facts,  which  avoid  the 
of  those  admitted.    The  second  plea  admits  that 
Hie  plaintiff  and  defendant  were  part-owners  of  a  vessel, 
attid  that  they  carried  goods ;  it  then  alleges  that  an 
acto  was  brought  against  the  plaintiff  in  respect  of 
Huch  goods,  and  that  he  paid  the  money.    This  would 
1m  ^prim&facie  case  for  the  plaintiff  at  the  trial  which 
^nmtbemet;  and  it  is  answered  by  this  plea.     It  is  sub- 
mitted, that  if  the  defendant  chooses,  he  may  plead  a 
plea  that  admits  a  primd  facie  right  of  action  and  then 
avoids  it.    The  old  plea  in  trespass  gave  colour,  this 
gires  real  colour.     [Parke  B.  Have  you  stated  all  the 
&ct8  in  the  second  plea  that  would  enable  the  plain- 
tiff to  recover?    The  defendant  alleges  that  the  loss 
liappened  by  the  fault  of  the  plaintiff.    It  is  a  ques- 
tioQ,  whether  there  is  a  previous  admission  of  every 
iiict,  that  it  would  be  necessary  to  make  out  in  order 
to  establish  a  prima  facie  case.     What  are  the  pre- 
cise facts  that  the  plaintiff  would  be  bound  to  prove?] 
He  would  have  to  prove  that  the  defendant  is  a  part- 

x2 
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Sok  atLjEt^ln  many  cases,  though  a  man  plead  a  thing 
wliich  may  be  ^Tcn  in  evidence,  yet  this  shall  not 
ttioont  to  a  general  issue."     In  Maggs  ▼•  Ames  (a) 
flutter  was  allowed  to  be  pleaded,  though  it  might  have 
ken  given  in  evidence  under  the  general  issue.  Properly 
speaking  there  is  now  no  general  issue.     [Parke  B. 
In  a  case  of  implied  assumpsit  it  puts  in  issue  the  facts 
stated  in  the  declaration.     Lord  Abinger  C.  B.  Is  not 
the  plaintiff  bound  to  prove  that  he  has  paid  money, 
eitlier  at  the  request,  or  to  the  use  of  the  defendant?] 
I^liis  plea  does  not  deny  or  dispute  any  one  of  the 
necessary  to  the  plaintiff's  case,  but  mentions 
matter,  which  it  suggests  for  the  consideration  of 
court.    With  respect  to  the  third  plea,  that  also 
s  not  dispute  those  &cts»  but  sets  out  new  matter, 
"bich  destroys  the  inference  which  would  otherwise 
ve  arisen  from  them.    [Lord  Abinger  C.  B.     Sup- 
that  A.  and  B.  jointly  accept  a  bill,  and  A.  receives 
«  value.    When  the  bill  is  due  it  is  paid  by  A,^  who 
an  action  against  B.  to  recover  half  of  the 
.    Could  not  B.  defend  the  action  under  the 
nend  issue,  or  must  he  allege    that   he   had   no 
ix^tcrest  in  the  money  received  for  the  bill?]      The 
^tifficolty    is,  that  the    courts   consider    the   general 
^oe  as  still  denying  the  promise,  instead  of  the  facts 
from  which  it  may  be  inferred.     If  it  can  be   shown 
that  the  general  issue,  qualified  as   it  now  is,  does 
not  in  every  case  deny  the  promise,  but  is  only  a 
special  mode  of  denying  the  facts,  then  the  third  plea 
is  to  the  same  effect  as  the  second.     Now  the  infancy 
of  the  defendant  cannot  be  given  in  evidence  under  the 
general  issue ;  and  yet  the  effect  of  that  fact  is,  that 
no  contract  can  be  implied  where  it  exists,  Thornton 


18S6. 

Orbgory 

V. 

Hartnoll. 


(a)  4  BiDg.  470  ',  S.  C.  Moore  &  P.  294. 
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Origory 


be  pleaded.    It  is  clear,  therefore,  that  the  genenl 
Vr        issue  in  implied  assumpsit  is  not  what  its  terms  impoil 
Haetholl.    _ij  ^Qgg  nj,^  ^gjjy  ^g  promise.    [Lord  Abingtr  C.  B. 

You  are  rather  confounding  what  would  be  evidenee 
to  prove  the  facts,  with  the  pleading  of  those  fitcti* 
Joint  ownership  is  evidence  of  joint  liability ;  but  it  k    . 
only  primd facie  evidence,  which  you  rebut  by  denjmg 
that  there  was  a  joint  contract.]    The  pleas  amount  ts^ 
this : — the  avoidance  of  one  set  of  facts  from  whicihf 
taken  alone,  the  promise  may  be  inferred,  by  anolhec 
set  of  new  and  independent  facts.    If  the  court  hold 
that  the  general  issue  ip  implied  assumpsit  daues  tfcM 
promise,  then  undoubtedly  this  plea  is  bad.    [Pori^  B^ 
There  must  be  an  implied  request  to  maintain  this  •€> 
tion.]    The  third  plea  denies  that  there  was  any  joixii 
contract,  and  shows  a  state  of  facts  from  which  no  joisit 
contract  can  be  inferred.     It  does  not  deny  the  fiboti 
which  are  necessary  to  establish  the  plaintiff's 
but  the  inference  arising  from  them  by  stating 
facts.    The  joint  promise  is  only  an  implication  firoo 
the  joint  ownership. 


Crowder  in  reply.  In  the  eases  cited  on  the  other 
the  pleas  confessed  and  avoided  the  declaration  ^. 
matter  of  law.  [Parke  B.  The  difficulty  on  tib 
second  plea  arises  under  the  new  rules.  There  i 
no  doubt  that  the  general  issue,  according  to  ^ 
old  system  of  pleading,  would  have  denied  that  ^ 
money  was  paid  for  the  defendant  at  his  reque^t^ 
The  new  rules  state,  that  the  general  issue  shall  In 
a  denial  of  all  facts  from  which  a  promise  may  be  ^ 
ferred.  Here  the  fact  inferred  is  not  the  payment  ^ 
the  money,  for  that  is  the  fact  stated,  but  that  the 

(a)  2  B.  &  C.  826. 
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^Mi0j  was  paid  to  the  use  of  the  defendant.    The 
defeodaDt  by  his  plea  denies  that  the  money  was 
piid  to  his  use,  so  that  no  inference  can  arise.    [Lord 
^imger  C,  B»      Suppose  a  man   brings  an  action 
^piost  another  for  money  paid  for  the  repair  of  a 
^py  and  the  defendant  pleads  the  general  issue  and 
/nUa  in  the  register^  which  is  in  the  name  of  the  plain- 
S£^  the  latter  may  show  that  he  was  only  a  mortgagee.] 
I'be  new  rules  have  made  no  difference  with  respect 
to    tiie  pleading  of  the  general  issue.    It  is  laid  down 
n   Carr  ▼.  HmchUff,  that  there  must  be  a  confession 
avoidanee  of  the  plaintiflTs  right  of  action  by  mat- 
€9  po9i  /aetOi  or  by  matter  of  lawj  in  order  to  en- 
the  defendant  to  plead  specially  to  the  declaration. 
Q JPorie  B.    The  subsequent  rule  of  pleading  in  as- 
No.  3,  seems  to  have  provided  for  all  these 
sa,  and  it  appears  to  have  been  intended  that  you 
ly  give  in  evidence  under  the  general  issue,  all  mat- 
that  cannot  be  so  pleaded.     The  third  plea  is 
rly  not  a  plea  of  confession  and  avoidance.] 


3U 

1886. 
Gaaaosr 


Lord  Abingeb  C.  B. — It  b  a  fallacy  to  call  that  new 

mitteri  which  is  a  fact  to  rebut  the  facts  which  esta- 

^^  B,frim&  facie  case  for  the  plaintiff.  It  is  very  im- 

Yx^i  to  bear  in  mind  the  distinction  between  a  fact, 

and  the  evidence  by  which  such  fact  is  proved,  and 

which  may  consist  of  a  variety  of  circumstances.    I  am 

of  opinion  that  both  the  pleas  are  bad. 

Parke  B. — In  case  the  general  issue  was  pleaded 
^  the  present  action,  the  plaintiff  would  be  bound  to 
F^ve,  either  that  the  money  was  paid  at  the  defendant's 
^uest,  or  a  state  of  facts  from  which  the  law  would 
'^ply  a  request.  Nothing  can  be  specially  pleaded  to  the 
action  which  does  not  confess  that  at  one  time  there  was 
money  paid  to  the  defendant's  use.     The  effect  of  such 
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1836. 
Thoroton  and  Others  against  Whitehead.  v^^.-^^/ 

T\EBT  for  double  rent  under  1 1  Geo.  2.  c.  19.  s.  18.,  A  count  in 

with  a  count  for  use  and  occupation  of  the  same  i\  q^  2.^0. 
premises,  which  where  held  by  the  defendant  at  the  l^-  »•  ^8.  for 

1  t*  nei    A         mi         1  .     .«»  1        1    .  •    double  rent  of 

jeanyrent  of  351.  4f.     Ine  piamtins  by  their  parti-  premises  held 
culars  claimed  the  sum  of  70/.  8*.  for  rent  of  the  pre-  ^""^l  \  ^  *®" 

*         nant  after 

mises.     The  case  had  been  before   Gurney  B.  at  giving  no- 
chambers,  by  whom  it  was  referred  to  the  court.  maVbe^joined 

with  a  count 

/.  Bayley  moved  for  a  rule  to  show  cause  why  one  cupation  of 
of  the  above  counts  should  not  be  struck  out  of  the  ***?  **°\«  P.^ 

niises,  during 
declaration,   pursuant  to    the  general  rule  of  H.  T.  the  same  pe- 

4  Wia,  4.  No.  6.  (a)      He  submitted,  that  the    in-  "^^   j^.^_ 
troduction  of  the  two  counts  was   a  violation  of  the  tiffs,  by  their 
fifth  rule  of  the  same  term,    and  cited  Lawrence  v.  gtjjcted  their^ 
Stephens  (6),  where  it  was  held  by  this  court,  that  debt  demand  to  the 
for  not  setting  out  tithes  could  not  be  joined  with  a  The  court  re- 
count for  the  same  tithes  barficaihed  and  sold.     Here  the  ^^ed  a  rule 
...  .  .     •  ^  strike  out 

piamtiffs  by  their  particulars  show  that  they  are  proceed-  the  second 

ing  for  the  double  rent,  and  that  they  are  not  seeking  !^°n'/^a1*® 
^  recover  under  the  count  for  use  and  occupation.  the  mistake  in 

the  particu- 
lars was  one 

Parke  B. — The  order  in  Lawrence  v.  Stephens  was  by  ^l^icl^  the 

«M        1  ^      n  .1  1  •        defendant 

wre  the  result  of  a  compromise  between  the  parties,  could  not  be 
Ae  defendant  undertaking  not  to  set  up  a  composition  ™«l6^' 
in  Ueu  of  tithes  at  the  trial,  than  of  the  considered 
decision  of  the  court ;  and  we  doubted  much  after- 
wards whether  we  ought  to  have  granted  the  rule. 
The  counts  in  this  declaration  proceed  for  distinct 
matters  of  complaint ;   the  one  is  for  a  penalty  under 
&  statute,  and  the  other  for  the  simple  enjoyment  of 
the  land,  and  the  plaintiff  cannot  recover  for  both. 
There  is  therefore  no  ground  for  applying  to  the 

(a)  Tyr.  lU  p.  xi.  (6)  3  Dowl.  P.  C.  777i 
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sizes,  jou  could  not  have  obtained  a  judgment  as  in        1836. 
case  of  a  nonsiiity  and  J  do  not  see  why  you  should  do 
so  because  it  took  place  before  the  sheriff. 

AiJ>iRS0N  B.— oYoa  may  move  to  discharge  the 

c»der  for  the  writ  of  trialj  and  then  you  can  take  the 

cauae  down  to  the  assixes  by  proTiso. 

The  court  hayii^  given  WiUiawu  leave  to  mention 
the  caoie  again,  he  renewed  his  application  on  the  fot 
Vming  day.  He  admitted  that  the  practice  undoubtedly 
is,  that  when  a  plaintiff  has  once  taken  down  a  cause 
to  trial  at  the  assizes,  that  a  judgment  as  in  case  of  a 
luosuit  cannot  afterwards  be  obtained.  The  question 
^  wliedier  the  court  wil)  lay  down  the  same  rule  with 

^pect  to  cases  tried  before  the  sheriff  under  a  writ 

of  trial. 

liord  Abingbk  C.  B.^  see  no  reason  for  a  different 

'^^i  unless  the  act,  under  which  writs  of  trial  are 

'^^iied  to  the  sheriffj  makes  a  distinction.     Does  the 

•-4?  Geo.  2.  c.  17.  apply  to  writs  of  trial?    If  it  does,  it 

^^ht  to  apply  with  all  its  incidents.     But  even  if  writs 

^t  trial  should  not  be  within  that  statute,  the  plaintiff 

^  complied  with  the  usual  course  of  practice,  in 

ttkiog  the  case  before  the  sheriff  after  having  given 

k     notice  of  trial.    As  this  is  the  first  time  that  the  point 

I    iutt  arisen  in  any  of  the  courts^  you  may  take  a  rule  to 

'     sliow  cause :  the  question  will  be,  whether  writs  of  trial 

should  follow  the  practice  which  has  arisen  under  the 

proviaioos  of  the  14  Geo.  2.  c.  l?.,  or  we  should  adopt 

some  other  rule. 

Parks  B.— -The  question  may  be  raised,  whether 
the  defendant  can  have  a  writ  of  trial  to  the  sheriff. 
There  has  already  been  an  order  for  a  writ  to  him. 

Rule  nisi  (a). 
(«)  The  role  was  nerer  drawn  up,  and  nothing  more  was  heard  of  the 
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Jenkins  against  Tbeloar. 

Assumpsit  for    A  SSUMPSIT  for  a  duty  of  fourpence  per  chaldron 

imported  into  ^^  ^^^'^  imported  by  the  defendant  into  the  port 

the  port  of  of  J)ruro.    The  action  was  by  the  same  plaintiff  as  is 

declaration  Jenkins  v.  Harvey  (a),  and  the  declaration  consisted  of 

contained  two  ^^^  counts,  the  first  being  the  same  as  the  first  count 

counts,  the  one  ® 

claiming  the  in  that  case,  except  that  the  metage  was  not  claimed  n 
mll^e'duty.  «»  immemorial  payment;  the  second  count  was  tbe 
and  the  other    same  as  the  fifth,  claiming  the  toll  as  a  port  duty. 

as  a  port  duty. 
Held,  that 

these  counts         Crowder  for  the  defendant  had  obtained  a  rule  nU 

were  for  the  *.  ,        ,  i       i  ^         i  t 

same  subject-  Why  one  of  the  above  counts  should  not  be  struck  outfit 
plafnTwfthi^^^^  being  for  the  same  subject-matter  of  complaint.  An 
the  meaning  of  application  had  previously  been  made  at  chambers  to 
Ifi/.T.  4  Parke  B.,  and  on  that  occasion  the  attorney  for  the 
^•4- No.  5.;  plaintiff  undertook  to  give  dbtinct  evidence  in  support 
made  a  rule  o^  6«^ch  count,  should  the  learned  baron  be  of  opinioa 
absolute  for      ^^^t  the  Case  was  within  the  rule  of  Hilary  term,  4 

striking  one  of  ^^  , 

them  outy  un-  W.  4.  No.  5.  His  lordship  however  conceived  that  it 
ference  bact     ^*^  ^^^>  *"^  refused  to  make  the  order. 

to  the  judge  at 

should  exer-         Cowling  now  showed  cause*    Previous  to  the  neW 
cise  the  dis-      ^ules  of  pleading,  the  law  of  variance  was  strict  with 

cretion  given  i  i  -■  i 

him  by  the  regard  to  what  were  supposed  to  be  matters  of  sub- 

bw  both  ^*  stance,  although  they  did  not  go  to  the  merits  of  th^ 

counts,  upon  action ;  and  a  plaintiff,  to  guard  against  such  objectionsi 

undertaking  ^^^  obliged  to  introduce  several  counts  into  his  decla- 

to  give  dis-  ration.    The  learned  judges  wbhed  to  abolish  different 

tinct  evidence  i       i     *.         i   .  .  •  .  «         « 

in  support  of    counts,  but  before  domg  so  it  was  requisite  to  alter  the 
each.  \^^  Qf  variance,  which  was  effected  by  the  3  &  4  TF".  4. 

c.  42.  s.  23.,  under  which  a  judge  may  now  amend  even 
matter  of  substance,  where  it  does  not  affect  the  merits 

(o)  5  Tjr.  316. 


of  the  vords  "  sane  aaliject^iiattert"  The 
r  mems  that  the  plaintiff  ibdl  not  let  ont  the 
mwctWi  in  dU&rent  counts,  hot  H  does  not 
tere  tbe  phdntiff  fau  di£ferent  rights  resulting 

mne  stRte  t^  fiwts,  for  such  a  case  was  not 
le  law  of  variance;  neither  ia  it  within  the 
F  amendment  given  by  the  recent  statute,  for 
if  Tariance  is  alone  applicable  where  there  are 
tatements  of  the  same  bets.  The  rule  says, 
nts  founded  on  the  same  contract  are  not  to  be 
and  then  proceeds  to  pwe  examples,  all  of 
re  instances  of  the  same  transaction,  varied 
he  form  of  statement  [Parie  B.  The  example 
nes  the  nearest  to  the  present  case  is  that  of 
I  for  not  giving  or  delivering  or  accepting  a  bill 
inge  in  payment,  according  to  the  contract  of 

goods  sold  and  dehyered,  and  for  the  price  of 
n  goods  to  be  paid  in  money."]  Those  are 
nts  of  the  same  contract  in  different  ways,  but 
ire  ia  only  one  statement  of  facts  upon  which 
stiff  claims  the  toU,  either  as  n  metage  or  as  a 
y.  In  the  former  action  of  Jmkiru  v.  Harvey 
en  pmnenMu  founts  varying  the  mode  of 
di8  right  to  the  two  duties,  but  &e  efiect  of 
"Tulet  has  been  to  reduce  each  class  to  one 
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I8864    '  If  she  brouglil  an  aetion  for  the  metage  duigfi  Mil 

was  defeatedi  she  might  bring  anodier  Aetion  afttenkil 

for  the  port  duty.]    If  the  T^rdict  in  one  aetioD  voril 

Treloab.     not  be  a  bar  to  the  other,  that  is  a  fair  teat  to  show  liHt    j 

the  counts  are  not  for  the  same  subject-matter  el  m^ 

plaint.  It  would  be  a  hardship  on  the  plaintiff  to  eonlis 

her  to  the  first  counti  for  the  jury  might  be  of  oj^iiMa 

that  the  toll  was  a  port  duty,  and  then  she  would  hi 

nonsuited.  There  does  not  seem  to  be  any  thing  topK< 

vent  the  plaintiff  from  bringing  actions  for  both  duliai 

and  if  so,  there  is  no  objection  to  her  claiming  both  in  tfi 

same  declaration.    It  is  apprehended  that  the  inliP 

tion  of  the  new  rule  is  to  restrict  die  plaintiff  to  i^ 

count  in  those  cases  only  where  the  judge  may  aoiedi 

if  the  statement  of  facts  is  wrong,  but  it  is  iubndttrii^ 

that   the  judge  could  not  amend  a  metage  intd  4 

port    duty,  or   vice  vend.     [Parke  B.    The  aqic 

ment  on  the  other  side  is,  that  the  claim  in  Uie  Ul 

count   arises  on  an  implied  contract,    the  eomtfi*^ 

ration  for   which  is  the  metage  of  the  eoals,  iti 

that  the  second  count  is  only  a  varied  fcmn  ai  drif 

same  implied  contract.    If  you  look  at  the  exaaqii6# 

given  in  the  new   rules,  in  which  different  eooilii^ 

are  to  be  aUowed,  you  will  find  that  you  could  mV 

recover  both  sums  claimed,  although  they  are  not  fli0^ 

same  sums ;  as,  for  instance,  on  counts  upon  a  bill  of  01^ 

change,  and  the  consideration  for  which  it  is  givei|»  O^ 

for  freight  upon  a  charter-party,  and  flreight  pro  t^fltflr 

itineris.    The  same  observation  applies  to  the  ease  fo» 

cently  decided  in  this  court,  Thoroton  v.  Whitehead  («)| 

where  we  held  that  a  count  for  double  rent  in  the  14- 

6.  S.  c.  19.  s.  18.,  may  be  joined  with  a  count  for  Vit 

and  occupation.    In  the  present  action  the  sum  «l»%wA 

(a)  See  anU,  p.  SIS. 


iriiiiif  from  the  faoto.  It  may  be  that  the  simia 
aUe  for  freight  upon  •  charter-party,  and 
i^t  fro  TtUit  itimtnt,  will  vary  in  amount; 
B  aOowaiice  of  difibrent  counta  was  not  in- 
to be  confined  to  sach  caies,  but  to  ex- 
I  caiea  where,  although  the  facts  stated  or 
burned  are  the  same  in  each  count,  yet  dif- 
■eaults  of  law  ma;  be  implied.  [Lord  Abuser 
There  is  an  obvious  distinctbn  between  a  case 
I  plaintiff  is  seeking  to  recorer  a  spedfic  sum  of 
and  one  where  he  wishes  to  establiBh  a  right. 
ird  "eomplunt"  in  thenileis  rather  a  vague  term.] 
lAuer  V.  Ducar  (a),  Tindal  C.  J.  observes,  that 
atgect  of  these  new  rules  was  to  prevent  the 
from  being  loaded  with  unnecessary  repetitions 
i^  which  were  the  tame  in  effect,  and  addressed 
one  ground  of  defence  i  not  to  prevent  a  party 
■uttiog  in  distinct  answers  to  the  same  clum." 
a  there  are  distinct  rights  attaching  to  the  same 
d,  and  that  is  the  meaning  that  ought  to  be 
to  the  words  "  distinct  subject-matter  of  coiii< 


wdtr  contri.     It  is  not  necessary  to  consider 
rr  the  new  rules  are  to  be  construed  with  re- 
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1836.  the  plaintiff;  that  is  no  reason  for  varying  the  oo 
struction  of  the  rule;  but  it  is  not,  for  the  plaintiff o 
have  no  difficulty  in  framing  one  count  which  wi 
Treloar.  enable  her  to  bring  her  claim  before  the  court  TJ 
test  proposed,  whether  the  plaintiff*  could  maintam 
second  action  in  case  she  was  defeated  in  the  first,  aflEbs 
no  criterion  for  deciding  the  present  case,  which  i 
pends  upon  whether  it  is  comprised 'in  the  exceptio 
to  the  rule.  It  is  clear  that  it  is  not,  and  that  it 
quite  distinct  in  principle  from  the  uistances  given, 
which  two  counts  are  to  be  allowed.  The  counti 
this  declaration  are  just  as  much  for  the  same  aulgc 
matter  of  complaint  as  counts  upon  a  contract  witho 
and  with  a  condition,  which  are  not  permitted.  So  in  I 
second  example  given  of  the  rule,  counts  for  not  gifi 
a  bill  for  goods  sold,  and  for  the  price  of  the  as 
goods,  are  not  allowable,  although  the  form  of  the  t 
counts  would  be  very  different,  the  claim  in  the  one  ai 
ing  upon  a  special  agreement,  and  in  die  other  on  ani 
plied  contract  [Parke  B.  Do  you  say,  that  a  daim  i 
toll  thorough  and  toll  traverse  cannot  be  joined  ?]  It 
apprehended,  that  if  the  claim  is  in  respect  of  the  IM 
subject-matter  they  could  not.  [Parke  B*  Anofti 
instance  may  be  put  of  market  toll  and  stallage.]  i 
there  had  been  an  intention  to  except  the  present  ci 
from  the  rule,  the  words  "  distinct  right"  would  hv 
been  used.  [Parke  B.  If  there  is  a  distinct  right, 
there  not  a  distinct  subject-matter  of  complaint?  T 
examples  given  in  the  new  rules  where  two  counts  i 
not  to  be  allowed,  are  either  express  contracts,  or  o 
tracts  to  be  implied  from  the  conduct  of  the  pazli 
All  the  instances  for  not  delivering  bills,  &€•  an 
that  kind.  Here  the  plaintiff*  claims  in  respect  of.< 
ferent  rights,  arising  either  from  immemorial  uaag^ 
from  a  grant  of  the  crown.]  A  right  is  the  titk 
the  party  to  sue  on  a  particular  state  of  facta ;  tliw 
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Dodutinction  between  a  right  derived  from  the  crowiii        1836. 

ind  one  springing  out  of  a  personal  contract,  and  the 

court  ought  not  to  deal  with  them  in  a  different  way. 

fiat  this  is  not  a  case  of  different  rights^  arising  on  the     Treloar. 

nine  statement  of  facts.     Where  a  party  urges  a  claim, 

be  founds  it  upon  facts  which  are  necessarily  varied,  if 

be  advances  another  claim.    [Parke  B.     The  same 

difficulty  which  arises  on  this  declaration,  might  oc- 

eor  in  a  plea.]     There  is  a  difference  with  respect  to 

pleas,  for  inconsistent  pleas  may  be  pleaded  together, 

II  in  the  case  that  has  been  cited,  Triebner  v.  Duear. 

Bj  the  rule  in  actions  for  nonfeazance,  several  counts 

bonded  on  varied  statements  of  the  same  duty  are  not 

dowed;  although  when  varied  in  statement  it  would 

tBOODt  to  a  different  duty. 

Lord  Abinger  C.  B, — If  the  new  rule  had  given  us  a 
battioD,  I  should,  in  the  present  case,  have  been  dis- 
posed to  allow  both  counts  to  remain  in  this  declara- 
tioo;  but  it  is  peremptory,  and  after  a  good  deal  of 
consideration,  we  do  not  see  how  we  can  permit  two 
eoontion  the  same  implied  contract.  Therefore,  what- 
eier  inconvenience  may  result  to  the  plaintiff,  we 
conceive  we  are  bound  to  adhere  to  the  rule,  which,  if 
ionnd  to  be  injurious,  may  be  altered  hereafter.  It 
Menu  to  me  that  Mr.  Crowder  has  brought  the  case 
within  it. 

Parke  B. — It  appears  to  me  also  that  this  case  has 

ken  brought  vrithin  the  rule.     When  analysed,  the 

chiios  set  up  in  the  two  counts  arise  from  the  same 

pint  of  the  crown,  and  they  are  only  two   varied 

JBodet  of  stating  the    consideration  for  such  grant. 

His  is,  therefore,  in  substance  a  statement  of  the  same 

grant  in  different  ways,  both  counts  being  founded 

on  the  same  subject-matter  of  complaint.     Whether 

VOL.  I.  Y 
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or  not  an  amendment  ought  to  be  allowed  at  the  trla 
is  another  question.  If  it  should  turn  out  that  t' 
first  count  cannot  be  sustained^  speaking  for  myselF, 
should  say,  that  I  would  allow  an  amendment 
would  be  a  very  great  hardship  if  such  amendment 
were  not  permitted. 


BoLLAND  and  Gurney  Bs.  concurred. 

A  discussion  afterwards  arose  with  respect  to  caste 
and  whether  the  court  had  power  to  make  any  orde 
in  the  case,  or  it  should  be  sent  back  to  the  judge  i 
chambers,  with  an  intimation  of  the  opinion  of  the  cour 
The  rule  was  ultimately  made  absolute  for  stnkic 
out  one  of  the  counts  with  the  costs  of  striking  it  ou 
unless  the  judge,  on  a  reference  back  to  him,  shou 
exercise  the  discretion  given  him  by  the  rule,  of  alien 
ing  botli  counts,  upon  the  plaintiff  undertaking  to  gi 
distinct  evidence  in  support  of  each  count. 

Rule  accordingly. 


Berrington  and  Another  against  Phillips. 

The  plaintiffs,  T^HIS  was  an  action  by  the  plaintiffs,  who  were 
torneys,  de-  torneys,  to   recover  the   amount  of  their  bill 

livered  a  sign-  business  done  up  to  thc  month  of  August  1831. 

cd  bill,  and  *  -^ 

afterwards 
made  a  de- 
mand of  thc  amount,  giving  notice  that  they  should  claim  interest  from  thtttii 
pursuant  to  thc  3  &  4  Will,  4.  c.  4*2.  s.  28.  They  subsequently  commenced  an  i 
tion,  and  thc  bill  was  referred  for  taxation  without  any  terms  being  imposed  1] 
they  should  be  paid  interest.  The  master  not  havin^^  allowed  them  interest,  they  i 
plied  for  an  order  that  it  might  be  taxed  to  them,  the  judge  at  chambers  reliis«d 
make  the  order,  upon  which  they  moved  tlie  court  for  a  writ  of  inquiry  to  the  shei 
to  assess  them  sucli  interest: — Held,  that  the  i>laintiffs  outrhttohave  made  it  a  ooi 
tion,  on  referring  the  bill  to  be  taxed,  that  interest  was  to  be  paid,  and  QOt  hay 
done  so,  tliat  they  were  precluded  from  afterwards  claiming  it 
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lied  that  they  delivered  a  signed  bill  in  Novem-  1836. 

1833,  and  on  the  22d  December  made  a  demand  ^^v^^ 

e  amounti  giving  notice  that  they  should  claim  in-  amT  Another 

t  from  that  date,  pursuant  to  the  3  &  4  Will.  if.  c.  v- 

Phillips 

•  28.  The  writ  of  summons  was  sued  out  on  the 
Twne  1834.  The  bill  was  afterwards,  at  the  in- 
se  of  the  defendant,  referred  for  taxation  to  the 
er,  who  taxed  the  plaintiffs  the  amount  of  their 
ges,  but  without  interest.  They  then  applied  to 
tmd  B.  at  chambers,  for  an  order  to  the  master  to 
r  them  interest  upon  their  bill  from  the  time  of  its 
{  demanded,  who  refused  to  make  the  orderj  as 
tetute  only  empowers  a,  jury  to  give  interest 

Jank  now  moved,  on  behalf  of  the  plaintiffs,  for  a 
to  show  cause  why  a  writ  of  inquiry  should  not 
6  to  the  sheriff  of  Glamorganshire^  directing  him  to 
inel  a  jury,  under  the  3  &  4  Will.  4.  c.  42.  s.  28. 
Mess  the  plaintiffs  interest  upon  the  judgment 
ch  bad  been  entered  up  for  them  in  the  action. 
itnon  B.  Your  application  is,  that  the  sheriff's 
'  ihall  only  entertain  the  question  as  to  the  amount 
bterest  The  difficulty  is,  whether,  when  you 
nut  the  bill  for  taxation  under  the  order  of  a  judge, 
matter  is  not  at  an  end.  After  the  plaintiffs  had 
ight  their  action,  they  ought  to  have  made  it  a 
Illation,  on  referring  the  bill  for  taxation,  that  inter- 
thould  be  paid;  they  however  agreed  to  the  order 
nation  without  imposing  any  condition.  ^Parke 
What  were  the  terms  of  the  order?]  It  was  the 
■on  order,  but  it  was  made  after  interest  had  been 
Bided.  Final  judgment  was  entered  up  in  the 
1.  IParke  B.  Then  it  must  have  been  one  of 
ems  of  the  order,  that  judgment  should  be  so 
kl  up,  as  otherwise  you  could  not  have  done  it.] 
mmrions  of  the  3  &  4  Will.  4.  c.  42.  s.  28.  ought 

y2 
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unto  his  friends  WiUiam  Toldervy  and  TAoftias  Davies,        1836. 
their  beirs  and  assigns,  all  his   frecliold  messuafircs, 

1  1  lit.  .  1  7  Toldervy 

lands,  tenementSi  and   hereditaments,   situate,  lying,  v. 

and  being  in  the  county  of  Hereford  and  elsewhere,  ^^TON"a)?T^' 
"  upon  the  trusts  and  subject  to  the  powers,  provisoes,      Bart,  and 
and  Ihnitations  thereinafter  expressed  and  declared  of  ^"' 

azid  concerning  the  same  ;  (that  is  to  say,)  in  the  first 
place,  to  the  intent  and  purpose  that  my  daughter  Afal- 
l^ti  sball  from  time  to  time,  till  she  shall  have  attained 
lli€  age  of  twenty-one  years,  if  sole  and  unmarried, 
hafe,  receive,  and  take  annually  out  of  the  rents  and 
profits  of  the  said  premises  one  annuity  or  yearly  sum 
of  60/.,  to  be  paid  to  her  by  the  said  WiUiam  Toldervy 
and  Thomiis  Davies,  their  heirs  and  assigns,  by  four 
even  and  equal  portions,  at  or  upon  four  days  in  every 
year,  (that  is  to  say,)  &c. :  and  to  the  further  intent 
thit  my  said  daughter  MaUett  may  from  time  to  time 
tliereafier,  and  until  she  shall  have  attained  the  age  of 
^kirtj-one  years,  if  she  shall  so  long  remain  sole  and 
unnarried,  have,  receive,  and  take  out  of  the  rents, 
ttoes,  and  profits  of  the  said  premises  one  further  or 
<Aher  annuity  or  sum  of  40/.,  to  be  paid  and  payable 
to  her  by  the  said   William    Toldervy  and   Thomas 
A»if<,  or  the  survivor  of  them>  or  the  heirs  and  as- 
signs of  such  survivor,  &c.    But  it  is  my  will,  and  I 
^  hereby  declare,  that  in  case  my  said  daughter 
VaUelt  shall,  either  before  she  shall  have  attained  the 
V  of  thirty-one  years,  or  afterwards,  marry  without 
^  consent  of  the  said   William  Toldervy,  if  livings 
odi  after  his  decease,  without  the  consent  of  the  said 
^^ioms  Davies  first  had  and  obtained  in  writing,  under 
tbe  hands  and  seals  of  them  respectively,  then  she  shall 
he  paid,  for  and  during  the  term  of  her  natural  life 
only,  one  annuity  or  yearly  sum  of  50/.,  and  not  the 
odier  annuities,  or  either  of  them ;  and  from  and  im- 
mediately after  the  marriage  of  my  said  daughter,  with- 
ont  such  consent  as  aforesaid,  I  will,  direct,  and  devise 
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18S6.       that  all  the  said  freehold  messuages,  lands,  ten 

^"^•^^^    and  hereditaments,  with  their  and  erery  of  tbei] 

V.  tenancesy  shall  be  in  trust  for  all  and  every  the  el 

Sir  JoHs  DuT-  children  of  the  said  Mallett,  lawfully  to  be  begc 

TOM  \>OLT, 

Bart,  and     such  shares  and  proportions,  manner  and  form, 
^^*"-       the  said  William  Tolderpy  and  Thomas  Davi 
the  survivor  of  them,  or  the  heir  of  such  si 
shall  from  time  to  time  direct  and  appoint,"  i 
default  of  appointment  the  testator  directed  t 
said  freehold  lands  and  hereditaments  shouI< 
trust  for  all  the  children  of  Mallett,  as  tenants 
mon  in  tail,  with  cross-remainders  between  tb 
if  but  one  child,  in  trust  for  such  surviving 
child  in  tail,  "  and  in  default  of  such  issue, 
trust,  as  to  one  moiety  or  half  part  of  the  sa 
hold  messuages,  lands,  tenements,  hereditamei 
premises,  for  my  sister  Lady  Frances  Bwrrardf 
assigns,  for  and  during  the  term  of  her  natu 
and  from  and  immediately  after  her  decease 
and  for  the  use  of  my  sister  Sarah,  the  wi 
said  William  Toldervy,  and  her  heirs  and  a 
ever ;  and  as  to  the  other  moiety  of  the 
suages,  lands,  tenements,  and  hereditament 
appurtenances,  in  trust  for  the  use  of  the 
Toldervyy  her  heirs  and  assigns  for  ever/* 
tor  then  devised  certain  leasehold  heredita 
trustees,  upon  the  same  trusts  and  und< 
limitations  as  he  had  declared  concerning 
estate,  or  as  near  thereto  as  the  diflere 
the  respective  properties  would  permit     ' 
this  provision  ;  **  provided  always,  and  it 
in  case  my  said  daughter  shall  in  the 
said    William   Toldervy  marry  with  \ 
and  consent,  or  after  his  decease  with 
approbation,  and  consent  of  the  said 
or  the  legal  representative  of  the  si 
then  and  in  such  case  it  shall  and  i 
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teiif  or  the  survivor  of  them,  or  the  legal  represen-       1836. 
Wne  of  the  survivor  of  them^  to  convey  the  said  free-    Jj^"^^^^ 
hold  metsuagesi  lands,  tenements,  and  hereditaments,  v. 

nd  to  assign  the  said  leasehold  messuages,  lands,  Sir  Joan  Dut- 
tCBonents,  and  premisesi  unto  such  person  and  per-      Bart,  and 
mm'  use  and  uses,  as  they,  or  the  survivor  of  them,       ^^"®'"s* 
or  the  legal  representative  of  the  survivor  of  them, 
diiB  think  proper ;  so  that  the  same  is  conveyed  and 
tngned  upon  trust  only,  and  for  the  use  of  my  said 
daughter  Malktt^  and  such  husband  as  she  shall  marry 
with  nich  consent  as  aforesaid,  for  and  during  their 
joJDt  lives,  and  the  life  of  the  survivor  of  them,  but 
sot  without  impeachment  of  waste,  with  remainder  to 
the  isnie  of  the  body  of  my  said  daughter,  in  such 
■umer,  shares,  and  proportions  as  they  my  said  trus- 
ted, (v  the  survivor  of  them,  shall  think  proper,  direct, 
ttd  appoint ;  and  for  want  of  such  direction,  limita- 
tioo,  or  appointment,  in  such  shares  and  proportions  as 
iKieinbefore  limited  respecting  the  same."    The  tes- 
Mor  then  directed  an  additional  allowance  to  be  made 
to  his  daughter,  at  the  discretion  of  his  trustees,  by 
Fiymg  her  all  the  rents  and  profits,  or  any  part  there- 
^  until  she  should  attain  the  age  of  thirty-one,  and  if 
^80 long  remained  sole  and  unmarried.  He  then  pro- 
^Utd  fbr  the  maintenance  of  his  daughter's  children 
^  case  she  married  without  consent ;  and  then  reciting 
^C  he  was  entitled  to  the  remainder  in  fee  of  certain 
'^Creditaiiients  in  Whitechapel,  he  gave  and  devised  the 
*^aie  unto  his  sisters  Lady  Frances  Burrard  and  Sarah 
^^WdeiTjf,  and  to  the  heirs  and  assigns  of  the  said 
^mk  Toldervy.    The  testator  died  in  1776  without 
'^CfokiDg  his  will,  kaving  his  two  sisters  surviving,  as 
^ito  his  daughter  Mallett,  his  only  child  and  heiress  at 
'^^   Between  the  age  of  21  and  31  she  married  the 
**^»  James  Colt,  with  consent  of  William  ToUlervy. 
""Wty  before,  and  in  contemplation  of  the  marriage, 
*^  ^tees  Toldervy  and  Davies,  by  deed  of  release 
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1836.       And  assignment^  after  recitingi  among  other  thingii 
'^-^'*>^'""^^    mil  and  mortgage,  and    the  fact  that  consideftl 
ToLDERVY     accumulations  had  been  made  of  the  rents  and  profti 
Sir  John  DuT-  of  the  devised  hereditaments,  which  had  been  i 
Bart,  and*     ^^  ^^^  government  funds,  and  in  consideration  of 
Others.       g^id  marriage,  and  in  compliance  with  the  request 
the  said  Mallett  Clarke^  and  in  conformity  with  the  t< 
tor's  directions  in  his  will,  and  with  the  privity  of 
James  Colt,  bargained,  sold,  and  released  the 
hereditaments  to  certain  other  persons  and  their 
for  ever,  subject  to  a  mortgage  created  by  the 
upon  the  trusts  of  the  will  till  the  marriage,  and 
it,  to  the  use  of  the  husband  and  wife  for  their  joSjtif 
lives  and  the  life  of  the  survivor,  with  impeachment  of 
waste,  with  remainders  to  trustees  to  preserve  eon* 
tingent  remainders,  and  to  the  children  of  the  marriage 
as  tenants  in  common  in  tail,  and  reservation  of  power 
to  mortgage  in  order  to  pay  off  the  mortgage. 

WUIiam   Toldervy  died  in   1790,  leaving  the  siidL 
Sarah  Toldervy  him  surviving,  and  also  Thomas  Dwrie^  « 
his  co-trustee.     Sarah  Toldervy  survived  her  siite 
Lady  Frances  Burrard,  and  in  March  1799  devised 
her  lands  to  James  Bayley  Toldervy  in  fee,  and  died  t1 
January  1800,  without  having  revoked  her  will,  leavin^^ 
James  Bayley  Toldervy  her  surviving.     She  had  isaoe  ^ 
Jane  and  Frances  by  one  marriage,  and  James  Bagleg  ^ 
Toldervy,  the  younger,  William  Francis,  Thomas  JameSf 
Henry  Spencer,  and^nna  by  another.     By  lease  and  re* 
lease  of  4  June  1816,  reciting  that  the  said  James 
Bayley  Toldervy  was  by  the  last  stated  will  entitled  to  the 
remainder  in  fee  expectant  on  the  death  of  the  Burvivor 
of  the  said  James  Colt  and  Mallett  his  wife^  witfaonft 
issue,  of  and  in  the  freehold  hereditaments  hereinbefore 
mentioned,  James  Bayley  Toldervy  bargained,  aoldy 
and  released  to  71  J.  and  B.  C,  their  heirs  and 
assigns,  all  the  hereditaments    which  were  thereto- 
fore the  estate  of  James  Bayley  Clarke  deceased,  and 
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otvliich  he  died  seised^  and  devised  by  his  will^  on        1S36. 
tml  to  sell  the  same  and  pay  the  dividends  to  James    ^^-^'v^^*^ 
Bq^  Toldervy  for  iife^  and  after  his  decease  to  the  ^^ 

piimtiff  durinff  her  Bfe,  and  after  the  decease  of  the  ^***  •^°"i!*"  ^^'^' 

.  T'  't       ^  n      t  t  ^o**  Colt, 

somTor  to    divide  the  trust-fund   among   the  seven      Ban.  and 

drildren  of  the  said  James  Bayley  Toldervy  (the  de-       ^^ers. 
fendants)  in  equal  shares. 

The  trustee  Thomas  Davies  afterwards  died^  leaving 
the  defendant  William  Davies  his  heir  at  law.     Mrs. 
CqU  pre-deceased  her  husband^  having  never  had  any 
itfoe.     On  Mr.  Coifs  death  in  1832,  his  nephew,  the 
tie&odaDt  Sir  John  Dutton  Colt,  took  possession  of 
tbe  property,  claiming  by  devise  from  Mr.  Colt,  a  fine 
iaving  been  levied  of  the  property  by  Mrs.  Colt  and 
'ui&self  in  her  lifetime.    The  present  bill  was  filed 
^y  the  widow  of  James  BayUy  Toldervy  against  Sir 
Jokh  Dutton  Colt,  and  against  William  Davies  and 
Senry  James,  the  heirs  at  law  of  the  surviving  trus- 
tees of   the  wills    of    the  original  testator  and   of 
Jasies  Bayley    Toldervy,  and    against  his  children, 
^  prayed   delivery  of  the  possession  of  the  pro- 
P^  and  title  deeds  to  the  plaintifi^,  as  -well  as  an 
account  of  the  rents  received  since  the  death  Mr.  Colt, 
^  that  a  receiver  might  be  appointed;  and  charged, 
^t  on  the  death  of  the  Rev.  Mr.  Colt  in  1833  the 
Suitable  estates  in  the  said  hereditaments  vested  in 
vie  tmstees  of  James  Bayley  Toldervy,  subject  to  the 
^^^nts  declared  concerning  the  same  by  indenture  of 
^  Jwu  1816,  in  favour  of  the  plaintifiT  and  the  defend- 
^*^U,  the  children  of  John  Bayley  Toldervy.    The  legal 
^•tate  was  still  outstanding  in  parties  entitled  to  the 
^'^^^vtgage  of  the  original  testator. 

This  case  came  before  the  Lord  Chief  Baron  sitting 

^  ^uity,  on  a  motion  to  compel  the  defendant,  Sir  t/oAn 

-'^toft  Colt,  to  produce  certain  deeds  relating  to  the 

^^^^iff^{aj,  the  possession  of  which  he  admitted  by 

(a)  Ste  1  Yoange  &  CoU.  R.  240. 
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k  presomed  to  have  been  in  the  contemplation  of  the       1836. 

tatatOTi  whobad  by  such  devise  of  the  fee  expressed  his    v^^^^^ 

iotentbn  of  disposing  of  the  whole  of  his  estate  among     Toldervy 

Ae  objects  of  his  bounty.    Under  these  circumstances,  Sir  John  Dut- 

die  legal  intendment  in  favour  of  the  heir  is  excludedi      q^.  ^* 

-be  u  denuded  of  the  legal  estate;  and  the  will  is       Others. 

to  be  construed  as  any  other  instrument  would  be  for 

the  purpose  of  ascertaining  the  intention  of  the  testator, 

towhich  it  had  been  subjected  by  devising  it  away  from 

tbebeir,  with  one  restriction  only,  that  is,  that  the  reason- 

ibk  inference  from  such  a  mode  of  dealing  with  the  legal 

eMe  was,  that  the  heir  should  take  only  so  much  as  was 

given  to  him  by  the  will ;  and  the  court  will  not  lean  in 

&Tour  of  a  resulting  trust  against  a  clear  intention  to 

diipoie  of  the  whole  estate.    Whatever  may  be  the 

itrictgrammatical  construction  of  the  words  of  a  will,  that 

V  not  to  govern  if  an  intention  of  the  testator  which  is 

Qooaistent  with  the  rules  of  law,  or  settled  rules  of  con- 

'tniction,  requires  a  different  construction;  and  this 

whether  the  testamentary  disposition  be  such  as  the 

^oittt  will  favour  or  not,  TkeUussan  v.  Woodford  {a). 

b  Skerratt  v.  BentUy  (h)  Sir  John  Leachy  M.  R,  says 

^  ao  inaccurate  will,  "  it  is  impossible  to  give  effect  to 

^ery  expression  used  by  this  testator,  several  of  those 

®^|»ret8ioni  being  necessarily  inconsistent  with  each 

***her.     There  are,  however,  two  principles  of  con- 

^ttoction,  upon  which  it  appears  to  me  that  a  court  may 

Come  to  a  conclurion  without  the  necessity  which,  if 

pQMbtei  is  always  to  be  avoided,  of  declaring  the  will 

^od  for  uncertainty.    First,  if  the  general  intention  of 

^  testator  can  be  collected  upon  the  whole  wiU,  par- 

^Bodar  terms  used,  which  are  inconsistent  with  that 

^Bteotian,  may  be  rejected  as  introduced  by  mistake  or 

VMuxce  on  the  part  of  the  testator  as  to  the  force  of 

^  VDzdi  used ;  secondly,  where  the  latter  part  of  the 

(')  4  Vtt.  J.  311  i  11  Vepey,  141,  S.  C.  Dom.  Proc. ;  see  1  BaU  &  B. 
^^'  480.  (6)  2  Mylne  &  Keen,  156. 
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1 836.       will  is  inconsistent  with  a  prior  part,  the  latter  part  or  C 
^^HT^^'^^'^     will  must  prevail."    And  the  words  "executors,  admini 

TOLDERVY  *^  , 

V,  trators,  and  assigns/'  were  there  rejected  accordioglj 

^'rorCo^T  ^'  The  court,  therefore,  must  first  seek  for  the  genera 
Bart  and  intention  of  the  testator  apparent  on  the  face  of  hif 
^^*  will,  in  order,  secondly,  to  guide  their  construction  of  il 
by  applying  that  general  intention  to  it ;  and,  thirdly 
to  give  effect  to  his  general  intention,  collected  fron 
the  whole  will  taken  together  (a),  with  reference  to  th 
state  of  his  family  at  the  time,  in  preference  to  any  pai 
ticular  intention  gathered  from  detached  clauses  onl; 
This  testator  having  a  young  unmarried  daughti 
and  two  sisters,  one  a  widow,  the  other  married  with 
family,  feared  his  daughter's  imprudent  marriage,  an 
intended  to  give  her  an  estate  for  life,  with  a  remaii 
der  for  life  to  her  husband,  if  she  complied  with  d 
directions  of  his  will,  and  in  any  event,  to  provide  for  h< 
issue  by  giving  them  estates  tail;  and  in  default  of  sue 
issue  to  provide  for  his  widow  sister  by  giving  her  fl 
estate  for  life  in  one  moiety,  and,  subject  thereto,  devi 
ing  the  estates  to  his  married  sister  Mrs.  Toldervy  in  fe 
The  will  makes  a  complete  provision  for  his  fami 
in  either  alternative  of  marriage.  By  the  first  claiu 
in  case  the  daughter  married  without  consent,  the  esta 
was  to  be  in  trust  for  the  children  immediately  aft 
her  marriage,  subject  only  to  an  annuity;  and  by  i 
troducing  into  this  part  of  the  limitations  the  provis 
(which  is  in  its  nature  to  be  applied  whenever  it 
appUcable,  and  not  like  a  limitation,  according  to  i 
place  in  the  document,)  that  in  case  the  daughter  coi 
tracted  a  marriage  suitable  in  the  testator's  appri 
hension  by  obtaining  the  consent  of  the  trustee,  si 
was  rewarded  with  an  estate  for  life,  and  the  testat 
contemplated  that  a  proper  husband  might  be  induce 
to  enter  into  the  marriage  by  the  expectation  of  i 

{a)  Crone  v.  Odell,  1  Brod.  &  B.  480. 


TOLDERVY 
V. 


Others. 
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1836.  The  testator  contemplated  three  classes  of  his  td 
tions;  first,  his  daughteri  to  whom  he  limits  an  amonii 
of  estate,  according  to  her  marrying  with  or  withpu 
SirJoHNDuT- ^ngent  of  his  trustees;  secondly,  the  expected chil 
Bart,  and'  drcn  of  his  daughter ;  and  thirdly,  his  sisters.  Thefli 
latter  classes  were  ranked  equally  in  his  bounty,  whetbe 
his  daughter  married  prudently  or  not.  By  giving  di 
husband  of  Mallet  Clarke  an  estate  for  life  in  case  h 
survived  her,  he  afforded  her  the  means  of  making 
suitable  match.  The  subsequent  proviso  was  added  ii 
the  specific  object  of  modifying  the  previous  limitatio 
which  the  testator  considered  to  be  fixed.  This  eai 
resembles  Mackinnon  v.  SeweU{a). 

Knightf  Preston  and  C.  P.  Cocper  for  the  defeodv 
Sir  John  Colt.  Under  this  will  the  remainder  gm 
to  the  testator's  sister,  Mrs.  Toldervjf,  only  vested  : 
her,  in  the  event  of  his  daughter  marrymg  witfaos 
the  specified  consent,  and  dying  childless.  That  mi 
riage  without  consent  formed  a  condition  precedes 
and  not  having  taken  place,  the  remainder  to  the  siai 
has  failed  of  effect.  The  court  cannot  depart  fin 
the  grammatical  construction  of  the  language  of  a  w 
except  in  case  of  evident  necessity,  clearly  arising  fin 
the  apparent  intent  of  the  testator.  IPeark^  B.  The  he 
language  in  which  I  have  found  that  rule  stated  is  du 
used  by  Mr.  Justice  Burton,  in  Warburton  v.  Lovebm 
and  Jvie(fi),  which  afterwards  came  to  the  House  i 
Lords.]    The  intention  to  make  a  will  is  not  inoomii 

(a)  2  Mylne  &  Keen,  202. 

(6)  In  Exchequer  Chamber  in  Ireland,  in  error  from  the  Court  of  K 
chequer,  i  Hudson  &  Brook's  Rep.  623, 648,  vis.  "  I  appiehend  itii  an 
in  the  construction  of  statutes,  that,  in  the  first  instance,  the  grammttii 
sense  of  the  words  is  to  be  adhered  to.  If  that  is  contrary  to  or  incoia 
tent  with  any  expressed  intention  or  any  declared  purpose  of  the  statute, 
if  it  would  involve  any  absurdity,  repugnance,  or  inconsistency  in  iti  c 
ferent  provisions,  the  grammatical  sense  must  then  be  modified,  estond 
or  abridged,  so  far  as  to  avoid  such  an  inconvenience,  but  no  fwther." 


IN  THB  Sixth  Y*ae  of  WILLIAM  IV.  8S6 

tent  with  a  design  to  die  intestate  as  to  a  part^  particu-       1836. 
Wly  wherei  as  in  this  case,  the  party  who  would  take     '^-^'V^^^^ 
V  heiress  in  case  of  a  partial  intestacy  is  noticed  in     ^^^^^^^^ 
the  will  as  an  object  of  affection.     The  testator *s  sole  Sir  Jouv  Du-r- 
JBtention  was  to  protect  his  daughter  from  fortune-     Bart,  and 
hunters.    If  it  is  said  that  he  had  merely  an  equitable       Others. 
bif  Jervoise  v*    Duke  of  Northumberland  (a)  shows 
that  it  makes  no  difierence  in  construing  the  limitation 
whether  he  had  the  legal  or  only  the  equitable  fee. 
Loid  EldoH  was  there  of  opinion,  that  where  there  is 
an  executory  trust  by  which  the  testator  directs  some- 
tiling  to  be  done  by  his  trustees,  without  himself  com- 
pleting the  devise  in  question,  the  court  will  look  at  his 
intention ;  and  if  what  he  has  done  be  imperfect  with 
Mpect  to  the  execution,  wiU  inquire  what  it  b  itself 
to  do,  and  will  mould  what  remains  to  be  done  so  as  to 
eiecute  that  intention ;  then,  as  equity  follows  the  law, 
where  the  testator  has  left  nothing  to  be  done,  but  has 
himdf  expressed  it,  there  the  effect  must  be  the  same, 
vhedier  the  estate  be  equitable  or  legal.    Lord  Eldon 
Atte  assents  in  the  fullest  terms  to  Mr.  Feame's  posi- 
tioQ,  in  his  Essay  on  Contingent  Remainders  (6).      In 
Stmders  on  Uses,  269,  (3d  edit.),  the  maxim  is  laid 
down,  that  in  the  construction  of  limitations  in  a  trust, 
either  of  real  or  personal  estate,  courts  of  equity  adopt 
^  niles  of  law  applicable  to  the  construction  of  limi- 
^^tione  of  a  legal  estate. 

The  question  whether  a  condition  or  contingency 
^hich  affects  one  set  of  a  series  of  Umitations  is  or  is 
^^  to  be  carried  on  to  other  or  subsequent  limitations 
^  the  leries,  and  which  has  been  ably  debated  in  many 
^•«e«,  and  by  several  text  writers,  arises  here.  Mr.  Jus- 
tice Bayley  gives  the  key  to  all  the  cases  in  Warter  v. 
^^^chinson  (c),  where  he  says,  that  in  Doe  v.  Shipp- 

^"i  1  Jtt.  k  W.  569,  et  uq.  (b)  Pa^e  141,  et  teq.  8th  edit. 

^^i  1 B.  &  Cr.  749. 


twen^-one ;  and  yet  not  so  to  give  it,  if  no 
i  anrrived  its  mother.  That  case  depended 
itator'fl  having  given  an  estate  over  on  failure 
Beding  Umitation.  The  testatrix  there  had  t 
d  events  on  which  the  preceding  limitation 
ili"  but  not  having  foreseen  them  all,  the 
failed,  though  not  in  the  way  contemplated  by 
But  no  reasonable  doubt  of  the  testator's 
could  there  be  entertained,  and  the  case, 
Dod  law,  does  not  apply  here.  The  testator  in- 
I  die  partially  intestate  as  to  the  accumulations 
ind  profitB,  if  the  whole  were  not  allowed  her 
istees,  or  if  she  married  without  consent ;  and 
ultimate  fee,  if  she  married  with  consent,  or 
tingle  after  thirty-one,  she  would  then  take 
I  at  law  by  resulting  trust,  Gibson  v.  Mount- 
Tar  if  there  is  no  such  partial  intestacy,  then 
[  MaUett  Clarke  to  have  remained  unmarried 
me.  there  is  no  further  provision  for  her  by  the 
nipponng  that  she  having  married  previously 
eat  of  the  trustees,  they  had  neglected  to  make 
mt  according  to  their  power  in  the  will,  her 
hat  marriage  could  not  take  as  against  the 
nters,  white  all  the  issue  of  repeated  unworthy 
I  nust  do  BO.    Had  Mr.  Colt  died  directly 
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consent^  she  had  some  power  to  dispose  of  the  nltiiiuUe 
fee  by  levying  a  fine,  and  it  was  only  in  the  event  of 
her  marrying  without  consent  that  the  estate  worii 
become  subject  to  a  series  of  limitations,  which  wmdl 
exhaust  the  fee,  and  give  it  to  the  testator^s  siMifii 
Transposition  of  words  will  not  be  allowed  in  a  wi, 
particularly  from  one  sentence  to  anothefi  if  the  objetf 
be  to  disinherit  an  heir  at  law.     The  contingency  d 
■'  Mallet t  Clarke's  marrying  without  consent^  not  onty  ofW- 
rides  the  subsequent  limitation  to  the  sisters  of  the  tit^ 
tator  in  grammatical  construction,  as  no  good  reason  ii 
shown  on  the  other  side  for  hot  adhering  to  it,  bntot 
legal  principle  to  be  deduced  from  Davis  v.  Nartmidf, 
Fearne  (Jb)  in  noticing  that  case  says,  **  the  codsM' 
tion  in  these  cases  as  to  the  restriction  of  the  eontir 
gency  to  the  estate  first  hinged  upon  it,  seems  to  i0* 
pend  on  the  testator's  apparent  intention  not  to  eiltrf 
it  further.    For  wherever  there  is  no  apparent  Sn^ 
tinction  in  view  in  this  respect,  between  such  tM 
and  those  which  follow  it,  the  contingency,  it  seeW 
will  equally  affect  the  whole  ulterior  train  of  limitatiooii' 
Doe  v.  Shipphard{c)  also  tests   this  rule.     DtunV 
Bagshaw{d)j  Doo  v.  Brabant  (e),  Williams  r,  ChiitjfJ)i 
Holmes  v.  Craddock(g),  and  Parsons  v.  Parsons  (h)i 
are  instances  to  show  that  judges,  however  unwilKi^ 
as  against  probable  implication,  adhere  to  the  exprtH 
words  of  wills,  where  the  limitations  depend  on  cooHSbo^ 
gencies  which  do  not  happen,  while  the  actual  event  U 
left  unprovided  for.    The  first  case  affords  a  cogenl 
example,  for  the  heir  was  disinherited  by  enfordng  thi 
terms  of  such  a  will;  though  as  the  Master  of  the  Roll 
says  of  that  decision,  in  Parsons  v.  Pearsons,  notfadng 
could  be  more  repugnant  to  what  must  be  supposed  tiie 

(a)  2  Peere  Wms.  390.  (6)  8  ed.  235,  236. 

(c)  Doug.  75.  (d)  6  T.  R.  612. 

(e)  3  Brown's  Ch.  C.  393  ;  Thurlow  C.         (/)  3  Vet.  545. 
{§)  Id.  236,  536.  (fc)  6  Vet.  J.  582. 
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rilL  The  contingency  on  which  the  will  turned  was  an-       1830. 

Ksed  to  a  particular  gift,  for  a  reason  personal  to  the     v^p^^^ 

eiiate  tail;  ao  that  as  the  estate  tail  failed  by  unforeseen     '^^^^^^ 

iMih  under   twenty-onCi    the   remainder  over  took  Sir  John  Dut- 

cftet.     Sir    W.    Grant's  judgment   in   Simpson   v.     ^^^nd 

Yidars  (a)  is  in  point;  as  is  Humberstone  v.  Stanton(b).       Others. 

Nov  in  this  case  the  wording  is  all  in  favour  of  the 

ka(^ter,  for  the  testator  has  said  in  so  many  words, 

"Igive  nothing  to  my  collateral  relatives,  unless  the 

Buiiage  be  without  consent  as  well  as  childless.  Clarke 

1,  Parker  (c)  shows,  that  had  the  trustee  Toldervy  re- 

fiaed  his  consent  to  a  proper  marriage  in  order  to 

knefit  his  own  wife  and  children,  equity  would  have 

idered. 

ffwple  in  reply.  The  trustees'  power  to  convey 
III  coupled  with  a  trust;  so  that  they  might  have  been 
ttiB^ed  in  equity  to  settle  the  property  pursuant  to 
Ae  direcdon  of  the  will,  in  case  of  the  daughter's 
ittiying  with  the  requisite  consent  {d).  The  defend- 
^%  construction  is  not  set  up  as  the  necessary  im- 
pBadon  appearing  from  the  will  and  the  situation  of 
die  &mily,  but  as  an  absolute  necessity,  which  must  be 
crfvced  by  the  court  in  favour  of  the  daughter  as 
^OKn  at  law.  Lord  EMon,  in  Booth  v.  Blundell  (e)^ 
ihovs  that  to  be  a  loose  expression.  This  is  not  an 
QKCQted  but  an  executory  trust.  The  resulting  trust 
iNKild  not  be  of  the  corpus  of  the  estate,  but  of  the 
ntplus  rents  undisposed  of  by  the  will.  The  testator's 
object  was  to  give  his  daughter  a  limited  estate,  and  to 
Kcore  the  fee  to  all  the  issue  she  might  have,  or, 
UEng  them,  to  his  sisters,  so  as  to  prevent  the  fee 
fiom  going  to  a  stranger  in  blood,  as  it  has  done ;  for 
Sr/oia  Duttan  Colt  claims  not  under  the  disposition 

(«)  U  Vosy,  341.  (b)  1  Ves.  &  B.  385. 

(c)  19  Vs.  18, 22.  (d)  Sugden  on  Powers,  6th  edit.  405. 

(0 1  Ueiif .  219, 220. 

z2 
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1886.       of  the  daughter,  but  by  devise  from  her  huBbuid 

^^"^^^"^    Mr.  Colt,  who  had  levied  a  fine,  and  obtained  her  to 

V.  join  as  a  cognisor«    In  the  cases  cited  on  the  edwr 

Sir  John  Dut-  gj^^^  ^hg  express  words  of  the  will  prevented  die  hue 

TON  C/0£iT| 

Bart,  and      question  of  the  testator's  intention  from  arising  at  ia 
Others.       ^j^j^  ^^^^^    ipj^j^  testator  clearly  meant  to  devise  that 

absolute  fee  to  all  the  remotest  issue  of  his  daaghter, 
and  on  failure,  to  his  sisters,  as  his  eventual  heiresses 
at  law.  ^ 

Cur.  adv.  wdL 

Judgment  was  delivered  on  the  26th  February  at  tJh^ 
equity  sittings  in  Chray's  Inn  Hall,  by 

Lord  Abinger  C.  B. — The  will  in  this  case  is,  with- 
out doubt,  obscure  and  of  difficult  construction.    Tfe 
inclination  of  my  opinion  was  in  favour  of  the  phuotiC 
but  I  pronounced  no  judgment  upon  it  until  I  had 
consulted  another  member  of  the  court,  (my  brother 
Parke,)  to  whom  I  sent  the  will,  without  any  commeit 
or  suggestion  of  my  own  opinion.    He  returned  it  ID 
me  in  a  few  days,  confiiming  my  previous  impreswii 
in  consequence  of  which  I  delivered  my  judgmest^ 
that  upon  the  death  of  the  testator's  daughter  without 
issue  of  her  marriage,  the  plaintiff  was  entitled  to  the 
estate.      The  case    was  afterwards   revived  upon  i 
motion  for  a  receiver,  and  as  upon  that  occasion  die 
will  was  to  be  discussed,  and  the  plaintiff's  title  to 
come  under  consideration  a  second  time,  I  thought  it 
more  expedient  that  it  should  be  argued  before  the 
full  courts  in  order  to  receive  the  aid  of  the  otheP 
judges.    Upon  that  occasion  the  case  underwent  » 
very  deliberate  and  solemn  discussion,  during  whidi 
the  court  found  great  reason  to  entertain  obligation  to 
the  counsel  on  both  sides,  for  their  very  able,  elaborate, 
and  ingenious  arguments.     Much  new  light  was  tfaea 
thrown  upon  the  subject,  and  some  circumstances  is 


1 


hu  also  found  reasoD  to  change  the  opinion  he 
ined  before  hearing  the  argument;  and  I  will 
late  the  unanimous  judgment  of  the  court  in 
of  the  defendants  upon  this  motion. 
1  the  first  occasion  it  occurred  to  me  that  the 
'  could  not  doubt,  nor  do  I  now  doubt,  that  if 
otion  bad  been  called  to  the  particular  case  which 
fiiet  occurred,  and  has  thus  given  rise  to  this 
o,  he  would  hare  declared  hia  intention  to  be  in 
of  his  sisters.  The  will  continues  so  obscure  in 
irehension,  that  the  opinion  which  we  are  bound 
re  at  upon  it,  never  can  be  one  of  great  con- 
,  though  we  must  deliver  that  which  appears  to 
t  justified  by  the  argument.  Now  the  will  is 
ach  disjointed,  the  clauses  are  thrown  about  in 
nat  confusion;  but,  in  order  to  make  them  in- 
fe,  tiie  best  mode  is  to  collect  the  different 
n  of  it,  and  place  them  together.  I  have  taken 
Muns  to  do  that  and  to  abbreviate  them.  It 
I  to  me,  that  after  abstracting  the  will,  and 
;  bother  the  different  clauses,  provisoes,  and 
ioDi  which  are  strewed  in  different  parts  of  it, 
n  aasome  something  of  this  form.  The  testator, 
torge  Bowman  Clarke,  bequeathed  the  whole  of 
■te,  both  real,  leasehold,  and  personal,  to  Tol- 

mJ     Tlmnim.  whnm    >i(>   mitrlA    hid   AXfWIltODI.  and 
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18S6.       time  to  deposit  them  in  the  bank  of  England,  In  diorf 
^'■^^^^^    they  had  undoubtedly  very  great  powers  over  dd 
9.  estate,  and  were  declared  to  be  in  trust  for  the  objeeli 

Sir  John  Dot-  ^f  the  will,  which  are  stated  to  be  these:  "  to  flii 
But.  and  intent  and  purpose  that  his  only  child,  his  dau^ilfl 
^^*^'  Mallett,  shall  till  21,  if  sole  and  unmarried,  receive  « 
annual  sum  of  60/.,  and  from  time  to  time  thereafter  d 
she  shall  attain  the  age  of  31,  being  still  sole  and  » 
married,  receive  an  additional  annuity  of  40L"  TIhd 
there  comes,  very  much  disjointed  from  that  beqmlii 
at  a  remoter  part  of  the  will,  this  proviso:  '*  proviiMf 
that  the  trustees  shall  be  authorized  and  empowcfil^ 
not  only  during  her  minority,  but  at  any  time  or  tiflN 
afterwards,  till  she  arrives  at  the  age  of  31,  and  so  ht§ 
as  she  is  unmarried,  but  not  otherwitef  as  they  ihl 
think  fit,  to  pay  and  apply  any  further  sums  beyond  di 
two  annuities  of  601.  and  40/.  for  her  maintenance  «i 
education  or  her  advantage,  so  as  they  do  not  esutm 
the  amount  of  the  annual  rents  and  profits.*'  So  lU 
in  effect  this  was  giving  to  her  these  annuities  at  dl 
events  till  she  arrives  at  the  age  of  31,  unmarriedf  li 
the  discretion  of  the  trustees,  giving  her  the  benefit « 
the  whole  of  the  rents  and  profits  till  she  oomei  ti 
that  age,  if  she  remains  unmarried,  but  not  otkentMk 
Those  last  words  are  very  important,  because  it  Aov* 
that  if  she  remained  unmarried  they  had  no  riglit  ti 
give  her  more  than  what  was  afterwards  provided  tt 
her.  Then  there  is  one  proviso  in  the  wiU,  ^'  if  i| 
daughter  shall,  either  before  or  after  31,  marry  withoi 
the  consent  of  the  trustees,  or  the  survivor  of  thai 
she  shall  be  paid  an  annuity  for  her  life  only  of  fiOi 
and  not  the  other  two  of  60/.  or  40/.  before-mentioMd 
and  firom  and  immediately  after  the  marriage .  of  m 
daughter,  without  such  consent  as  aforesaid,  I  dm 
that  the  said  freehold  messuages,  &c. — (the  first  dan 
relates  to  the  real  estate,  but  the  subsequent  puts 
the  will  throw  together  the  whole,  and  therefore  I  oa 
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fiiie  the  whole  in  one  statement^) — there  shall  be  in        18S6. 

tnitt  for  all  and  every  the  child  and  children  of  the     ^"^v^^^ 

body  of  my  daughter,  lawftdly  to  be  begotten,  in  such     '^^^^^^'^^ 

ihtras  and  proportions,  manner  and  form,  as  the  trus-  Sir  John  Dut« 

tiei  shall  firom  time  to  time  direct  or  appoint,  with  or     q^^.  ^^^^ 

witbout  power  of  revocation;    and,  in  want  of  such       OUienu 

iirectioa,  in  trust  for  such  child  or  children,  equally  to 

be  divided  between  them  as  tenants  in  common,  and 

Ibeieyeral  respectire  heirs  of  the  body  of  such  child 

ad  children  lawfully  issuing,  with  cross  remainders 

noog  them  I  if  but  one  such  child,  then  to  that  child 

Ant  I — (here  I  insert  a  proviso  again,  which  is  thrown 

wb  the  further  part  of  the  will;) — and  in  case  my 

faster  shall  marry  without  such  consent,  and  have 

Imm  of  her  body,  I  direct  and  empower  my  trustees,  or 

it  rarvivor  of  them,  to  lay  out  and  expend  all  or  such 

fM  of  the  rents  and  profits  of  the  estate  devised, 

vbUi  shall  remain  to  be  received  after  payment  of  the 

■id  annuity  of  60/.  to  my  daughter,  in  the  maintenance 

ttd  edncaticm,  the  putting  out  as  apprentice,  or  other- 

^  providing  for  the  issue  of  my  daughter  during  her 

bk*    That  is,  that  the  persons  to  whom  he  gave  the 

Mt&-tail  should  have,  during  their  minority,  a  pro- 

viB(ni,at  the  discretion  of  the  trustees,  out  of  the  estate 

vbidi  he  bequeathed  to  them,  and  until  they  should 

kiespectively  entitled  to  their  respective  shares  of  the 

poperty  under  hb  will.    Now  these  are  the  import- 

^  pfurts  of  the  will,  with  the  exception  of  a  proviso 

b  die  case  of  her  marriage  with  consent,  to  which  I 

^adfert  presently.    That  proviso  is  thrown  into  a 

'Mute  part  of  the  will  also,  and  appears  to  give  the 

^nutees  a  power  to  convey  the  estate  to  new  trustees 

tv  the  purposes  in  that  proviso  mentioned.    If  the 

bioiiees  had  made  that  conveyance,  the  effect  would  be 

b>  pie  an  estate  for  life,  with  the  benefit  of  survivor- 

%i  U>  die  husband  and  the  wife,  and  an  estate  tail 

^fttrwuda^  not  to  one,  but  to  all  the  issue  of  the  body 
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18S6.       of  the  wifcj  so  as  to  make  them  tenants  in  common  ai 
purchasers^  though  in  such  shares  as    the  tnistc 
choose  to  appoint;  and  if  the  trustees  should  make : 
Sir  John  DuT-  appointiiient.  then  to  them  in  like  manner  as  befoj 

TON  Colt,      -n  i     i        • 

Bart,  and  But  that  clause  is  not  followed  by  any  declaratioii 
®"*  a  limitation  of  the  remainder  after  that  estate  ti 
NoWj  upon  the  first  argument,  it  had  occurred  to  n 
that  the  testator's  intention  was  pretty  apparent  in  li 
will  to  provide  for  the  sisters  who  have  the  remainda 
I  believe  I  ought  to  mention^that  the  remainder,  ontb 
bequest  of  the  first  estate  tail,  is  to  the  two  mUs 
after  the  failure  of  issue  of  the  children  of  Jfdii 
Clarke.  I  thought  he  had  a  design  to  provide  forU 
sisters  by  this  estate  in  remainder  at  all  events,  al 
though  it  was  ambiguously  expressed.  It  had  occurN 
to  me,  that  putting  the  proviso  for  the  case  of  a  ins 
riage  with  consent  into  its  proper  place,  which  I  thoof^ 
I  could  discover,  removed  all  difficulties,  and  made  id 
remainder  take  effect  after  the  estate  taU  given  to  d 
children,  either  in  case  of  a  marriage  without  or 
marriage  with  consent.  That  was  the  impression  mud 
which  I  certainly  gave  my  first  opinion ;  but,  on  t 
elaborate  arguments  which  we  have  since  heard, 
have  seen  reason  to  change  it.  Let  us  see  what 
is  that  the  children  take.  The  estate  is  given 
them  expressly  in  case  of  a  marriage  without  conaei 
the  remainder  is  to  take  effect  after  that  estate  ezpir 
and  dependant  upon  that  estate  and  no  other.  TI 
is  the  first  remainder,  and  begins  in  these  words:  '^a 
in  default  of  such  issue.'*  Now  it  is  admitted  on  bi 
sides,  and  I  think  it  cannot  be  denied,  that  that  nei 
in  default  of  issue  of  the  children ;  it  cannot  mean 
default  of  issue  of  the  daughter,  because  no  estate  I 
is  given  to  the  daughter,  nor,  in  that  clause,  any  etti 
for  life,  and  therefore  a  limitation  to  the  sisters  afte 
general  failure  of  issue  of  a  person  who  was  to  take 
particular  interest,  would  have  been  too  remote;  1 
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ikt  it  giTen  to  the  daughter  is  an  annuity  of  50/.       18S6. 
ifMr  in  caae  of  her  marriage  without  consent.  That  b    **«^^<^^^ 
ID  the  btereat  she  has,  and  immediately  the  children     Toldervy 
vebom  they  take  estates  tail,  liable  to  be  modified  by  Sir  John  Dut- 

...  .  -  .11  TON  Colt, 

my  direction  or  appomtment  the  trustees  might  make.     Bart,  and 

If  they  made  no  appointment,  they  took  estates  tail  as       Others. 

teiumts  in  common  with  cross-remainders.    Upon  what 

then  does  the  remainder  to  the  sisters  depend  ?    It  de- 

]NDdsapon  that  estate  tail,  and  if  that  is  taken  away,  the 

Kmaiiider  is  taken  away.  The  question  has  been  argued 

»  behalf  of  the  plaintiff*,  as  if  the  case  ought  to  be 

noged  under  that  class,  to  which  it  is  contended  that  the 

cue  o{  Murray  ▼.  Jones  and  Fawcett  v.  Jones  and  that 

of  Stwdl  V.  M^Kinnon^  of  more  modern  date,  belong. 

h  has  been  said  that  those  cases  are  authority  to  show, 

that  in  cases  where  it  is  contrary  to  the  apparent  in- 

tntkm  of  the  testator,  the  Court  will  not  allow  a  con* 

fition  which  in  words  may  appear  to  be  a  preliminary 

ttoditbn,  or  vesting  the  estate,  to  operate  upon  all  the 

Bnitations  following  that  condition.    Now  it  appears 

tone  that  that  is  not  the  true  character  of  those  cases. 

Ihey  do  not  furnish  questions  upon  the  operation  of  a 

CDodttion  upon  subsequent  limitations,  but  are  mere 

^Wmctions  of  the  condition  itself.      The  case  of 

Uwrray  ▼.  Jones  is  that  of  the  will  of  Lady  Bath^  in 

^'hich  the  person  who  drew  her  will  used  a  multitude 

^  onneceasary  words  for  the  purpose   of  giving  to 

'bt*  Fawcett  her  personal  estate  in  case  Lady  Bath 

>lHNiId  not  have  any  second  child  that  arrived  at  the 

>ge  of  21,  or,  being  a  daughter^  married  before  that 

^t   The  words  used  are  exceedingly  complex,  for 

Ithmk  they  began  by  stating,  that  in  case  she  should 

^^  a  son  bom  and  daughters,  and  the  daughters 

^^  not  marry  before  SI,  or  in  case  she  should  have 

a  dan^ter.bom  and  sons,  or  in  case  she  should  have 

^  Kms  and  daughters,  so  that  the  person  who  drew 

^  win  has  perplexed  himself  by  putting  all  possible 
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18S6.       cases  when  he  meant  to  state  only  one;  Aat  in  ot 

^'^'^''^^      she  should  have  no  second  child  that  shoold  arrite 

otDBRY Y     ^1^^  ^^  ^£  21  ^  or  daughter  who  should  many  before  A 

Sir  John  DuT-  age.  Sir  William  Grants  who  decided  that  case,  pot 
Bart  and  '  think,  upon  the  true  ground;  he  said  it  was  meant 
Others.  give  the  estate  to  Mrs.  Faweett  and  her  children,  in  o 
the  testatrix  should  have  no  daughter  or  son  that  arrif 
attheageofSl.  Why,  she  had  no  children  at  a&,  tfas 
fore  she  had  none  that  arrived  at  the  age  of  21 ;  and 
that  account  he  interpreted  the  condition,  howeirer  i 
scurely  expressed,  only  to  mean,  if  she  should  die  wi 
out  leaving  any  children:  and  he  made  use  of  this  ] 
markable  expression,  that  if  there  were  any  gradatk 
in  the  performance  of  the  condition,  she  had  more  A 
performed  it;  for  whereas  she  meant  to  give  the  esfei 
over  if  she  had  no  child  that  arrived  at  the  age  of  S 
that  as  she  had  left  behind  her  no  child  at  all,  tfati 
fore  she  could  not  have  one  that  arrived  at  the  agt 
21 ;  and  he  illustrated  that  further  by  showingi  that : 
another  part  of  the  will,  in  declaring  who  should  bed 
ultimate  object  of  her  bounty  after  Mrs.  Faweett  u 
her  children,  in  case  they  failed  to  exist,  she  mak 
provision,  if  she  herself  should  leave  no  childrm  I 
hind  her,  and  Mrs.  Faweett  should  leave  no  chfldf 
behind  her^  that  then  the  estate  should  go  to  a  tibd 
party.  That  clearly  shows  her  intention  was  to  |^ 
the  estate  to  Mrs.  Faweett  and  her  family^  in  case  al 
Lady  Bath^  should  die  without  leaving  any  childM 
therefore  it  is  perfectly  plain  that  was  the  interp 
tation  of  the  condition  itself,  showing  what  the  a 
dition  meant,  and  no  question  could  arise  of  a  condill 
operating  upon  a  subsequent  limitation.  The  amdili 
did  operate  upon  a  subsequent  limitation,  and.  was  wi 
the  Master  of  the  Rolls  interpreted  it  to  be,  and  i 
that  which  it  had  been  contended  to  be,  via.  that  \jt% 
part  of  the  condition  that  she,  Lady  Batk^  ahooU  i 
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tvDf  lean  a  diiU  living  after  her  death.  The  case  1886. 
dtWKamom  ▼.  Sewdl  vas  exactly  of  the  same  nature,  ^^-^^v^^ 
mi  Aerefore  requires  no  further  observation.  On  -r^^J"*^^ 
die  other  side,  it  was  argued  for  the  defendant^  that  Sir  John  Dut- 
dui  caae  ranged  itself  under  that  class  of  cases  in  which  ^^^t.  and 
a  rale  of  construction,  founded  on  plain  common  sense,  Others, 
hu  been  illustratedy  viz.  that  where  a  condition  pre- 
cedes a  certun  series  of  limitations,  that  each  of  that 
leries  must  be  taken  to  be  affected  by  that  condition, 
oolesi  theie  is  a  manifest  intention  upon  the  face  of 
the  will  to  be  collected  to  the  contrary ;  that  is  to  say, 
io  other  words,  you  must  follow  the  plain  grammatical 
cotttmction  of  the  will  in  giving  effect  to  the  limita- 
tioai,  unless  you  find  by  some  other  parts  of  it  that 
ik  testator's  intention  was  to  deviate  in  any  one  par- 
lieidar  from  that  plain  grammatical  construction.  The 
fMbn  then  is,  whether  in  the  will  the  condition  upon 
vhieb  the  estate  tail  is  limited  to  the  children,  does  not 
d8oa{»ply  to  the  limitation  in  remainder  to  the  sisters? 
h  appears  to  me  upon  the  words  that  it  clearly  doesi 
hrt  I  think  it  is  hardly  necessary  to  go  into  that  class  * 
rf  cases  to  detenmne  the  construction  of  tiie  will  as 
fcr  as  it  depends  on  that  first  and  second  limitation, 
heeanse)  as  I  said  just  now,  the  estate  tail  is  given  to 
vest  in  the  children  immediately  that  they  are  born, 
isd  is  given  upon  the  express  condition'  of  the  marriage 
of  the  mother  without  consent,  and  therefore  the  remain^ 
dcroteriimade  to  depend  upon  that  estate  taiL  Why 
^y  if  you  take  that  estate  tail  away,  what  becomes  of 
^  lemmnder?  If  it  were  legitimate  to  transfer  the 
fnriso  for  a  marriage  with  consent  immediately  after 
^Imntation  to  the  children  upon  a  marriage  without 
<!<>tttent|  and  to  make  it  part  of  the  same  sentence,  then 
^Bdoobtedly  the  limitation  to  the  sisters  over  would 
uepend  upon  tiie  one  estate  tail  as  well  as  upon  the 
oAer,  which  is  ^Ven  afterwards  upon  the  second  pro^ 


Others. 
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1836.       viso ;  and  if  it  depended  only  upon  that  power,  I  sbouk 

^"^*^^*^     have  had  some  courage  to  say,  that  in  order  to  mee 

V.  the  apparent  intention  of  the  testator^  1  should  hav 

Sir  John  DuT-  bgg,j  disposed  to  have  transferred  the  proviso  in  Uu 
TON  Colt,  ^  '^ 

Bwttund     manner,  under  the    authority  of  several  cases  we 

known  to  gentlemen  who  are  in  the  habit  of  cons 

dering  these  subjects,  in  which  the  opinion  rathe 

widely  laid  down  by  Mr.  Justice  Bvller  has  howevi 

been  acted  upon,  where  he  says  in  Doe  v.  WiOdiwm^ 

that  the  court  may  mould  and  transpose  the  clauses 

a  will  for  the  purpose  of  giving  effect  to  the  intent^ 

of  tiie  testator ;  but  I  find  a  clear  case  in  this  wift 

which  the  sisters  could  by  no  means  have  any  remaa; 

ders  at  all,  which  is  this :  The  testator  has  provkl 

for  his  daughter  till  she  arrives  at  the  age  of  81  u 

married,  and  has  provided  for  her  also  if  she  mania 

before  or  after  SI ;  Wt  if  she  remains  single  frmn  31  ft 

the  day  of  her  death,  the  only  provision  made  for  Ins 

is  that  made  by  law,  for  there  is  none  by  this  wilL   I 

was  argued  in  that  case,  that  he  must  be  suppose! 

to  intend  to  die  intestate.     I  do  not  think  he  ia 

tended  any  such  thing,  but  a  man  may,  without  k 

tending  to  die  intestate,  in  effect  make  no  provisio 

at  all    but  that  which   the  law  makes;    it  appou 

to  me  a  confusion  of  ideas  to  say,  that  a  man  men 

to  die  intestate  when  he  makes  a  will,  because  1 

probably  means  to  devise  every  thing ;  but  it  happa 

very  often  that  he  omits  to  make  a  particular  devil 

and  if  it  is  a  casus  omissus,  a  court  of  law  on 

not  afterwards  supply  it.      Now  then,  suppose  d 

daughter  had  never  married  at  all,  why  the  obged  < 

the  trust  given  to  the  trustees  being  to  provide  I 

particular  persons,  the  daughter,  her  children^  h 

husband,  and  in  one  case  for  the  persons  in  renMind 


(a)  3  T.  E.  233. 
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who  are  specified  in  the  wiU,  if  she  does  not  marry  at       1836. 

iD  and  dies  unmarried,  there  is  an  end  of  their  trust,    '^^^v^^^ 

except  that  which  the  law  raises  for  the  benefit  of  the     ^^'•*'^^*^^ 

daughter*    What  estate  does  she  take  ?  not  an  estate  ^>'  ^^^^  ^^t- 

bt  life;  she  takes  no  particular  estate,  and  therefore     Bart  and' 

DO  remainder  can  depend  upon  her  life ;  she  takes  no       ^^^^' 

estate  tail,  so  that  no  remainder  can  depend  upon  that 

otate;  she  clearly  takes  an  estate  in  fee,  liable,  if  you 

pkase,  to  be  diyested  by  her  marriage  with  or  without 

eoomt  after  31,  but  yet  if  she  remains  unmarried  after 

81|  H  is  clear  she  would  die  seised  of  an  equitable  real 

eilate  in  all  these  premises ;  and  it  goes  therefore  to 

kerheir  at  law,  or  is  bequeathed  by  her  will.    There  is 

ese  case,  therefore,  where  clearly  the  testator  has 

QBitted  to  make  any.  provision  for  his  sisters  at  all,  or 

to  give  any  such  estate  as  could  support  any  remainder 

to  them.    Then  it  b  properly  asked,  as  one  case  of 

diat  tort  is  manifest  and  incontrovertible,  why  should 

nottbe  other  case  also,  of  a  marriage  with  consent,  be 

nnged  under  the  same  class  of  cases,  either  of  a 

^ttign  to  die  intestate,  if  you  please  so  to  put  it,  or  of  a 

^ttut  ondsgus:  and  why  should  you  supply  it  in  one 

<^  more  than  the  other  ?    It  is  very  remarkable,  that 

• 

^  the  proviso  for  a  marriage  with  consent,  the  estate 
^  ia  given  to  the  children  in  a  difierent  manner. 
^he  first  estate  tail  vests  in  them  the  moment  they 
^^bora,  they  take  as  purchasers  in  both  cases ;  but  in 
^  other,  the  estate  is  given  to  the  husband  and  wife 
^life,  and  for  the  life  of  the  survivor,  and  then  the 
^<tote  tail,  depending  upon  that  estate  for  life,  goes  to 
^  children.  Undoubtedly  that  would  make  no  dif- 
Arence  if  it  were  followed,  either  in  words  or  by  con- 
'tniction,  with  a  remainder  over  to  the  sisters ;  but 
^i^  proviso  for  a  marriage  with  consent,  is  followed  by 
^  ^ch  remainder  to  the  sisters.  Now  where  shall  I 
put  it  in  the  will?  what  right  have  I  to  say,  as  I  first 
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1835.       thought  I  had|  that  I  can  put  it  before  the  fimitatioBt 

^'^^^^'^^      the  remainder  to  the  sisters  ?    Suppose  he  himsdf  haa^ri 

^  put  it  in  the  will  at  an  earlier  place,  he  might  have  pot  i 

SirJoHKDuT.  after  that  limitation.    If  he  had  put  it  next  after, 
TON  Colt 
Bart,  and     s^ine  difficulty  would  arise  which  now  occurs,  when  it 

CMi^n.       p„(  at  a  greater  distance.     I  cannot  see  clearly  that  hs 
intended  that  that  limitation  to  the  sisters  of  a  remai 
on  a  particular  estate  tail,  granted  upon  a 
condition  only,  should  follow  the  estate  tail 
upon  another  condition  and  in  a  different  part  of 
will,  he  not  having  followed  it  out  by  stating  any 
mainder  to  the  sisters  after  it.    If  I  were  asked, 
do  you  think  would  have  been  the  intention  of  the 
tator  if  he  had  been  told,  ''you  have  made  a 
for  your  sbters  in  case  of  a  particular  marriage 
out  consent — ^but  in  the  other  parts  of  your  will 
have  left  no  provision  for  them  as  to  your 
bequeathed  to  your  daughter" — I  should  think  it 
probable  that  he  would  have  said,  '^  fill  up  that  omb-^ 
don  and  give  them  the  remainder    again;**  bat  M 
court  of  justice  has  no  right,  in  interpreting  a  wiflt 
make  a  probable  conjecture  of  what  a  testator 
have  done  in  a  particular  case,  and  then  to  do  it  for 
if  there  are  no  words  in  the  will  to  justify  it.    We  a 
bound  to  find  the  intention  of  the  testator,  'and  though 
it  be  expressed  obscurely  or  inaccurately,  yet  if  it  is 
expressed,  either  in  words  somehow  or  otiiar,  or  faj 
so  strong  an  implication,  that  the  object  which  he  con* 
templated  is  plain^  in  that  case  we  are  bound  to  jpve 
effect  to  it,  and  very  often  so  to  mould  and  modify  the 
estate  as  to  give  effect  to  the  intention  which  he  either 
has  expressed,  or  clearly  intended  to  express.    Ob 
tiie  other  hand,  if  the  words  do  not  express  any  audi 
intention,  it  is  not  because  we  can  conjecture  sadi  in- 
tention to  be  highly  probable,  that  we  are  to  insert 
words  in  order  to  give  effect  to  it.    The  testator  has 
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lot  done  what  be  probably  would  hare  done  bad  the       t8S6. 
eaeooeiined  to  hkn ;  but  we  have  not  on  that  account    ^^^^v^^ 
ti]|^  to  do  it  for  bim.    It  tberefore  appears  to  me,  ^ 

in  liy  BOtlBBg  but  a  probable  conjecture,  whkb  in  my  Sir  JobnDut- 
9|iiiioii  we  bave  no  r%bt  to  act  upon,  can  we  insert  Bare  and' 
AaproTiso  hmnediatdy  befisre  the  limitation  over  of  ^^^^^s- 
teranaittder  to  the  sisters ;  and  if  we  cannot  do  that» 
dMSi  the  limitatioii  over  to  the  sisters  clearly  depends 
ipndie  conditional  estate  tail  given  to  the  children ; 
ad  II  diat  eonditional  estate  tail  never  existed  in  the 
iMwIueh  baa  occurred,  of  course  the  remainder  falls 
li  thi  giomid*  I  ought  to  state,  that  it  is  the  opinion 
rfsns  of  the  judges,  and,  for  aught  I  know,  all  of 
An,  certainly  two  have  expressed  it  to  me,  that  that 
pmo  itself  is  not  imperative  upon  the  trustees.  The 
INVBois,  tbatit  ''shall  and  may  be  lawful,"  in  case  of  a 
■niiige  with  consent,  for  the  trustees  to  convey  and 
MJgn  iU  the  trust  property  to  such  new  trustees  as 
^  dionld  jqppoint,  so  that  they  conveyed  it  to  the 
bihiiid  and  wife  for  life,  but  not  without  impeach- 
Mit  of  waste,  and  the  survivor,  and  to  the  children,  in 
^ihareB  and  proporticms  as  they  might  deem  expe- 
ditttv  and  without  any  such  direction  to  the  children,  in 
lib  manner  as  he  has  thereinbefore  given  it.  I  own, 
duitlmyself  do  not  entirely  concur  in  that  opinion;  I 
m,  myself,  that  although  the  words  are  put,  **  it 
sbaU  and  may  be  lawful/*  the  trustees  would  probably 
IttTe  been  compelled,  if  t^e  case  had  arisen,  to  make 
Aat  conveyance,  or  to  have  declined  to  hold  the 
estate  in  trust  for  the  children.  That  depends  on 
&  daas  of  cases,  of  which  Brown  v.  Hiffgs  (a)  is  a  lead- 
ing cue  in  modem  times,  and  some  cases  of  that  sort 
^^fbtti  and  some  afler,  where  it  is  plain,  I  think,  and 
^Wot  be  doubted,  that  where  an  apparent  power  is 

(«)  8  Veiej,  570,  574.  $.  C.  in  Dom.  Froc,  18  Yes.  192. 
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1836.       combined  with  the  trust  and  is  not  executed,  a  court 
equity  will  execute  the  trust  in  some  way.      I  therefc 
V.  incline  to  think,  that  if  the  trustees,  in  case  of  chikb 

^^ton"colt  ^'  born  after  marriage  with  consent,  had  omitted  to  mi 
Bart,  and  any  conveyance  at  all,  a  court  of  equity  would  have 
lowed  the  children  to  have  had  the  benefit  of  tl 
clause  in  the  will,  considering  it  as  a  trust  combii 
with  a  power.  However,  the  judgment  of  the  court 
favour  of  the  defendants  in  this  case,  must  be  gi^ 
without  reference  to  that  interpretation,  hecm 
the  other  judges  were  undoubtedly  of  opinion  thai 
was  a  matter  of  mere  discretion  in  the  trustees 
create  that  estate  tail  oir  not.  If  they  are  right  in  lb 
cadit  questio,  and  there  can  be  no  doubt  at  all  that  d 
plaintiff*  can  have  no  claim ;  as  no  remainder  is  gis 
after  the  estate  tail  which  the  trustees  may  or  mayai 
create.  But  we  are  all  agreed  that  we  must  give  jod^ 
ment  for  the  defendants  upon  the  other  ground :  ti 
that  we  cannot  indulge  in  conjecture  for  the  puipi 
of  introducing  a  proviso  into  another  place  than  di 
where  it  exists  in  the  will,  and  in  that  precise  j^ 
which  would  make  it  give  effect  to  the  limitation  oi 
of  the  remainder  to  the  sisters.  Upon  this  ground  X 
motion  must  be  refused. 

Bill  dismissed  without  costs, 


Lane  against  Thelwell. 

A  count  for        A  S  SUM  PS  IT.      The  declaration  stated   that 
^erS?'''''^  defendant,  on  the  24th  October  1835,  was 

stating;  that 

the  defendant  on  a  certain  day  was  indebted  to  the  plaintiff  in  &c,  for  goods 
and  delivered  by  the  plaintiff  to  the  defendant  at  his  request,  but  not  alleging 
time  when  the  goods  were  sold  and  delivered  :  Held  good  on  special  demurrer. 


e  sold  and  delivered;  and  that  the  time 
I  goods  were  sold  and  delivered  ought  to 
■tsted  wHh  certainty;  and  that  at  least  the 
n"  oaght  to  have  been  inserted  in  the  de- 
lefore  Uie  iro>d   "  sold."     Joinder  in   de- 


in  nipportof  the  demurrer.  The  declaration 
have  averred  when  the  goods  vere  sold. 
decided  last  term,  in  Ferguson  v.  Mitchell  (a) 
T.  TAelwell{b),  that  a  count  upon  an  account 
I  bad  for  omitting  the  words  "  then  and 
rather  the  word  "then,"  inasmuch  as  now 
leed  be  stated  in  the  body  of  the  declaration. 
lie  of  I'Tiniti/  term  1  W.  4.,  the  declaration 

ige  that  "  the  defendant  on was  in- 

the  plaintiff  in  £ for  the  price  and 

wds  then  and  there  barguned  and  sold,"  &c., 
ort  will  not  encourage  a  departure  from  the 
given,  and  which  is  moreover  accordant  with 
For  the  rule  laid  down  in  Comyns'  Dig. 
Z,  19.)  is,  that  the  time  of  every  fact  ma- 
untain  the  declaration  ought  to  be  alleged. 
tiine  when  the  goods  were  sold  is  a  more 
art  of  the  declaration  than  the  promise,  for 
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1836.       delivered  at  or  before  the  time  when  the  defendant! 

stated  to  be  indebted;  and  if  so.  the  time  is  as  dis 
Lake 

V.  tinctly  stated  as  if  it  had  been  expressly  set  out;  fi: 

TiiELWELL.  £^  certum  est  qvjod  certum  reddi  potest  Where  a  plaii 
tiif  alleges  that  on  a  given  day  the  defendant  was  ii 
debted  to  him,  it  must  be  in  respect  of  some  cons 
deration  which  had  arisen  either  before  or  at  that  tim 
It  is  admitted  that  the  old  form  does  not  point  out  ai 
particular  time^  and  it  is  not  affected  by  any  of  the  nm 
rules.  Under  the  head  already  referred  to  in  Comj^ 
Dig.  Pleader  (C.  19.)»  several  examples  are  gi^ 
where  the  word  "  postea*'  has  been  held  to  be  a  soi 
cient  allegation  of  time.  In  Cutler  v.  Southern  (a)  i 
was  decided,  that  if  a  man  pleads  that  before  the  obK 
gation,  scilicet,  Ist  October,  and  the  day  mentioned  i 
after  the  obligation  executed,  the  word  '^  before**  I 
sufficient,  and  the  scilicet  shall  be  rejected  as  repq] 
nant,  as  well  in  case  of  a  demurrer  as  after  verdict. 

Addison  in  reply.  In  the  case  last  cited  the  obge 
tion  was  not  pointed  out  on  special  demiurrer. 

Lord  Abinoer  C.  B. — I  do  not  think  that  it  w 
intended  by  the  forms  given  in  the  rule  of  IHnity  ter 
1  W,  4.  to  introduce  matter  that  was  not  absolute 
necessary  before,  but  rather  to  reject  that  which  vi 
not  essential  in  the  old  forms.  They  certainly  do  i> 
alter  the  laws  of  pleading,  which  the  judges  had  no  m 
thority  to  do,  but  were  intended  to  leave  out  as  muc 
of  the  old  forms  as  was  consistent  with  certainty.  ^Tl 
question  is,  whether  the  form  adopted  in  this  deck 
ration  is  sufficient,  which  is  the  same  as  if  it  had  cm 
tained  the  words  ''  before  that  time  ;*'  for  the  ptew 
objection  might  clearly  have  been  urged  if  those  w^n 

(a)  1  Lev.  194. 
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ioteeounl  stated  has  always  been  different]  Denison  1836. 
T.  BiAardmm  (a)  shows  that  there  must  be  an  allegation 
of  time  to  evory  material  fact,  for  though  it  may  not  be 
tmenable^  it  must  be  stated  in  the  declaration.  Several 
eiiei  have  already  occurred  in  which  pleadings  have 
been  hdd  bad  for  not  conforming  to  the  new  rules. 
For  ifisttnee,  in  Smedley  v.  Joyce  (h),  a  plea  to  a  deda- 
ntioii  in  debt  tfiat  the  defendant  "  never  did  owe" 
tartesd  of  '*  never  was  indebted/'  was  decided  to  be 
kd  on  special  demurrer.  [Parke  fi.  That  case  arose 
vpon  a  role  of  court,  which  has  the  same  authority  as  if 
it  had  been  enacted  by  parliament.  The  rule  framed 
\j  Ixnrd  Denterden  merely  says,  that  if  the  forms  there 
ppsn  are  exceeded  in  length,  the  costs  of  the  ex- 
sen  dudl  not  be  allowed  on  taxation.  The  only  use 
flat  yott  can  make  of  the  form  subjoined  to  that  rule 
tf  a  oomit  for  goods  sold  is,  that  it  shows  that  the 
jodgoi  diought  the  lime  was  material.] 

Attiy  contri.    If  it'  be  necessary  to  allege  the  time, 

^  may  be  sufficiently  collected  from  the  declaration. 

^'^  respect  to  the  decisions  that  have  been  cited  relat- 

*%  to  an  account  stated,  there  is  a  clear  distinction  be- 

^^'i^a  them  and  the  present  case.  In  an  account  stated 

^  party  relies  on  one  matter,  and  it  is  therefore  only 

^ht  that  he  should  be  bound  to  set  out  the  time  by 

^^^^Moa  of  die  singleness  of  the  transaction;  but  in  an 

^iRion  for  goods  sold  and  delivered,  the  plaintiff*  may 

«H«  tt  muiy  deUverie.  in  evidence  as  the  case  com- 

^riKs,  mdess  the  statute  of  limitations  is  pleaded.   The 

given  by  the  rule  of  Trinity  term  1  W.  4.,  are 

pseocrlbed  to  be  invariably  followed,  but  are  to  be 

*Jsftsd  merely  with  reference  to  costs.    In  the  present 

it  ii  dear  that  the  goods  must  have  been  sold  and 

(•)  14  Eaat,  291.  (6)  Ante,  84. 

aa2 


■faiUings  weekly  and  ever;  week  from  the  tben 
t  time,  for  and  towards  tbe  keeping,  suBteuts- 
id  iMfaitenuice  of  the  laid  baatard  child,  for  and 

•o  long  time  aa  the  said  baatard  child  ahould 
rgeaUe  to  the  said  pariah  of  Porttea;  and  they 
ther  order,  that  the  aaid  Mary  Ann  Charlton 
alao  pay,  or  cauae  to  be  paid  to  tbe  said  church- 
•  and  overseers  of  tbe  poor  of  the  said  pariah  of 
t  for  the  time  being,  or  to  some  or  one  of  them, 
1  of  sixpence  weekly  and  every  week,  so  long  as 
I  bastard  child  should  be  chargeable  to  the  said 
•f  Portua,  in  case  ahe  ahould  not  nurse  and 
re  of  tbe  said  child  herself, 
tbe  10th  November  18S4,  Mary  Atm  Charlton 
rfolly  married  to  one  Jotepk  Toe,  who  is  still 

Hie  uid  chOd  was,  at  tbe  date  of  the  warrant 
ifter  mentioDed,  about  the  age  of  three  years, 
1  been  linng  with  its  mother  and  the  aaid  Jotepk 
ae  the  and  marriage. 

badiepce  to  the  said  order,  the  plaintiff  pud 
■sd  every  week  the  said  aum  of  two  shillings, 
red  to  be  pud  hy  him  as  aforeaaid,  until  the  1st 
183^  when  he  refbaed,  and  ceaaed  to  make  any 
payment  in  obedience  thereto. 
Had  diU  waa  chargeable  to  the  aaid  parish  up 

tM«M>    nf  A(>    mtaA    marrS>in>.  anil    aftov  fh»  aaiil 
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1836.  by  tbe  said  officers  from  the  stock  and  at  the  expevi 
of  the  said  parish.  The  means  of  livelihood  of  tl 
said  husband  and  Mary  Ann  were  at  that  time  15 
a-weeky  which  he  received  for  labour,  his  family  tbei 
being  himself,  his  said  wife  Mary  Ann^  and  one  chik 
aged  two  years  (a). 

Some  weeks  after  the  said  plaintiff  had  discontinuec 
his  payments,  the  said  parish  officers  informed  the  wi 
defendant,  so  being  such  justice,  of  the  above  circum 
stances,  whereupon  the  defendant  issued  his  summon 
to  the  plainti^  to  appear  before  him  and  answer.  Th 
said  plaintiff  appeared  thereupon,  and  showed  caoK 
before  the  said  defendant  why  he  should  not  make  an] 
further  payments,  and  refused  to  make  any  fiirdie 
payments  in  obedience  to  the  said  order.  The  di 
fendant  considered  the  cause  so  shown  to  be  insofl 
cient,  and  thereupon  convicted  the  plaintiff,  and  1 
warrant,  dated  3d  September  1835,  committed  him 
prison,  in  which  he  remained  for  a  short  time,  when  1 
paid  what  was  required  and  was  discharged. 

The  action  is  brought  in  respect  of  that  impriao 
ment. 

No  question  is  raised  regarding  the  said  order, 
any  of  the  proceedings  before  the  said  justices,  in  poi 
of  form,  or  regarding  the  sufficiency  of  the  plamfifl 
notice  to  the  defendant  of  this  action;  all  weredi 
made  according  to  the  several  statutes  in  such  o» 
respectively  provided. 

The  question  for  the  opinion  of  the  court  is,  wl 
ther,  under  the  above-mentioned  circumstances,  \ 
liability  of  the  plaintiff  to  make  any  further  payme 
in  obedience  to  the  said  order,  after  the  said  marrii 
was  suspended  or  removed  by  the  statute  of  the  4  i 


(a)  It  was  admitted,  in  the  course  of  the  argument,  that  the 
at  the  hearing  of  the  case  thought  this  sum  sufHcie&t  to  mtintaia  the  1 
band*!  family  and  the  child  in  question. 


BogmeDt  soau  ana  may  oe  eoierea  agaioK  oim 
protequi  immediately  after  the  decision  of  this 
othenrise,  as  the  court  may  think  fit.  But  if 
rt  ahd  be  of  a  contrary  opinion,  then  the  de- 
agrees  that  judgment  shall  be  entered  against 
ccmfeBsion  of  10/.  damages  immediately  after 
ision  of  this  case,  or  otherwise,  as  the  court  may 
t,  and  that  judgment  shall  be  entered  accord- 


iger  for  the  plaintiff.  By  the  67th  section  of 
:  fi  IT.  4.  c.  76.,  the  liability  ef  the  father  is 
ged,  or  at  least  suspended  during  the  marriage. 
Drds  of  the  clause  are  "  that  every  man  who 
id  after  the  passing  of  this  act  shall  marry  a 
having  a  child  or  children  at  the  time  of  such 
;e,  whether  such  child  or  children  be  legitimate 
idmate,  shall  be  liable  to  maintain  such  child  or 
1  as  a  part  of  his  family,  and  shall  be  chargeable 
relief,  or  the  coat  price  thereof,  granted  to  or 
ODt  of  such  child  or  children,  until  such  child 
dren  shall  respectively  attain  the  age  of  six- 
■  Dotil  the  death  of  the  mother  of  such  l:hild  or 
n;  and  such  child  or  children  shall,  for  the  pur- 
f  this  act,  be  deemed  a  part  of  such  husband's 
■ooordinelv."    No  words  can  be  more  general 
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1836.  tinctkm.  It  appears  from  die  caae  that  Ab  duUm 
in  fact  chargeable  to  the  parish  of  Portua,  aad  te 
the  order  was  for  the  fiither  to  pay  towards  its  mm- 
tenance  while  it  remained  so  diargeable.  If  we  aMTjr 
speculate  on  the  intention  of  the  legislature,  die  objidi 
of  the  act  was  to  prerent  a  man  reapmg  any  iMMlt 
from  marrying  a  woman  with  seTeral  bastard  cUdm^ 
which  formerly  was  a  very  finequent  occuiieace>  [l4Si 
Abinger  C.  B.  The  qoesdon  is,  whedier  dus  aetiiti 
have  a  retrospeetive  eflfect  to  take  away  die  hitereittf 
the  husband  in  the  dowry  of  his  wife?]  But  efcaif 
die  intent  cS  the  cknse  was  odierwise,  die  words  mh 
ployed  are  clear  and  unambiguous,  and  ought  to  bl 
interpreted  according  to  their  ordinary  meaning,  h 
The  King  ▼.  Barham{a)  Lord  Tenierdem  said,''  Onr 
decision  may  perhaps  in  this  particular  case  operstt  to 
defeat  the  object  erf  the  £9  6.  S.,  but  it  is  better  ti 
abide  by  this  consequence  than  to  put  upon  it  a  eBi" 
strucdoQ  not  warranted  by  the  words  of  die  ssl^hi 
order  to  gire  effect  to  what  we  may  suppose  to  hm 
been  the  intention  of  the  legislature.*^ 

Danq)ier  for  the  defendant.  The  question  is,  whs^ 
ther  the  57th  section  of  the  4  ft  6  IF.  4.  e.  76.,  wMek 
is  aflhmatire  only  and  not  negative,  shaH  destroy  Aft 
effect  of  the  18  Eliz.  c.  8.  and  the  40  O.  &  c  O^ 
both  of  which  are  positire  statutes.  By  section  70  if 
the  4  ft  5  W.  4.  c.  76.,  all  securities  for  indeamiQfiBl 
parishes  against  children  likely  to  be  bom  bastsrf% 
whereof  single  women  might  be  pregnant  at  the  pssflBf 
of  the  act,  are  declared  void;  firom  which  it  msy  te 
inferred  that  the  intention  was  to  keep  in  finrce  aecff- 
rities  as  to  children  bom  prior  to  the  statute.  Thoegh 
the  husband  may  be  liable  to  maintain  the  diild  iJ^ 


(a)  a  B.  &  C.  104. 


me  nuuu  oi  inuieei,  «>  vnicn  tne  lormer 
to  resort  for  re-paynenf;  Rex  v.  Aether- 
at  T.  InkabitaitU  of  Oxfordshire  (b).  Here 
itci  maj  ccRnnrit  both  the  father  and  the 
T,  ID  cue  they  refuse  to  support  the  chQd, 

gnihy  of  an  offence  Bgainst  the  bw  if  they 
ide  for  its  nuuDtenftnce.  But  it  is  submitted 

^>pliea  on];  to  chfldren  bom  rabsequently 
ng,  and,  at  all  erents,  that  it  doei  not  ex- 
es in  which  orders  of  miuntenance  have 
n  made.     [Par^  B.    Under  section  72,, 

in  sesaions  vould  have  no  power  to  make 

the  putative  father  where  the  mother  has 
1  the  chfld  is  bom  after  the  passing  of  the 
I  only  in  case  of  the  inability  of  the  mother 
1  order  can  be  made.  Lord  Abinger  C.  B. 
{ject  does  Uie  57th  section  refer  if  it  does 
>  children  bom  before  the  act  ?] 

ui  reply.  Where  two  affirmative  statutes 
bent, the  htter  is  held  to  repeal  the  former; 
e  4  ft  6  IF.  4.  c.  76.  is  clearly  inconsistent 
JSRz.  and  49  G.  3.  It  is  said  that  there 
la  for  the  support  of  the  chQd,«nd  that  the 
1  of  the  4  &  6  H''.  4.  only  makes  the  hns- 
to  nav  for  its  maintenance  oat  of  the  fimd 
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18S6.       cumstances  can  the  husband  obtain  any  part  of  Uu 

fund,  and  no  payment  by  the  father  would  dischaigi 

him    from  the  obligation    expressly  cast    upon  bio 

by  the  act.     [Lord  Abinger  C.  B*  Suppose  that  th 

husband  were  to  become  incapable  of   maintainim 

the  child,  it  would  then  be  chargeable  to  the  paziilu 

A  liability  might,  under  those  circumstances,  attd 

on  the  father,  and  therefore  it  may  be  that  his  b 

bility  is  only  suspended  while  the  husband  is  tU^ 

to  support  the  child;  but  it  is  rather  conceived, tbi 

during  ^  the  marriage  his  liability  is  altogether  m 

pended.    The  act  says  that  the  child  is  to  be  a  partd 

the  husband's  family,  and  if  he  is  unable  to  maintaioi^ 

he  will  become  chargeable  on  account  of  such  ch3i 

Before  the  act  there  was  some  doubt  whether  i^ 

given  to  a  subordinate  membec  of  the  family  was  rddf 

to  the  father.     iParhe  B.  If  both  the  father  and  A^ 

father-in-law  are  to  be  liable,  are  they  to  be  joiiii|| 

liable,  or  is  the  father  to  be  primarily  liable  ?    Is  Ae 

husband  to  receive  the  fund  from  the  father  whete 

it  be  sufficient  or  not,  and  is  he  to  be  liable  for  thi 

support  of  the  child?     There  is  no  provision  fordu 

payment  of  the  fund  to  the  father-in-law,  it  is  p9^ 

able  to  the  parish.    I  do  not  see  that  the  child,  tfitt 

the  marriage  of  the  mother,  is  chargeable  to  thepaii|ll| 

at  all;  for  the  husband  is  bound  by  the  act  to  maintiV 

it.      Lord  Abinger  C.  B.    The   moment  the  woMI 

marries,  the  parish  has  nothing  to  do  with  the  cUtd* 

Suppose  that  there  were  a  gift  or  legacy  to  the  dfltt 

sufficient  for  its  maintenance,  it  is  a  question  whetha 

the  order  would  not  be  at  an  end*    It  is  the  same  tUB| 

where  an  act  of  parliament  says  that  the  husband  flihll 

support  it,  for  a  parliamentary  provision  is  made  fil 

the  child.] 

Lord  Abingbr  0.  B. — I  do  not  know  whisther  d 


imstances  of  the  present  case,  he  is  sufficient!; 

0  w,  it  seems  to  me  that  we  have  before  us  a 
e  provision,  imposing  the  obligation  upon  the 
,  and  removing  the  cbargeability   from  the 

1  am  therefore  of  opinion  that  the  child  being 
ir  chargeable  to  the  parish,  the  order  is  de- 
>r  at  least  suspended.  It  is  clear  that  orders 
ion  under  former  statutes  were  only  made  for 
fof  the  parish,  and  it  is  better  for  the  parish 
ise  to  insist  that  the  child  is  no  longer  charge- 
t.     Then  if  the  child  has  ceased  to  be  charge- 

:  order  made  on  the  putative  father  can  no 
e  enforced. 

B  B. — I  am  of  the  same  opinion.  There  is  no 
iiused  here  as  to  the  liabihty  of  the  magistrate 
BtioD  of  trespass.  The  question  which  the 
utve  agreed  to  submit  to  our  consideration  is, 

the  father  is  hable  to  make  any  further  pay- 
aider  the  order  for  the  maintenance  of  this 
id  it  appears  to  me  that  be  is  not.  It  has  been 
1  that  the  husband  has  suffident  funds  to  main- 
od  I  agree  with  the  Lord  Chief  Baron,  that  the 
r  ibs  daxue  in  the  act  is  to  make  a  parlia- 

pnmsion  for  the  chUd.     It  is  not  necessary 
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18S6.  liable,  it  seems  to  me  that  both  are  not  liable.  The 
are  here  express  aflbrmative  words,  and  I  should  « 
that  their  effect  is  to  do  away  with  the  liaUHty  of  tl 
father  during  the  marriage,  whether  or  not  the  ha 
band  is  in  circumstances  which  enable  him  to  manitti 
the  child. 

BoLLAND  B.— I  am  of  the  same  opinion.  The  i 
clearly  intended  to  make  the  husband  support  f 
children,  whether  legitimate  or  illegitimate,  of  the  ti 
The  liabflity  of  the  parish  can  only  arise  from  41 
inability  of  the  husband,  but  here  it  is  admitted  Al 
he  earns  sufficient  to  maintain  himself  and  his  fiarf| 
including  this  child.  It  is  not  easy  to  see  bow  il 
father  can  be  liable  under  any  circumstances.  Sopfi 
the  child  to  be  chargeable  at  the  time  of  the  matri^fl 
if  the  chargeability  is  to  continue,  the  act  would  I 
inoperative.  If  the  mother  should  die,  or  the  cUi 
attain  the  age  of  sijLteen,  the  parish  may  then  be  eA 
upon  to  support  it,  but  not  before.  It  appears  t^i 
that  they  come  here  to  continue  a  charge  from  lAHl 
the  law  has  relieved  them,  and  they  ask  the  court  I 
compel  the  father  to  do  that  which  by  law  he  il  i 
longer  bound  to  do. 

GuRNEY  B. — I  think  that  the  statute  has  transftrili 
the  liability  from  the  father  to  the  husband. 

Judgment  for  the  plaintiC 
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1886. 

BvhL  againit  Turner. 

ER  had  obtained  a  rule  nisi  why  the  sum  of  a  defendant, 
.  lOf.,  which  had  been  paid  into  court  m  this  °^,^^"»  *':  ^ 

^  rested,  applied 

in  Heu  of  bail,  should  not  be  taken  out  by  the  to  a  party  to 
F  in  discharge  of  the  debt  and  costs,  the  plain-  J^{^^i  ^^' 
ring  obtained  judgment  and  taxed  his  costs.  It  bim,  who  re- 
ed that  the  defendant,  on  being  arrested  in  Sep*  ^  sum  of  ^ 
last,  applied  to  a  Mrs.  Lake  to  become  special  °^oney  into 

•  '  ,  !•<■  11  court  in  lieu 

r  him,  who  retused,  but  paid  the  above  sum  of  bail.  Held, 
art  in  lieu  of  becoming  such  special  bail.  On  J^^f  ^e^taken 
th  Jamiary  the  defendant  rendered  himself  to  to  bare  been 

paid  into 
court  under 
the7&8G.  4. 

ud  now  showed  cause.    This  money  was  not  and  tbat  the 
ted  accordbg  to  the  precise  terms  of  the  7  &  8  P^'^y  ^°  P^y 

®  *  ing  It  could 

!.  71.  s.  S.,  which  seems  only  to  apply  to  a  deposit  only  have  it 
ky  the  defendant  himself.    This  is  the  case  of  a  {^fslme  tems 
larty,  who  will  not  become  special  bail  for  the  as  the  defend- 
ant, but  is  willing  to  run  the  risk  of  the  event  ^oi^e,  if  he  ^ 
cause.    If  the  defendant  had  put  in  special  J^imself  had 

,  paid  it  into 

sy  might  have  rendered  him  at  any  time  before  court;  and  the 
B  charged  in  execution;  here  he  was  not  so  a°^e™b^^ 
MJ,  for  he  had  previously  rendered  himself  to  solute  for 
.    There  is  a  distinction  between  the  payment  uTthe  plaintiff 
ney  into  court,  pursuant  to  the  statute  of  7  8c  8  i"  discharge  of 
c.  71.  s.  2,,  and  the  payment  of  this  sum  under  costs. 
ircumstances  of  the  present  case.     [Parke  B. 
could  the  money  be  paid  into  court  except  under 
tatute  ?]     Before  the  act  the  Court  of  Common 
permitted  a  defendant  to  pay  in  a  sum  sufficient 
ret  debt  and  costs,  Fowell  v.  Leo  (a).    [Parke  B. 

(•)  1  Taunt  425. 
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1 886.       I^  ^^8  there  paid  in  to  abide  the  event  of  the  caiue, 
if  this  was  paid  in  to  abide  the  event,  the  plaintiff  if 
titled  to  it.   You  say  that  the  money  has  been  deposil^^ 
subject  to  all  the  equities  under  which  the  bail,  supp^^^^ 
ing  special  bail  had  been  put  in,  might  have  rendfl^^ 
the  defendant.]     It  amounts  to  the  same  thing  «f 
special  bail.    In  Nunn  v.  Powell  {a)  it  was  deddai^ 
that  where  a  third  person,  instead  of  the  defendn^ 
deposits  a  sum  with  the  sheriff,  under  43  6.  S*  c  4&» 
the  court,  on  the  defendant  being  rendered^  wiO  ordflrit 
to  be  repaid  to  the  party  making  such  deposit.  [Path  B; 
That  is  where  it  is  deposited  in  lieu  of  bail  to  di0 
sheriff.    Here,  if  you  show  no  specific  terms  on  iriaAi 
the  money  was  paid  in,  it  must  be  assumed  to  be  priA 
in  under  the  7  &  8  G.  4.]    The  same  conskuCitiigB 
ought  to  prevail  with  respect  to  both  statutes;  for  taQf 
both  the  sum  deposited  is  to  be  repaid  to  the 
ant  in  certain  events ;  and  neither  act  alludes  (0 
one  but  the  defendant  himself. 


Parke  B. — If  the  money  once  gets  into  couri  in 
of  bail,  it  must  remain  there  until  the  action  is  dedde^^ 
If  the  defendant  should  obtain  judgment,  it  is  then  \0 
be  repaid.  It  is  perfectly  clear  that  the  party  has  pttl 
this  sum  into  court  instead  of  the  defendant;  and  if 
so  she  can  only  have  it  back  upon  the  same  terms  i| 
he  could  have  done. 

Alderson  and  Gurney  Bs.  concurred. 

(a)  1  Smith,  13. 
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Baddeley  against  Gilmore. 

1>  V,  RICHARDS  had  obtained  a  rule  nisi  for  a  rule  nisi  for 
the  issuing  of  a  commission   to  examine  wit-  ?  commission 

^  to  examine 

nesses  at  Sydney  in  New  South  Wales.    The  action  witnesses,  was 
vu  brought  by  the  mate  of  a  vessel  against  the  cap-  an^dav^t^ 
tun,  upon  a  special  contract  for  wages;    the  defence  >vhich  stated 
pkided  was,  that  the  plaintiff  had  assaulted  the  de-  alleged  in  the 
IndaDt,  and  bad  been  guilty  of  mutinous  conduct  at  P|^^  \^^^ 
V"9f  which  had  rendered  it  necessary  for  the  latter  presence  of 
to  discharge  him.    The  affidavit  on  which  the  rule  ^at'the  ^^' 
VIS  granted,  alleged  that  the  facts  stated  in  the  pleas,  sided  abroad, 
«tbe  material  part  of  them,  occurred  in  the  presence  evidence  was 
of  the  witnesses  specified,  that  they  were  now  settled  material  and 
or  resident  at   Sydney,  and  that  their  evidence  was  -^^  affidavit 

"Mterial  and  necessary  to  the  defence.  ^^  *»®^d  suf- 

ficient, 

although  it  did 

I  /.  Williams  showed  cause.     This  affidavit  is  ob-  f/**  ^%^^^^ 

,    ,  the  evidence 

jraooable  on  several  grounds.     Although  it  states  wasadmissi- 
4*t  the  parties  are  material  witnesses,  it  does  not  to^meritToY 
tlkgethat  their  evidence  is  admissible.    Neither  does  aver  that  the 
it  swear  to  merits,  or  say  that  the  application  is  bona  ^^  bona  fide 
fdi  and  not  made  for  delay.     In  Lloyd  v.  Key  (a)  there  ^nd  not  for 
was  both  an  affidavit  of  merits,  and  also  that  the  applica-      The  court, 
tionwas  bona  fide;  yet  it  was  there  held,  that  where  a  JJJ^g'^ufj'^^ 
witness  resides  at  a  great  distance  it  ought  to  be  clearly  absolute  for 
made  out  to  the  satisfaction  of  the  court,  not  only  that  ^^^^  refused 
the  evidence  which  the  witness  is  expected  to  give  is  to  impose 

.  -        _  ,  1         1         .     .       1     .     -ii      terms  on  the 

matenaJ  and  necessary,  but  also  that  it  is  admissible,  party  by 
[Lord  Abinger  C.B.    How  do  you  suggest  that  the  ^^Jj^?^^]"^^ 
evidence  of  the  witnesses  is  not  admissible?     It  is 
averred  that  they  are  material  witnesses,  and  that  the 

(a)  3  Dowl.  P.  C.  253. 
\0h.  I.  B  B 
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1836.       transaction  stated  in   the  pleas   took  place  in   their 
^^"^"^    presence.] 

V. 

GiLMORc.  Richards  contra.     In  the  case  cited,  the  application 

was  refused  because  the  court  thought  that  it  was 
made  for  delay.  [Lord  Abinger  C.  B.  Does  your 
affidavit  say  any  thing  as  to  merits?]  It  states  the 
pleadings  and  the  facts  of  the  case,  that  the  witnesses 
will  be  able  to  prove  the  material  parts  of  the  pleas* 
and  that  the  defendant  is  advised  he  cannot  safely  go 
to  trial  without  their  evidence. 

Lord  Abinger  C.  B. — I  think  the  affidavit  is  suffi- 
cient, and  that  your  rule  must  be  absolute. 

* 

The  other  Barons  concurred. 

Williams  applied  that  the  amount  of  the  money 
claimed  for  wages  might  be  paid  into  court;  stating 
that  it  would  be  two  years  before  the  commission 
would  be  returned. 

Richards  submitted  that  the  defendant  was  entitled 
to  the  commission  as  a  matter  of  right,  and  not  of  indul- 
gence, and  that  as  the  court  were  of  opinion  that  he 
had  shown  himself  entitled  to  the  rule,  no  terms  ought 
to  be  imposed  upon  him. 

The  Court  refused  to  make  the  order. 
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Davis 

V. 

Holding. 


complaint  on  petition  in  His  Majesty's  Court  of  Ba.«iJr- 
ruptcy  in  that  behalf.     That  the  said  fiat  being  in  /all 
force^  and  the  defendant  remaining  and  continuing  io" 
debted   to   the  plaintiff  and   the  said  other  persons 
afterwards  and  before  the  defendant  had  been  ad- 
judged to  be  a  bankrupt  within  the  true  intent  and 
meaning  of  the  said  statutes  under  the  said  fiat,  and 
before  the  defendant  had  obtained  any  certificate  of 
conformity  to  the  said  fiat^  to  wit,  on  &c.,  it  was  wrong- 
fully, and  against  the  form  of  the  said  statutes  and  latrs 
then  in  force  concerning  bankrupts,  agreed  by  and  b^^- 
tween  the  plaintiff  and  the  defendant,  without  the  cor&* 
currcnce  or  consent  of  the  said  other  creditors  of  it^^ 
defendant,  that  the  plaintiff  should  not  further  prose- 
cute or  put  in  force,  or  cause  to  be  prosecuted  or  p 
in  force  the  said  fiat,  and  that  he  should  abandon  i 
same   and  all   further   prosecution  and    proceedin 
under  the  same  ;   and  that  in  consideration  thereof  t 
defendant  should  accept  the  said  bill  of  exchange  a 
deliver  the  same  to  the  plaintiff.     That  in  pursuaoB^s 
of  the  said  agreement,  and  in  performance  and  ful'fii- 
ment  thereof,  the  defendant  did  afterwards,  to  wit,     <mi 
&c.,  accept  the  said  bill  of  exchange  and  deliver  '^h^ 
same  to  the  plaintiff,  and  the  plaintiff  then  received 
the  same   from   the   defendant  accordingly;  and   tbe 
defendant  avers,  that  the  consideration  in   this  pkfl 
mentioned  and  so  agreed  on  as  aforesaid,  was  the  000* 
sideration  for  the  said  acceptance  of  the  said  bill  hy 
the  defendant  as  aforesaid. 

Demurrer,  assigning  for  causes  that  it  does  not  ap- 
pear in  or  by  the  said  plea  that   the   consideration 
therein  mentioned  as  the  consideration  for  the  accept. 
ance  of  the  said  bill  of  exchange^  was  the  only  consider- 
ation for  such  acceptance.      And  also,  that  it  does  not 
appear  in  or  by  the  said  plea  but  that  the  defendant 
received  other  good  and  valuable  consideration  for  the 
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icceptance  and  payment  by  him  of  the  said  bill  of  ex-        ]836 
change.    Joinder  in  demurrer. 

The  matter  of  law  intended  to  be  argued  for  the 
plaintiff  was  thus  set  out  in  the  demurrer  book :  that 
the  (acts  stated  in  the  plea  do  not  render  the  bill  of 
exchange  invalid  as  against  the  defendant^  but,  on  the 
contrary,  show  a  full  and  sufficient  legal  consideration 
for  the  acceptance  and  payment  by  the  defendant  of 
the  laid  bill  of  exchange. 

The  case  was  argued  in  the  present  term  by  Erie 
in  rapport  of  the  demurrer,  and  by  Humfreyy  contra^ 
in  support  of  the  plea,  before  Lord  Abinger  C.  B., 
Parhj  Bottand,  and  Chtmey  Bs. 

The  Court  took  time  to  consider,  and  their  judgment 
*«  now  delivered  by 

Parke  B.  (who,  after  stating  the  pleadings,  pro- 
wedcd).— The  objections  to  this  plea  were,  first,  that 
ntttead  of  showing  a  want  of  consideration  for  the  ac- 
ceptance of  the  bill,  it  disclosed  a  sufficient  considera- 
non :  and  secondly,  that  there  was  no  illegality  in  the 
^tract  in  pursuance  of  which  it  was  given. 

It  ii  unnecessary  to  decide  whether  the  plea  must  be 
*^  to  aver  that  the  acceptance  was  given  wholly  as  a 
Pi^ium  or  gratuity  for  abandoning  the  fiat  of  bank- 
niptcy;  or  whether  it  was  given  for  the  debt  of  100/.  and 
upwards  due  to  the  plaintiff,  in  consideration  of  his  so 
doing.  If  the  agreement  to  abandon  the  fiat,  for  a 
'P^  benefit  to  the  plaintiff,  was  illegal,  it  avoids  the 
l^of  exchange  between  these  parties,  whether  such 
^S^ment  was  part  or  the  whole  of  the  consideration 
fcr  givbg  it. 

^e  are  of  opinion  that  the  facts  stated  in  this  plea 
BufficicDtly  show  the  agreement  to  have  been  illegal. 

^e  objection  was,  that  the  agreement  was  illegal 


Davis 

V. 
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1836.  tind  void  only  against  creditors  of  the  defendant  daim- 
ing  under  a  commission^  not  against  his  creditors  geae- 
rally;  and  though  it  was  averred  that  there  were 
Holding-  unpaid  creditors  at  the  time  of  the  agreement,  it  waa 
not  alleged  that  they  had  sued  out  or  could  sue  oil^ 
another  fiat. 

We  think  that  this  objection  is  not  well  founded. 

Independently  of  the  provision  of  the  6  G.  4.  c.  1 
s.  8.|  which  makes  a  trader's  composition  with  a  pe 
tioning  creditor  an  act  of  bankruptcyi  and  renders  f^X^e 
creditor  liable  to  refund  what  he  has  received,  and       to 
forfeit  his  original  debt,  such  a  composition  is  ille^^^ 
on  the  ground  of  its  being  an  abuse  of  a  process  wlklcli 
a  creditor  has  a  right  to  sue  out,  not  for  his  own  bene- 
fit only,  but  for  that  of  the  other  creditors  also.    Upon 
this  principle  the  case  of  Ex  parte  Thompson  (d)  wmB 
decided  by  Lord  Thurlow ;  and  his  lordship  ordered  ^ 
sum  of  money  received  by  the  petitioning  creditor  t/O 
be  refunded  to  the  trader,  although  the  commisaioK^ 
had  been  superseded,  and  no  fresh  commission  hadL 
been  issued. 

This  order  was,  no  doubt,  made  by  virtue  of  the 
general  jurisdiction  of  the  great  seal  in  matters  (tf 
bankruptcy ;  but  the  reason  of  its  exercise  in  this  par- 
ticular mode  was,  that  the  composition  itself  was  ille- 
gal and  void,  by  the  general  poUcy  of  the  law,  agadnst 
the   then  creditors  of  the  bankrupt;   and   no  court 
ought  to  enforce  an  executory  contract,  which  is  illegal 
and  void  at  the  time  it  is  made  against  other  persons. 
The  cases  of  Jackson  v.  Duchaire  (b)^  Cochshott  v. 
Bennett  (c),  Leicester  v.  Rose  (d),  and  others,  proceed 
upon  this  principle.    The  transactions  referred  to  in 
the  course  of  the  argument  as  being  valid  between  the 

(a)  1  Vcs.  jun.  157.  (6)  3  T.  R.  651. 

(c)  3  r.  R.  763.  (rf)  4  East,  372. 
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8ud  iron  and  other  metals  and  metallic  substances  with 

water,  in  the  said  pits,  holes,  and  works,  and  kept  and 

continued  the  said  iron  and  other  metals  and  metallic 

substances  so  covered  with  water  in  the  said  pits,  &c. 

for  difers  long  spaces  of  time  then  next  following, 

whereby  the  said  water  therein  became  and  was  mixed 

and  impregnated  with   iron  and   other  metallic   and 

noxious  mineral  substances ;  and  afterwards,  to  wit,  on 

kCfUii  on  divers  other  days  &c.,  wrongfully  and  in- 

jorioosly  let  off,  emptied,  and  discharged  the  water  so 

nixed  and  impregnated  with  iron  and  other  metallic 

and  noidous  mineral  substances,  as  aforesaid,  from  and 

out  of  the  said  pits  &c.,  unto  and  into  the  said  stream 

or  watercourse  so  running  and  flowing  into,  through, 

over,  and  along  the  said  closes,  &c.  of  the  plaintiffs, 

ukI  irom  and  by  which  the  said  pool  or  pond  of  water 

was,  and  still  of  right  ought  to  be,  fed  and  supplied  as 

aforesaid,  whereby  the  water  of  the  said   stream  or 

Watercourse,  and  of  the  said  pool  or  pond  so  situate  in 

^  npon  one  of  the  said  closes  &c.  of  the  plaintiffs  as 

foresaid,  and  so  fed  and  supplied  by  and  from  the 

^  stream  or  watercourse  as  aforesaid,  became  and 

^^  impregnated  with  the  said  metallic  and  noxious 

"^ral  substances  with  which  the  water  so  let  off, 

^ptied,  and  discharged  by  the  defendants  from  and 

^^  of  the  said  pits,  &c.  into  the  said  stream  or  water- 

^urse  as  aforesaid,  was  so  mixed  and  impregnated  as 

^oreaud,  and  the  banks  and  edges  of  the  said  part  of 

^e  said  stream  or  watercourse  so  running  and  flowing 

^^t  through,  over,  and  along  the  said  closes,  &c.  of 

^e  plaintiffs  as  aforesaid,  and  of  the  said  pool  or  pond 

^f  water  so  situate  and  being  in  and  upon  one  of  the 

^^d  closes,  &c.  of  the  said  plaintiffs,  became  and  were 

lowered,  and  the  bottom  and  bed  of  the  said  pool  or 

^nd  of  water  became,  and  was  and  still  is,  choked 

And  filled  up  with  a  certain  noxious  sediment,  stratum. 


1836. 
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1836.       or  deposit  arising  from  the  settling  of  the 
^tfT''^*^     tallic  and  noxious  mineral  substances  with  which 

Wrioiit 

and  Another   said  water  so  let  off,  emptied,  and  discharged  by  tl 
.y    ^'  defendants,  from  the  said  pits  &c.  as  aforesaid,  wc^  j^ 

and  Others,    so  mixed  and  impregnated  as  aforesaid,  and  by  reamm^^Q 
of  the  bottom  and  bed  of  the  said  pool  or  pond      of 
water  so  being  choked  and  filled  up  with  the  said  nox- 
ious sediment,  stratum,  and  deposit  as  aforesaid,  tlie 
water  thereof  so  mixed  and  impregnated  with  the  said 
metallic  and  noxious  and  mineral  substances  as  afore" 
said,  overflowed  and  inundated  a  great  part,  to  wil^^ 
100  acres  of  the  said  closes,  &c.  of  the  pldntifis;  b^ 
reason  of  all  which   said  several   premises  the 
closes  &c.,  and  the  soil  thereof,  have  been  and 
greatly  impoverbhed  and  deteriorated,  and  the  rever- 
sionary  estate  and  interest  of  the  plaintiffs  of  and  in         ^ 
the  same  hath  been  and  is,  by  means  of  the  premises,      ^^ 
very  much  injured,  &c.      The  declaration  contuned 
another  count,  which  was  substantially  the  same  as  the 
first. 

Pleas :  first,  not  guilty.     Secondly,  that  before  and         '^ 
at  the  time  of  the  committing  of  the  grievances,  &G. 
the  most  noble  Henry   William  marquis  of  Angletea       ^ 
was  the  occupier  of  the  said  lands  and  premises,  in  and       ^ 
upon  which  the  said  pits,  holes,  and  works  were  so     ^ 
made  and  sunk,  as  in  the  first  count  mentioned,  and     ^ 
was  also  the  occupier  of  a  certain  mine,  to  wit,  a  copper 
mine,  on  tlic  said  lands  and  premises,  and  which  said 
mine,  for  a  period  exceeding  the  period  of  forty  yearv 
next  before  the  commencement  of  this  suit,  and  also  at 
the  time  of  the  committing  of  the  said  grievances,  had 
been  and  was  worked  by  the  occupier  thereof  for  the 
time  being.     And  the  defendants  further  say,  that  the 
said  marquis,  and  all  the  occupiers  for  the  time  being 
of  the  said  mine,  and  of  the  said  land  and  premises 
wherein  the  said  pits,  &c.  were  so  made  and  sunk  as 
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12th  November  1779,  by  a  certain  indenture  then  made 

Wtween  the  said  Mice  Thomas  of  the  one  part,  and 

Edward  Hughes  and  Thomas  Williams  of  the  other 

part,  enfeoffed  the  said  Edward  Hughes  and  Thomas 

Wttliams  of  the  said  closes,  pieces  or  parcels  of  land, 

bereditaments  and  premises,  in  the  first  count  men- 

tumed,  to  have  and  to  hold  the  same,  with  their  appur- 

teiMUDces,  unto  the  said  Edward  Hughes  and  Thomas 

WiHiamSf  their  heirs  and  assigns,  as  tenants  in  common 

lod  not  as  joint  tenants,  from  the  day  and  year  next 

before  the  date  of  that  indenture,  for  and  during  the 

term  of  the  natural  lives  of  (the  three  persons  therein 

neotioDed,)  and  the  life  of  the  longest  liver  of  them,  at 

uod  under  a  certain  yearly  rent  and  services,  being  so 

mochas  were  at  the  time  of  the  said  indenture  of  the 

Slat/afy  1778  reserved  and  payable  for  the  same; 

which  laid  rents  and  services  were  to  continue  due  and 

pAjaUe  during  the  continuance  of  the  said  last-men- 

tiooed  lease,  which  said  last-mentioned  lease  was  not 

made  dispunishable  of  waste :  and  the  said  Edward 

Bugket  and   Thomas   Williams  did,   at  the   time  of 

^'^fiing  the  said  indenture  of  lease,  duly  execute  a 

^^^terpart  thereof,  which  was  had  and  taken  by  the 

'^  Rice  Thomas  accordingly.     By  virtue  of  which 

^^nent,  the  said  Edward  Hughes  and  Thomas  TVH^ 

^  afterwards,  to  wit,  on   the  said   12th  day  of 

/^•^ftBi&r  1779,  became  and  were  seised  of  and  in  the 

^^  premises,  by  the  said  last-mentioned  indenture 

^iaed  and  granted  as  aforesaid,  according  to  the 

^^  and  effect  of  the  said  indenture  of  feoffment:  and 

^   l>laintiffs  further  say,  that  the  said  term  by  the 

^^  indenture  of  feoffment  created,  was,  at  the  time  of 

committing  of  the  grievances  by  the  defendants  in 

first  count  mentioned,  and  still  is  subsisting,  he 

^^  said  (one  of  the  cestui  que  vies,)  during  all  the  time 

and  still  being  alive.    Verification. 


183G. 
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1836.  The  plea  to  the  second  count,  with  the  rej 

^^^'^^^^^^     thereto,  were  in  substance  the  same  as  the  j 

^Vrioht 
and  Another   replication  above  set  forth. 

^'  Demurrer  to  the  replications,  assigning  the  f 

W  JLI«IAH8  

and  Others,  causes.  That  the  said  replications  respectively 
that  by  indenture  of  the  ^Ist  July  1778,  in 
replications  respectively  mentioned,  a  power  oi 
for  lives  or  years  was  reserved  to  the  said  Rice 
and  all  and  every  other  person  or  persons  who 
become  seised  in  possession  of  the  freehold  of  I 
mises  by  virtue  of  the  limitations  in  the  said  in 
contained:  and  that,  by  virtue  of  the  limitation! 
behalf,  and  by  virtue  of  the  power  and  auth 
such  case  reserved  by  the  said  indenture,  the  S2 
Thomas  by  indenture  enfeoffed  Edward  Hug 
Thomas  Williams^  of  the  said  closes,  &c.  in  the 
counts  of  the  declaration  first  mentioned ;  b} 
mode  of  pleading  the  plaintiffs  leave  it  unccrts 
therthey  intend  to  rely  on  the  indenture  last  mc 
as  a  feoffnient,  or  as  an  appointment  under  t 
power  of  leasing;  and  the  defendants  cannot 
rejoinders  traverse  the  effect  of  the  said  indec 
by  law  they  arc  entitled  to  do :  also,  that  if  th 
tiff's  intend  to  rely  on  the  said  indenture  as  an  \ 
ment,  they  ought  in  their  replications  to  have 
the  same  according  to  the  legal  effect  thereof 
have  averred  that  the  said  Rice  Thomas  appoii 
said  closes,  &c.  to  the  said  Edward  Hug hes  and 
Williams,  instead  of  averring  that  he  enfeofTc 
thereof:  also,  that  if  the  plaintiffs  intend  to  rel; 
said  indenture  as  a  feoffment,  they  ought  i 
shown  that  livery  of  seisin  was  made ;  where 
livery  cannot  be  implied  in  the  word  enfeol 
the  same  is  used  in  the  said  replications:  al 
profert  is  not  made  of  the  said  indenture  in 
replications  respectively  mentioned :  also,  that 
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indenture  being  made  by  the  said  Itice  Thomas^  who 
appears  by  the  said  replications  to  have  been  a  tenant 
for  life  only,  the  continuance  of  his  life  ought  to  have 
been  averred.     Joinder  in  demurrer. 

The  points  stated  for  argument  on  the  part  of  the 
defendants  were,  that  it  is  equivocal  whether  the  plain- 
tifls  reiy  on  the  indenture  in  the  replications  lastly 
Bentkmed  as  an    appointment  under  the  power  of 
kiting  or  as  a  feoffment,  and  that  the  defendants  can- 
not safely  rejoin  by  traversing  an  appointment,  or 
ibving  the  avoidance  of  the  estate  for  lives  created 
I7  the  feoffment :  that  a  feoffment  cannot  be  by  deed 
ikne,  and  that^  by  the  form  of  the  allegation,  the  im- 
pGcatbn  of  livery  being  excluded,  profert  of  the  deed 
ought  to  have  been  made:   that  if  the  indenture  is 
innsted  on  as  an  appointment,  it  ought  to  have  been 
pleaded  according  to  its  legal  effect:  that  though  in 
die  word  **  enfeoflfed**  livery  is  implied,  there  cannot 
he  sadi  an  implication  where   it  is  alleged  that  a 
perton"  by  indenture  enfeoffed,"  and  '*  that  the  lessees, 
hjiirtne  of  the  indenture  of  feoffment,  became  seised,'* 
iDd  the  lease  for  lives  becoming  void  on  the  death  of 
die  tenant  for  life,  his  life  ought  to  have  been  averred, 
uid  not  being  so,  it  does  not  appear  that  the  action 
luu  been  brought  within  three  years  after  the  end  or 
determiDation  of  the  lease  (a). 

On  the  part  of  the  plaintiffs,  the  points  stated  for 
*%<u&ent  were,  that  the  pleas  were  bad. 

^^int,  because  the  case  is  not  within  the  statute 
8&Sr.4.c.7I. 

Secondly,  because  the  time  is  not  alleged  to  have 
^Q  before  the  act  complained  of. 
'AihI  they  submitted  that  their  replication  was  good. 
^'^i  because  it  is  pleaded  in  the  usual  form. 

'  ^*)  This  had  reference  to  the  eighth  section  of  the  2  &  3  TT.  4.  c.  71 . 
^^l-.  I.  c  c 
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Secondly,  because  it  shows  that  the  feoffment  dien 
mentioned  was  intended  as  an  execution  of  the  pof 
stated. 

Wightman  for  the  defendants,  in  support  of 
demurrer.  It  is  objected  to  these  pleas,  that  they 
not  state  a  user  for  forty  years  before  the  time  of  i 
acts  complained  of  in  the  declaration;  but  it  is  ni 
mitted  that  such  a  user  is  not  required  by  the  status 
According  to  the  true  construction  of  the  act,  A 
time  is  to  be  calculated  back  from  the  commencenci 
of  the  suit;  and  its  intention  clearly  is,  diat  wha 
parties  have  chosen  to  lay  by  for  forty  years  bell 
bringing  their  action,  they  shall  be  barred.  The  nw 
of  the  second  section  of  the  S  &  3  fT.  4.  c.  71.  m 
'*  that  no  claim  which  may  be  lawfully  made  at  t 
common  law  by  custom,  prescription,  or  grant,  to  a 
way  or  other  easement,  or  to  any  watercourse,  or  I 
use  of  any  water  to  be  enjoyed  or  derived  upon,  Of 
or  from  any  land  or  water  of  our  said  lord  the  kin^  i 
when  such  way  or  other  matter  as  herein  last  befi 
mentioned  shall  have  been  actually  enjoyed  by  i 
person  claiming  right  thereto  without  interruption 
the  full  period  of  twenty  years,  shall  be  defeated 
destroyed  by  showing  only  that  such  way  or  od 
matter  was  first  enjoyed  at  any  time  prior  to  si 
period  of  twenty  years,  but  nevertheless  such  di 
may  be  defeated  in  any  other  way  by  which  the  sa 
is  now  liable  to  be  defeated;  and  where  such  way 
other  matter  as  herein  last  before  mentioned  shall  bl 
been  so  enjoyed  as  aforesaid  for  the  full  period 
forty  years,  the  right  thereto  shall  be  deemed  absok 
and  indefeasible,  unless  it  shall  appear  that  the  si 
was  enjoyed  by  some  consent  or  agreement  ezpra 
given  or  made  for  that  purpose  by  deed  or  writii 
And,  by  the  fourth  section,  it  is  provided  '^  that  a 
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of  the  respective  periods  of  years  hereinbefore  men-       1836. 
timed  shall  be  deemed  and  taken  to  be  the  period    ^ttP*^^^^ 

1  >.  .  'I'll.  Wbight 

ii€x(  bejcre  same  suit  or  action  wherein  the  claim  or  and  Anotlier 
natter  to  which  such  period  may  relate  shall  have     ^    ^' 

vVlLLlAMS 

been  or  shall  be  brought  in  question."    The  statute    and  Others, 
premmes  that  there  has  been  a  series  of  acts  which, 
bitfiNrthe  user  of  forty  years,  would  have  been  wrong, 
and  it  has  fixed  a  time  within  which  a  party  must 
\nog  hii  action  if  he  means  to  complain  of  the  acts 
done.   If  it  werejiecessary  to  aver  in  a  plea  a  user  for 
txtf  years  before  the  tune  wlien,  &c.,  a  plaintiff  might 
giw  in  evidence  some  act  committed  many  years  before, 
md  the  defendant  would  be  compelled,  in  order  to 
npport  his  plea,  to  prove  a  user  for  forty  years  prior 
to  the  committing  of  such  act.    [Lord  Abinger  C.  B. 
Snppoinqg  the  statute  of  limitations  not  to  be  pleaded, 
adefimdant  might  be  made  to  prove  a  user  for  forty 
JBtti  before  the  act  first  complained  of,  and  to  extend 
bpoof  over  a  period  of  nearly  eighty  years.]    The 
■tatnte  says,  in  effect,  that  a  party  must  take  care  not  to 
kt  brty  years  elapse  before  he  commences  his  suit, 
^Aerwise  all  intermediate  acts  are  safe.     [Parhe  B. 
^  argument  on  the  other  side  is,  that  the  clause 
^^^  be  read  as  meaning  a  user  of  forty  years  before 
^  bjuxy  complained  of,  on  account  of  the  incon- 
'■(tency  that  would  otherwise  arise.    Your  pleas  are 
vitbin  the  words  of  the  statute,  but  it  is  said  that  you 
^'^t  to  show  a  title  to  do  the  act  at  the  time  it  is 
^^^^Qnutted.    There  is  certainly  some  inconsistency  on 
^  boe  of  the  pleas,  but  perhaps  it  may  be  got  over. 
^^  itate  in  effect  that  you  are  entitled  to  do  the  act 
'^^nse  you  have  enjoyed  the  right  for  some  years 
^'^  the  injury  was  committed.]    There  is  no  incon- 
^'^tency  if  the  object  of  the  legislature  be  that  which  has 
*^^te  mentioned.   The  statute  says,  that  a  user  of  twenty 
yean  befi>re  the  bringing  of  any  action  shall  confer  a 

c  c2 
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1836.       prima  facie  title,  and  one  of  forty  years  an  indefiean 
^^^T^'^^^    titlc:   But  there  would  be  an  inconsistency  between  i 
and  Anotlier   words  and  the  spirit  of  the  act,  if  the  construction  c 
Wiu  lAMs     tended  for  on  the  other  side  were  to  prevail.    Then 
and  Others,    another  mode  of  looking  at  the  present  question.    1 
party  has  enjoyed  an  casement  for  forty  years,  it  « 
be  taken  to  be  of  right,  and  consequently  that  he  < 
entitled  to  commit  any  of  the  acts  complained  of  dm 
that  period,  and  the  statute  may  be  supposed  to  say^  1 
if  a  person  has  had  such  an  enjoyment  for  forty  yi 
as  of  right,  that  then  it  shall  be  indefeasible.    At« 
rate  the  plaintiffs  have  pleaded  over,  and  the  co 
cannot  give  judgment  for  them  unless  they  are  entil 
to  it  upon  the  whole  of  the  record.      [Parhe  B.  4I 
say  that  the    lawfulness  of   the  act    compUined 
depends  upon  whether  the  forty  years  are  allovBd 
elapse,  that  if  they  are,  they  have  a  relation  back  so 
to  justify  the  act  committed,  and  that  if  there  ltd 
inconsistency  in  the  language  of  the  pleas,  it  is  cni 
by  the  plaintiffs  having  pleaded  over.]  ■  w 

With  respect  to  the  objection,  that  the  right  daiil 
is  not  within  the  second  section  of  the  act,  it  is  id 
ccived  that  the  turning  of  metallic  water  into  a  wil 
course  is  an  easement;  for  if  not,  there  can  be  no:ii 
thing  as  an  easement.  There  is  no  difference  ' 
twecn  a  watercourse  for  turning  a  mill  and  OBfc 
carry  off  metallic  water.  IParhe  B.  Where  youh 
a  watercourse  you  have  a  right  to  have  the  m 
carried  off  whether  clean  or  dirty.]  The  words  oS 
second  section  extend  to  all  easements^  but  the  m 
'^easement"  is  omitted  in  the  eighth  section^  and  tl 
may  be  a  doubt  whether  the  present  case  is  within 
latter  clause.  ,:,, 

Secondly,  as  to  the  replications.  They  are  ek 
defective,  for  while  they  allege  a  seisin  in  Rice  Tho, 
and  that  in   1779  he  made  a  feoffment  to  oei 
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penoBBi  ti^y  do  not  show  any  connection  between  the 

plundflb:  and  Mice  Thomas.     Bright  v.  Walker  {a)  will 

Itobably  be  cited  on  the  other  side^  but  it  has  no 

anibgy  to  the  present  case,  for  there  the  parties, 

fOMto&fi  the  bishop  and  the  lessees,  were  connected. 

Hue  it  does  not  appear  what  has  become  of  the 

leseefl  finr  li&  and  their  estate,  but  only  that  one  of 

the  ettlvi^^  vies  is  still  living.-    Even  supposing  that 

tbe  lease  is  contimiingy  it  is  not  sufficient  for  the  plain- 

tifi  to  show  an  outstanding  est&te,  they  must  establish 

thatthey  axe  entitled  to  the  reversion  expectant  upon  the 

detennioation  of  that  estate.     There  is  also  an  objec- 

tin  to  these  replications  in  point  of  form.    It  is  cqui- 

viAl  nhether  the  plaintiffs  mean  to  treat  the  deed 

'crelKii^  the  lease  as  a  feoffment,  or  as  an  appointment, 

piaQant  to  the  power  under  which  Rice  Thomas  had 

■Qthority  to  grant  leases  by  indenture.      The  repli- 

tttioDfl  aver  that  Rice  Thomasy  by  virtue  of  the  power, 

Viodentare  enfeoffed.    If  it  had  been  stated  that  the 

pvty  "enfeoffed,"  which  is  the  proper  form  of  pleading 

>  ftdSaeDft,  then  livery  of  seisin  would  have  been 

*>plied,  but  here  no  such  implication  can  arise.     Also, 

if  thii  iDstrament  had  been  pleaded  as  a  feoffment,  the 

*^fendant8  would  have  had  no  right  to  profert,  Jeffer^ 

^^  Vi  Morion  (i);  but  if  as  a  lease  granted  pursuant 

^^  power,  then  either  profert  must  have  been  made, 

^  Ae  defendants  might  have  demurred.     But,  as  the 

^*^  is  pleaded,  the  defendants  can  neither  demand 

l^^^^fcrt  nor  demur,  for  they  do  not  know  in  what  manner 

^  treat  a  deed  so  informally  pleaded. 


18SG. 


WllIGIIT     ' 

and  Another 

V, 

Williams 
and  Others. 


•A  Jervis  contri.  First,  this  is  not  a  case  within  the 
*^tute.  The  right  set  up  in  these  pleas,  which  are 
^^bttantially  the  samcj  is  not  a  right  to  a  watercourse 


(■)  4  Tyr.  R.  »l. 


(6)  2  SauDdi  90,  Dole. 


390  CASES  IN  HILARY  TERM 

1836.  in  the  common  acceptation  of  the  word.     It  is  n 

^*^^^^^  claim  to  a  watercourse  or  to  the  use  of  water  to 

and  Another  ©"joy^^  o^  derived  from  Of  over  the  land  of  the  pi 

V.  tiffs^  within  the  meaning  of  the  second  section  of 

Williams  -^,         .  i        n        -•   .  « 

and  Others.  ^^^'  -^he  right  alleged  is  not  a  watercourse,  bi 
right  to  let  off  dirty  water.  [Parke  B.  It  is  to  le 
the  defendants'  dirty  water  into  the  watercourse  of 
plaintiffs.]  This  is  not  a  case  of  the  use  of  w 
derived  from  the  land  of  another,  for  the  defend 
use  the  water  before  it  comes  to  the  plaintiffB'  groi 
[Lord  Abinger  C.  B.  But  they  go  on  to  justify 
flowing  of  the  water  over  the  land  of  the  plainti 
They  cannot  dig  pits  in  their  own  land  without  tal 
the  water  from  the  plaintiffs.  [Parke  B.  Thej 
not  take  the  water  from  you,  they  only  use  it  in  t 
own  land.  Lord  Abinger  C.  B.  It  is  not  your  w 
until  it  reaches  your  ground.]  It  is  submitted  th 
is  not  a  watercourse  within  the  second  section,  nei 
is  an  easement;  for  the  words  '^  to  aijy  way  or  o 
easement,  or  to  any  watercourse,  or  the  use  of 
water,"  show  that  the  easement  there  spoken  of  i 
casement  in  the  nature  of  a  way,  for  if  the  term 
been  employed  generally,  it  would  not  have  I 
necessary  to  specify  watercourses  and  the  use  of  wi 
immediately  after,  inasmuch  as  they  would  hare  t 
comprehended  in  such  general  term.  With  regan 
the  ciglith  section,  the  word  convenient  seems  to  1 
crept  into  it  instead  of  easement,  for,  with  that 
ception,  the  expressions  used  are  the  same ;  and 
is  not  to  be  supposed  that  the  legislature  would  1 
neglected  to  protect  the  interests  of  reversioners  in 
case  of  other  easements  than  ways  and  watercou] 
there  is  no  reason  for  thinking  that  the  words  ''  o 
casements''  in  the  second  section,  mean  easem^its 
ferent  from  those  specified  in  the  eighth  section. 
Secondly,  these  jileas  contain  no  justification  of 
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18S6.       exercised  the  right  for  that  period^  and  may  tw^gt^^ 
^"^^•'"^^    danaages  against  the  other  for  doing  what  he  had  ^ 
and  Another   right  to  do ;  inasmuch  as  the  interruption  not  hariiij^^t-" 
-„   *'"  been  submitted  to  for  a  year,  is  no  interruption  mder  '^^ 

and  Oihers.  the  fourth  section,  and  the  title  of  the  party  claimiiig  *9 
the  watercourse  is  complete  before  the  commenoenieflft  ^ 
of  his  suit  Again,  suppose  the  case  of  a  user  for  -  ^ 
twenty  years,  which  does  not  confer  an  indefeasible  t 
title,  and  then  the  lands  descend  to  an  idiot ;  after  the  i 
lapse  of  other  twenty  years,  the  right  is  perfected,  and  X 
no  remedy  for  the  trespass  can  be  maintained.  \Pwrht  B«  ^ 
It  is  the  intention  of  the  act  that  an  enjoyment  of 
twenty  years  shall  be  of  no  avail  against  an  idiot 
other  person  labouring  under  incapacity,  but  that 
of  forty  years  shall  confer  an  absolute  title  even  against. 
parties  under  disabilities.]  By  the  sixth  sectioiif 
presumption  shall  arise  upon  proof  of  an  enjoyment 
less  than  the  periods  prescribed  in  the  other  clauses 
the  act;  and  the  second  section  declares,  that  the  rigb: 
must  be  actually  enjoyed  for  forty  years;  yet  here 
other  side,  by  putting  a  literal  construction  on  the  ibilr^lHf 
section,  and  saying  that  the  title  is  perfect  if 
years  have  elapsed  previous  to  the  commencement 
the  suit,  attempt  to  raise  a  presumption  upon  a 
for  a  shorter  period  than  forty  years,  for  the  acticxo 
must  necessarily  be  brought  after  the  act  complaint 
of  is  committed.  These  and  other  inconsistencies 
would  arise  upon  the  different  clauses  of  the  statute  if 
the  fourth  section  is  to  be  construed  literally,  but  aB 
difficulties  may  be  avoided  by  holding  that  the  inten* 
tion  of  the  latter  section  is  only  to  prevent  a  party 
from  founding  a  claim  upon  acts  done  at  distant 
intervals  during  the  prescribed  period,  and  to  requlti 
that  there  shall  be  a  continued  user,  without  any  cei 
sation  of  the  right  alleged,  down  to  the  time  of  actio 
brought. 
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Thirdlyi  with  regard  to  the  replications^  the  case  of       1836. 
BriglU  v.  Walker  disposes  of  the  objection  that  they     ^^^^">t^ 
da  sot  show  that  the  plaintiffs  are  entitled  to  the  re-    ^„^  Another 
TiitioD  expectant  on  the  determination  of  the  lease  for  v. 

lifBi;  That  case  established  the  broad  principle^  that  and  Otliers. 
tks  fords. 'V  as  of  right*'  m  the  fifth  section,  mean  as  of 
r^t  ggunst  all  the  world  ;  and  though  a  party  may 
li«e  acquired  a  right  against  A.^  that  is  not  sufficient* 
[Smk  B.  In  Bright  y.  Walker ^  the  court  went  very 
B«idi  apoa  the  introduction  of  the  words  ^'  tenant  for 
li^  into  the  seventh  section.]  According  to  that 
Klthorityi  in  case  there  is  a  life  estate  existing^  any 
lenoQ  may  take  advantage  of  it^  inasmuch  as  during 
ts .continuance  the  enjoyment  of  an  easement  will  not 
iffict  the.  fee,  and  thiurefore  it  is  immaterial  whether 
he  plaintiffi  are  shown  to  possess  the  reversion  ex- 
pectant in  the  lease  for  lives  or  not;  for  as  the  re- 
'Onioner^  whoever  he  may  be,  b  not  bound,  there  has 
^  beea  that  enjoyment  as  of  right  against  all  the 
*^  which  is  required.  [Lord  Abiiiger  C.  B.  Your 
''fficolfy  is,  that  the  plaintiffs'  reversion  may  be  derived 
^  tf  the  lease  for  lives.  Parke  B.  According  to  the 
'^C9tb  section,  a  tenancy  for  life  is  included  in  the 
^^^  of  fi>rty  years.  The  eighth  section  only  takes  it 
^t^Q  condition  that  the  reversioner  shall  bring  his  ac- 
'^  within  three  years  after  its  determination;  a  user  of 
*^  years  confers  a  prima  facie  title,  which  is  good  un- 
^  the  reversioner  pursues  his  remedy  within  the  three 
^^  .  In  Bright  v.  Walter  the  construction  was  upon 

twenty  years'  period.]  It  is  submitted  that  it  is 
'  necessary  to  aver  that  the  reversion  expectant  upon 
^  hfe  estate  is  in  the  plaintiffs;  but  if  so,  that  it  suffi- 
K^y  appears  on  the  whole  record  that  such  reversion 
Seated  in  them,  for  they  are  stated  in  the  declaration 
^  reversioiiiers  of  some  term,  and  that  term  is  shown 
^   the  replications  to  be  the  life  estate  in  question. 
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1886.  Fourthly,  with  regard  to  the  form  of  die  repKntiaiML^ 

'^-^^^'^     the  cases  of  TonUinson  v.  Dighton  (a)  and  Damd  '^^ 
and  Another    UpUgiJb)  establish  that  a  feoffment  is  a  good 
^'  of  a  power.    The  replications  state  that  Riot 

and  Others,    executed  the  power,   and  show  that  he  must 

intended  to  do  so,  for  otherwise  he  had  no  authority  to 
make  a  lease  for  a  longer  term  than  his  own  life ;  am/ 
as  he  affects  to  grant  one  for  three  liveSf  the  law  as- 
sumes  that  he  meant  to  exercise  his  power;  Clnvji 
case  (cX  Scrape's  case  (d  )•    It  is  admitted,  that  if  tbe 
instrument  is  a  feoffment,  no  profert  need  be  made; 
and  if  it  be  a  deed  operating  under  the  statute  of  i 
profert  is  equally  unnecessary  (e);  so  that,  in 
view  of  the  case,  a  profert  is  not  required.    The  pUft* 
tiffs  were  obliged  to  show  that  the  lease  was  granliA 
by  indenture;  for  that  was  prescribed  by  the  power ' 
and  an  indenture  is  evidence  of  a  feoffinent,  which, 
the  statute  of  frauds  29  Car.  2.  c  3.  s.  1.,  most 
be  in  writing.    At  all  events,  if  the  word  **  indcntaie^  ^ 
is  wrong,  it  should  have  been  spedaUy  deoNiRed  to^^ 
as  it  is  only   surplusage.     Furtiier,  **  by 
enfeoffed,''  is  a  correct  mode  of  pleading.    The  ea 
form  here  used  is  to  be  foimd  in  Cohe*a  Entries  (/)» ^ 
and  although  profert  was  there  made,  that  makes  m   ^ 
difference,  for  it  was  not  necessary.     Neither  is  it 
requisite  in  these  replications  to  show  that  the  parly 
made  an  appointment  in  pursuance  of  the  power.    In 
Whithck*6  case  (//),  the  plaintiff  set  forth  a  power  for 
the  lessor  to  make  leases  for  lives,  and  stated  thai  be 
Uased  in  execution  of  such  power. 

Wightmm  in  reply.    First,  with  respect  to  the 

(a)  I  P.  Wms.  149 ;  1  Salk.  239 ;  2  Sanders  on  Uses,  84. 
(6)  Latch.  139 ;  Sir  W.  Jones,  137.  (c)  6  Co.  18,  a. 

(d)  10  Co.  143,  e.  (e)  1  Sannd.  9  a.  note. 

(/)  217,  b.  (g)  a  Co.  69 ;  Co.  Eatrito,  eoa 


suit  .ttat  /may  be  broughC^  and.  tbai/  Ibe  olaiin 
reeiBt^  by  aome person  baving  tbe;righ*;la'do 
alii  eventa^  aftec  the  kpiie  of  fovty  y^arfttthejrei 
dan  alone  maintain;  an  action,  and  .*airt»  in  the 
case^  it  caimot  be  aseumed  that  theplabitiffii>I 
revermion  after  the  expiration  of  the  forty  yeai 
i^cpHoatione  are  cleariy  bad  from  not  shoviog 
plaiotifia  posseas  tlie  rereraion  expectant  on  tl 
for  liyeai  *  Thirdly,  as  to  the  form  of  'the  repl 
It:  do^a  not  necessarily  appear  that  the  deed 
eyieetttioncf  the  power.  If  the  word  *' grani 
beeoiUaedf  it  would  have  been  within  the  term 
power,  but  tlie  word  "  enfeoffed"  is  not.  In 
ciitod  frotti'  Cokeys  Ekitries  profert  was  made,  oi 
oy^Jt'waB  allowed,  which  is  tantamount. 

> .  Cur.adv, 

•The  judgment  of  the  court  was  afterwards  d 
by 

Lord  ABiNGBa  C.  B. — This  is  an  action  on  1 
for  an  ii^ury  alleged  to  be  done  to  the  interes' 
plaintiffs*  reversion  in  certain  closes  of  land, 
declaration  allegesi  that  the  defendants  made 
pits  and  holes  upon  a  close  adjacent  to  those  o 
the  plaintiffs  are  possessed  of  the  reversions  ove 
said  lastmentioned  closes  there  is  a  certain 
coursei  in  which  the  water  has  been  accusto 
flow  for  the  use  of  the  tenants  and  occupio 
these  pits  and  holes  were  filled  with  water  imfMn 
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with  iron  and  other  metallio  substances,  which  reh- 
doed  the  water  hnpure,  in  which  state  the  defendants 
cttttdit  to  be  turned  into  the  watercourse^. and  to  be 
med  with  and  to  adulterate  the  pure  water;  which 
foild  odierwise  have  flowed  over  the  plaintiff'  iand.- 

Tothit  the  defendants  plead  two  pleas,  which  nre 
■(bsUotially  the  eame;  via.  that  the  marquis  of  =  An-^ 
^tmwBB  the  occupier  of  a  copper  minej  and  of  the 
doNS npon  which  the  pits  and  holes  were  sunk:  and 
tint  be,  and  -all  the  occupiers  of  that  mine,  for  the 
ipue  of  forty  years  before  the  commencements  of  this 
vkt  iuve  been  accustomed,  and  were  and  are  entioled 
aofrigbt  to  sink  the  pits  and  holes  in  AeircloMs^^far 
tke  purpose  of  plaeing  therein  the  water  pumped  out 
of  die  mine^  and  of  precipitating  the  copper;  and  had! 
br  die  Bime  space  of  time,  before  the  cornmencement 
of  due  suit,  been  accustomed  of  righti  and  without 
B^temptioa,  to  cause  the  water,  after  it  was  so  used, 
^fttv  down  the  watercourse  in  the  declaration  menu 
^"^i  over  the  closes  therein  meataoned,  and  in  effect 
to  do  that  of  which  plaintiffs  complain;  and  then  jus- 
^  the  acts  done  by  them  as  the  servants  of  the 
^'quis  of  AngleseOf  under  the  right  so  set  up  and 
'^'cised  for  above  forty  years  before  the  commence- 
-''t  of  this  suit. 

^e  replications  set  forth,  that  Mice  Thomas  was 
^ed  in  his  demesne  as  of  fee  of  the  several  closes 
^l*  which  the  watercourse  passes;  and  that  by  certain 
^turea  of  lease  and  release  therein  stated,  his  in^- 
^«t  was  conveyed  to  trustees  for  the  uses  therein  men- 
ded, and  one  of  which  was  to  the  use  of  iitoe  Thomas 
'  lib,  with  a  power  to  JBsce  ThomaSf  wliilst  so  seised  of 
^  freehold  for  hb  life,  to  grant  leases  upon  certam 
nditions  therein  named  by  indenture;  that  Hice 
b^Mo^  by  virtue  of  this  settlement,  did  become  seised 

the  freehold  for  his  life;  and  that  whilst  he  was 
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1836.       «o  teised  by  virtue  of  the  power  therein  contuned 

S^^v^^    did  by  indenture,  duly  made  between  himself  of 

and  Another  ^°^  P'^^^  ^"^  Edward  Hughes  and  ThomoM  Wittiam 

^'  the  other  part,  enfeo&d  the  said  Hughes  and  WUU 

and  Others,    of  the  said  closes,  for  and  during  the  term  of  the  1 

of  William  Lewis  Hughes,  now  Lord  Ditun-ben^  0 

Williams  and  John  Davis,  and  the  longest  liva 

them:  and  the  replications  conclude  by  stating  ; 

Lord  Dinorheut  one  of  the  lives,  is  still  in  being. 

To  these  replications  there  is  a  demurrer. 

The  first  point  to  be  considered  in  this  case  is,  i 
ther  the  pleas  were  bad  in  substance.  Two  object 
were  made  to  them. 

First,  that  the  right  claimed  of  pouring  dirty  w 
into  the  watercourse  in  the  plaintiffs'  land,  is  not  wi 
section  S  of  2  &  3  W.  4.  c.  71. 

Secondly,  that  the  pleas  are  bad,  because  the  t 
years'  enjoyment  is  not  stated  to  have  been  befiwe 
act  complained  of  in  the  declaration,  and  juatifiec 
each  of  the  pleas. 

Upon  the  first  of  these  objections  the  court  intini 
a  clear  opinion  in  the  course  of  the  argument, 
thought  that  the  right  in  question  was  within  sectioi 
as  being  a  claim  to  a  watercourse  over  the  land 
another,  and  we  have  seen  no  reason  to  change  t 
opinion. 

The  other  objection  requires  more  consideratioa 

It  is  said  for  the  plaintiffs,  that  although  the  ac 
sect.  4.  expressly  states  that  the  periods  of  twenty 
forty  years  shall  be  deemed  and  taken  to  be  nexfc 
fore  tlie  commencement  of  some  suit  wherein  the  al 
shall  have  been  brought  into  question;  yet  that 
enactment  must  be  construed  to  mean,  that  the  peri 
sliall  be  those  next  before  the  act  complained  of^ 
account  of  the  absurdities  and  inconveniences  to  wl 
a  literal  construction  of  this  provision  would  give  li 
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Ooe  of  these  alleged  absurditiefl  and  inconveniences       1836. 
wi3|  Alt  no  good  tide  could  arise  to  any  incorporeal    <^^\'^^^ 
kKdituaent  mentioned  in  the  statute  by  virtue  thereof,  andAmSher 
■ileM  Bome  action  should  have  been  brought  by  or  v. 

igaint  tbe  party  claiming  it;  to  which  may  be  added,  and  Others, 
that  one  tetion  could  not  perfect  the  title  to  the  right, 
n  the  act  requires  an  enjoyment  for  the  full  period 
Bmnediitely  before  any  action.  Another  was,  that  if 
the  act  be  so  construed,  the  plea  justifying  under  such 
t  right  must  be  on  the  face  of  it  absurd,  as  each  of  the 
pkag  in  question  is  suggested  to  be;  for  each  justifies 
•s  act  done  at  a  particular  time  by  the  defendant  as 
heing  then  lawful  and  then  done,  because  the  defendant 
M^y  enjoyed  the  right  of  doing  the  same  thing  for 
s  period  of  time  afterwards;  so  that  it  is  said,  that  the 
diaiBcter  of  the  act,  whether  it  be  wrongful  or  rightful, 
<^>B&ot  be  known  at  the  time  by  the  party  doing  it,  but 
^^toidf  upon  a  subsequent  event. 

We  sre  of  opinion,  however,  that  it  is  impossible  to 
^^^i^itrue  the  act  of  parliament,  as  intending  that  the 
I'^odi  of  years  mentioned  should  terminate  at  a  dif- 
^''^t  time  from  that  fixed  in  express  and  positive 
^'^.    If  the  words  of  the  statute  were  capable  of 
^>tig  modified,  so  as  to  avoid  an  inconvenience  plainly 
^'^  maniiesdy  arising  from  a  strict  construction  of 
^^m,  we  ought  to  do  so;   but  here  the  words  are 
p^^dseand  unambiguous,  and  the  mischief  suggested 
^  pcffaaps  rather  apparent  than  real ;  and  most  cases  of 
Sraats  by  prescription,  before  the  act  passed,  were  of 
^ke  asme  nature,  and  the  validity  of  right  gained  by 
them  depended  much  upon  the  mode  of  enjoyment 
tmtil  that  action  was  brought,  in  which  they  came  in 
qiMifion:  and,  with  respect  to  the  form  of  the  plea, 
which  ii  at  first  sight  somewhat  incongruous,  it  is  to  be 
otxerved,  that  tiiere  is  something  of  the  same  kind  of 
uioongmity,  but  by  no  means  to  the  same  extent,  in 
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1836.       ^^^  usual  mode  of  pleading  a  preflcriptioiij  which. at; 

^-^^^^^    that  some  person  seised  in  fee,  from  time  whereof/ 

and  Anther   memory  of  man  is  not  to  the  contrary,  until  and  at 

V'  time  when,  &c.^  and  from  thence  hitherto,  bath  hadi 

andOihers.    enjoyed,  and  hath  been  used  and  accustomed  toh 

and  enjoy,  and  still  of  right  ought  to  hare  and  ei^q 

particular  easement;  and  then  justifies  the  act  done 

reason  of  that  enjoyment,  which  enjoyment  is  .b 

before  and  after  the  time  of  such  act. 

It  appears  to  us  that  the  statute  in  question  intern 
to  confer,  after  the  periods  of  enjoyment  therein  m 
tioned,  a  right  from  their  first  commencement,  and 
legalize  every  act  done  in  the  exercise  of  the  ri^ 
during  their  continuance;  and  we  think  the  pleas  c 
for  these  reasons,  sudicient  in  point  of  law.     .      n 

The  next  question  is,  whether  the  replications* 
good,  and  we  arc  clearly  of  opinion  that  they  are  ni 

The  enjoyment  of  the  right  during  forty  years  ajle^ 
in  the  pleas  being  admitted,  the  replications,  wL 
^state  only  an  existing  tenancy  for  life,  are  no  ansv 
for  the  time  of  a  tenancy  for  life  in  a  person  i 
might  be  otherwise  capable  of  resisting  the  cla 
though  excluded  by  section  7.  from  the  computation 
the  shorter  period  of  twenty  years  absolutely,  is  by  « 
tion  S.excluded  from  the  computation  of  the  larger  peri 
of  forty  years  conditionally  only  ;  that  is,  provided  t 
reversioner  expectant  on  the  determination  of  the  te 
for  life,  shall  within  three  years  (that  is,  probably  ^ 
fore  the  end  of  three  years,)  after  such  determinat 
resist  the  right ;  and  it  does  not  appear  that  the  plaint 
are  entitled  to  the  reversion  expectant  on  that  lei 
though  it  is  averred  that  they  have  a  reversion  exped 
on  the  determination  of  the  interest  of  the  tenants  in  ] 
session.  The  tenancy  for  the  Ufe  of  Lord  Dinori 
the  cestui  que  vie,  is  therefore  not  to  be  excluded  on 
pleadings  from  the  period  of  forty  years,  and  sr 
period  being  complete,  the  defendants  arc  entitled  tc 
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lodefeasible  right  to  the  easement  claimed.  1836. 

Another  objection  was  urged  to  the  mode  of  stating  ^^^"'"^ 

tlic  feoffment  in  the  replication,  upon  wliich  it  is  not  and  Another 

necessary  to  enter.  „,    '^' 

iir    I        i.  1  .  «     •  .  Williams 

Me  therefore  think  that  the  defendants  are  entitled    and  Oihers. 
to  judgment,  but  on  account  of  the  difficulty  in  constru- 
ing the  new  act,  and  the  importance  of  the  case,  the 
phintiffs  may  amend  on  payment  of  costs. 

Judgment  accordingly. 


Franco  against  Natusch. 


TjEBT  on  four  policies  of  insurance  effected  at  VVliere,  in  an 
LloycTs ;  one  a  valued  policy  for  400/.  on  the  ^Hcyofin- 
body  of  the  ship  Activa;  the  second  on  specie,  valued  surance,  the 
at  300/.,  or  as  interest  might  thereafter  be  declared,  by  perils  of 

wd  on  goods,  valued   at    1400/.,  and  on   board   the  tjie  seas,  and 

,",,_._  ,     ,  ,  the  insurer 

vessel;  and  the  third  on  goods,  by  agreement  between  pleaded  un- 

Mfflred  and  assurers,  valued  at  600/.,  in  continuation  s^Y?'^\'"f*^ 

^  '  of  ship  at  the 

ofthe  former  policy  on  goods  valued  at  1400/.;  the  commence- 
fcarthon  goods  by  agreement,  valued  at  200/.,  in  con-  JToyagSwe 
tojwation  of  the  two  last  policies.     The  voyage  in-  that  the  ship 
wred  was,  lost  or  not  lost,  at  and  from  St.  MichacVs  to  prima  facie  to 
^a  Cruz  de  Teneriffe  and  Lanzarotte,  both  or  either,  be  seaworUiy, 
•Wi  liberty  to  take  in  and  discharge  goods  at  Madeira,  on  the  in- 
•Portoguese  island,  and  during  the  time  of  discharge  f^rer  to  prove 

^  ,  ®     the  contrary. 

^  loading  at  those  ports,  and  from  thence  to  Fayal  But  where  the 

insured  gave 
evidence  of 
^^^'(^iness,  and  that  during  rough  weather  on  a  short  voyage  a  leak  was  sprung, 
*aich  increased  on  the  crew  so  that  they  finally  abandoned  the  ship,  and  no  contrary 
^cnce  was  adduced  by  the  defendant,  the  court  refuse<l  a  new  trial,  after  a  verdict 
^tbe  plaintiff  for  the  value  of  die  goods  on  board,  on  the  ground  that  the  finding  of 
IIk  jary  that  she  was  seaworthy  when  she  sailed,  but  was  abandoned  too  soon,  was 
e^Qirocal,  no  objection  having  been  taken  at  the  trial  on  that  ground, 

&w^e,a  policy  on  *'  goods  valued  at  1400/."  is  a  valued  policy;  without  stating 
tkparticulars  of  goods  valued, 
loe  onus  of  proving  deviation  lies  on  the  insurer. 

VOL.  I.  D  D 


Franco 
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1836.       in  the  Azores  {a).    The  material  issues  raised  on 

jiumerous  pleas  were^  firsts  whether  the  loss  of 

ship  and  goods  took  place  by  perils  of  the  seas  | 

Natusch.     condly,  whether  the  ship  was,  in  the  language  of  i 

plea,  *'  at  the  time  of  her  setting  sail  and  departing 

her  said  voyage,  and  of  the  commencement  of  the  ri 

in  that  count  mentioned,  unseawortby,  and  improper 

and  insufficiently  manned,  equipped,  apparelled,  ai 

provided  for  the  said  voyage  in  the   said  policy 

thirdly,  whether  the  goods  were  fraudulently  ove 

valued  with  a  view  to  deceive  the  underwriters,  ai 

whether  there  was  any  deviation  in  the  due  course 

the  voyage.     At  the  trial  before  Alderson  B.,  and 

special  jury,  at  the  Guildhall  sittings  after  last  term, 

appeared  that  the  schooner  Activa,  of  60  tons,  sail 

from  St.  MichaeVs  on  a  voyage  to  Teneriffe  and  Ll 

zarotte  on   11  September   1834,  having  on  board 

quantity  of  dollars,  worth  about  300/.,  and  a  quant 

of  European  manufacutured  goods,  which  the  sup 

cargo  proved  he  had  selected  from  one  BuxagWs  atoc 

in  his  warehouse  at  St.  Michaers^  and  valued  at  t 

market  price  there,  amounting  to  about  2100/.  EngUn 

The  master  of  the  vessel  swore  he  had  command 

her  on  several  previous  voyages ;  that  she  had  be 

careened  before  the  voyage  in  question,  and  appear 

to  have  undergone  more  extensive  repairs  within 

short  period,  during  which  he  had  been  on  a  Toyaj 

elsewhere,  and  that  she  appeared  seaworthy  at  tl 

time  of  saiUng.     Shortly  after  she  left  port  on  tl 

voyage  insured  a  gale  was  blowing,  she  sprung  a  lea 

and  had  five  inches  water  in  her  hold  on  the  seooi 

day ;  she  continued  her  voyage  in  rough  weather  ai 

strained  very  much  till  the  sixth  day,  when  she  ani?* 

(a)  St,  Michael's,  one  of  the  Axores  or  WetUrn  Islands,  and  MatMra^ 
iDg  Portuguese  possessions ;  Teneriffe  and  LantarotU  being  two  of 
Canary  Islands  belonging  to  Spain, 
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off  jfadetrs  and  lay  becalmed  for  two  days.    The  gale        1836. 
Mng  Tenewed,  the  master  did  not  dare  to  bear  up  to 
vindward  to  Ftmehal  in  Madeira,  but  proceeded  for 
ZM9miie,  when  on  the  SSnd  she  passed  Forte  Ven-     Natisch. 
'm,  with  thirty  inches  water  in  the  hold.    The  hands, 
fi^mnnmber,  being  worn  out  at  the  pumps  and  the 
water  giining  on  them,  the  vessel  ceased  to  obey  the 
ndder,  became  ringgbh  on  the  water  and  ungovem- 
akie^  and  was  finally  abandoned  when  about  thirty  miles 
fiom  ibore,  and  within  sight  of  land  on  three  sides. 
The  crew  got  to  the  Grand  Canart/  Island  in  one  of 
tfce  boats,  having  saved  the  log-book  and  specie.  They 
Icoled  oat  for  the  ship  from  the  high  grounds,  but  she 
^VHs  never  seen  again.    The  defendant  called  no  wit- 
**»«.    The  learned   baron  told   the  jury  that  the 
Pbintiff  was,  on  that  account,  entitled  to  a  verdict  on 
Ae  mae  of  deviation.    He  stated  that  the  ship  would  be 
loit  by  perils  of  the  seas  if  in  the  course  of  the  perils  of 
^^  voyage  she  sunk  and  foundered  at  sea.     He  treated 
^h^  policy  as  a  valued  one,  and  therefore  that  it  was 
BOt  incumbent  on  the  plaintiff  to  prove  the  value;  but 
added,  that  he  had  given  primd  facie  evidence  on  that 
l^ead,  whereas  the  defendant  had  not  proved  the  goods 
to  liare  been  fraudulently  over-valued.     As  to  the  evi- 
dence of  unseaworthiness,  he  stated  that  whether  the 
phuBtiff  was  or  was  not  bound  to  prove  it ;  he  had,  in 
^wt,  given  primA  facie  evidence  of  it,  assuming  the  issue 
to  be  on  him ;  and  that  the  undertaking  of  the  insurers 
to  provide  against  extraordinary  risk  produced  by  ac- 
cWent,  proceeded  on  the  implied  warrantry  of  the  in- 
MDcd  that  the  ship  was  able  to  undergo  common  perils. 
He  added,  that  where  at  the  time  a  vessel  sails  she  is  ap- 
ptrently  seaworthy,  and  there  is  distinct  evidence  ad- 
duced that  she  was  not  so  at  the  time,  or  adequately  ac- 
counting for  her  subsequent  loss,  then,  though  a  jury 
night  presume  her  to  have  been  unseaworthy  when 

D  d2 
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l^SGs.  she'  sailed,  that  might  be  a  rash  conclusion,  for 
greatest  experience  is  foiled  in  discovering  the  pre 
rT"  way  in  which  stress  of  weather  operates  on  a  slii 
Natuscii.  j^gj.  destruction.  The  jury  found  that  the  vessel 
seaworthy  when  she  sailed,  but  was  abandoned, by 
crew  too  soon  and  without  sufficient  cause.  The  lean 
judge  saii,  that  was  a  verdict  for  the  plaintifT;  which 
servation  was  not  objected  to,  nor  was  he  required 
ask  the  jury  what  the  finding  meant,  or  whether  the  s 
was  seaworthy,  and  the  verdict  passed  accordingly 
2100Z.,  the  full  value  of  the  goods  but  riot  of  the  si 
The  supercargo,  who  spoke  to  the  value  of  the  go( 
was  interested  in  the  ship.  Tiic  verdict  did  not 
elude  the  value  of  the  ship- 

Maule  now  moved  for  a  new  trial.  The  onuis 
proving  the  schooner  to  be  seaworthy  lay  on  the  assti 
not  on  the  insurers.  Tliis  important  question, 
raised  but  not  decided  in  Brown  v.  Tayleure  (a), 
loss  is  so  little  justified  by  the  length  of  the  voyage 
the  amount  of  bad  weather  encountered^  that  eno 
of  suspicion  arises  to  make  it  imperative  on  the  assi 
to  prove  the  schooner  to  be  seaworthy  when  the 
commenced.  Nor  was  this  a  loss  by  perils  of  the  i 
but  by  improper  desertion,  if  not  barratry.  It  is 
every  loss  by  submersion  or  sinking  that  is  a  los 
perils  of  the  seas  ;  e.  g.  Henderson  v.  Jansen  (i),  w 
a  lighter  which  was  taking  in  lac-dye  alongside  a  \ 
was  found  sunk  at  the  fall  of  the  tide,  without  any 
on  board.  The  learned  judge  treated  seaworthine 
an  implied  warrantry  on  the  part  of  the  insured,  wl 
Iiowever,  he  held  was  not  incumbent  on  them  to  pi 
Had  it  been  an  express  warrantry  it  would  be  a  a 
tion  precedent  to  be  so  treated  in  pleading.  D 
tion  should  be  pleaded  by  denying  the  allegation  ii 

(a)  K.  B.  Mich.  1835.  (6)  K.  B.  U\l.  1834,  15  Jamie 
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declaration  tliat  the  ship  was  proceeding  on  Iier  proper        1336^ 
voyage,  for  a  return  to  the  prescribed  course,  after  a    ^^^T^^^^- 
demtiun,  would  not  be  the  same  voyage    insured.  «. 

[Alderson  B.  This  point  was  not  made  at  the  trial.]     Natusch. 
The  pdicy  was  open,  for  the  subject-matter  to  be 
covered  by  it  was  not  stated,  and  the  goods  to  which 
the  value  was  meant  to  be  ascribed  were  not  specified* 

Lord  Abinger  C.  B, — ^The  point  as  to  seaworthi- 
ness was  left  to  the  jury  by  the  learned  judge  in  a 
manner  of  which  the  defendant  cannot  complain,  for  it 
was  in  substance  stated  to  the  jury  that  the  plaintiff 
had  made  out  a  prima  facie  case  of  seaworthiness^  sup- 
posing that  issue  to  be  on  him.  The  judge  then  said 
thatitvras  urged  that  she  perished  without  a  sufficient 
ADiount  of  b^d  weather  to  account  for  her  loss  by  perils 
of  the  seas,  supposing  her  seaworthy ;  and  added,  that 

^1  in  the  absence  of  other  evidence  than  that  of  the 

■      ■  ■    '  ■  .1 . 

weather  during  the  voyage,  they  chose  to  conclude  she 

^ai  not  so,  as  it  was  open  to  them  to  do,  that  then, 
t'  '  I        ■  ■  ■  ■  I 

Uiougli  that  might  be  an  ill-founded   conclusion  fqr 

'^asoDshe  suggested,  their  verdict  must  be  for  the  de- 

^fidant.    Now  the  ship  had  been  extensively  repaired 

**erore  the  voyage.    As  to  the  deviation,  jprima/acie 

®^ence  was  given  by  the  plaintiff  of  her  going  on 

the  voyage,  but  none  of  deviation  was  given  on  the  other 

«ide.   With  regard  to  the  point  that  she  was  not  lost  by 

perih  of  the  seas,  had  attention  been  drawn  to  it  at 

^ue  trial  after  the  jury  had  found  her  to  have  been  too 

■ooii  abandoned  by  the  crew,  it  is  probable  they  might 

'^vq  found  her  to  be  unseaworthy.     But  as  that  point 

^^  not  made  at  the  trial,  and  as  the  learned  judge 

"^S  in  the  presence  of  all  parties,  that  the  finding 

1^  ^^  11 

^^  a  verdict  for  the  plaintiff,  to  which  the  defendant's 

^Unsel  did  not  then  object,  there  can  be  no  new  trial 

^^  that  question  again.    The  verdict  seems  in 
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18S6. 


Fbavco 

v. 
Natusch. 


corroboration  of  an  opinion  entertained  by  the  jury 
the  ship's  seaworthiness^  and  not  as  finding  a  loss 
perils  of  the  seas. 


Parke  B. — It  was  laid  down  in  the  House  of 
in  Parker  v.  Potts  (a\  that  it  must  be  taken 
fojcie  that  a  ship  is  seaworthy  at  the  commencement     oi 
the  risk;  but  that  if,  soon  after  her  sailing,  it  appe 
that  she  is  not  sound  or  fit  for  sea,  without  adeqa; 
cause  of  stress  of  weather,  &c«  to  account  for  it, 
rational  inference  is,  that,  notwithstanding  appearance, 
she  was  not  seaworthy  when  the  voyage  comment 
And  the  prevailing  notion  has  certainly  been,  thut  |b^ 
burthen  of  proving  unseaworthiness  lies  on  the  de^^^^^ 
fendant ;  and  I  believe  I  may  say  it  was  the  iatention 
of  those  who  framed  the  new  general  rules  of  pleading, 
HiL  4  TF.  4,  Assumpsit  I.,  tliat  such  proof  should  laU 
on  the  party  pleading  unseaworthiness.     But  it  ia  not 
necessary  to  decide  the  question  on  which  side  the 
burden  of  proof  ought  to  be  thrown,  for  it  would  make 
no  difference  in  the  present  case  ;  as  the  plaintiff  didf 
in  fact,  give  evidence  of  repairs,  thus  tending  to  prove 
the  ship  was  fit  for  sea ;  whereas  the  defendant  gave  no 
evidence  to  the  contrary,  and  the  learned  judge  did  not 
tell  the  jury  that  the  defendant  was  to  make  out  that 
the  vessel  was  unseaworthy.    The  finding  of  the  juij 
as  to  the  conduct  of  the  master  and  crew  was  equivocalf 
but  as  it  was  not  called  in  question  at  the  time,  it  can* 
not  now  be  disturbed. 


Alderson  B. — It  was  contended  for  the  defendanti 
first,  that  the  ship  was  unseaworthy,  but  I  never  told  the 
jury  that  the  defendant  was  to  satisfy  them  that  she 


(a)  3  Dow's  B.  23,  on  appeal  from  the  Court  of  Sesaioa ;  les  Uis  caie 
of  the  Midwmwer  Blossom,  nom.  WaUon  v.  Clark,  1  Dow'i  R.  330 ;  and 
Foster  v.  Steele,  C.  P.,  6  June  1836. 


Franco 

V, 
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:  neoiidlyy  that  the  interest  in  the  goods  was  incor-        1836. 

dykidy  a  point  which  was  doubtful  on  the  evidence : 

rdly,  that  the  policies  on  the  goods  were  open.     I 

aght  them  valued,  but  left  it  to  the  jury  to  find  the      Natlsch. 

H  of  the  goods  proved  to  be  put  on  board,  and 

J  gave  a  verdict  for  their  full  value  as  claimed  by 

Rule  refused. 


QuiN  and  Wife  against  King. 

jEBT  on  a  bond,  bearing  date  the  I4^th  Auffust  1813,  A  bond  con- 
and  given  by  the  defendant  to  the  female  plaintiff  Jjl^' p^^^^^^^^^ 
we  her  marriage,  in  the  penalty  of  5600/.,  condi-  by  a  third 
led  for  the  payment  to  her  by  one  Thomas  King  of  "^'^.o^l^^^ 
W.,w{th  interest,  on  the  H'th  February  then  next  interest,  pur- 

/.I  suant  to  a  pro- 

oog,  according  to  and  in  performance  of  the  pro-  viso  contained 
I  mentioned  in  a  conditional  surrender,  bearing  even  ^^  a  couditi- 

°  onal  surrender 

e  therewith,  whereby  the  said  Thomas  Kivg  sur-  bearing  even 
teed  to  her  certain  copyhold  lands  for  securing  the  tSbyS' 
mnt  of  that  sum  and  interest ;  and  also  for  the  third  party 
ttvance   of  the  covenants,  &c.   comprised   in   the  to  the  obligee 
1  surrender.      The   declaration   after  stating   the  certain  copy- 

j  .  .1.1  ,        "o*^  *ands  for 

n  set  out  the  proviso  as  contained  m  the  surrender,  securing  the 
*di,  non-payment  of  the  2800/.  and  interest.     Plea,  ?^;"^  '^1^?? 

^factum,  first,  tliat  the 

t  the  trial  before  Alderson  B.  at  the  London  sittings  Jedy  sumf^ 
'^g  this  term,  the  bond,  the  execution  of  which  with  a  i/. 
admitted  under  a  judge's  order,  was  produced,  \^q  43  q^  3. 
ped  with  a  \L  stamp.    It  was  objected  on  the  c.  149;  and, 

*^  ''  secondly,  that 

L^  such  bond  was  not  impressed  with  a  stamp  denoting  that  the  ad  valorem 
hid  been  paid,  it  was  not  necessary  to  produce  the  surrender  to  show  tliat  fact. 
<^re  breaches  of  a  bond  are  assigned  under  the  8  &  9  IT.  3.  c.  11.  s.  8.,  the  jury 
^vess  the  damages  under  a  common  venire  ;  but  where  the  breaches  are  sug- 
I  ODthe  loU,  the  venire  must  be  special. 

pirtv,  on  giving  notice  of  his  intention  to  the  other  side,  is  entitled  to  show 
in  the  first  instance  against  a  rule. 


Jm 
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part  of  the  defendaiit,  firat,  that  aatk?  defendwlbiiir 
no  party  to  the  conditional  suironder,  the  .'bond 
under  the  4-8  Geo.  3.  c.  149.  the  stamp  act  in  \  fionoe      ji^ 
the  time  it  was  given,  to  have  had  the  fuUi  ad  Wciary^gi^. 
stamp  of  6/.;  and  secondly,  that  at  all  erenti  thephjiiti/g 
could  not  show  tliat  the  bond  was  !pro|^rly  atampitiGi^/ 
without  putting  in  the  surrender,  as  it  bore  OQ  ffllm^^ 
denoting  tiiat  the  ad  valorem  duty  bad  been  pfst  ^' 
The  learned  judge  overruled  both  objections,  b^lj  ffH^^ 
the  defendant  leave  to  move  to  enter  a  nonsuit.  ..T|n^^ 
jury  having  found  for  the  plaintiff,  it  was.  discovsn^i 
when  the  verdict  was  about  to  be  enterdd^  thai;  aW 
record-  contained  no  award  of  a  venire  to  assess  dm.  "*-  ^ ' 
damages,  but  only  to  try  the  isssue. 


Baf/ky  now  moved  for  a  rule  to  abow  f^ause  wlQf  a 
nonsuit  should  not  be  entered,  or  why  the  assessment 
of  damages  should  not  be  set  aside  fiir  irregularity. 
First,  this  bond  should  have  been  impressed  with  an 
ad  valorem  stamp.  Wood  v.  Nortati{a)  beafsrin  prin- 
ciple upon  the  present  case.  [Alderson  B.  Tbeve  tb 
mortgage  and  the  bond  were  not  of  even  date.] 
provision  in  the  statute  exempting  all  the  instru-*. 
meats  but  one  from  the  ad  valorem  duty,  applieB  onl; 
where  the  deeds  are  between  the  same 
[Parke  B«  The  act  does  not  say  so.  Is  this  not  ^. 
bond  within  the  clause,  '*  Bond,  &c.  given  aa  asecurii 
for  the  payment  of  any  sum  of  money,  or  for 
transfer,  &c.  which  shall  be  in  part  secured  by  a 
gage,  or  wadset,  or  other  instrument,  &c.  bearing 
date  with  such  bond  ;  or  for  the  performance  of  cove- 
nants contained  in  such  mortgage  or  other  instrumenl; 
or  for  both  of  such  purposes  V  Here  it  is  recited  ca 
the  face  of  the  bond,  that  there  is  a  mortgage  of  the 
same  date  for  securing  the  payment  of  the  money.] 

(a)  9  B.  flc  C.  885;  4  M.  &  K.  673,  S.  C. 


Bgainst  the  rule.    Tbe  breach  assigned  in 

^  ieolaretion  being  the  non-payment  of  the  moneyi 

^^tijiingof  the  wsiie  of  necessity  involT^s  an  asses^- 

^^^^ef  the  damages.    In  all  questions  of  damages 

^'^  may  be  assessed  on  trying  the  issue,  unless  in 

^^<^' eases  where  the  8  &  9  IT.  3.  c.  11.  s,  8.,  makes 

^^  neeeistey  to  have  a  special  award  of  7>enire  for  the 

9^ti66^.    Here  the  breach  assigned  is  admitted  by 

^^plea^  SEnd  die  amount  of  the  damages  is  mere  mat' 

^"n  of  srithmetical  calculation.    It  may,  therefore,  be 

wmbted  whether  any  assessment  of  damages  is  neces^ 

••^Ji  fc«t  if  it*  waa,  they  hate  been  properly  assessed. 

^e  authority  of  the  jury  is  derived  from  the  statute. 
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JhlmJf'Me'tiyb  pftuatiff  dught  to  have  ^hownthat  the. 
sl^MbfiM'^ttty  wtfs^pdd,  in  oidiar  to  establish  •  that; 
Ae  Md->was  properly  stamped  with  a  l&i'Staitipi 
[•AvfcBj  'Phd  sMwief  to  that  objecticHi  is,  that  th^ 
4ltMe4oM  not  require  that  to  be  done  as  a  condition 
fteeedslft. '  ^I^e'dause  does  not  go  ^n  to  :say  that  the 
W<{jage  mutft'ibe  atanped,  otherwise  it  might  be 
MHfoltf  to  show '  that  it  was  so.  Here  every,  oondi'^ 
titt^pl^an  to^have  been  oompiied  with  which  tbe  act 
UHlioses/)"  Secondly,  the  duty  of  tbe  jury  wasi  at  an 
flfidmtoi'Uiey  found  the  issue  in  favour  of  the  plaintiff^ 
(MP'tbeyhadtK)' power  to  assess  thedamagee,  the  awand 
of^aitekeiiilg  only  ad  triandum,  A  rule  being  granted 
oo  tbe  latter  ground,  -  • 

idfuom  apiilied  to  show  cause  in  tbe  first  instance. 

%i9-objected;  ;.  i 

'  Parks  B.-^If  you  gave  notice  to  the  other  side  that 
J^  Bfeant  to  show  caitse  in  the  first  instance,  you  may 
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1886.       and  is  not  giten  by  the  venire,  tat  the  act  nacfB 
^^^"v^^    jury  are  to  assess  the  damages,  and  in  order  to 
^^'"        them  to  do  so,  it  is  not  requisite  to  have  words  specialk 
King.       introduced  into  the  venire.    But  it  is  ques 
whether  a  bond  of  this  kind  is  within  the 
when  the  plaintiffs  mevely  go  for  money  secured  by 
bondy  for  then  it  does  not  differ  from  the  case  of  a 
mon  money  bond  for  the  payment  of  principal  and  in 
est  on  a  given  day.    In  Murray  v.  Lord  Stairiei^  a 
obit  bond  was  held  not  to  be  witUn  the  statute, 
there,  as  here,  the  amount  to  be  recovered  was 
matter  of  computation.     [Parke  B.    This  bond  m 
within  the  statute,  for  it  is  not  only  for  the  paynentoC 
the  money  but  for  the  performance  of  the  ooveDsnl^ 
contained  in  the  surrender.]     No  breach  is  assigned 
upon  the  covenants.    [Parke  B.  You  cannot  coelne 
the  bond  to  the  payment  of  the  money.     You  are 
entitled  to  have  the  judgment  upon  it  to  stand  as  a 
security  for  the  performance  of  the  covenants.    The 
only  question  is,  whether  the  statute,  by  implkatiim, 
gives  the  jury  who  try  the  issue  power  to  aaaesa  the 
damages.    In  the  first  clause  it  does,  but  not  in  the 
second,  and  I  rather  think  that  non  est  factum  has  been 
held  to  fall  within  the  latter,  Ethersey  v.  Jackean  (6).] 
In  that  case  there  was  no  breach  assigned  in  the  decla- 
ration.   At  all  events  the  court  will  amend  the  record, 
which  they  may  do  at  any  time  ;  for  the  mistake  ia  in 
the  nature  of  a  misprision,  having  been  committed  bf 
their  own  officer.     [Alderson  B.    Here  you  want  to 
make  an  amendment  in  order  to  give  the  juiy  authority 
to  find  their  verdict,  after  they  have,  in  fact,  found 
their  verdict,  but  before  it  is  formally  entered.] 

(a)  2  B.  &  C.  82;  3  D.  &  H.  278. 

(&)  8  T.  R.  255  i  see  1  Saund.  58 ;  2  SauD(L  187  b  Dots. 


IN  TSB  Sixth  Ybak  op  WILLIAM  IV.  41 1 

JRyiy  in  wpljm  The  breach  admitted  does  not  1886. 
etftb  the  ffau&tifi  to  an  assessment  of  damages,  for 
t)i0  (kfendant  only  admits  that  he  did  not  pay  the 
mnsf  9i  the  appointed  time.  To  render  an  assess^ 
ooitcf  danagea  unnecessary  the  breach  should  have 
iInvp  bow  much  i«  due  for  principal  and  interest. 
But  tbeie  is  a  dispute  as  to  the  amount  of  interest, 
lid  the  partiea  ought  to  go  before  a  jury  to  decide 
tkatpobi.  [Parke  B.  The  question  is,  whether  this 
tm  Uk  within  the  first  branch,  or  within  the  equity 
of  Ibe  second  branch  of  the  section.  The  first 
bnocb  appears  to  apply  to  issues  joined  between 
pirtiei,  where  the  eenire  would  go  in  the  common 
iiviQ,aiid  the  jury  would  have  power  incidentally  to 
mm  the  damages.  The  point  is,  whether  the 
Iwdi  being  assigned  in  the  declaration  brings  the  case 
vkbin  that  dause,  for  I  think  it  does  not  fall  within 
tfae  Kcood,  as  the  breach  does  not  assume  the  shape 
of  aniggestkm*  At  the  first  glance  the  former  clause 
lesBM  oafy  applicable  where  the  breach  is  assigned  in 
Ae  i^lication,  and  here  the  <mly  issue  which  the  jury 
bave  to  try  is,  whether  the  bond  was  properly  executed. 
44fanm  B.  There  is  no  issue  upon  tlie  breach.] 

Cur.  adv*  vuU, 

^  few  days  afterwards  the  judgment  was  delivered 
hf 

^AUXB  S.— -This  was  an  action  upon  a  bond  within 
^  S  Ic9  W.  8a  c.  11.  8»  8.,  to  which  non  est  factum 
^^  pleaded*  The  objection  was,  that  the  plaintiff* 
^^^^  not  recover  damages  without  the  award  of  a 
^V^^ial  venire,  and  the  court  took  time  to  consider  the 
^^^  and  to  look  for  authorities.    The  statute  provides 
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1836.       <<  that  in  all  actions  which^  from  and  ^1 
^  cbnimencecl,  &c«  upon  any  bond  or  I 

V.  penal  sum  for  non-performance  of  a 

agreements  in  any  indenture^deed,  or  v 
the  plaintiff  or  plaintiffs  may  assign  a 
as  he  or  they  shall  think  fit,  and  thej 
suck  aotimi  ori  actions  shall  and  may 
such  damages  and  costs  of  suit  as  havi 
usually  done  in  such  casesi  but  also  < 
of  the  said  breaches  so  to  be  assigned 
upon  the  trial  of  the  issues  shall  pn 
broken^  and  that  the  like  judgment  sb 
such  verdict  as  heretofore  hath  been 
sti^  like  abtlons ;  and  if  jadgmdnt  si 
the  phtintiff  oh  a  demurrei^  only,  con 
didit^  the  plaintiff  upon  the  roll  may 
bitches  of  the  covenants  and  agree 
thiiflk'fit,  upon  which  shall  issue  a  wr 
that  county,  &c,,  to  summon  a  jury, 
the  trutli  of  eT^ry  otte  of  those  brer 
tlie  damages  that  the  plaintiff  st 
thereby."    Two  classes  of  cases  .« 
plated  by  the  act^  one  in  which  I 
signed  in  the  declaration  or  in  th< 
other  in  which  they  may  be  sr 
Where  they  are  assiffned,  the  jurj 
the  damages  without  the  awar 
but  if  they  are  suggestedy  then 
jury  to  make  an  assessment 
mtist  be  special.    This  was  t 
the  court  had  arrived,  from  t 
independently  of  any  author! 
kins  V.  Hawkshaw  {a)  whlcT 
plaintiffs'  counseli  is  in  point 

(a)  2  Stark 
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oseWFore  Lord  Tenterden,v,'ho  said  that  he  rccol-  1636. 

ded  a  case  on  the  Western  circuit,  where  tlie  same  '^■^" 

Inectioii  was  made,  and  that  he  thought  this  form  of  ^'^ 

[be  record  was  correct.    There  is  therefore  no  douht  ^"'°' 
bat  upon  that  authority  this  rule  ought  to  be  refused. 

r'j:..  •  Rule  refused. 


'■\'\  ■''  .  '■ 

::;!■■       : 


'■  BuRdBY  AffainBt  Stephens  and  Wife. 


'•:  ;.■■ 


,  ,1$  cause^  and  another  actipn  between  the  same  An  arbitrator 

i'  ■  '  .         1-11  n        1  1  .        .  .1      appointed  un* 

,  parties^  bad.  been  referred  to  arbitration  at  the  dcr  an  order 
Wj^Bpring  assizes  for  Gloucestershire^  under  an  order  ^^^mpnus, 

y  .  .        .  »  T  had  power  to 

1^  ,^*  jnius,  by  i^hich  a  verdict  was  taken  for  the  enlarge  the 
ib^ff^subject  to  the  award  of  an  arbitrator,  who  was  jn^^ijfg'awa^j 
D  make  his  award  on  or  before  the  fourth  day  of  the  but  no  special 
if^g^Easter  term,  but  with  power  for  him  to  enlarge  jng  such  en- " 
l!?.time.     Several  meetings  took  place  under  the  re-  li^rgement  was 

1.1  r  1   t      1      1  .  1         pointed  out. 

ftjQicey  which  were  attended  by  both  parties^  and  at  Two  days  be- 
le  last,  which  was  lield  two  days  before  the  original  ^^^\^^  ^^^ 
Q|e  fixed  for  making  the  award  had  expired,  the  ar-  appointed 
totor  appointed  another  meeting  for  the  29th  of  ^"gS  ^Tbt 
lue  following,  to  which  neither  party  objected.    Tlie  sequent  day, 
'litrator  having  neglected  to  enlarge  the  time,  an  ap-  seuce  of  both 
ication  was  made  to  Parke  B.  at  chambers,  and  parties,  to 

it  1  .      «,  .    .  n  1  which  neither 

ferwards  to  the  court  in  Trinity  term,  for  a  rule  to  side  objected. 
m  cause  why  the  time  for  making  the  award  should  "^^^'  that  this 

^  ^  amounted  to  a 

%  be  enlarged,  under  the  3  &  4  Will.  4.  c.  42.  s.  due  enlarge- 

•a  but  both  that  learned  judge  and  the  court  thought  ^^^ 

Ht  they  bad  no  power  given  them  by  tliat  clause  to     Where  a 

°  nominal  ver- 

dict is  taken 
^jwtlo  a  reference,  in  which  the  verdict  is  ultimately  to  depend  upon  the  award, 
s  court  cannot  make  use  of  such  nominal  verdict  against  the  opposite  party,  by 
oving  judgment  to  be  entered  upon  it. 


Bur  LEY 

V. 
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1836.  grant  the  rule  (a).  Mr.  Baron  Parks  haring  aqf- 
gested  tbaft  the  arbitrator  might  act  upon  the  paMi 
agreement  of  the  parties  to  extend  the  tmiey  he  a0- 
Stephens,  cordingly  held  a  meeting  on  the  appointed  day,  nnmlfp 
the  29th  of  June,  which  the  defiendanta  did  not  attn4 
and  on  the  same  day  made  his  award  in  fieivoar  of  the 
plaintiff. 

Martin  on  the  part  of  the  defendants,  obtained  a 
rule  nisi  in  Michaelmas  term  last  to  set  aude  theawardp 
upon  the  ground  that  there  had  been  no  due  ealaige- 
ment  of  the   time;  against  which,   W.  J.  Alexaader 
showed  cause  in  the   present  term.     The  court  afc 
first  discharged  the  rule,  but  on  its  being  indmtod 
that    tlie  plaintiff  had  signed   judgment    upon  the 
verdict  taken  for  him  under  the  order  of  niH  priuSt 
and   was    about   to   tax   his    costs,    the   coart  said 
that  could  not  be  allowed,  and  directed  all  proceedings 
on  the  postea  to  be  stayed  until  further  orders.    Aftev- 
wards,  in  the  course  of  the  same  day,  the  conrideratUia 
of  the  case  was  resumed. 


Parke  B.— I  thought  that  it  had  been  perfectly 
tied  that  the  court  has  no  power  to  make  use  o£  ^ 
nominal  verdict,  taken  subject  to  a  reference,  agaixisl 
the  opposite  party,  where  the  verdict  is  ultimately  ^< 
depend  upon  the  award.  The  cases  in  which  plaice 
tiffs  have  been  allowed  to  enter  up  judgment  on 
nominal  verdict,  are  where  such  verdict  is  taken  to 
cure  the  damages,  the  amount  of  which  is  the  only  que 
tion  referred,  as  in  WooUey  v.  Kelly  (&),  and  Tagkn' 
Gregory  (c).  Here  the  actual  cause  of  action  was 
be  decided  by  the  arbitrator,  and  another 
between  the  parties  was  included  in  the  reference. 

With  regard  to  the  chief  question  in  the  pres^o^ 

(a)  See  4  Dowl.  255.        (b)  1  B.  &  C.  68.         (c)  2  B.  &  Ad.  7  '^4, 
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caw,  whether  the  tone  fbr  making  the  award  was  duly        1836. 


AidERsoN  B. — In  Potter  v.  Newman^  all  the  court 
^^  at  first  inclmed  to  tliink  that  they  had  power  to 
^rge  the  time  only  where  the  arbitrator's  authority 
^  been  revoked,  but  they  were  much  struck  with 

™*  argnment  then  advanced,  to  show  that  the  power 

^  general,  and  I  am  now  of  that  opinion. 

Cur.  adv.  vult. 

Paue  B«  on  a  subsequent  day  delivered  the  judg- 
"oentof  the  court. — In  this  case  a  clause  was  intro- 
duced into  the  order  of  nisi  pruts  for  referring  the 
^we,  that  the  arbitrator  should  be  at  liberty  to  enlarge 
^oe  time  for  making  his  award ;  but  no  special  mode 
<>f  enlargement  was  pointed  out,  either  by  indorsement 
^"f  otherwise.  Several  meetings  were  held  before  the 
^^Pnitlon  of  the  time  originally  fixed  for  making  the 

(a)  ilnle, 29. 


BURI.EY 


ftahrged ;  ati  application  was  made  to  me,*  and  after- 
wuds  to  the  court,  to  enlarge  the  time  under  the  3  &  v. 

4  ma  4.  c.  42.  8.  89.     If  the  application  had  been     Stephens. 
after  the  point  was  discussed,  as  in  Potter  v.  New- 
Mifa),  I  should  have  granted  the  rule.    I  certainly 
was  under  the  impression,  from  not  having  read  the 
daoie  with  attention,  that  the  court  had  power  to 
enlarge  the  dme  only  where  there  had  been  a  revoca- 
dooof  the  arbitrator's  authority;  but  I  have  now  satis- 
fied my  mind,  that  the  court  possesses  the  power  in  all 
cliei.    With  respect  to  whether  what  the  arbitrator 
[      hai]doD6  herejwas  in  compliance  with  the  order  of  nisi 
'      pte)  or,  in  other  words,  whether  the  time  for  making 
i      Ui  award  was  duly  enlarged,  we  will  take  time  to  con- 
niar  the  question. 
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Buni.EY 


1836.        awards  at  the  last  of  which  the  arbitrator  appoiQ 

another  meeting  for  the  39th  of  June,  to  which  neid 

V.  party  objected^   and   on   that  day  made   bis  awai 

Stephens,     '\yhen  tlie  case  was  first  argued,  some  doubt  was e 

tcrtained  by  the  court,  whether,  under  the  circir 

stancesi  there  had  been  a  proper  enlargement  of  t 

time  for  making  the  award  or  not,  but  we  thought  that 

all  events  there  was  ground  for  presuming  a  parol  n: 

mission  between  the  parties.    We  however  discharg 

the  rule,  considering  that  the  question  was  too  dpubt 

for  us  to  interfere  on  behalf  of  either  party,  and  n 

that  if  applied  to  we  should  probably  refuse  to  ehfin 

the  award  by  attachmenti  but  leave  the  plaintiff 

bring  an  action  upon  it,  when  the  question  whed 

it    was    made  in  due  time  might  be  r^sed  bd! 

a  jury.    It  was  afterwards  suggestedj  that  the  pla 

tiiF  had    signed   judgment   upon    the    nominal  ¥ 

diet  taken  under  the  order  of  reference,  and  i 

proceeding  to  tax  his  costs  and  to  issue  execution  ; 

that  it  became  necessary  for  the  court  to  decide 

pointy  which  we  took  time  to  consider,  and  to  search 

authorities.     On  referring  to  the  books,  we  can  I 

no  decision  upon  the  mode  in  which  an  enlargement 

the  time  for  making  an  award  is  to  take  place,  wli 

the  parties  to  the  submission  have  not  pointed  out 

manner  in  which  such   enlargement  is  to  be  ms 

The  question  is  therefore  open  to  us  torsay  whetl 

upon  the  facts  of  the  case,  the  time  was  duly  enlarge 

and  wc  are  of  opinion  that  it  was,  inasmuch  as  the 

bitrator  appointed  another  meeting  for  the  S9tb 

JunCy  in  the  presence  of  the  agents  of  both  partieSj 

which  neither  side  objected :  it  follows,  that  as  the 

bitrator  attended   on  that  day  and  made  his  aw< 

such  award  was  made  in  due  time ;  and  consequei 

this  rule  must  be  discharged. 

Rule  discharged  accordingly,  but  without  CO 


f 
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183G. 


WjurwbiobTi  Executor  of  Abercromdy  deceased, 
against  Bland  and  Others. 

ASSUMPSIT  against  the   defendants,  who  were  ^r^^/';;Jj;"'"' 

three  of  the  directors  of  the  Imperial  Life  Insur-  lifcmado 
me  Cmpantf,  on  a  policy  of  insurance  dated  the  [alion'a^i^^^ 
Shd  October  18S0,  insuring  the  life  of  the  deceased,  iiei-  object  in 
HiM  Uekn  Abercramby,  for  the  period  of  two  years,  insurance  ami 

The  dedaration  alleged,  that  Miss  Abercromby  died  p^*'*^.  ^s  to  her 
1^  iM     -n       VI  nA/\    «     -  11        Ml        iiaving  obtain- 

on  the  Slst  l/ec6mo^  1830,  having  made  her  will  on  cd  similar  in- 

fte  IStfa  of  that  month,  whereof  she  appointed  the  durances  f.om 

■  '  '^'^  other  offices, 

fUntinsole  executor.    Plea,  the  general  issue.  boUi  of  which 

At  the  trial  before  Lord  Abinger  C.  B.  at  the  West-  ^m\^\\x^ 
mtter  sittings  after  last  Michaelmas  term  (a),  it  ap-  jnry  at  the 
peired,  that  on  tihe  first  attendance  of  the  deceased  at  material  to  be 
tb  office  of  the  company,  she  was  accompanied  by  the  known  by  the 

•««i        *..rtii  1        fin-  11  insurance 

vneof  the  plaintin,  who  was  her  half  sister,  and  then  company. 
tqweiented  that  the  object  of  the  insurance  was  to  "<;!J»  that  the 

'  ^  ^  policy  was 

weue  a  sum  of  money  to  the  latter,  which  she  should  thereby 

I  I  •'  "111 

he  enabled  to  do,  provided  she  survived  the  period  of  Jj^oi*,.,^  l^^{^ 
^0  years — that  on  being  questioned  by  the  actuary,  false  represen- 
v^iether  she  had  effected  any  other  insurances  upon  i^  answer  to 
W  Bfe,  she  replied,  that  her  wish  was  to  insure  6000/.,  P^^ol  i"^"^' 

J  *  .•T./.y  •w  nes  not  com- 

*Qu  that  aa   the  Imperial  Life  Insitrance  Company  prised  in  the 
would  only  take  3000/.,  she  should  propose  to  insure  5i,3';ii;^^^ 
^MKM.  with  some  other  office, — that  when  she  attended  required  by 
*t  4e  oiBce  on  the  day  the  policy  was  completed,  she  ofVic^oft^ce  to 
Was  told  by  the  actuary,  that  the  directors  were  dis-  be  asked  of 

^1        1  •  1      1     1      •         .      1  •  .       the  assured; 

pieaied  at  the  answer  she  had  given  to  his  question  and  altiiough 
on  the  former  occasion,  they  having  ascertained  that  1*^°  po)icy,  as 

'         ''  °  framed,  was 

(')  Thif  wu  the  lecoiid  time  the  cause  had  been  tried,  see  ante,  p.  37.      ^".^  ^  J^, 

*  void  on  lali^c 

answers  being 

given  to  such  printed  questions. 

^^t*e,  whether  a  party  may  insure  his  own  life  for  the  bcncnt  of  another,  who 

^'*'c^  the  money  to  pay  the  premiums. 

^^t^  I,  E  B 


Waikwkigiit 
v. 


418  CASES  IN  HILARY  TERM 

1836.  she  had  insured  5000Z.  with  another  office,  and  hi 
made  a  proposition  to  a  third ;  to  which  she  replie 
that  she  knew  Httle  about  the  matter  herself,  as  she  d 

Bland  as  her  friends  directed.  It  was  shown  that  she  ha 
previous  to  obtaining  the  poHcy  in  question,  effecti 
insurances  with  various  other  offices  to  the  amount 
11,000/.  The  death  of  Miss  Abercromby  took  {da 
rather  suddenly  on  the  Slst  December  foUowiog,  s 
having  by  a  will,  bearing  date  on  the  ISth,  and 
which  the  plaintiff  was  tlie  sole  executor,  bequeatfa 
the'  benefit  of  her  policies  to  her  sister  Mrs.  Waiuwrig 
A  witness  proved,  that  the  plaintiff^  shortly  afker  M 
Abercromby' a  decease,  showed  him  two  wills,  statii 
tliat  they  were  made  in  order  that  if  one  CEJled-  ll 
other  might  do  for  him.  It  appeared  also  that  d 
plaintiff,  on  taking  out  probate,  swore  the  penonab 
under  100/.,  and  that  Miss  Abercromby  had  bem  i 
indigent  circumstances,  and  without  the  meffW  < 
paying  the  premiums  upon  the  policy,  which  wei9 
fact  paid  by  the  plaintiff.  The  printed  list  of  queatip 
which  the  assured,  by  the  rules  of  the  Imperial  Q£^ 
was  required  to  answer,  contained  no  question  as  to  i 
object  of  the  party  in  making  the  insurancej  or  ai 
any  insurances  effected  with  other  offices.  The  |ci 
chief  baron,  in  summing  up,  took  the  opinion  of  I 
jury  upon  the  following  points :  first,  whether  U 
Abercromby  effected  the  policy  with  the  Impm 
Office  for  her  own  benefit,  or  as  the  agent  of  I 
plaintiff;  secondly,  whether  the  representationa 
specting  her  having  insured  her  life  in  other  offi 
were  false,  and  were  material  to  be  known  by  i 
assurers;  and  thirdly,  whether  she  miarepreaen' 
the  object  for  which  she  sought  to  insure  her  )ife 
two  years,  and  whether  such  object  was  material  to 
ascertained  by  the  defendants.  The  jury  founds  i 
she  effected  the  insurance  as  the  agent  of  the  pb 
tiff,  and  that  her  representations  both  as  to  having 


[ 
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rand  in  other  ofBces  and  as  to  her  object  in  insuring       1836. 
me  &Isei  and  were  made  on  material  points^  where-     ^•^'v^^ 
P|ioo  a  ?erdict  waa  entered  for  the  defendants,  Wainwright 


Erbmw  moved  for  a  new  trial,  and  contended,  that 

tbeiBlntkHii  or  even  the  conspiracy  of  third  parties,  was 

BOlidmiirible  in  evidence  in  the  present  case.    Admit- 

liiy  Ihit  the  fact  was  establbhed  at  the  trial,  that  the 

•Aoling  of  the  policy  was  a  scheme  on  the  part  of  the 

pUatiff,  yet  as  the  defendants  made  their  contract  with 

wAtof  party,  they  cannot  set  that  up  as  a  defence. 

Aho  the  contract  was  one  from  which  no  benefit  could 

•rifle  until  Miss  Abercrcmhf^  death;  and  therefore, 

vbether  she  effected  the  policy  for  her  own  benefit,  or 

for  the  benefit  of  Wainwright^  was  not  the  question 

vhiflh  ought  to  have  been  submitted   to  the  jury. 

Meneover,  it  appeared  that  she  was  to  pay  the  pre- 

■ioK  \Pwrke  B.  But  the  plaintiff^  was  to  furnish  her 

with  the  money.     Lord  Abinger  G.  B.  The  jury  have 

'bond  that  she  made  the  insurance  as  the  agent  of  Wain- 

wi^ll,]    Where  the  deceased,  by  her  representative, 

^tSm  the  amount  of  the  policy,  it  is  not  competent  for 

Ab  defendants  to  set  up  an  intention  that  a  third  party 

*tt  to  have  the  benefit  of  such  policy.     [  Lord  Abinger 

C<  B.  If  the  facts  are  as  the  jury  have  found  them,  it 

'b  •  dear  evasion  of  the  statute  of  the  14  Geo.  3.  c.  48. 

'^orke  B.  Your  argument  is,  that  any  person  may  in- 

^^  his  own  life  and  give  the  benefit  to  another,  from 

^hoinfloever  the  funds  may  come.]     The  act  was  never 

'^^^antto  apply  to  the  case  of  an  individual  who  insures 

^^*  own  life,  and  at  all  events  it  is  sufHcient  to  satisfy 

'^e  statute,  if  the  party  has  the  legal  interest  in  the 

E^Ucy.     With  respect  to  the  questions  which  were 

^ked  of  the  deceased,  it  appeared  that  it  was  not  the 

?''*U5tice  of  the  oflSce  to  make  the  inquiries  where  they 

the  parties  or  any  of  the  referees,  which  was  the 

E  e2 


V. 

Bland 
and  Others. 
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1836. 
Vernon  against  Turley.  v-^v-^^ 

THE  defendant  was  arrested  on  the  24th  September ,  A  defendant 
snd  gave  a  bail-bond  to  the  sheriff.      On  the  ^^  the  24th 
SihMiciard  Ticr&y,  a  brother  of  the  defendant^  went  September, 
to  toe  {uaintin  and  made  proposals  for  setthng   the  bail-bond  to 
«ctioi,when  the  plaintiff  signed  the  following  docu-  JJj^S^^jf" 

ttQt    .  plaintifTsigned 

"  September  29th,  1835.      lZ!^Xt 
"  Memorandum. — I  do  hereby  agree  to  cause  both  by  lie  agreed 

^  ,  -    -  -         .         y  to  cause  the 

ACUoDs  to  be  ceased  that  are  commenced  agamst  James  action  to  be 
CadiOck  and  James  Turley,  and  to  destroy  a  bill  ac-  J^J^e  defeXnt 
cepted  by  Isaac  Caddick  and  drawn  by  me,  amount  entering  into 
SGOL,  April  10th,  four  months,  upon  James  Turley  t^^J^^Z""' 
entering  into  an  agreement  to  pay  me  the  balance  of  the  balance  of 
n>jr  account,  (as  shall  be  agreed  upon  between  the  part^in^ron, 
parte,)  part  in  iron  in  one  month's  time,  and  the  re-  ^"^  part  in  a 
"wmder  m  an  acceptance  at  two  months  from  the  date  change;  but 
hereof;  if  he  James  Turley  does  or  should  not  fulfil  i^\»^e  dcfend- 

, .  *'  ant  did  not 

^  agreement,  the  present  action  against  him  may  be  fultil  his 
proceeded  with.    The  biU  of  260/.,  drawn  lOth  April  ^,?e%'S(r 
4835  at  four  months,  I  received  from  James  Turley.        might  proceed. 

"  T.W.  Vernon"      ant  did  not" 

fuim  his 

The  plaintiff  in  his  affidavit  swore,  that  at  the  time  ^K'lhe 
'^'^^n  the  above  memorandum  was  signed,  the  said  8th  October 

the  plaintiiT 


^^e  him  notice  that  he  should  go  forward  with  the  action.    On  the  26th  the  de- 
^»»daiit  delivered  to  the  plaintiff  two  bills  of  excha 

the 

^^^'•a,  and  on  the  14th  commenced  an  action  upon  it  against  the  defendant  and  the 


,  — '^mM%,  uciivvrcu  w  luc  plaintiff  two  bills  of  exchange^  one  of  them  drawn  by  the 
^-*''^*thcr  of  the  defendant  and  accepted  by  the  latter,  and  by  the  brother  indorsed  to 
J**e    plaintiff.    On  the  11th  November  the  plaintiff  took  an  assignment  of  the  bail- 


tail,  and  on  the  16th  the  bail  were  served  with  the  writ  of  summons.    On  the 

loth   the  plaintiff  declared  de  bene  esse  in  the  original  action,  and  on  the  24th 

^eclared  against  one  of  the  bail  alone  in  the  action  on  the  bail-bond :  Held,  first, 

uiat  tbe  agreement  was  conditional,  and  as  the  defendant  did  not  fulfil  it  on  his 

P*rt,  the  plaintiff  was  not  bound  by  it ;  secondly,  that  the  taking  of  the  bills  was 

?P*  ^^dcnce  of  anew  agreement  so  as  to  give  time  to  the  defendant : — and  the  court 

**™arged  a  rule  which  had  been  obtained  on  behalf  of  the  bail  to  set  aside  the  bail- 

?^>  on  the  ground  that  time  had  been  given  to  their  principal. 

^^f^  Piaintiff  may  declare  de  bene  esse  in  the  original  action,  ai\er  he  has  brought  an 

^^  against  the  bail  upon  the  bail-bond. 


Vernon 

V, 
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1836.  Richard  Turley  promised  that  the  defendant  should 
wait  upon  him  the  next  day  to  enter  into  such  agree^ 
ment,  but  the  defendant  never  came,  and  that  he 

TuuLEY.     made  sereral  unsuccessful  applications  to  the  defend—^. 
ant  for  the  iron,  as  mentioned  in  the  said  proposal.    On 
the  8th  October  plaintiff  wrote  the  following  letter  t» 
the  defendant  and  Isoclc  Caddick. 


"■  Gentlemen,  <'  Moorcrofly  October  8th,  1835. 

''  In  consequence  of  Uic  non-performance  of  appointments 
by  Kkluird  Turley  on  your  behalf  to  arrange  tlie  account 
us,  I  consider  myself  at  liberty  and  disengaged  from  the 
made  the  20th  September  1{}35,  and  unless  satisfactory  arrangeme~  . 
arc  made  this  day  for  the  payment  of  the  money,  I  shall 
immediately  with  both  actions. 

*^  Yours,  Arc., 

"  T.  W.  Veaim, 
*^  To  Messrs.  Jama  Turley  and  I$auc  Caddick" 


It  appeared  from  the  defendant's  affidavit^  that  on 
the  20t)i  October  he  delivered  to  the  plaintiff  two  bills 
of  exchange,  one  for  115/.,  being  the  defendant's  own 
bill,  and  the  other  for  100/.,  drawn  by  Ricluxrd  TSnrU^ 
upon  and  accepted  by  the  defendant,  and  by  Rickard 
Turley  indorsed  to  the  pIuintifT.     On  the  11th  No- 
vember the  plaintiff  took  an  assignment  of  the  bail- 
bond,  and  on  the  14th  commenced  an  action  against 
the  defendant  and  his  bail,  and  on  the  16th  Wkitekmue 
and  HodgiiiSy  the  bail,  w^ere  served  with  the  writ  of 
summons.     On  the  18th  the  plaintiff  declared  de  bene 
esse  against  the  defendant  in  the  above  actioflf  and  on 
the  ^4tli  declared  against  Hodgins  alone  in  the  action 
upon  the  bail-bond.    On  the  2(3l  December  Hodgim 
obtained  a  week's  time  to  plead,  and  on   the  9th 
pleaded  a  plea,  to  which  the  plaintiff,  on  the   8Sd) 
demurred.     On  the  1st  January  he  obtainedi  under 
judge  s  order,  a  week's  time  to  join  in  demurreri  whicfacS 
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paiod  WIS  extended^  under  another  order,  until  the        1836. 

Ifth^B).   On  that  day  Archbold,  on  behalf  of  the 

Mf  dbttdned  a  rule  nisi  for  setting  aside  the  bail-bond 

ad  di  imeeedings  thereon,  on  the  ground  that  time      Turley. 

lud  bete  ^en  to  Jame$  Turley,  the  principal. 

Brh  (Wkiimore  with  him)  now  showed  cause.    The 
neaoraiicluiii  signed  by  the  plaintiff  was  only  a  con- 
ditional agreement,  and  does  not  fall  within  the  prin- 
ciple of  the  case  where  a  cognovit  has  been  taken  to 
n  ^  debt  by  itistalments.     It  is  also  a  material  fact 
that  the  agreement  was  made  with  the  brother  and  not 
with  the  defendant,  who  was  to  call  the  next  day  to 
^Bter  into  it^  but  ne?er  came.    The  arrangement  there- 
^  was  at  an  end,  and  there  never  was  any  binding 
^'^^ptio^  cnri  the  plaintiff  not  to  proceed  with  the 
^^^otu    It  has  been  held,  that  a  mere  honorary  obli- 
S^Ujn  on  the  part  of  a  plaintiff  not  to  press  a  defend- 
^t  finr  the  debt  and  costs,  is  not  such  an  indulgence 
^*  win  release  his  bail,  Ladbrook  v.  Hemett  {b) ;  but 
*>«!»  the  |>Iafaitiff  never  entered  into  even  an  honorary 
^^%n|jenent  not  to  go  forward  with  his  suit,  and  he 
S^ve  the  defendant  a  written  notice  that  he  should 
P'litceed.    It  is  tfue  that  two  bills  of  exchange  were 
^>^oded  over  to  him,  but  they  turned  out  to  be  of  no 
'^aIob.    At  all  events  thb  application  should  have  been 
i>BMh  in  Michaelma$  term,  for  where  bail  apply  to  set 
the  proceedings  upon  the  bail-bond  for  irre- 
r«  they  should  come    in    a    reasonable   time. 
[•PMe  B.  Wben  do  you  show  that  the  bail  had  notice 
^  Ami  igvdeitiefltf)    It  appears  from  the  affidavits  on 
dls  OthAr  side  that  fhey  knew  of  it  on  the  2d  October. 

^^nkhU  oontrJU    If  a  plaintiff  wishes  to  declare  de 

(«>  See  poll,  p.  427.  (6)  1  Dowl.  P.  C.  488. 
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1836.        f^^c  esse  in  the  original  action,  he  must  do  JO 

he  takes  proceedings  against  the  bail,  odierwi8e:itiii 
waiver  of  such  proceedings.    Here  the  pliunliff 

Tl  itLLv.     not  declare  until  several  days  after  issuing  the  f 
of  summons  upon  the  bail-bond,  which  was 
waived.  [Parke  B.  What  authority  have  you  for  thati 
By  the  practice  of  the  courts  a  plaintiff  cannot 
in  the  original  cause  after  he  has  commenced  ma 
against  the  bail.  ^  * 

•■     '■      ■'  u 

Whitmore  mentioned  Collet  v.  Bland  (a),  as  ahowk.^ 

the  contrary.  *•       .jn 

[Parke  B.  The  plaintiff  declares  debeneeuBia  ^ 
original  action,  in  order  that  he  may  contend  that  JW 
has  lost  a  trial  when  an  application  is  made  to  set  Mida 
the  proceedings  against  the  bail,  and  so  have  the  baii^ 
bond  to  stand  as  a  security.    It  b  not  neceasarilf  ■ 
consistent, — it  is  only  a  conditional  proceeding. 
Abivger  C.  B.    I  do  not  see  that  it  is  ineonsisMt^^ 
Docs  the  court  hold,  that,  after  declaring  de  bmiemit^^ 
a  plaintiff  can  proceed  against  the  bail?    [PaHb-Bl>K  ^ 
a  plaintiff  were  to  declare  in  chief  it  would  be  '4' 
waiver,  but  not  if  he  only  declares  de  bene  eseeJ]    Bf 
the  rule  of  court,  he  could  not  declare  in  chief  until 
after  special  bail  is  put  in.    It  has  always  been  under^ 
stood,  that  after  commencing  an  action  upon  the  bait 
bond,  a  plaintiff  cannot  proceed  in  the  original  sak 
without  waiving  the  proceedings  against  the  biuL 

But  the  principal  point  in  this  case  is,  that  the  plaiMN 
tiff  has  given  time  to  the  defendant  without  the  consent 
of  the  bail.  It  has  been  said  on  the  other  side^  that 
the  agreement  was  not  with  the  defendant  but  with  his 
brother ;  on  its  face  however  it  appears  to  have  been 

(•)  4  Taunt.  715. 
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OHbwhh  the  finrmer.  [Lord  Abinger  C.  B.  There  is  1836. 
OMiogh  stated  in  the  agreement  to  show  that  it  was 
ttlKXtaj,  for  the  defendant  was  to  enter  into  an 
qpeeBNDt  on  hia  part,  which  he  never  did.]  The  TuBixr. 
^demknt  aweara,  that  one  of  the  principal  objects  in 
CBleifag  mto  the  arrangement,  was  to  relieve  the  bail 
^'imikttiS  from  their  liability.  The  agreement  was 
ailBdQpoiy  for  IB  pursuance  of  it  the  plaintiff  received 
two  UDs  of  exchange  from  the  defendant,  on  one  of 
vfaicfa  he  got  the  additional  security  of  the  brother; 
lid  <Aw  taking  that  bill,  he  could  not  proceed  against 
the  defimdant  in  the  original  action.  The  plaintiff 
does  not  swear  that  the  bills  have  ever  been  returned. 
Ammiog  the  fiu^  to  be  that  they  proved  of  no  value, 
)it  Alt  Biakea  no  difierence;  for  in  Willison  v.  Whit" 
^(flit  where  that  circumstance  occurred,  the  bail 
held  to  be  discharged.  [Parie  B.  That  was  a 
agreement  to  give  bills  for  the  amount  of  the 
Mtind  costs ;  here  the  bills  were  given  in  part-per- 
iuwtte  of  an  entire  agreement,  the  rest  of  which  has 
MtbeeafidfiUed;  and,  even  supposing  that  you  could 
U|d|^  from  what  passed  that  the  parties  had  abandoned 
^  otigiiial  agreement  J  and  the  plaintiff  agreed  to  take 
the  bills  alone,  you  should  have  apphed  to  the  court  in 
■^fafciefawg  term.]  The  receiving  of  the  bills  amounts 
^  ^  agreonenl  to  abandon  the  proceedings  against 
^  bttl  until  they  became  due.  In  Hannington  v. 
^^on{]^  this  court  held  that  bail  are  discharged  by 
^one  being  given  to  the  principal  without  their  consent, 
''^boitgh  they  may  not  have  been  damnified. 

^Ad  Abinger  C.  B. — There  is  no  occasion  to  cite 
^^"^  to  show  that  if  time  be  given  to  the  principal  the 
^'^u  will  be  diacharged.    The  question  in  the  present 

(a)  7  Trast  54.  (6)  4  Dowl.  P.  C.  256. 


fdihitiff  nteuit  to  ptf«oeed  viA  ths  aedoD.  ' 
queBtion  is,  wfaetber  taking  tb«  VUSk  df  exAu 
«  new  ligreement,  and  gave  time  to  the  [ 
Even  if  tfaat  were  w,  the  bul  ahOitld  haft  I 
the  colirt  in  Miekaebma  tenn ;  bat  I  do  not  ' 
taking  uf  those  bi)b  is  evidence  of  a  new  ag 
for  when  the  plaintiff  accepted  them,  he  in 
bability  expected  tfaat  the  defendant  wouM 
remainder  of  tlie  agreement.  This  rule  must 
be  discharged. 

Parks  B.^I  am  clearly  Of  opinien  that  it 
been  made  out  that  the  bills  were  deUverM 
new  agreement,  so  as  to  suspend  the  pneeedi 
the  tine  upon  them  should  have  run ;  for  tl 
bate  been  received  in  tbe  belief  that  the  d 
would  eompl;  with  the  rest  of  the  agreeue: 
enen  if  tliat  had  been  the  case,  I  am  of  ojd 
the  bail  should  have  come  to  the  court  in  M 
termi 

BoLLAHD  and  OunsBT  Bi.  comiamdt 

Rule  discharged,  with 
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1836. 

Awmgaee  of  the  Sheriff  of  Staffordshire^ 
againit  Hodoims^ 

:laration  in  this  case  was  filed  on  the  24th  On  the  23d 
iter,  and  on  the  3d  December  the  defendant  piainUff  de- 
week's  time  to  plead  upon  the  usual  terms,  ^"rred  to  the 

DieA  olesded 

.  the  defendant  pleaded  a  plea»  to  which  the  by  the  defend- 
K>n  the  23d,  demurred.  On  the  1st  January  "^^I'^l^y^"^ 
ant  obtained  a  week's  time  to  join  in  de-  nuari/,  ob- 
i  on  the  8th  he  took  out  a  summons  for  ih^etojo^in 
e,  in  order  to  allow  him  an  opportunity  of  demurrer, 

-,       .  -  -  .  ,  -  which  was  af- 

appucation  to  the  court,  which  was  granted  terwards  ex- 
;B.,  who  gave  him  until  the  12th,  being  the  tended  until 

/  ®  '  ^  the  12th  under 

of  the  present  term,  to  deliver  the  joinder  a  judge's 
r.     On  that  day  the  defendant  obtained  a  JJI^t^^'    ^"e 
tr  setting  aside  the  bail-bond  given  in  the  defendant  ob- 

.  -I  J-  •      a-i_  ^'  tained  a  rule 

1  a  stay  of  proceedings  in  the  meantime ;  ^j^i  ^^  3^^ 
ich,  after  having  been  enlarged,  cause  was  aside  the  bail- 

,      _  _  ,        ,  ,  ,  ^1  1*1    bond  with  a 

he  2oth,  when  the  rule  was  discharged  with  stay  of  pro- 
In  the  course  of  the  same  day  the  plaintiff  ceedmgs  in 

•'^  *■  the  meantime, 

lament  for  want  of  a  joinder  in  demurrer,  against  which 
en  o'clock  in  the  evening,  and  after  the  HZVo^^iU^ 
had  been  so  signed,  a  joinder  in  demurrer  '^cth,  when  the 

4  rule  was  dis* 

'®^*  charged  with 

costs.     In  the 
,  ,  course  of  that 

i  now  moved  for  a  rule  to  show  cause  why  day  the  plain- 
lent  so  signed,  and  all  subsequent  proceed-  V^^^^"®?^ 

,  ,  .  ,       judgment  for 

id  not  be  set  aside  with  costs  for  irregularity,  want  of  a 

und  that  such  judgment  had  been  signed  too  "l^lJ^rrer/"   ^ 

About  seven 

(d)  See  ante,  p.  421.  o'clock  in  the 

evening,  and 
after  such 
It  ligimd,  a  Joinder  in  demurrer  was  delivered  :  Held,  that  the  judgment 
00  soon,  and  the  court  set  it  aside  as  irregular,  but  on  the  terms  that  the 
lould  join  in  demurrer  instanter,  viz.  before  eight  o  clock  in  tlie  evening. 
will  abide  by  Uxe  rule;  that  demurrer  books  must  be  delivered  four  days 
lent. 
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1836.  Boon.  When  the  defendanti  on  the  12th  Jm/iuarg^ 
tained  the  rule  nisi  for  setting  aside  the  bail-bond 
had  the  whole  of  that  day  to  join  in  demurrer,  ^ 
UoDoiHs.  therefore^  when  the  rule  was  discharged  on  the  tt 
he  had  tlie  whole  of  the  latter  day  in  which  to  lUi' 
such  joinder  ia  demurrer;  for  according  to  thepn 
tice  of  all  the  courts,  when  a  motion  is  granted  wid 
stay  of  proceedings,  the  party  has  the  same  time 
plead  after  such  motion  b  disposed  of  as  he  h 
before,  or,  at  all  events,  he  has  a  reasonable  ifai 
allowed  him  for  that  purpose.  The  practice  of  ll 
court  of  King's  Bench  upon  this  point  has  vaiied,  h 
it  is  now  settled.  In  Swayne  v.  CVammoiuI(«)  d 
court  held,  that  where  a  rule  is  granted  with  a  stq|) 
proceedings  in  the  meantime,  that  the  proceedingia 
staid  for  all  purposes  until  the  rule  is  dischargedt  Bi 
in  St.  Hanlaire  v.  Byam  {b\  Beyley  J.  took  •  & 
tinction  between  the  adverse  proceedings  of  the  {U 
tiff  and  those  of  the  defendant  for  his  own  •erai^ 
and  said,  ^*  that  the  defendant,  whose  rule  nisi « 
discharged  with  costs,  ought  not  to  be,  with  respect  I 
time,  in  a  better  condition  by  reason  of  his  ownnl 
improperly  obtained."  In  that  case,  however,  Sbqji 
V.  Crammond  was  not  brought  before  the  court,  H 
great  inconveniences  were  found  to  result  froii-d 
rule  there  laid  down.  The  point  arose  again  id  ffiyi 
V.  Walden{c)9  which  was  a  case  very  similar  to  d 
present.  Abbott  C.  J.,  in  giving  judgment,  m 
**  When  a  defendant  obtains  a  rule  which  stajff  tl 
plaintiff's  proceedings,  he  is  not  entitled  (as  contend 
for)  to  the  same  time  for  the  purpose  of  taking  I 
next  step,  as  he  had  when  he  obtained  the  rule.  1 
we  think  that  a  defendant  in  such  a  case  should  h 
a  reasonable  time  allowed  him  for  the  purpose  of  tak 

(a)  4  T.  R.  176.        (6)  4  B.  &  C.  970.        (c)  6  B.  &  C.  770, 
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DKl  proceeding;  and  we  think  that  the  whole  of  18S6. 
iajr  on  wliicfa  the  rule  is  disposed  of  is  such  a  rea- 
detinie.*'  Heie»  whether  the  practice  established 
itCBfle^or  dial  laid  down  in  Swayne  ▼•  Crammond^  Hodoims. 
iqpled^  this  defendant  had  the  whole  of  the  S6th 
wry  to  deliver  his  joinder  in  demurrer,  and  con- 
mijf  the  judgment  was  prematurely  signed. 

1  ■ 

• 

4i  emtrk  diowed  caiue  in  the  first  instance. 
II  it  tnrat  out  that  the  application  to  the  court  is 
iBdedi  die  defendant  ought  not  to  be  allowed  to 
tdirantage  of  his  own  wrong,  particularly  where 
lep  to  be  taken  is  his  act  and  not  that  of  the 
liffi  in  St.  Hankxire  v.  Byam,  it  was  observed 
^9%  J.,  that  *'  in  many  instances  the  payment  of 
Mb  of  the  rule  may  not  be  a  suffident  compen- 
I  te  Ae  phuntiff  for  the  km  of  the  time.*'  Se- 
if^it  it  sworn  in  the  affidavit  made  on  the  part  of 
Untiff,  that  the  defendant's  attomeyi  when  he 
M  for  further  time  to  join  in  demurrer,  allowed 
the  plea  was  bad,  and  stated  that  the  facts  therein 
Bi  were  only  ground  for  an  application  to  the 
t.'  Consequently  the  court  has  in  effect  given 
Mat  upon  the  plea.  [Parhe  B.  You  must  dis^ 
cf  the  plea  upon  demurrer.]  At  any  rate  the 
Vi/m  not  set  aside  the  judgment  without  imposing 
i^'snd  will  not  vint  the  plaintiff  with  costs. 

neUoU  replied. 

au  B.— -The  case  of  St.  Hanlaire  v.  Byam  seems 
consistent  with  principle,  but  we  must  be  bound 
m  last  decision  of  the  court  of  King's  Bench, 
rule  must  therefore  be  absolute,  but  without  costs, 
)  point  was  doubtful. 
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HfV  1881 ,  between  Hobert  Plummer  Weddall  of  GooU,       1 880. 

mih^  county  of  Yorhj  gentleman,  of  the  first  part; 

TkmoM  Hawkgley  Cupes  of  Redness^  in  the  said  county, 

Itndeman,  of  the  second  part ;  and  William  Weddall 

if  the  same  plaoe,  gentleman,  of  the  third  part.    It  is 

agreed  between  the  said  It.  P.  Weddall  and  T.  H. 

CqWi  tl^at  they   wUl  forthwith   proceed  to  sell  by 

anctjoni  in  lots,  the  whole  of  the  estates  in  Redness^ 

yilMjifi^  and  Smnejleet,  to  which  they  are  now  entitled 

u  tenants  in  common,  provided  their  price  can  be  ob- 

(iMi  and  tb^t  in  default  of  making  sale  of  the  whole, 

thit  (he  11^  (Mtate.  o^  such  part  as  shall  not  be  sold, 

ihaD,  after  the  first  day  of  August^  and  before  the  first 

dajf  gf  September  next,  be  divided  by  Mr.  William 

TkonUm,  of  Redness  aforesaid,  into  two  equal  lots, 

Mffdjng  to  the  bept  of  his  judgn^ent,  as  to  value  and 

mvnuence :  and  that  the  said  R.  P.  Weddall,  if  he 

Ai4  9(t  BbaU  hftve  the  choice  of  such  two  lots  upon 

Vliif  lOO/t  to  the  said  T.  0.  Capes;  but  if  he  shall 

M  iccept  such  election,  then  that  he  and  the  said 

^  B,  popes  shall  draw  lots  as  to  the  choice :  and  that 

^  party  shall  convey  to  the  other  accordingly,  free 

''^^m  incumbrances  by  him  committed.    It  is  further 

^S^eed,  th^t  upon  sqch  sale  and  partition  the  sum 

^  1002,  «hidl  be  paid  by  the  said  T.  H.  Capes  to  the 

^d  WUKam  Weddall^  the  principal  tenant  of  the  said 

'*(M^  as  n  rppaun^ration  for  bis  losses,  upon  his  giving 

^P  poa^ssion  of  his  farm  next  Michaelmas^  in  addition 

^  v|»t  he  may  be  entitled  to  as  off-going  teitant, 

According  to  the  terms  of  agreement  for  his  farm :  and 

t^  laid  WiUiam  Weddall  agrees  to  give  up  possession 

V)f  bU  vaid  fann  on  MhhaelmaS'day  accordingly,  which 

^k  UP4er8tpod  to  be  the  11th  day  of  October  next, 

f^^ttrriog  to  himself  the  some  rights  as  to  his  following 

Wp  M  if  this  agreement  had  not  been  made;  but  as 

^  laid  7\  J7.  Capes  does  not  now  Jknow  whether  the 
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•1886.  said  William  Weddall  be  entitled  to  a  following 
thb  agreement  is  not  intended  to  give  him  that  rig 
less  he  be  so  entitled,  the  said  William  Weddall  { 
Capes.  his  rent  up  to  Michaelmas  as  heretofore.  Witne 
hands  of  the  parties,  the  day  and  year  first 
written. 

Robert  P.  Weda 

Thomas  H.  Cape 

"  Witness  G.  H.  Capes.  WUliam  Weddai 

''  The  said  W.  Weddall  is  to  be  allowed  to  kei 
possession  of  his  bam  to  Candlemas-day  ISSSt,  i 
stable  for  his  horses,  which  is  attached  to  the  ban 

At  the  trial  before  Tindal  C.  J.  at  the  last 
shire  summer  assizes,  the  agreement  was  proc 
stamped  with  a  1/.  stamp,  when  it  was  objected  h 
defendant's  counsel,  that  it  should  have  been  impr 
with  a  1/.  IBs.  stamp,  inasmuch  as  it  was  in  efi 
surrender  by  the  plaintiff  of  his  interest  in  the 
The  chief  justice  overruled  the  objection,  am 
agreement  was  received  in  evidence.  It  appeaitc 
the  estate  was  not  sold  by  the  1st  of  August^  but 
portions  of  it  were  subsequently  sold,  of  whid 
plaintiff  gave  up  possession,  and  that  the  remi 
was  divided  between  the  defendant  and  JR.  P.  Wi 
according  to  the  agreement;  such  division,  hon 
not  being  effected  until  March  1832,  up  to  ^ 
period  the  plaintiff,  at  their  desire,  continued  in 
session  of  the  part  unsold,  when  he  quitted  it 
became  tenant  to  R.  P.  Weddall  of  the  lands  al 
to  him.  The  jury  having  found  a  verdict  for  the 
tiff,  Cresswell  in  Michaelmas  term  obtained  a  ru! 
for  a  new  trial,  on  the  ground  urged  at  the  trial 
the  agreement  was  improperly  stamped;  against  % 
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Aiexmukr  and  Wightman  {Hoggins  with  them)  now        1886. 

voted  cause.    This  instrument  was  not  a  surrender/ 

fo  only  an  agreement  to  surrender.     Several  things 

^We  to  be  done>  which  might  or  might  not  be  accom-        Capes. 

^piuhed  before  the  plaintiff  was  to  give  up  possession; 

in  fact  the  estate  was  not   sold  by  the   time  named, 

althoQgh  portions  of  it  were  subsequently  disposed  of, 

and  tiie  division  of  the  remainder  did  not  take  place 

untO  bng  after  the  period  fixed  by  the  parties.     If  the 

agreement  was  not  a  surrender  at  the   time  it  was 

signed, it  would  not  require  a  surrender  stamp;  for  the 

objection  with  respect  to  the  stamp  must  be  one  that 

exiats  when  the  instrument  is  made.     In  Williams  v. 

^omjier{a\  which  was  cited  at  the  trial,  the  reason 

wby  the   agreement   between   the  landlord  and  the 

tenant  was  held  to  require  a  surrender  stamp,  was, 

Iweanae  the  landlord  was  to  have  immediate  possession. 

\f»h  B.  No  particular  words  are  necessary  by  law 

to  be  Died  for  making  a  surrender,  if  the  intention  of 

Ae  parties  sufficiently  appears.    That  case  is  clearly 

dUngobhable  from  this.    Here  the  act  is  to  be  done 

^fiUuro*    The  tenant  is  to  give  up  possession  at 

'usioebMU  on  being  paid  100/.     How  can  it  be  a  sur- 

'c^Dder  until  he  is  paid  the  lOOZ.  ?]  In  Parson's  case(&), 

*l^eie  one  by  deed  covenanted  and  granted  to  his 

'^Mor  and  two  others  to  surrender  his  term  at  MicliaeU 

'^'Xdien  next  ensuing,  it  was  held  not  to  be  a  sur- 

'ciidier:    If  this  be  a^urrender,  who  takes  under  it  ? 

It  ia  not  a  surrender  to  the  defendant  and  R.  P. 

^eddoB^fbr  they  contemplated  selling  the  property, 

md  Acre  cannot  be  a  surrender  to  a  future  purchaser. 

\Fvkt  B.  There  might  be  an  agreement  to  surrender 

cither  to  a  future  purchaser  or  to  the  reversioner.]    It 

^  hid  down  in  Viner's  Abridgment,  tit.  Surrender,  6., 

P'-^i  that  ^*  it  is  not  properly  a  surrender,  but  where 

W  3  Biod.  &  Bing.  70  5  6  B.  Moore,  226.  (6)  Djrcr,  374,  b. 

^<>^.  I.  F  F 
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1836.  he  who  surrenders  gives  possession  to  him  who  takes 
by  the  surrender.  What  possession  was  there  giyen 
here?  Again,  in  Cruise*^  Digest  (a)  it  is  stated,  that 
^'  a  surrender  immediately  divests  the  estate  out  of  th< 
surrenderor  and  vests  it  in  the  surrenderee/*  but  then 
was  no  estate  divested  and  vested  in  the  present  case 
The  conditions  contained  in  this  agreement  preyent  ii 
from  having  the  character  of  a  surrender;  and  moie 
over  they  were  not  performed.  It  was  decided  it 
Coupland  v.  Maynard  {b),  that  an  agreement  by  i 
tenant  to  quit  being  conditional^  and  the  condition  ocb 
being  performed,  did  not  operate  as  a  surrender.  Sug 
posing  he  had  not  paid  the  lOO/.,  could  the  defendan 
have  maintained  an  ejectment  against  the  plaintifl^ 
have  treated  him  as  a  trespasser  ?  If  this  was  a  s^ 
render  he  could.  It  is  clear  however  that  it  was 
but  amounted  only  to  an  agreement  to  surrender; 
it  is  consistent  with  that  class  of  decisions  wb/i 
decide  that  an  agreement  to  demise  is  not  a  demise. 

Cresswell  contrd.  The  payment  of  the  lOOL  mm 
not  a  condition  precedent,  and  the  plaintiff  could  noC 
have  retained  possession  until  it  was  paidt  AAn 
Michaelmas^  if  he  had  refused  to  go  out,  the  landlmdi 
might  have  maintained  ejectment.  If  they  mighti  dd 
was  a  surrender,  since  there  was  no  other  way  in  whid 
the  tenant's  interest  could  be  determined;  for  it  is  dea 
that  the  instrument  was  not  a  notice  to  quit  A] 
though  certain  events  might  have  prevented  the  sm 
render  taking  effect,  yet,  if  they  did  not  happen,  it  wi 
still  a  surrender.  [Parke  B.  Is  there  any  authorit 
that  there  may  be  a  surrender  with  a  condition  pn 
cedent,  which  is  not  performed?  It  is  clear  from  th 
agreement  that  the  tenant  is  not  to  go  out  until  th 

(a)  Vol.  iv.  p.  84,  4th  edit,  citing  Thompson  v.  Leach,  2  SaIk.61C 
Show.  Pari.  Ca.  160.  {h)  13  EMt,  184. 
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IDOL  18  pud.    Both  parties  might  have  to  be  ready  at       18S6. 

die  tame  time,  the  acts  might  he  contemporaneous,  as 

in  die  delivery  of  goods,  where  one  party  cannot  call 

vpon  die  other  for  the  goods  without  being  ready  to 

fvf  tut  them.     Both  the  days  for  the  sale  and  the 

difimi  of  the  estate  are  antecedent  to  the  time  for 

gifing  up  possession.    We  are  to  look  at  the  agree- 

■eot  to  lee  the  intention  of  the  parties.]    As  soon  as 

die  nie  and  partition  were  effected,  the  tenant  was  to 

be  paid  the  100/.,  and  he  might  thereupon  have  oom- 

■aeed  his  action  to  recover  it,  while  he  was  not  to 

quit  poasesdon  until  Michaelmas;  so  that  the  surrender 

and  the  payment  of  the  100/.  were  not  connected,  and 

die  one  was  not  conditioned  upon  the  other.    There 

Wng  no  notice  to  quit,  there  was  no  way  in  which  the 

tenaot'a  mterest  could  determine  at  the  time  appointed, 

hot  by  sarrender.    In  a  MS.  case,  which  occurred  in 

1827,  Lady  Gahoay's  tenants  had  signed  a  paper  to 

Ifs^e  dirir  fiurms  at  the  Lady-day  following.   One  tenant 

'^sed  to  go  out,  and  no  notice  to  quit  had  been  given. 

^  ejectment'  being  brought  the  point  was  raised,  and 

we  document  was  held  to  be  a  surrender.     [Parke  B. 

^^  question  was  argued  at  length  in  Johnstone  v. 

^^'dleiiame  (a),  and   it  was    there  decided,  that  an 

'''•^cicnt  notice  to  quit,  which  was  accepted  by  the 

^dJord,  did  Hot  amount  to  a  surrender  by  operation 

^^  W.]    That  case  arose  on  a  parol  notice  to  quit, 

^^  here  there  was  a  note  in  writing ;  and  there  it  may 

^  inferred  ftom  the  judgment  of  Bayley  J.,  that  he 

^cuight  there  might  be  a  surrender  in  futuro.     Coup- 

^••^  ^.  Mcynard  only  follows  up  what  is  laid  down  in 

"^pAmf s  Touchstone  (6),  that  there  may  be  a  sur- 

'^Hdcr,  subject  to  a  condition  precedent  as  well  as 

^^scquent,  and  in  that  case  there  was  a  condition 

P^^ccdcnt.    \Parhe  B.  Admitting  that  the  words  used 

C«)  4  B.  &  C.  922 }  Bee  I  M'Cleland  &  Younge,  141.        (6)  Page  307. 

ff2 
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1836.  h^r^  ^^^  ambiguous,  for  it  does  not  very  clearly  appeax 
whether  the  payment  of  the  money  was  to  be  a  coim- 
dition  precedent,  who  is  the  person  to  whom  the  vixr- 

Capes.       render  is  to  be  made?     "  A  surrender  sursum  redditi^ 
properly  is  a  yielding  up  an  estate  for  life  or  years  't:o 
him  that  hath  an  immediate  estate  in  reversion  or  r^s- 
mainder  (a)."    Here  it  depends  upon  the  condngencry 
of  the  landlords  continuing  the  reversioners,  wheth^i^ 
the  term  shall  be  yielded  up  to  them.     I  entertain  ^rmo 
doubt  that  there  is  no  surrender  where  the  possessic^n 
is  not  certainly  to  be  made  to  the  landlord.]  Assumiv^S 
that  a  surrender  must  necessarily  be  immediate,  it    is 
submitted,  that  if  a  time  arrives  when  an  instrument 
operates  as  a  surrender,  then  it  ought  to  be  staxapetM 
as  such,  if  produced  after  that  period.   A  deed  without 
is  just  as  good  as  with  a  stamp,  except  for  the  purposes 
of  evidence,  for  an  estate  will  pass  by  a  conveyance 
that  is  unstamped;  therefore  if  you  discover  the  defect 
shortly  before  you  have  to  produce  the  instrument,  and 
you  get  it  stamped,  it  must  be  stamped  as  it  then 
operates. 

Parke  B. — Whether  the  stamp  is  affixed  when  the 
deed  is  made,  or  afterwards,  it  must,  on  being  given  in 
evidence,  be  stamped  according  to  its  nature  at  the 
time  of  its  execution.  This  is  a  very  plain  point,  and 
the  rule  must  be  discharged. 

Alderson  and  Gurney  Bs.  concurred. 

Rule  discharged. 

(a)  Co.  Lit.  337,  b. 
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1836. 

The  King  on  the  prosecution  of  Reynolds  against 

Bridger. 


TJPON  the  trial  of  a  traverse  of  a  return  to  a  writ  A  parly,  in 
o{  melius  inquirendum  in  outlawry,  before  Sol* '^^"^''^  }^}^* 

*  ^  ^  •' '  was  convicted 

iuid  B.,  at  the  Middlesex  sittings  after  Trinity  term  of  bigamy,  and 
1832,  a  verdict  was  taken  for  the  crown,  subject  to  the  be^t^sported 
opinion  of  the  court  on  the  following  case  : —  for  seven  years. 

On  the  1 4th  of  September  1769,  Robert  Lathropp  lowing  he 

behg  seised  in  his  demesne  as  of  fee  of  and  in  the  capital  ™*^®  *  ^2^' 
yt        rrr  veyance  Dy 

messuage  called  West  Felton  Hall,  and  also  all  the  lease  and  re- 

fiurms,  lands,  and   hereditaments,  called  Felton  Hall  {a^d^in''^'^''' 
Farm,  situate  respectively  in  the  parish  of  West  Fel-  which  he  had 
to»,  m  the  county  of  Salop,  by  his  last  will  and  testa-  n^^^  that  such 
Bent,  duly  signed  and  published  to  pass  real  estates,  conveyance 
defised  the  same  unto  John  Scott,  his  heirs  and  as-  against  the 

fflgns,  to  the  use  of  his  nephew,  Robert  Lathropp,  for  crown,  there 

r  *^  1  having  been  no 

lite;  and  from  and  after  his  decease,  to  the  use  of  the  attainder. 

first  son  of  his  said  nephew,  Robert  Lathropp,  lawfully 
begotten,  with  divers  remainders  in  the  said  will  men- 
tioned.   On  the  1st  day  of  May  1770,  the  testator 
died  seised  without  having  revoked  or  altered  the  said 
devise. 

On  the  1st  day  of  April  1785,  Robert  Lathropp,  the 
testator's  nephew,  who  had  survived  the  testator,  died, 
leaving  Robert  William  Felton  Lathropp  Murray,  his 
first  son  lawfully  begotten,  him  surviving. 

After  the  death  of  the  said  Robert  Lathropp,  the 
nephew,  the  said  R.  W.  F.  L,  Murray  levied  a  fine 
with  proclamations  of  the  aforesaid  mansion,  farm^ 
lands,  and  hereditaments,  and  afterwards,  on  the  9th  of 
January  1815,  was  convicted  of  bigamy,  and  sentenced 
to  transportation  for  seven  years. 

On  the  15th  and  16th  days  of  A'pril  1815,  K.  W.  F, 
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18S6.       L.  Murray  executed  certain  indentures  of  lease  and 
^T^KiKo     '®l®*s^>  assuming  to  convey  thereby  to  the  claimaiit, 
V.  Edward  Bridger,  and  his  heirs,  the  said  mansion,  fiynn, 

lands,  and  hereditaments,  for  the  life  of  him  the  said  J?. 
W.  F.  Z.  Murray. 

On  the  11th  of  March  18S0,  John  Edward  Beg* 
noldSf  in  a  suit  in  which  he  was  plaintifi^  and  R.  W.^ 
F.  L.  Murray  was  defendant,  then  pending  in 
Court  of  King's    Bench,    obtained    a  judgment  cft^^ 
outlawry  against  R.   W.  F.  L.  Murray^  and 
wards  sued  out  of  that  court  a  writ  of  ocqnoi  utloffor-^. 
tuMf  tested  the  28th  day  of  April,  11  6.  4w,  1 
upon  which  an  inquisition  was  taken,  finding  that  ihm^ 
outlaw  had  several  pieces  or  parcels  of  land,  but 
ting  to  state  what  particular  estate  or  interest  the  oatlw 
had  in  such  lands. 

A  writ  of  meUus  inquirendum  et  capias  utlagi 
tested  the  ^rd  of  May,  1  W.  4.,  1831,  and  retoiv* 
aUe  the  4th  of  June  then  next,  was  subsequentfy 
issued  out  of  this  court  upon  the  application  of  die 
said  John  Edward  Reynolds;  to  which  the  sheriff 
of  Salop  returned  that  the  said  R.  W.  F.  JL.  Jf«r- 
ray,  the  outlaw,  at  the  time  of  the  oudawry,  and  at 
the  time  of  taking  the  last  inquisition,  was  seised  in 
fee  of  and  in  the  said  mansion,  farm,  lands,  and  here- 
ditaments, and  that  the  said  sheriff  seized  the  same 
into  the  hands  of  the  king,  by  virtue  of  the  said  writ. 

The  defendant,  Edward  Bridyer,  appeared  to  tra- 
verse this  inquisition,  and  averred  the  seisin,  will,  devise, 
and  death  of  Robert  LeUhropp  the  testator,  of  the  survi-  ^^ 

vorship  and  subsequent  death  of  Robert  Latkropp  the 
nephew,  die  survivorship  of  JR.  fV.  F.  L.  Murray^  hit  ;  ^ 

entry  and  seisin  pursuant  to  the  said  devise,  and  sub*  r^ 

sequent  execution  of  the  said  indentures  of  lease  and  f^ 

release,  and  traversing  specially  that  the  said  JR.  W.  P.  j^' 

Ih  Murray  was  at  the  time  of  the  judgment  of  the 
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outlawry,  or  at  the  time  of  the  taking  of  the  inquisition^        1886. 
Mied  in  fee  of  the  said  manor,  farm^  lands,  and  bere- 

QltUMntl* 

The  Attorney  General  replied,  that  the  said  R.  W.     BaiDOEK. 

JFl  L  Uwray  was  seised  in  fee  of  the  premises  in 

qiettioD,  in  the  terms  of  the  traverse,  upon  which 

Me  was  joined ;  and  further,  that  upon  the  9th  of 

J^  1835,  and  before  the  conveyance  to  the  defendant 

\         Bridget^  the  said  jB.  W.  F.  L.  Murray  was  convicted 

of  bigamy,  for  having  on  the  ^5th  of  August  1801 

'Bvried  a  second  wife,  his  first  wife  being  then  alive, 

^  was  sentenced  to  be  transported  for  seven  years. 

To  this  defendant  rejoined  nul  tiel  record. 

At  the  trial  the  prosecutor  proved  the  levying  of  the 

^  with  proclamations  by  the  said  R.  W.  F.  L.  Mur- 

^  of  the  premises  in  question,  in  Trinity  term,  41  G .  3, 

^^1»  and  also  the  conviction  of  the  outlaw,  as  stated  in 

^  record ;  upon  which  the  counsel  for  the  defendant 

J^'^Qced  and  proved  the  conveyance  to  the  defendant 

^  the  outlaw,  as  heretofore  mentioned. 

£ither  party  is  to  be  at  liberty  to  cite  the  record  as 

P*t  of  this  case. 

The  questions  for  the  opinion  of  the  court  are : — 1st, 

Whether  the  said  U.  W.  F.  Z.  Murray  was,  taking 

^"^to  consideration  the  records  and  facts  as  above  stated, 

'^laed  in  fee  of  the  premises  in  question,  as  stated  in  the 

»^tiiddon ;  and  2nd,  Whether,  if  the  said  R.  W.  F.  L. 

-"Murray  was  not  so  seised  in  fee,  the  said  defendant  is 

entitled,  under  the  circumstances,  to  traverse  this  inqui- 
•itioo. 

If  the  court  should  be  of  opinion  that  he  was  so  seised, 
^  ttiai  the  defendant  was  not  entitled  to  traverse  the  in- 
^itioQ,  the  verdict  is  to  stand ;  but  if  of  the  contrary 
opudon,  the  verdict  is  to  be  entered  for  the  defendant. 

*^  ^erm$  for  the  crown.    In  this  case  it  is  for  the 
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1836.       defendant  to  make  out  his  title.    [Parke  B.  It  is  not 
put  in  issue  unless  you  can  establish  that  a  conviction 
for  bigamy  renders  a  party  incapable  of  conveying  his 
Bbidoeb.     lands.]    If  it  appears  on  the  whole  record  tliat  the  de- 
fendant has  no  title,  the  crown  is  entitled  to  the  judg- 
ment of  the  court,  for  the  property  being  in  the  hands 
of  the  crown  by  the  seizure  of  the  sherifi^  tbe  defend- 
ant must  come  and  show  his  right  to  oust  the  crown  in 
order  to  obtain  his  writ  of  amoveas  manus.       It  is 
assumed  on  the  face  of  these  proceedings  that  a  con- 
viction for  bigamy  vests  the  estate  in  the  crown  by  at- 
tainder.   [Parke  B.   The  only  two  issues  are,  first* 
whether  Murray  was  seised  in  fee  in  1831,  upon  which 
it  is  clear  that  he  had  only  an  estate  for  life  ;  and  se- 
condly, whether  he  had  been  convicted  of  bigamy,  and 
that  was  proved  for  the  crown  at  the  trial.]     Under  the 
1  Jac,  1.  c.  11.,  which  made  bigamy  a  felony  punish- 
able with  death,  a  conviction  for  that  offence  would 
have  been  sufficient ;  for  although  the  fourth  section  of 
that  statute  saved  the  escheat  to  the  lord,  yet  it  wosld 
not  have  prevented  the  profits  from  going  .to  the  crown 
during  the  life  of  the  convict ;  1  Hale  P.  C.  703 ;  2 
Hawkinsy  c.  49.  s.  29. ;  LovelVs  case  (a).     [Parhe  B. 
Must   there  not  have  been  an  inquest  of  oflice  ?     In 
Doe  V.  Pritckard{b)  it  was  held,  that  an  attainted  felon 
could  make  a  lease  which  is  good  against  all  parties 
but  the  king.     The  crown  must  divest  a  freehold 
estate  either  by  actual  entry  or  by  a  commission  under 
the  great  seal.]     Although  it  may  be  that  now  tbe 
profits  of  the  land  are  no  longer  forfeited  to  the  crown 
for  the  life  of  the  felon,  yet  these  indentures  purport 
to  convey  immediately,  and,  at  all  events,  the  crown  is 
entitled  to  a  year,  day,  and  waste. 

Lord  Abinger  C.  B. — Unless  you  can  make  out 

(a)  1  Salk.  85.  (6)  6  D.  &  Ad.  766. 
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that  1  conTiction  is  an  attainder,  I  do  not  see  that  you       1536. 

have  any  case.  ^^v-^/ 

The  King 

V. 

Paikb  B. — There  can  be  no  forfeiture  of  lands     Bbidgek. 
without  an  attainder.    A  conviction  alone  is  not  sufB* 
cieBt(a).    You  have  no  case  at  all,  and  the  judgment 
most  be  for  the  defendant. 

BoLUND  and  Gurney  Bs.  concurred. 

Judgment  for  the  defendant. 

(a)  See  3  lost.  55 ;  4  Comm.  386. 


Lane  and  Another  against  Bennett. 

JJ£BT  for  goods  sold  and  delivered^  money  lent;  Ireland  is  still 
&c.    Pleas  (before  the  new  rules),  first,  nil  debet ;  yo^nd'thrseas," 
^  secondly,   the  statute  of  limitations,  21  Jac.  1.  within  s.i9  of 
^'  16.    Replication  to  that  plea,  that  the  defendant  c.  le.  so^as  to 
Wore  and  at  the  time  when  the  said  several  debts  and  e^>**e  a  plain- 
^*^^^es  of  acUon  in  the  declaration  mentioned,  accrued  mence  his  ac- 
*othe  plamtiff,  was  in  parts  beyond  the  seas,  to  wit,  in  ^gL'S'el^he'' 
Inland;  and  that  the  defendant  afterwards,  to  wit,  defendant's 
^^  January  1831,  returned  from  the  said  parts  be-  from^uience 
yond  the  seas  into  this  kingdom ;  which  said  return  of  ^o  England, 
thfi  defendant  was  his  first  return  into  this  kingdom  \^^  the  first 
frwn  the  said  parts  beyond  the  seas,  after  the  accruing  article  of  the 

i»L.ii  act  of  union, 

01  the  said  several  debts  and  causes  of  action :  and  the  30  &  40  G,  3. 
plaintiffs  further  say,  that  they  commenced  their  suit  JjIgfawMend^- 
tiereupon  in  the  action  airainst  the  defendant  within  ment  act,  3  & 

^  4W.  4.  c.  42. 

s.  7.,  declar- 
ing Ireland  not  to  be  ''  beyond  seas,"  within  the  meaning  of  tliat  act,  or  of  21  /.  1» 
c.  16,  (statute  of  limitations.) 
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1836.       six  years  after  the  defendant's  said  first  letum  into  the 
^^^•^^^    kingdom  after  the  accruing  of  the  said  aerend  debli 
and  Aoothcr    and  causes  of  action.   Verification.    Rejoinder,  that  it 
J.    ^;  the  time  when  the  said  several  supposed  debts  tad 

causes  of  action  in  the  declaration  mentioned  acenad 
to  the  plaintiff,  he,  the  defendant,  was  not  in  pali 
beyond  the  seas,  &c.  Issue  thereon.  The  canse  m 
tried  under  a  writ  of  trial,  in  the  sheriff's  court  of 
London,  before  Mr.  Seijt.  Arabiriy  on  S9th  April  18Sfi. 
The  defendant's  letters,  ordering  goods  fcom  the  plaio- 
tifis,  which  were  afterwards  shown  to  be  detiTend, 
were  dated  from  Templemore  barracks  and  DybUn/m 
1826  and  1827.  The  action  was  brought  in  1833,  ud 
the  plaintiffs  had  a  verdict  for  4/.  10s. 

In  Easter  term  last  Steer  obtained  a  rule  for  a  nonrait, 
OT  tor  judgment  non  obstante  veredicto,on  the  ground  dut 
Ireland  was  not  now  a  place  beyond  the  seas  within  4 
Ann.  c.  16.  s.  19.     Erie  showed  cause,  and  Steer  sup- 
ported the  rule.  The  court  (Lord  Abinger  C.  B.  Pofke^ 
Alderson,  and  Gumey  Bs.,)  took  time  to  consider.  Thdv 
judgment  so  completely  embraces  all  the  argumentisd** 
duced  at  the  bar,  that  it  would  be  improper  to  repe^ 
them.    It  was  delivered  in  this  term  by 


Lord  Abinger  C.  B. — In  this  case,  to  a  plea  of 
statute  of  limitations  to  a  declaration  for  goods  sorV 
and  delivered,  the  plaintiff  replied  that  the  defends*^ 
was,  when  the  cause  of  action  accrued,  in  parts 
the  seas,  to  wit,  in  Ireland ;  and  it  appeared  on 
trial  before  my  brother  Arabin  that  the  defendant  i^** 
in  Dublin  at  that  time;  and  the  question  is,  whett^^ 
Ireland  be  now  a  place  **  beyond  the  seas,"  within  t?^' 
meaning  of  4  Ann.  c.  16.  s.  19.,  which  provides  tha^^  ^ 
a  defendant  in  certain  actions,  at  the  time  of  the 
of  action  accrued,  shall  be  beyond  the  seas,  the 
entitled  to  such  action  shall  be  at  liberty  to 
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adkm  against  snch  person  after  his  return  from  beyond  1836. 

the  seas,  within  the  time  specified  in  that  act  and  the  21  ^^^v^^^ 

Joe,  h  c.  16.  IreUmd  befixre  the  union  was  unquestion-  i^^  Another 

aUj  a  place  ''  beyond  the  seas/'    In  Nightingale  ▼.  „    ^- 
(a)  it  was  so  ruled  by  Lord  Holt^  on  considers* 


tioa.  It  must,  therefore,  remain  so  still,  unless  the 
set  of  mkm  tx  some  other  statute  has  otherwise  pro- 
ndoL 

b  ms  ooDtended  by  the  defendant  that  Ireland  is 
ntmr  a  place  beyond  the  seas,  for  two  reasons ;  first, 
heme  it  has  been  enacted  not  to  be  so  by  the  statute 
ik\  IF.  4.  c  48.  s.  7.  There  is  a  similar  clause  in 
S&4I7.4.  c  27.  s.  19.,  but  applicable  to  that  act 
odf:  secondly,  because  it  ceased  to  be  so  by  the  act  of 


The  rtatute  8  &  4  H^.  4.  c.  42.  s.  7.  provides  that 
>M»  pirt  of  the  united  kingdom  of  Cheat  Britain  and 
^T4ndj  nor  the  Islands  of  Man^  Jersey y  Alderney,  and 
^ori^ftc.  bdng  part  of  the  dominions  of  his  Majesty, 
*lMi  be  deemed  to  be  beyond  the  seas,  within  the 
*>Miiiigof  this  act,  or  of  the  act  21  Jac.  1.,  intituled 
As  Act  for  Limitation  of  Actions  and  for  avoiding 
^QU  at  Law/'    This  clause,  it  will  be  observed,  alto- 
s' omits  to  mention  4  &  5  Ann.  c.  16.  s.  19.,  and 
^i>aeibre  it  cannot  have  the   efiect   of  altering  or 
^SfiniiDg  the  meaning  of  the  words  **  beyond  the 
1^  in  that  act,  unless  we  are  able  to  give  such  a  con- 
■taetion  to  the  clause  in  question,  in  furtherance  of  the 
Mation  of  the  legislature,  as  to  include  it :  or  unless 
Au  section  of  the  statute  of  Anne  can  be  considered 
if  some  sense  as  an  appendix  to  or  part  of  the  statute 
21  Joe.  I.,  and  virtually  included  in  any  statutory  expla- 
AsCionof  it. 
We  cannot,  we  diink,  put  any  such  construction  on 

(«)  1  SkMw.  91. 
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1836.       3  &4fW.4f.  c.  4S.  s.  7.  aa  to  include  the  statute  o 
^"^^^^'^    Anvie,  when  another  statute  is  expressly  mentioiied.' 
and  Another  the  words  are  precise  and  clear,  and  incapable  of  bei^f 
^'  construed  to  include  any  other  statutes  by  any  latitudi 

of  construction;   and,  besides,  we  cannot  prediate 
with  certainty  that  the  legislature  really  meant  to » 
dude  the  cases  provided  for  by  the  statute  of  JLmi; 
for  some  reason  may  be  given,  and  was  given  at  the 
bar,  for  excluding  them.    The  great  probability  hot- 
ever  is,  that  the  omission  to  name  the  statute  4  &  S^ium^ 
is  an  oversight:  but  even  if  we  were  quite  satisfied  tint 
it  was  so,  we  could  not  supply  the  defect.    **  A  tem. 
omissus  can  in  no  way  be  supplied  by  a  court  of  law,  ibf 
that  would  be  to  make  laws,"  per  BuUer  J.  1  T.  R.  7i 
The   next  question  then  is,  whether  the  statnto 
of  Anne,  or  rather  a.   19  of  it,  can  in  any  wty  to 
considered  as  an  extension   of  or  appendix  to  dM 
statute  of  21   Jac.  1,  and  virtually  included  in  it 
We  think  it  cannot ;  for  it  is  not  part  of  any  art 
for  the  amendment  or  exposition  of  the  statute  oC 
Jac.  1 ;  it  is  part  of  a  general  statute  for  the  amend- 
ment  of  the    law,    containing    numerous    promoon 
a£fccting  many  branches  of  the  law ;  and  the  statube 
of  Jac.  !•  is  referred  to  in  this  section  not  as  a  stair 
tute  to  be  explained,  but  merely  to   incorporate^  hf 
reference,  the  times  fixed  by  that  statute.    The  Gtfi 
of  BayUy  v.  Marin  (a),  cited  at  the  bar,  diflfers  firoV 
this,  because  there  the  14  JS/iz.  c.  11.,  which  IjsA 
Hale,  in  opposition  to  two  other  judges,  considers  « 
an  appendix  to  the  13  Eliz.  c.  10.,  was  intituled  "  Ai 
Act  for  the  continuation,  explanation,  perfecting,  aal 
enlargement  of  divers  Statutes,"  and  amongst  oAen 
applied  to  the  13  Eliz.  c.  10;  and  besides  the  18  JEfis 
c.  11,  which  he  thought  extended  to  concurrent  leaaei 

(d)  1  Vent.  1244. 
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mted  under  14  Eliz.,  merely  recited  the  13  Elh.,       1886. 
It  contained  general  words  applicable  to  all  leases,    ^-^^v^^ 

I  A  K  V 

hetber  granted  under  one  statute  or  another.     If  the    and  Another 
B  £Kz.  had  enacted,  that  concurrent  leases  granted      ^    ^' 

Bennett 

nler  the  statute  IS  EKz.  c.  10.  should  be  good,  it 
POaU  have  been  more  applicable  to  the  present  case ; 
nt  it  does  not.  For  these  reasons  we  are  of  opinion 
bt  the  statutes  S  &  4  TT.  4.  cannot  be  construed  to 
stend  to  the  4  Anne^  c.  16. 

The  remaining  question  is,  whether  the  act  of 
Bion  had  the  efiect  of  causing  Ireland  to  cease  to 
be  a  "  place  beyond  the  seas/'  within  the  meaning 
of  die  statute  of  Anne  ?  Lord  Coke,  1  Inst.  S60  b., 
m  hii  Commentaries  on  Littleton,  s.  439,  who 
ijpeib  of  one  out  of  the  realm  in  the  king's  ser- 
vice, explains  that  passage  by  the  words  ^*  out  of  the 
fower  of  the  king  of  England,  as  of  his  crown  of  JSng^ 
Ibdf"  and  referring  also  to  s.  677,  where  Littleton 
IKS  the  words  **  ouster  U  mere,**  has  this  commentary 
ndnote, ''  Littleton  saith,  not  beyond  the  seaore:ir^ra 
IMfiormaria,  for  a  man  may  intra  quatuor  maria, 
ad  jet  out  of  the  realm  of  England:  but  infra  qua- 
^  maria  or  extra  is  taken  by  construction  to  be 
vidiin  the  realm  of  England,  or  the  dominions  of  the 
ttine.'*  From  which  it  appears  to  have  been  the  opinion 
tfLord  Coke  that  the  expressions  were,  in  efiect,  syno- 
9nous ;  and  the  phrases,  '*  beyond  or  within  the  seas," 
r^'out  of  or  in  the  realm,"  have  been  used  indiscrimi- 
•tely  in  difierent  statutes.  By  18  Ed.  stat.  4.  modus 
nandi  fines,  fines  conclude  such  as  are  '^  within  the  four 
as;''  and  it  appears  from  a  case  cited  by  Lord  I>yer, 
Plowden,  376,  that  Scotland  was  '' beyond  the  seas," 
thin  the  meaning  of  this  statute.  The  1  Ric.  3. 
7.  relating  to  fines,  uses  the  expression  *'  out  of 
s  land."  The  4  Hen.  7.  c.  24.  has  the  same  expres- 
a,  and  Ireland  has  been  held  to  be  *'  out  of  the 
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1836.       land"  under  that  statute,  CalvMs  case  (a).    The  27 
Eliz.  c.  9.  8.  111.  haa  the  phrase  "  beyond  the 


and  Another   ^^^^  statute  of  limitations,  38  Hen.  8.  c.  2.  ft  &,  mil 

^  ^-  the  words  ^'  out  of  tliis  realm  of  England i*  and  ill 

Beknett.  ^ 


statute  21  Jac.  1.  c.  16.   s.  2.,  *' beyond  the 
However  in  the  case  of  King  v.  Walker  (i),  the  ooat 
of  King*s  Bench  considered  that  the  terms  were  nt 
synonymousi  and  that  the  expresnon  '^  beyond  the  Mi^ 
was  properly  introduced  to  meet  the  case  of  ScaHmif 
and  decided  that  that  kingdom  was  not  beyond  the  mm; 
and  this  decision  is  in  accordance  with  JenkMt  Cb* 
turieSf  First  Century,  Case  IS,  where  after  stating  thai 
if  the  husband  be  in  Ireland  or  Scotland  for  a  year,  od 
the  wife  in  England  during  this  time  has  issoe^  dna 
issue  is  a  bastard ;  it  is  said  that  it  seems  to  tbe  m* 
porter,  '^  that  at  this  day  it  b  otherwise  for  Sealkad  i 
for  both  are  become  under  one  king,  and  they  make  €00 
continent  of  land."    If  then  the  expression  "  b^omA 
die  seas,"  in  the  statute  of  21  Jac.  1  and  4  ^inm^  &16* 
is  to  be  taken  in  a  different  sense  from  the  words  ^  oat 
of  the  land,"  or  '^  of  the  realm,"  and  to  refer  ID 
locality,  Ireland  still  remains  so  notwithstandmg  As 
act  of  union ;  for  that  act  does  not  contain  any  profir 
sion  to  the  contrary.    If,  on  the  other  hand,  these  ex- 
pressions are  to  be  construed  as  equivalent,  and  '*  be- 
yond the  seas'^  in  the  statutes  of  James  and  Anwt 
means  ^'  out  of  the  realm,"  that  is,  out  of  the  realm 
of  England,  the  act  of  union  does  not  bring  Irebmd 
within  that  realm,  or  make  it  parcel  thereof,  or  declare 
that  it  shall  be  so  considered ;  but  it  forms  one  new 
united  kingdom  of  both,  and  provides  that  all  the  laws 
then  in  force  in   each  shall  remain  as  by  law  estar 
blished  in  each.    Any  one  therefore  in  Ireland  is  still 

(a)  7  Coks,  19.  (6)  1  Sir  W.  Black.  SSe. 
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cmt  of  that  which  was  the  realm,  as  contemplated  by        1836. 

the  two  statutes  21  Jac.  1.  and  Anne  (supposing  beyond     ^"^^^^^ 

the  teas  and  out  of  the  realm  to  be  synonymous),  al-    and  Another 
ttoogh  England  has  ceased  to  be  a  separate  kingdom.      ^   ,^; 
"Wci  therefore,  think  that  Ireland  is  not  by  the  act  of 
imon  itself  constructively  brought  within  the  limits  of 
die  ibur  seas,  or  made  part  of  the  realm  of  England. 
Anl  thu  view  of  the  case  is  sanctioned  by  the  seventh 
dnie  in  8  &  4  TF.  4.,  c.  42.  which  is  an  enacting  and  not 
I  declaratory  clause,  and  shows  the  opinion  of  the  legis- 
ktore,  that  without  such  a  clause  /reZan^  would  still  be 
kjond  the  seas.    The  cases  which  have  been  decided 
01  the  writ  of  ne  exeat  regno  are  also  authorities  to  the 
ane  eflfect ;  for  they  were  decided  on  the  ground  that, 
Mtvitiistanding  the  union,  Scotland  was  still  ''  out  of 
Aeieilm''  within  the  meaning  of  the  writ ;  the  opera- 
tin  of  which  was  not  affected  by  the  union;  Doners 
€iie(a);  Bemal  Y.  Marquis   of  Donegal  {b);  but  in 
Ihtui^s  case  the  condition  of  the  recognizance  was 
dfeoed  to  exclude  the  power  of  going  to  Scotland, 
i&kh  otherwise,  at  the  time,  would  have  been  in- 
dnded  in  what  then  was  the  realm.     The  rule  for  a 

Jiew  trial  must  therefore  be  discharged. 

Rule  discharged  (c). 

(•)  1  P.  Win.  262.  (6)  11  Ves.  jun.  46. 

(c)  See  Iktunbjf  y.  Kirk,  2  Bmg.  N.  C.  584. 
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AsLETT  against  Abbott* 

A  declaration     A  SSUMPSIT  by  the  drawer  of  a  bill  of  exchange, 
exchan  c'^^  ^^  payable  to  his  own  order,  against  the  acceptor. 

stated,  that  on  The  declaration  pursued  the  form  given  by  the  rule  of 
thrplaintiff^  Trinity  term,  1  WilL  4,  Schedule,  No.  4.,  and  stated 
made  his  bill    that  the  plaintiff,  on  a  certain  day,  made  his  bill  of 

of  exchancre 

payable  one     exchange  payable  one  month  after  the   date  thereof, 

chte^^'thich  "^'^'c'^  period  has  now  elapsed." 

period  has  Special  demurrer,  assigning  for  cause,  that  the  de- 

foTowing  the"  ^laration  did  not  allege  that  the  time  for  which  the  Inl 

form  given  in  Iiad  to  run  was  elapsed  at  the  time  of  issuing  the  wift 

Triniiu  term,  ^^^  ^^^  commencement  of  the  suit,  and  that  it  was  cod- 

1  Will.  4.  sistent  with  the  allegation  in  the  declaration  that  the 

Sched.  No.  4.    _  ,„  ,  i  a        i  «    i        • 

The  dcclara-    bill  became  due  after  the  commencement  of  the  suit 

tion  was  spe- 
cially demur- 
red to,  on  the       E,  V.  Williams  applied  for  a  rule  to  set  aside  the 

did^^ot  appVar  ^^"^urrer  as  frivolous,  and  to  sign  judgment  as  for  want 
that  the  bill  of  a  pica,  pursuant  to  the  rule  of  Hilary  term,  4  FFtfl. 
the  time  of  ^»  ^o.  2.  He  submitted,  that  the  plaintiff  had  fo^ 
conimL-ncing     lowed  the  form  prescribed  by  the  judires  verbatim,  and 

the  sun,  and  *  /       i  ■•  v 

that  it  was  that  there  was  no  ground  for.  the  objection  raised  dJ 
':?Ty\Tj'''^  the  demurrer. 

the  allegation 
in  the  declara- 

bm^becamr  Parke  B. — The  date  of  this  form  is  previous  to  the 

due  after  ac-  uniformity    of  process  act,  2  WilL  4.  c.  39.,  which 

The  court  re-  makes  all  the  difference.      At  the  time  that  the  rule  of 

fused  to  set  Trinity  terra,  1   WilL  4.  was  framed,  the  form  was 

aside  the  do-  .  . 

murrer  as        quitc  correct  in  actions  by  bill,  but  under  that  statute 
"  Se^Wf  tliat  ^^  ^^  "^  longer  correct.     The  form  would  have  been  open 
since  the  uni-    to  question  on  a  proceeding  by   original,  because  it 
cesTactj^h^^^  might  have  been,  that  the  time  had  elapsed  between 
above  form  is   the  issuing  of  the  writ  and  the  deckration ;  but  not  in 

bad  on  special  •       i      t  mi   •       t 

demurrer.        ^n  action  by  bill,  m  which  the  declaration  was  the  com- 
mencement of  the  suit.     In  this  case,   the  plaintiff 
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m 

Vnew  that  proceedings  by  bill  were  at  an  end.     If  he 
had  stated,  that  the   defendant  made  his  bill  of  ex- 
change bearing  date  on   such   a  day,  the   objection 
•  vould  have  been  cured,  and  that  was  the  old  form. 
Ponnerly,  in  well-drawn  declarations,  if  you  stated  that 
the  bill  was  made  on  a  certain  day,  which  exposed  you 
to  the  risk  of  a  variance,  it  was  sufficient  to  aver  that 
it  was  payable  so  many  months  after  the  date ;  but  if 
jfou  did  not  set  out  the  date  with  certainty,  in  order  to 
tfoid  a  variance,  then  you  must  have  alleged  that  the 
tine  for  payment  had  elapsed  before  the  commence- . 
nent  of  the  suit.     We  cannot  set  aside  this  demurrer 
MfriTolous,  and  you  had  better  consider  whether  you 
thonld  not  amend  (a). 

Per  Cterumi.— (Lord  Abinger  C.  B.,  Parke,  Bol- 

uxD,and  GvRVBY  Bs.) 

Rule  refused. 

(<)  Tbe  plaintiff  amended  his  declaration,  by  inserting  the  wordsi  ' '  which 
fMiodliad  ehpted  befoie  the  commencement  of  this  suit." 
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ASLETT 
V, 

Abbott. 


'ahis  and  Another,  Assignees  of  Arthur  Emerson  a 
Bankrupt,  against  Griffin  and  Hilliiouse. 

Trover  for  lead,  the  conversion  being  laid  subse-  c^ods  were 
quent  to  the  bankruptcy.     First  plea,  that  one  consigned  to 

A.m  London. 

Oh  the  ariiTal  of  the  vessels  in  tbe  river,  the  captains  being  urgent  that  the 

ffndi should  be  taken  out,  applied  to  /i.,ivho  was  then  insolvent,  and  who  at  first 

Rfiued  to  give  any  directions,  but  ultimately,  to  accommodate  the  captains,  gave 

bion  a  verbal  order  to  land  the  goods  at  a  wharf,  where  he  had  been  in  the  habit 

of  boding  goods  under  written  orders,  at  the  same  time  declaring  that  he  would  not 

take  the  goods  in  question.     A,  had  no  premises  of  his  own  on  the  river,  but  had  a 

vwehoiifle  in  the  city.    Tlie  goods  were  landed  on  the  wharf  and  piled  away,  and 

wUle  in  the  bands  of  the  wharfingers  wore  stopped  in  transitu,  shortly  after  which 

A,  became  bankrupt 

Held,  in  trover,  by  the  assignees  of  A.  against  the  wharfingers,  that  the  proper 
inestion  to  be  left  to  the  jury  was,  whether  tiie  wharfingers  took  possession  of  the 
;oods  for  A.  is  owner,  or  for  the  benefit  of  the  vendor. 

Held  also,  that  the  declaration  made  by  A»,  that  he  would  not  accept  the  goods  at 
le  time  he  gave  his  son  orders  to  land  them,  was  admissible  in  evidence,  although 
was  DOC  cominuiiicated  either  to  the  wharfingers  or  the  vendor. 


VOL.  I. 


G  O 
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1836.  John  Stagg,  being  a  trader  carrying  on  busipesa  i 
^"^^^  Stockton'upon-Tees,  in  the  county  of  Duriiam^  hen 
and  Another  tofore,  and  before  the  said  A.  .Emerson  becaii 
Griffin  and  bankrupt,  to  wit,  on  the  Ist  of  December  18S4^  bi 
HamousK.  gained  for  and  agreed  to  sell  upon  credit  to  the  sai 
A,  Emersoriy  he  then  being  a  trader  residing  and  ci 
rying  on  business  in  London^  the  said  goods  ai 
chattels  in  the  said  declaration  mentionedi  at  and  fi» 
certain  price  then  agreed  upon  by  and  between  ^ 
said  John  Stagg  and  A*  Emerson  in  that  behalf,  ai 
.  which  said  goods  and  chattels  were,  according  to  tf 
in  pursuance  of  the  said  bargain,  to  be  sent  by  tl 
said  John  Stagg  from  Stochton-upon'Teeg  aforesiii 
and  carried  and  conveyed  and  delivered  to  JSimsnpii 
London  aforesaid.  And  the  defendants  further  txj 
that  the  said  John  Stagg  afterwards,  to  wit,  OD  lli 
same  day  and  year  aforesaid,  sent  the  said  goods  IM 
chattels  by  a  common  carrier  from  Stochton^upoi^Tit^ 
aforesaid,  to  be  so  carried  and  conveyed  and  delivflivd 
as  aforesaid,  and  which  said  goods  and  chatteb  ate 
wards,  and  at  the  time  of  the  stoppage  hereinafia 
mentioned,  were  in  possession  of  the  defendants  (dig 
being  wharfingers)  in  the  course  of  such  carriage  ao^ 
conveyance.  And  the  defendants  further  say,  that  ba 
fore  the  arrival  of  the  said  goods  and  chattels  ixkLu(k^ 
A.  Emerson  became  wholly  insolvent  and  unable  to  pi! 
the  said  John  Stagg  for  the  said  goods  and  ch#4^ 
whereupon  the  said  John  Stagg^  whilst  the  said  gao4 
and  chattels  were  in  the  possession  of  the  defenJljt 
as  aforesaid,  and  before  the  delivery  thereof  tp  4 
said  A.  Emerson,  stopped  the  said  goods  and  chattel 
and  required  the  defendants  to  hold  possession  theftl 
for  him  the  said  John  Stagg,  whereof  Hie  saidil.  JShM 
son,  before  he  became  bankrupt,  and  the  plafallif 
assignees  as  aforesaid,  afterwards  had  notice.  And  t 
defendants  further  say,  that  the  price  of  the  91 
goods  and  chattels  is  still  wholly  unpaid  to  the  • 
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^chk  Siaggi  wherefore  the  defendants,  after  the  plain-       1836. 
ift  were  so  appointed  assignees  as  aforesaid,  by  the     ^""^v^^ 
i^tectkm  and  under  the  authority  of  the  said  John    and  Another 
StafyTi  refused  to  deliver  the  said  goods  and  chattels  q^^J^'    ^ 
to  the  plaintiflEs,  but  delivered  possession  thereof  to    HiuHoutE. 
oartaiD  peraonsy  to  wit,  Messrs.  Pilcher  &  Co.  for  the 
■id  Mm  Stagg^  as  they  lawfully  might  for  the  cause 
abenid,  and  which  is  the  conversion  in  the  said  de- 
dmtion  mentioned.    Verification.     There  was  a  se- 
flBodpIea,  denying  that  the  plaintiffs,  as  assignees,  were 
HMWMcd  of  the  goods;  on  which  issue  was  joined. 

Replication  to  the  first  plea,  that  after  the  said  goods 
■d  chattels  m  the  declaration  mentioned  had  been 
■d  wen  sent  by  such  common  carrier  as  aforesaid,  to 
kcinried  and  conveyed  and  delivered  as  aforesaid,  to 
lit,  on  the  11th  oi  December  1834,  the  said  goods  and 
dMtldi  came  into  the  possession  of  and  were  received 
iff  the  defendants  us  agents  and  wharfingers  of  and  for 
As  aid  A.  Emerson^  to  wit,  at  London  aforesaid,  and 
As  defendants  then  held  the  same  as  such  agents  and 
vhatfiagers  of  and  for  the  said  A.  Emerson  and  for  his 
Mr  and  benefit,  and  the  delivery  thereof  to  the  said 
4«  tmerson  then  was  complete ;  and  the  plaintiffs  fur- 
Att  say,  that  the  said  John  Stagg  did  not  stop  the 
wid  goods  and  chattels,  or  any  or  either  of  them,  or  any 
fttt  thereof,  or  require  the  defendants  or  either  of 
thoi  to  hold  possession  of  the  same,  or  any  part 
Aoeof,  for  him  the  said  John  Stagg,  at  any  time  before 
the  defendants  received  and  held  the  said  goods  as 
inch  agents  and  wharfingers  of  and  for  the  said  A. 
Bmrson  as  aforesaid,  or  before  the  delivery  thereof  to 
UB  was  complete  as  aforesaid.  Issue  was  joined  on 
US  lepncaiKm. 

At  the  trial  before  Lord  Abinger  C.  B.,  at  the  sittings 
Mdmdon  after  Trinity  term,  the  following  facts  appeared. 
In  November  1834,  Mr.  Stagg ,  who  was  the  manag- 

og2 


canTing  on  business  in  Lawrmce  Pomt«ey 
dm,  where  he  had  a  counting-house  and  s 
The  vessels  arrived  in  the  port  of  Londpn  o 
the  7th  of  December.  On  the  8th,  one 
the  9th,  the  captains  of  both  ships  called  ai 
coundng-house,  where  they  saw  his  son,  snt 
desirous  that  the  tead  should  be  immediately 
captain  of  the  Fanny  offering  to  pay  the  Ii| 
the  lead  on  board  of  his  vessel,  as  he  wis 
at  some  other  goods  which  were  stowed 
The  son  communicated  what  passed  on  bot 
to  the  father,  who  each  time  refused  to  give 
On  the  lOtb  the  captains  renewed  their  appt 
then  Emerson  told  his  son  to  go  on  board 
and  direct  the  captains  to  land  the  lead  at  Bt 
which  belonged  to  Messrs.  Griffin  and  B 
defendants,  and  was  situate  nearly  oppoi 
place  where  the  ships  were  lying.  Entertoi 
in  the  habit  of  using  this  wharf  for  lam 
written  orders)  goods  consigned  to  him,  fi 
afWrwards  sent  his  own  cart  to  carry  them  i 
house.  On  leavbg  the  vessels  the  son  wei 
wharf,  where  he  saw  the  defendant  BilUun 
him  that  the  lead  was  about  to  be  landed 
answer  to  a  question  from  HiUhoute,  if  it 
carried  away,  the  son  said  he  did  not  knowi 
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^Sm,  and  that  on  being  informed  by  his  son  of       18S6. 
fl»e  applications  of  the  captains,  he  at  first  refused     ^^V!^ 
to  give  any  directions  at  all,  but  at  length  gave  his    and  Anmher 
100  a  verbal  order  to  land  the  goods  for  their  ac-  ^' 

oonuDodation,  telling  his  son  that  he  did  not  mean  to  HiLLaova e. 
take  them.  On  cross-examination  he  said,  that  it  was 
OD, account  of  his  embarrassed  circumstances  that  he 
voold  not  meddle  with  the  goods.  The  son,  who  was 
examined  on  the  part  of  the  plaintiffs,  also  stated,  that 
lusfiuher,  when  he  gave  him  directions  to  land  the 
goodly  told  him,  that  he  did  not  intend  to  take  them, 
IkU  such  intention  was  not  communicated  to  the  de- 
fcndants.  In  the  course  of  the  same  day,  the  lOtli  of 
JkcmbeTf  the  lead  was  lightered  from  both  vessels 
into  a  barge  belonging  to  the  defendants,  and  landed 
2t  Beak's  wharf,  where  it  was  piled  up.  The  lighter- 
age of  the  lead  from  the  Fanny  was  paid  by  the  cap- 
tun,  pursuant  to  his  agreement.  The  Fanny  had 
kenm  the  habit  of  landing  goods  at  the  wharf.  On 
tbe  iSth  a  bill  was  presented  to  Emerson^  drawn  by 
Siagj^  for  the  price  of  the  lead,  which  the  former  re- 
fitted to  accept.  On  the  same  day  Stagg,  in  conse- 
Vience  of  rumours  of  Emerson's  insolvency,  wrote  to 
Ae  defendants,  who  received  the  letter  on  the  ISth, 
iBthorizing  them  to  stop  the  lead.  On  the  22nd  a 
tissued  against  Emerson,  under  which  he  was  duly 
^red  a  bankrupt,  and  the  plaintiffs  were  appointed 
Ui  assignees.  Both  the  freight  and  the  wharfage  of 
^  goods  remained  unpaid. 

.  The  Lord  Chief  Baron,  m  summing  up,  told  the  jury 

^t  the  question  for  their  consideration  was,  whether 

^if  not  the  defendants  received  the  lead  as  the  agents 

ttd  wharfingers  of  Emerson;  if  they  did,  that  then  in 

pomtof  law  it  was  in  his  possession,  and  their  verdict 

ought  to  be  for  the  plaintiffs;  but  if  the  defendants 

did  not  receive  the  lead  as  Emerson's  agents,  or  re« 
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1836.       ceived  it  in  a  doubtful  character,  then  that  they  aboulc 
""^^^^^^^    find  for  the  defendants.     His  lordship  also  stated  it  a 

T  A  WEB 

and  Another  his  opinion,  that  the  intention  of  the  bankrupt  in  land 
^*  ing  the  goods  was  immaterial,  not  having  been  com* 

HiLLHovBE.  municated  to  the  defendants ;  but  he  gave  the  defend- 
ants leave  to  move  to  enter  a  nonsuit  in  case  die  conrl 
should  think  that  the  intention  of  Emerson  made  any 
diffbrence.  The  jury  found  a  verdict  for  the  plaintiflk 
damages  350/.  I3s.  8d, 

In  Michaelmas  term  Sir  W.  Follett  obtained  a  riZ 
nisi  for  a  new   trial  on  two  grounds;  first,  that  t 
transitus  was   not  complete  by  the  delivery  of 
goods  to  the   defendants;    and    secondly,    that 
bankrupt  had  put  an  end  to  the  contract  of  sale 
fore  the  bankruptcy. 

Sir  F,  Pollock^  Kelly  and  Hoggins  showed  caiue 
The  question  in  this  case  is,  whether  the  tranaihu  wu 
at  an  end,  and  that  depends  upon  whether  the  defend- 
ants had  received  the  goods  as  the  agents  and  on  ihc 
behalf  of  the  bankrupt.  [Parke  B.  That  is  not  eztctfjl 
the  question;  it  is,  whether  the  defendants  received 
the  goods  as  agents  to  forward  them,  or  as  the  uhiual^ 
receivers.  Lord  Abinger  C.  B.  If  the  wharfingo^ 
received  the  goods  as  agents  to  cart  them  away,  the 
transitus  was  not  at  an  end.  The  first  issue  raises  the 
question,  whether  the  defendants  held  them  as  fins! 
agents.]  The  circumstance  of  the  party  ha^g  in 
forward  the  goods  makes  no  difference.  In  Dixon  ^ 
Baldwen  (a),  where  goods  were  ordered  to  be  sent  t 
Hull  for  the  purpose  of  being  afterwards  shipped  ft 
Hamburgh,  it  was  held,  that  as  between  the  vendfl 
and  vendee,  the  transitus  determined  when  the  good 
arrived  at  Hull  So  in  Ellis  v.  Hunt  (6),  where  gooc 
were  sent  by  a  waggon,  and  the  assignee  of  a  vendi 

(a)  6  East,  175.  (6)  3  T.  11.  464. 


466  CASES  IN  HILARY  TERM 

1496.  consignee  employs  lilm,  surely  the  iranMut  iM'nt 
^■^^^^•^  end.]  As  between  the  consignor  and  consigilee/ikd 
and  Another  ther^esrriage  of  the  goods  was  intended  aftel*  t 

V-      ^  val  in  the  river.  It  is  not  necess^fy  that  there  dfackdd 

Oriffik  and  ,  ,  ,.  .         ,     «       .i      «  i  .  i  «. 

HiLLHovsE.   an  actual  deliteiy  into  the  hand^  of  the  consignee  nm^d' 
self,  for  if  the  goods  are  received  by  an  agent  (]irf|^ 
authorized,  the  transitu^  is  determined.    The'dii)6RMJ^ 
of  the  vessels  sent  to  the  bankrupts,  and  desired  hbtt 
to  take  the  goods  away ;  if  the  delivery  to  the  ligbfer- 
man  was  not  the  termination  of  the  transUuSfifbjiVA 
tliey  send  to  the  bankrupt  at  all?    That'  could  oiiiyE^* 
because  their  duty  was  confined  to  a  delivery  oti'if^  ^ 
river,  for  otherwise  they  should  have  landed'  ktA'ft^'^. 
warded  tlie  goods  without  waiting  for  any  instfrictta^^^*'^'^ 
iVom  Emerson,    It  is  submitted  thdt  the  tranMitia 
nt  an  end  as  soon  as*  the  goods  v^ere  pu€  titfO' 
lighter /for  if  nf6t  the  wharfingers  would  have  hbd'^ 
forward  them  somfewbere  else.     But  here  the  songati^" 
the  defendants  directions  to  pile  the  goods  at 
they  remained  at  the  whkrf  at  the  risk  and^ieacpense  <$f 
the  bankrupt.     If  a  man  chooses  to  rebeitd  gMyAs  A'\^ 
wharf  instead  of  his  own  warehoiise,  the!  CtlUUrttitf ' 
determined;  and  although  the  bankrupt  had 
house,  he  might>  if  he  pleased,  make  a  tratf^hotlse  of 
the  wharf.    The  goods  were  received  by  tUe  whiatf- 
ingers  on  the  account  of  the  bankrupt,  and  enteredih 
his  name  in  their  books.    No  case  has  goiie  tlie'lbiij^ 
of  spying,  that  goods  landed  at  a  whatf,  atid'toitivM 
by  the  wharfingers  amler  the  order  of  Aie  cbdmgnee, 
still  continue  to  be  the  property  of  the  cons^aof;    If 
an  agent  gives '  goods  furnished  on  his  credit  k  rf^ 
direction  in  fUrtherafhee  of  the  iisual  course  of  btiaineas 
of  fkke  principal,  theyi  are  within  the  ordto  hrA'  im- 
position of  the  latter,' BO  as  to  pass  to  his  assl 
Ke  becomett  bankrupt)'  Hmokes  r.  Dunn  (a). 

(fl)  1  Tyr.  413. 


k 
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Seqondly^  with  respect  to  the  b^nknipt's  intention  not        1^^- 
tpieDnTe  the  goods^  it  may  be  admitted  that  if^  instead    ^"^^^^^ 

James 

o{  fifing  di^ctions  to  land  thegoodBy  be  had  sen^a    and  Aiiother 
roume  to  repudiate  the  contract,  the  assignees  would.  ^      ^^ 

'■•'^  *      ^  ^  "  GniFfiN  and 

h»Te  bad  no  claim.     But  it  is  submittedi  that  where    IUlubovsl, 
t^  direction  to  land  the  goods  was  unaccompanied  by 
m,i^^ixpataqn  to  th^  wharfingers  that  tbey  were  not 
to  receive  them  for  hhn,  something  passing  in  the  mind 
of  the  bankrupt  cannot  be  afterwards  brought  forward 
lp.(ilui|ige  the  character  of  the  act;  neither  can  a  com- 
nvmication  between  the  fatlier  and  son,  which  is  not 
booqdup  with  the  act, affect  it.     A  person  in  insolvent 
QKomstances  is  not  to  be  allowed  to  play  fast  and 
loQse  by  living  orders  to  a  wharfinger  to  receive  goods, 
ipd  yet  have  a  secret  intention  not  to  take  them,  which 
iK.oaybripg  forward  or  not  afterwards.    No  intention 
icn..^  of  the  slightest  avail  unless  incorporated  with 
tbeact.    There  is  no  case  in  which  an  unexpressed 
■pjbeotipp  has  been  allowed  to  operate;  the  effect  of 
^.ffhfWS  U  would  be  to   leave  it  in  every  case 
upoeztain  whether  the  goods  were  the  consignor's  or 
^bspkrupt's.    The  other  side  must  make  out  two 
^Mqgs;  first,  that  the  intention  was  receivable  in  evi- 
dence, and  also  that  it  altered  the  character  of  the  act. 
[^4rd  Abinger  C.  B.  If  the  effect  of  the  act  was  to 
^'eate  a  certain  relation  between  the  wharfingers  and 
^  bankrupt,  could  that  be  affected  by  an  intention 
declared  afterwards?    There  are  only  two  cases  in  the 
bpolu  in  which  the  question  turned  upon  the  intention 
pf  tbe  vendee  in  receiving  the  goods,  namely,  Atkin  v. 
^Bonoick  (a),  and  MiUs  v.  Ball  (6),  and  in  both  of  them 
^  intention  was  expressed  by  letter  and  at  the  time. 
'fci^,  if  the  bankrupt  had  expressed  his  intention  at 
the  time,  either  to  the  wharfingers  or  to  the  vendor 
''J^  letter,  there  would  have  been  no  delivery  of  the 

(«)  1  Strtoge,  166.  (h)  2  Bos.  &  P.  457. 
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1836.       goods  to  him.    Parke  B.  It  is  clear  that  the  intehtba 


of  a  party  may  be  proved  from  what  he  saysi  aiid 
and  Another    before  a  jury  in  the  same  way,  as  if  it  was  to  be  inferred 
Ofc    ^'    nd  ^'^™  circumstances.      The  question  is,  whether  dial 
liiLLHousE.    intention  affects  the  act  when  not  expressed.    Suppose 
that  it  was  fiilly  made  out  by  facts  that  the  banlnpt 
had  no  intention  to  receive  the  goods,  but  those  facb 
were  not  communicated  to  the  wharfingers,  what  then?] 
The  goods  would  belong  to  the  assignees.    If  a  min 
receives  goods  from  a  consignor,  his  intention  in  re- 
ceiving them  should  be  openly  declared  at  the  thne, 
for  it  will  belaying  down  a  very  dangerous  priticipkif, 
where  a  man  deals  with  goods  as  his  own,  he  is  td  lie 
allowed  afterwards  to  give  evidence  of  a  seciet  hntentioii, 
which  is  to  alter  or  destroy  the  rights  of  other  {tartiei. 
[Parke  B.  Assuming  that  the  bankrupt  had  no  intentioti 
to  receive  the  goods,  then  neither  the  lighterman  nor  Ae 
wharfingers  were  his  agents  for  that  purpose.    The 
oiily  question  is,  whether  an  intention  undeclared  is  to 
have  that  effect.    The  case  is  the  same  as  if  instead  of 
proving  it  by  the  bankrupt's  evidence,  which  may  !>* 
supposed  to  be  given  with  a  particular  intent,  you  h^^ 
proved  it  by  other  circumstances.     The  danger  of  »^' 
mitting  such  evidence  is  merely  matter  of  observa&<^ 
to  the  jury.]    There  is  no  authority  that  such  an  it' 
tention  may  be  received.      It  is  submitted  that  here  ^^ 
transitiis  was  at  an  end,  and  that  an  unexpressed   ^^ 
tention  cannot  vary  the  effect  of  the  act  done. 

At  any  rate  the  intention  is  wholly  immaterial  on  ^^ 
first  issue,  under  which  the  question  is,  whether  *• 
goods  were  still  in  a  course  of  transit  or  not ;  if  t: . 
transitus  was  determined,  it  is  clear  that  the  ple^ 
not  supported.  On  the  second  issue,  if  it  be  assuvu  ^ 
that  the  goods  were  delivered  to  the  bankrupt,  th  ^ 
indeed  the  question  may  arise,  whether  an  undeclar^ 
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iftation  cu  alter  the  rights  of  the  parties^  and  revest       189S. 
tkftopeity  in  the  vendor.  ^^\^^^ 

and  Another 

Sir  W.  FoUett  and  Alexander  {Martin  with  them,)  in   orifwm  and 

*^ffnt  of  the  rule.    The  traruitus  was  not  deter-    Hillhousb. 

^■ioed  by  the  deliveiy  of  the  goods  to  the  defendantSi 

v&idi  rsmained  with  them  as  a  medium  of  communica- 

<ii>a between  the  coDsignorand consignee.    The  bank. 

'ttpt  having  no  premises  of  his  own  adjoining  to  the 

'>^cr,  accessarily  had  his  goods  landed  at  some  public 

*'harf:  and  it  was  proved  that  his  usual  course  kA 

pixxeeding  was  to  land  his  goods,  under  written  orders, 

A^  difloent  wharfs,  from  whence  they  were  almost  im« 

wrif^diitoly  taken  away  to  his  warehouse.     In  the  present 

c^«ethe  bankrupt  departed  from  his  usual  course,  both 

^  sot  giving  a  written  order  to  land  the  lead  and  in  not 

^*^Sf  it  away  immediately.     According  to  the  evi- 

^Me  he  might  have  had  it  landed  at  any  wharf  he 

pkued,  and  his  directing  it  to  go  to  BefUe's  wharf  is 

vMly  immaterial,  for  if  he  had  sent  an  order  down  to 

SieckloM  that  it  should  be  landed  there,  the  tratuitus 

wonUnot  have  been  at  an  end.  Supposing  a  tradesman 

offtkn  goods  at  Stockton  to  be  sent  to  London,  and 

directs  them  to  be  landed  at  a  particular  wharf,  the 

tramitiu  is  not  determined  until  they  reach  his  own 

WHehouse.    If,  indeed,  the  bankrupt  had  sent  his  own 

lighter,  or  done  any  other  act  to  take  possession  of  the 

goods,  the  case  would  have  been  different,  but  it  is 

otbenrise   where    he  acts    through   lightermen    and 

wharfingers,  who  are  the  medium  by  which  the  goods 

are  to   be   conveyed   to  their   ultimate    destination. 

[Parke  B.  In  Bohtlingk  v.  Ingli${a)  it  was  held,  that 

the  consignor  might  stop  goods   while  in  transitu^ 

(a)  S£ast,3Sl. 
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ti886.       wJbdch  iv«re  shipped  on  board  of  d  ship  ohaitcted^li^^ 
^•^^^^^    the  vendee.]    If  goods  are  ki  the  faandr  ofi 
and  Another  gers,  the  presumption  is  that  the  trojuiius  is  ^oontii 

_      ^'      ,  klg>  > .  liParhe  B.  I  do  not  know  that  the  eases  io  ^  m^ 
GmiFFiM  and  o        «o 

UiLLHoutE.  fiir   as  that;  packers  and  wharfingers  ore  'doob%^il 
characters.    There  is  no  presumption  fr^m  the  "antfa^ 
rtlies  either  way.]    Though  no  rule  is  Itrid  ftnTrn j ' if*  tiufy 
bex:dUected  from  the  decisions  that  tbe  trausitudTeffif 
tinues.    The.  question  b  net  whether  the  propeHy 
the  goods  passed  to  the  bankrupt,  and  they  wifeia- 
his  risk  and  esxpetise,  for  they  became  his  pcDpert^'i 
a  certain  sense:  :^ben  they  were  shipped  on  boanl 
vessels;  -neither  is  it  Irhether  the  defendaht^'ii 
the  agents  of  EnuertoHy  for  in  evtrycaseifhe^oarri^b^ 
tilt  agent  of  the  consignee,  and  hold*  (be  gedds'it  ' 
his  risk,  yiet  that  does  not  defeat  die  rig^t>ofAees^ 
fflgnbr'  to  etop-  in  transitu.    The .  t|ue!stion  :«i^  what  js 
tbe  ultimate  destination  of  the  goodd^n  In  J9tJ0o»*jn 
Baidtoaif  the  vendee  had  an  agent  AtBuQ^  wfao<^ 
tained  the  goods,  which  might  be  sent  by  the*  vendkMo 
different  parts  of  the  world.    That  is  a  different  cait 
frdniiOne  in  which  a  farther  transitus  is  originally  Im^ 
pressed  on  the  goods.    [Lord  ^l&in^tfr  C.B;  .WfaeHs 
goodif  are  landed  at  any  of  the  docks  theifuiiMteaia:ataa 
ondb]    Goods  landed  at  a  wharf  are  not  netanied  theie 
as  they  are  in  a  dock  warehouse.     The  bankropi  having 
a  warehouse  of  his  own  did  not  require  the  wharf  as  a 
wiirehoiioe  $•  and  therefore  unless  he  gave  some  plnrtictalar 
ordei;  tathe  wbarfingersi  tlie  transitus  was  not  detenoinedA 
The ireal  question  which  ought: ta  haveibeeliitleft.Ao 
tjy^ejury  was,  whether  the  defendants  wisrejthellMidB^ 
Kupt'd  agents  to  store  or  to  forward  the  ^goods^!    J^  to 
the  goods  being  deliverable  in  the  river,  the  pontoMl 
to  deliver  there  was  between  the  owners  of  tbe  veaida 
and.  thli  iveddeei  aiid  there  was mo  agreement}  iby  dm 
vend01iJtQdeKyGtB.th9mii11.a11y  spedfied  pbce.   .  :    i;.  ^ 
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fM^ffilbBtgivd'to  theintaition  of  ihe  banknipt,  tt^  1^888. 

fMBL'fajT'  the  Mn»  who  was  called  by  the  other  ride    ^^^^"^^^^ 
i       HfpMik  Id  the  directions  <  given  hitn  by  his  father  to   and  Another 
Ind  thakad^  that  when  he  gave  him  those  direotiona  he  v- 

ttihe<flune<ttme  declared  that  he  would  not  meddle  with    Hilluousi. 
llilii|Dodfek  :  The  delivery  to  the  wharfingers  therefore 
fBdmotioomplete  the  transitm^  for  the  son's  evidence 
dov^'Sstabiisbed  that  the  order ^to  land  the  lead  was 
Meiriy  givien  I  i  to   accommodate  the  captaihs  of  the 
lenelif  audi  the.  declarations  of  Emerson  show  that  he 
(idiMt  mfaaita. accept  it,  or  to  make  the  whariingers 
kit  tgcotb  ^  ilore  it  away.   Such  declarations,  were  ad- 
nMblaiin)  evidence.    {JborfSi  Abiuger  C*  B.  The  bank^ 
aiptii  interitiona  were  in  evidence  from  the  son,  and 
Aenrfiv^  tbe  material  question  to  consider  is,  whetli^ 
thtjididiildihwe  been  communicated  to  the  Wharfinu 
^■'lor  Mt.]c;:'Aooording  to  the  usual  course  of  buso- 
Muthevdefenddnto.wefe  the  agents  of  the  bankrupt 
^J^.to  ibrMrd  goods,  and  consequently  there  was 
^iitefsiljlTto  inform  them  that  they  were  not  tO' keep 
AeJtad^iiliUck  they>  received  in  their  ordinary  charac* 
^  4£:s3iavfingers  in  order  to  be  forwarded.    Lastlyv 
^  il^iubitaitled    that  the  declarations  made  to  the 
^S^t-  tnqployed  to  land  the  lead  limited  his:  authority 
^^iitja  landed^  not -for  the  benefit  of  thd  vendee 
'^*tt/o(l  the  vendor,  i'  i 

'^ '^Loid'i  AmMoia  C;  B.-*-*The    trne  •  point  to  be 

■ 

^Hauiiered  •  ia  •  this  case  is,  whether  what  the  bank*- 
*^pfc  did  WHS-  a  taking  possession  of  the  goods 'by 
^■■ilfiir  hie  agent.  The-' inest  of  the  court  seeM 
^  Ke  of  cpinioii  that  what  the  fitther  said  to  the 
^^^  Teq>eeting  his  intentions  not  to  accept  the*  goods 
**•  adaniBsible  in  evidence.  However  it  was  in  feet 
'^Bcaei^ed,  and  the  defendants  had  the  benefit  of  it 
^th  the  jury ;  so  that  on  that  point  alone  there  is 


400  CASES  IK  HILARY  TBRM 

1886.  na  gsound  for  a  new  trial.    Suppofiing  the  wharfingen^^ 

^"^^"^^^^^  were  the  agents  of  the  bankrupt*  yet  it  might  he  fr 

J  AH£S 

and  Another  question  whether,  under  the  dFcumstaQces,  the 


Qii.^pyflis.    A  specific  declaration,  capable  of  proof,  by  a  ▼< 

that  he  will  not  receive  the  goods,  may  give  a  tide 
a  vendor  against  the  assignees  of  the  vendee,  as 
Mills  v.  Ball.  There  the  goods  had  arrived  at 
wharf,  and  were  received  by  the  wharfinger  on 
of  the  consignee,  but  he  repudiated  tt)e  possesaioii  ia 
consequence  of  the  deranged  state  of  his  afiairs ;  avid 
it  was  held  that  the  vendor's  right  to  stop  the  goc^ds 
oontinued.  A  case  may  be  conceived  where  evem  a 
receiving  of  goods  into  the  vendee's  own  wareho^aac 
would  not  be  a  taking  possession ;  as  where  a  pKrtj 
knowing  that  he  must  inevitably  become  hankmp^ 
puts  them  apart  from  his  other  goods,  with  the 
returning  them  to  the  vendor.  In  the  present 
the  bankrupt  had  come  to  a  resolution  not  to 
the  goods,  but  being  pressed  by  the  captaim  he 
induced  to  direct  his  son  to  have  them  huidedf  hut 
the  same  time  declared  that  he  did  not  intend  lo 
meddle  with  them.  From  his  desiring  the  goods  to  ba 
taken  to  the  wharf  under  thpse  circumstancea.  It  ap- 
pears that  he  did  not  mean  to  take  possession  of  them 
for  himself,  but  for  the  benefit  of  the  vendor.  Tht 
question,  therefore,  which  ought  to  have  been  submit- 
ted to  the  jury  was,  whether  the  defendants  took  pos- 
session of  the  goods  for  the  bankrupt  aa  owner: 
whereas  the  question  I  left  was,  whether  they  took 
possession  of  the  goods  as  his  agents.  If  I  had 
qualified  that  by  leaving  it  to  the  jury  to  say  whether, 
supposing  the  wharfingers  to  be  the  bankrupt'a  agent% 
they  received  the  goods  for  his  benefit,  or  only  to  keep 
for  the  vendor,  the  jury  might  have  found  a  diflferent 
verdict.  I  therefore  think  that  the  defendants  are 
entitled  to  a  new  trial. 
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Parke  B. — It  seems  to  me  that  the  proper  question        1886. 
to  be  left  to  the  jury  was,  whether  the  act  of  the  son 


T  A  MTVQ 

was,  under  the  circumstances,  a  taking  possession  by   ^^  Another 

die  bankrupt,  as  owner.    If  it  was,  the  transitus  was  at  ^- 

.,^.-^         11  1  ,  Gripfih  and 

an  end;  but  if  not,  and  he  only  meant  to  take  poe-    Hillbousb. 

lessioii  for  a  limited  purpose,  namely,  for  the  benefit 
of  die  vendor,  the  transitus  was  not  determined.  Ac- 
cording to  the  evidence  the  latter  appears  to  have  been 
die  case,  for  the  son  seems  to  have  had  authority  to 
hnd  die  goods  for  such  limited  purpose  only. 

Alderson  B. — In  order  to  defeat  the  right  to  stop 
ntnauitUf  one  of  two  things,  must  appear,  either  the 
goods  must  arrive  at  the  end  of  their  journey,  in  which 
CMC  I  should  have  a  doubt  whether  the  intention  of 
die  bankrupt  in  receiving  them  would  be  material ; 
crwbere  they  have  not  reached  their  journey's  end, 
something  must  occur  which  amounts  to  a  taking  of 
pnsession  by  the  vendee;  and  in  that  case  it  becomes 
necessary  to  inquire  what  the  act  is  that  has  been  done, 
*Qd  die  intention  with  which  it  was  committed.  In  the 
present  case  it  is  requisite  to  ascertain  what  act  was 
done  by  the  bankrupt  to  put  an  end  to  the  transitus. 
It  seems  to  me  that  the  evidence  of  the  son,  as  to  the 
declarations  of  the  father,  was  material  to  prove  what 
^  intention  of  the  bankrupt  was  in  giving  directions 
^  die  landing  of  the  goods,  and  thereby  to  show 
vhedier  the  son  bad  authority  to  determine  the  tran- 
'^  The  question  for  the  jury  was,  whether  the  act 
dtfiewas  a  taking  possession  by  the  bankrupt  as  owner, 
^  for  the  benefit  of  the  vendor. 

Rule  absolute. 
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FosBRooK  against  Holt  and  Others. 

biSultt""        'THIS  was  an  action  against  two  of  the  defendant^ 
against  two  who  were  justices  of  the  peace,  for  an  act  doue  bj 

Ibran  aa Xnc  them  in  the  execution  of  their  office.     On  the  3d 


m  the  exe-       cember  a  rule  to  discontinue  the  action  was  served  ui 

cution  of  their  inn.  •  ■ 

office,  was  their  attorney,  who,  on  the  following  morning,  attendi 
^"^u°^iTli^     the  taxation  of  their  costs,  when  the  master  ta]CiJ 

on  the  3d  De-  '  ^^  ^u 

cember,  and  them  single  costs  only.    The  attorney  did  not  reqi%^^^ 

ing^day^their'  ^'^®  master  to  mark  double  costs  at  the  time,  but  in  ^j^ 

attorney  at-  course  of  the  day  he  applied  to  him  to  alter  the  alfe. 

taxation  of  catur  by  allowing  double  costs.    The  master  stated 

their  costs,  ^hat  he  could  not  do  so  without  a  rule  of  court.    On 

when  single 

costs  only  the  same  day  an  application  was  made  to  the  pUiinttfT'i 
jl^^^^f'  attorney  to  allow  the  double  costs,  which  he  refused  to 
afterwards  ap-  do,  whereupon  a  judge*s  summons  was  taken  out,  whidi 

master^to  alter  ^^'^®  heard  before  Mr.  Baron  Bolland  at  chamberSi 
his  allocatur     ^Jiq  discharged  the  summons,  on  the  ground  that  i* 

by  marking  /v»i.        ^^inii 

double  costs,  was  not  supported  by  any  athdavit.  On  the  oth  VBlC 
tinder  the  7      plaintiff's  attorney  made  a  tender  of  the  sinde  coits^ 

Juc,  I.e.  5.,      *  "^  ^  ® 

which  he  which  wcre  refused,  and  he  was  informed  that  itwa^ 

nSo  wiXS  intended  to  apply  to  the  court  for  double  costs.  On 
a  rule  of  court,  the  15th  January  the  attorney  for  the  defendants 
same  day*  wrote  to  the  plaintiff's  attorney  to  say  that  he  had 
the  attorney      received  an  affidavit  whereon  to  ground  an  applicatioD 

made  an  ap-  , 

plication  to      to  the  court  to  enter  a  suggestion  to  entitle  the  defend 

the  plaintifl's 

attorney  to  allow  double  costs,  which  the  latter  would   not  do.     On  tlie  8th  t7 
single   costs  wcre  tendered   and   refused.     On  the  20th  January  the   plaintiff 
attorney  oflered  to  %o  before  the  master  and  agree  that  he  should  allow  the  defer 
ants  double  costs,  but  their  attorney  then  insisted  on  having  a  consent  to  a  judf 
order  to  enter  a  suggestion.    The  plaintiff  had  commenced  a  second  action  on 
13th  January,     The  defendants   having  obtained   a   rule  why  they    should 
be  at  liberty  to  enter  a  suggestion  to  entitle  them  to  double  costs,  the  court 
charged  the  rule,  on  the  ground  that  they  might  have  obtained  such  costs  wit 
applying  to  the  court. 

SemhUy  that  a  suggestion  is  unnecessary  to  entitle  a  defendant  to  double 
under  tlie  7  Jac.  1.  c.  5. 
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ants  to  double  costs^  but  was  unwilling  to  make  the        1836. 


FosnRooK 


tpplication  unless  compelled  to  do  so  by  the  plaintiiF 
Tefosing  to  pay  them.  On  the  18th  a  clerk  of  the  ^^^v. 
pbdntifiF's  attorney  left  word  at  the  office  of  the  defend-  j^nt/^^the 
anti*  attorney,  that  the  plaintiff  would  consent  to  pay  the 
double  costs,  and  on  the  SOth  he  saw  the  attorney  him- 
lelf,  and  offered  to  attend  the  master  and  agree  to  his  al- 
lowing double  costs.  The  defendants'  attorney  declined, 
and  then  insisted  on  having  a  consent  to  a  judge's 
order  to  enter  a  suggestion.  The  plaintiff  had  com* 
WDced  a  second  action  against  the  defendants  on  the 
13th  Joauory.  Cresswell  having  obtained  a  rule  nisi 
whj  the  master's  allocatur  should  noc  be  vacated,  and 
thy  the  defendants  should  not  be  at  liberty  to  enter  a 
vggeation  on  the  roll  to  entitle  them  to  double  costs, 
nnder  the  7  Jac  L  c.  5.,  and  why  they  should  not  be 
dioved  their  costs  in  pursuance  thereof, 

Boggvu  now  showed  cause.     The  attorney  for  the 

defendants  having  made  no  objection  at  the  time  the 

iQsater  taxed  them  single  costs  only,  their  right  to 

double  costs  was  waived.     At  any  rate  the  court  will 

^  entertain  this  application  after  the  refusal  of  the 

^^ffier  made  by  the  attorney  for  the  plaintiff  to  go  again 

'^fae  the  master  and  consent  to  double  costs.     More- 

^cr,itit  submitted  that  the  defendants  are  not  entitled 

^  doable  costs  in  point  of  law.    The  words  of  the  7  Jac. 

^  •  c.  5.,  relating  to  the  costs  of  actions  brought  against 

JUsticeaof  the  peace,  are,  "that  if  the  verdict  shall  pass 

^ththe  said  defendant  or  defendants  in  any  such  action, 

^xd  the  plaintiff  or  plaintiffs  therein  become  nonsuit 

OT  Buffer  any   discontinuance  thereof,   that  in  every 

sudi  case  the  justice  or  justices,  or  such  other  judge 

^ore  whom  the  said  matter  shall  he  tried,  shall  by 

force  and  virtue  of  this  act  allow  unto  the  defendant 

w  defendants  his  or  their  double  costs."     These  words 

^OL.  I.  H  II 
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show  that  the  statute  contemplates  a  trial  or  a  diseoa- 
tinuance  after  triali  which  there  may  bct  in  order  to 
entitle  a  defendant  to  costs ;  fiir  how  can  thej  be 
allowed  by  the  judge  who  shaU  try  the  action  waHeu  k 
has  been  heard?  It  is  true  that  in  Devenitk  t.  JferAa 
the  court  allowed  double  costs  in  the  case  of  a  diiocsu^ 
tinuance  before  trial,  but  that  was  done  on  the  gromd 
thati  as  the  plaintiff  could  not  discontinue  without  tbe 
leave  of  the  court*  they  might  impose  terms  upon  Inm, 
and  the  present  objection  was  not  raised.  At  all  events, 
although  double  costs  were  allowed  in  that  esse,  the 
court  refused  to  permit  it  to  be  done  by  way  of  nig- 
gestion.  Here,  what  the  defendants  seek  is  not  the 
double  costs,  which  they  refused  to  take,  but  a  sug- 
gestion on  the  roll,  which  they  conceive  may  be  uieiiil 
to  them  at  the  trial  of  the  second  action. 


Cresswell  contrd.     The  defendants  are  clearly  en- 
titled to  have  this  rule  made  absolute,  so  far  as  re- 
lates to  their  being  allowed  double  costs.    It  is  aid 
that  the    discontinuance    spoken  of   by  die  stitote 
must  mean  one  that  has  occurred  after  the  action  iaM 
been  tried,  but  it  is  difficult  to  conceive  how  a  diNOO' 
tinuance  can  then  take  place;  and  Devenisk  t.  MertimM 
shows  that  a  defendant  has  a  right  to  double  costs 
upon  a  discontinuance  before  triaL    Then,  if  these 
defendants  are  entitled  to  double  costs,  iriiy  not  by 
way  of  suggestion  ?     [Parhe  B.    A  suggestion  is  not 
required.      It  is  necessary  under  a  court  of  requests 
act,  where,  although  a  plaintiff  has  recovered  a  verdict, 
yet  the  defendant  is  entitled  to  costs  on  account  of  the 
plaintiff  being  a  resident  within  the  jurisdiction,  and 
having  recovered  less  than  40^.,  because   otherwise 
there  would  be  an  inconsistency  on  the  record;  but 
where  the  question  is  merely  the  amount  of  costs,  it  is 
unnecessary  to  state  upon  the  record  that  the  party  is 
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to  be  allowed  double  costs,  or  to  have  a  suggestion.  If 
doable  costs  are  taxed  generally  as  costs^  there  is  no 
error.  Lord  Abinger  C.  B.  Why  do  you  want  a  sug- 
gestion?] It  is  submitted  that  the  defendants  are  not 
boand  to  state  a  reason ;  but  it  may  be  that  they  wish 
ibr  a  suggestion,  in  order  to  save  them  expense  at  the 
trial  of  the  second  action.  It  is  only  reasonable  that 
they  may  be  able  to  prove  that  the  action  is  brought 
igaittst  them  in  their  character  as  magistrates.  [Lord 
AUnger  C.  B.  There  is  no  instance  where,  in  a  case 
Qce  the  present,  a  suggestion  has  been  allowed,  and 
there  is  no  occasion  for  one.]  A  case  is  mentioned 
h  HttUock  on  Costs,  in  which  a  suggestion  was  allowed 
to  be  entered.  \^Parke  B.  A  suggestion  is  very  often 
entered  unnecessarily.]  The  entry  of  a  suggestion  can 
work  no  wrong  to  the  plaintiff.  If  it  is  not  evidence 
in  another  action  he  will  not  be  prejudiced,  and  if 
it  b,  he  ought  not  to  object  to  its  being  used  against 
him. 
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Lord  Abinoer  C.  B. — I  think  that  this  rule  ought 
to  he  discharged  with  costs.  The  defendants  might 
Ittve  obtained  their  double  costs  without  coming  to  the 
court 

Parrs  B. — I  am  also  of  opinion  that  this  rule  must 
be  discharged  with  costs.  The  defendants  might  have 
Ittd  tlieir  costs,  for  which  a  suggestion  was  unne- 

ttsuury.    The  plaintiff  offered  to  consent   that  the 

master  should  allow  them  double  costs. 

BoLLAND  and  Gurney  Bs.  concurred. 

Rule  discharged  (a), 

(«)  See  Anon.  2  Barnard.  171 ;  Anon.  2  Vent.  45 ;  GrimUey  v.  Holloway, 
Dong,  307  ;  Ilarper  v.  Carr,  7  T.  R.  448. 
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The  court  will 
not  compel  a 
plaintiflf  in 
nis  particulars 
to  furnish  an 
account  of  the 
sums  received 
by  him  from 
the  defendant, 
but  only  to 
state  the 
balance  for 
which  he  is 
proceeding. 


Penprase  against  Crease. 

n^HE  plaintiff  had  been  the  toller  for  eight  years  of 
certain  tolls  of  tin,  held  by  the  defendant  as  lessee 
under  the  duchy  of  Cornwall,  and  the  action  was 
brought  for  work  and  labour,  and  for  money  paid  by 
the  plaintiff,  during  that  period. 

Butt  applied  for  a  rule  calling  upon  the  plaintiff  to 
deliver  to  the  defendant  an  account  of  all  sums  received 
by  him  from  the  defendant,  or  from  any  parties  on  his 
behalf;  during  the  eight  years  over  which  the  par- 
ticulars furnished  by  the  plaintiff  extended.  In  his 
particulars  the  plaintiff  had  not  given  credit  for  any 
money  received,  and  the  defendant  wished  to  ascertain 
the  amount  of  the  sums  paid,  in  order  that  he  might 
pay  the  balance  into  court. 


Parke  B. — All  that  we  can  do  is,  to  make  the  plain- 
tiff say,  according  to  the  practice,  for  what  balance  he 
goes.  You  are  not  to  have  a  bill  of  discovery  under 
the  form  of  an  order  for  particulars.  How  can  we 
depart  from  the  established  practice  ? 

Alderson  B.— <You  are  asking  for  a  bill  of  dis- 
covery without  the  guards  which  a  court  of  equity 
would  impose. 


Gurney  B.  concurred. 


Rule  refused. 
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Stbide,  Assignee  of  the  Duke  of  Wellington,  Con- 
stable of  Dover  Castle,  against  Hill  and  two 
Others. 

fjBANNELLy  on  the  part  of  the  bail,  two  of  the  VVhere  bail 

defendants,  had  obtained  a  rule  nbi  to  stay  pro-  pJS^^jnw^ 
ceedings  on  the  bail-bond  in  this  cause,  they  having  on  the  bail- 
lendered  their  principal,  the  other  defendant.  ground  of 

having  ren- 
Busby  now  showed  cause,  and  took  a  preliminary  dered  tlieir- 

objection  to  the  affidavits,  which  were  entitled  in  the  not  on  a(A 
action  on  the  bail-bond.     He  submitted,  that  where  count  of  irre- 

1  .  ,  .       •      gU'^nty,  the 

there  was  no  complaint  of  irregularity,  the  practice  is,  affidavit  may 
that  the  affidavit  shall  be  entitled  in  the  original  action.  ^^hTrlnl^e 
[Parke  B.  Where  the  rule  is  not  moved  on  the  ground  action  on  tlie 
of  irregularity,  the  affidavit  may  be  entitled  in  either  ac-  j^  ^jjg  original 
*ion  (a).]    Another  objection  is,  that  the  present  action  action. 
^  agabst  the  principal  as  well  as  the  bail,  yet  the  bail  an  action  on  a 

alone  apply  to  the  court,  consequently  the  court  cannot  *>a»\"^nd 
^,  ...  ,  *      against  both 

%  the  action  as  against  the  original  defendant,  who  the  principal 

ought  to  have  joined  with  the  other  defendants,  and  Sll^^ter^com^ 
have  made  an  affidavit  of  merits.  ply  with  the 

rule  of  court 

Parke  B.— If  proceedings  are  stayed  against  the  bail,  ^y  l^ndering 

*^  °  .  .  their  principal, 

are  jou  not  at  liberty  to  go  on  in  the  original  action  ?  the  court  will 
If  there  is  a  stay  of  proceedings  against  two  of  the  c^inM^on" 
defendants,  they  must  be  stayed  against  all  tliree.     We  the  bail-bond, 
mast  relieve  the  bail,  and  ij;i  doing  so  we  incidentally  pnDcipal 

relieve  the  principal.      Here,  the  bail  have  complied  "  °<>  P^fty  to 

.  •     1  1        n  ■  *  .        the  applica- 

wito  the  rule  of  court,  and  we  must  stay  the  action  tion,andaI- 

upon  the  bail-bond  against  the  principal,  but  you  may  ?^"^^j*^nj^//' 

proceed  against  him  in  the  original  action.  relieved  by 

(a)  See  Kelly  v.  Wralher,  2  Chit.  Rep.  109.  proc^in^. 

There  must  be  the  loss  of  an  intermediate  trial  before  the  application  to  sUy  proceed- 
ings upon  the  bail-bond,  to  entitle  the  plaintiff  to  have  the  bond  to  stand  as  a  security. 
Qu^rrCy  whether  the  gaol  of  the  cinque  port  of  Dover  is  a  gaol  to  which  a  defend- 
ant mav  be  rendered  under  the  1  If^.  4.  c.  70.  s.  21. 
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Stride 

V, 

Hill 
and  Others. 


Bushy.    At  all  events,  the  bul-bond  muBt  stand  as 
security,  the  plaintiff  having  lost  a  trial.      The  ^^ 
fendant  in  the  original  action  was  arrested  on  the  SXit 
December^  and  bail  above  was  not  put  in,  the  time  fir 
doing  which  expired  on  the  S8th;    the  plaintiff  de 
clared  on  the  29th,  laying  the  venue  in  lA^ndaHf  and 
on  the  30th  took  an  assignment  of  the  bail-bond,  go 
which  proceedings  were  issued  against  both  the  priiK 
cipal  and  the  bail.     On  the  same  day  the  defendant 
in  the  original  action  filed  his  bail-piece,  and  gare 
notice  to  justify  at  chambers  on  the  ^  January.    On 
the  latter  day  the  agents  on  both  sides  attended  before 
Coleridge  J.,  when  the  bail  were  rejected.   On  Swuday 
the  3d  the  defendant  was  rendered  to  Haver  Cbftls* 
On  the  6th  notice  was  given  to  the  plaintiff's  attaney 
of  such  render,  and  on  the  7th  an  application  va^ 
made  to  BolUmd  B.  at  chambers  to  stay  proceedin^^ 
upon  the  bail-bond,  which  that  learned  judge  refoteC^L 
to  do,  being  of  opinion  that  the  render  to  the  gaol  u^^ 
the  cinque  port  of  Dover  was  not  a  good  render 
within  the  1  W.  4.  c.  70.  s.  21.  On  the  8th  the  phuntiff 
declared  upon  the  bail-bond;  on  the  11th  the  defend- 
ant Hill  ijtras  removed  by  habecLs  corpus  into  the  Flttt^ 
and  on  that  day  the  present  rule  was  obtained,  drawn 
up  to  show  cause  on  the  IGth,  which  was  the  first  day 
of  the  sittings  during  term  in   London.     [Parke  B. 
When  do  you  say  that  you  could  have  tried  the  cause  X\ 
At  the  second  sittings,  on  the  29th. 

Pahke  B. — Then  you  have  not  lost  a  trial,  for  if  the 
defendant  had  put  in  bail  in  due  time  you  could  not 
have  tried  before  the  16th,  on  which  day  this  rule  was 
granted.  There  must  be  the  loss  of  an  intermediate 
trial  before  the  time  of  the  application  to  stay  pro- 
ceedings upon  the  bail-bond,  to  entitle  the  plaintiff  to 
have  it  to  stand  as  n  security. 

BoLLAND  IJ.— Under  the  1  /F.  4.  c.  TO.  s.  21.,  the 


V, 
IL 

and  Others. 
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defendant  may  be  rendered  in  discharge  of  his  bail,        1836. 
ddier  to  the  prison  of  the  court  out  of  which  the    **-^"v^^^ 
proceBS  has  issued,  or  "  to  the  common  gaol  of  the       ^"^^^^ 
eoontyin  which  he  was  so  arrested."    The  gaol  at        IIj^ll 
Ihoer  is  not  within  any  county,  and  when  I  was 
ippEed  to  at  chambers,  it  appeared  to  me  that  the 
legiaiatare  had  omitted  to  provide  for  this  particular 
cue.   I  wish  the  court  to  give  some  opinion  upon  it. 

Paru  B. — That  is  a  question  requiring  conside- 
n&n.  Looking  at  the  clause,  it  would  appear  that 
die  legisbture  intended  to  provide  for  all  cases  of 
render,  and  it  strikes  me  that  a  defendant  may  be  ren- 
dered either  to  a  county  gaol  or  to  a  gaol  in  the  nature 
of  a  county  gaol.  However,  I  may  be  wrong,  and  it  is 
Bot  necessary  to  decide  the  point  at  present. 

Per  Curiam. — (Parke,  Bolland,  Alderson,  and 

ftjlNlT  Bs.) 

Rule  absolute  on  payment  of  costs. 

A  doubt  afterwards  arose  as  to  what  co^  were  to 
be  paid  by  the  defendants,  and  Busby  s6ught  to  have 
the  costs  of  the  attempt  to  justify  bail  included. 

Paeke  B. — The  costs  of  justification  will  be  costs 

in  tbe  cause.     The  costs,  on  payment  of  which  the 

rule  is  absolute,  are  the  costs  of  the  assignment  of  the 

iiail-bond,  of  the  action  upon  the  bond,  and  of  the 

present  application. 
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Haiiding  against  Forshaw. 
Under  an        THHIS  was  an  action  to  recover  244/.  17«.6cf.y  claimeJ 

order  of  re-         X  111.1  1         i»'ii»^ 

ferenccofa  to  be  due  from  the  defendant  to  the  plaintiiii  tor 

cause,  and  all   commissions  on  the  purchase  and  sale  of  lands  effected 

matters  m  dit-  ^  * 

ference  be-       by  the  plaintiff  as  the  commission-agent  of  the  defeud- 

partles  the  *"*»  ^"^  ^^^  money  paid  to  the  defendant's  use.'  At 

cosu  of  the  the  last  summer  assizes  at  Liverpool^  the  cause,  and  all 

the  reference  matters  in  difference  between  the  parties,  were  referred 

and  award,  ^^^  arbitration  under  an  order  of  nisi  prius^  whereby  it 

and  all  other  11  • 

costs,  were  to   was,  among  other  things,  ordered  that  "  the  costs  of 

event  and  ^^^  ®"^*'  *"^  ^^  ^'^^  reference  and  award,  and  all  other 

final  judgr-  costs,  shall  abide  the  event,  as  in  the  case  of  a  trial  at 

be  entered  up  '^^5  ^"^'  judgment  to  be  entered  up  for  the  plaintiff 

for  the  plain-  or  the   defendant,  according  to  the   award,  for  any 

fendant  ac-  damages  or  costs  awarded  to  either  of  them,  and  exe- 

cording tothe  cution  to  issue."    The  arbitrator  named  in  the  order 

award.     The  ,  ,  r\        1 

arbitrator  of  reference  made  his  award  in  the  month  of  December 
tir^ait^ff^  in  these  following  terms:—"  First,  I  award  and  find 
had  no  cause  that  John  Hardintjy  the  plaintiff,  has  no  cause  of  action 
against  tlie  against  John  Forshaw^  the  defendant,  but  on  the  con- 
defendant,  trary:  and  I  award  that  the  plaintiff  shall  pay  unto  the 

and  that  the        ^    /  _      ,         1        ,«,      ,  ^    i^         i     • 

plaintiff  defendant,  on  Friday  the  loth  day  of  JJecember  m- 

should  pay  to    5^^,^^    ^^   g^       ^1^^  S^^,^   ^f  gg/^  13^^  ^f      ^j^j  j^  gum   I 
the  defendant  ,  .  .    -ir 

a  certain  sum,  award  and  find  to  be  due  and  owing  from  the  plabtiu 

found  to  be  ^^  ^'^^  defendant :  and  I  declare  that  my  award  is  not 

due  from  the  intended  to  exclude  the  said  John  //rzrrfiwy  from  tHc 

defendant.  receipt  of  his  commission  on  the  land  purchased  fro^ 

Tlie arbitrator  Mr.  Oflshaw  at  Edae  Hill,  which  he  will  be  entitle* 

then  declared  •^ 

tliat  his  award  ^^ 

was  not  intended  to  exclude  the  plaintiff  from  receiving  the  commission  to  which    ^ 
would  be  entitled  under  a  certain  agreement :  Held,  that  the  arbitrator  had  no  po«*^^ 
to  direct  in  which  way  the  verdict  was  to  be  entered,  but  only  to  decide  whether  t    ' 
plaintiff  had  a  right  of  action  against  the  defendant ;— and  a  rule  to  set  aside  the  awd^ 
was  refused. 
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receive  according  to  the  terms  of  an   agreement        1835. 

Arked  B.,  and  signed  by  the  said  John  Forshaw'' 

Hardino 

V. 

Addison  now  moved  for  a  rule  nisi  to  set  aside  the  ^<>*s«aW' 
award.  First,  the  arbitrator  has  not  determined  the 
cause:  it  is  impossible  for  the  court  to  say  for  whom 
the  arbitrator  intended  the  verdict  should  be  entered. 
\Parke  B.  What  was  the  issue  ?]  It  does  not  appear 
OD  the  plaintiff* 's  affidavit,  but  the  action  seems  to 
hare  been  in  assumpsit.  If  the  arbitrator  meant  that 
a  Terdict  should  be  entered  for  the  defendant,  he 
ibould  have  said  so  in  express  terms.  [Alderson  B. 
Hie  lays  that  the  plaintiff*  has  no  cause  of  action,  and 
that  the  defendant  is  entitled  to  money  from  the  plain- 
tiff: is  not  that  deciding  for  the  defendant  against  the 
plaiotiflr?]  He  has  not  decided  so  that  a  verdict  may 
be  entered  for  the  defendant,  and  costs  taxed  to  him. 
In  }!orri8  v.  Daniel  (a),  where  the  costs  of  the  action 
and  of  an  award  were  to  abide  the  event  of  the  award, 
and  the  arbitrators  found  that  the  plaintiff*  had  a  good 
cause  of  action  on  five  out  of  eight  counts,  that  the 
defendant  should  pay  5Z.  damages,  and  that  no  further 
proceedings  should  be  had  in  the  action ;  it  was  held 
uuit  there  was  no  award  as  to  three  counts,  and  no 
event  to  authorize  the  taxation  of  costs  on  those  counts, 
and  consequently  that  no  part  of  the  award  could 
**wid,  [Parke  B.  That  is  not  like  the  present  case, 
for  here  the  arbitrator  decides  that  the  plaintiff*  has  no 
^Use  of  action  at  all.]  In  Leeming  v.  Fearnley  (i), 
''^ere  the  costs  were  to  abide  the  event,  it  was  decided, 
'^t  ns  the  award  did  not  show  who  was  to  pay  them, 

^'as  not  final.     So,  in  Grundy  v.  Wilson  (c),  where 
^  arbitrator  found  one  issue  for  the  defendant,  and 

^«">  10  Bing.  607.        {h)  5  B.  &  Ad.  403.        (r)  7  Taunt.  700. 
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Harding 

V. 

F0R8UAW. 


awarded  the  payment  of  rent  due  to  him,  bat  ordered 
no  verdict  or  judgment  to  be  entered,  it  was  held  tliit 
the  defendant  was  not  entitled  to  enter  up  judgment  in 
the  action  for  the  rent,  and  the  costs  of  the  actiiHi 
which  had  been  taxed  to  him.   That  was  a  strong  case^ 
for  the  merits  of  the  cause  had  been  disposed  of  by 
the  arbitrator.  Here,  it  was  the  intention  of  the  parties 
that  he  should  give  a  legal  event  to  the  cause,  so  that 
costs  might  be  taxed.    In  all  the  cases  that  have  been 
cited,  it  was  inferred  that  the  arbitrator  had  power  to 
give  such  a  legal  event.    The  expression  that  the  cos  fc' 
are  to  **  abide  the  event  as  in  case  of  a  trial  at  law, 
shows  that  it  was  intended  that  he  should  direct  wkbt^ 
way  the  verdict  was  to  be  entered.    From  the  affidavf'* 
issue  must  have  been  joined,  and  the  arbitrator  ougb^ 
to  have  disposed  of  it. 


Parke  B. — The  arbitrator  had  no  power  to  direclr 
the  way  in  which  the  verdict  was  to  be  entered ;  all  he 
had  to  decide  was,  whether  the  plaintiff*  had  a  right  of 
action,  and  then  judgment  was  to  be  entered  up  ac- 
cording to  his  award. 

Addison.  At  all  events  the  award  b  not  final,  for 
the  arbitrator  declares  that  the  award  is  not  to  preclude 
the  plaintiff*  from  receiving  commission  in  respect  of 
land  purchased  from  a  Mr.  ForsJiaw^  which  he  will  be 
entitled  to  receive  under  a  certain  agreement.  It  can 
be  shown  by  the  affidavit  of  the  plaintiff^  that  if  he 
ever  had  a  right  of  action  as  to  that  commission,  he 
possessed  it  when  the  suit  was  commenced ;  if  that  will 
not  be  going  too  much  into  the  merits. 


Parke  B. — Much  too   far.      That  clause  was   in- 
troduced into  the  award  from  an  excess  of  caution,  for 


Talfourd  Serjt.  now  showed  cause.  The  q 
is,  whether  the  set-off  prayed  for  by  the  rule 
allowed,  to  the  prejudice  of  the  lien  of  the  defe 
attorney  for  costs,  and  since  the  rule  of  con 
WA^  r.  93.,  there  is  no  doubt  it  cannot.'  In  O 
Bettelley  (a),  where,  upon  a  reference  of  two 
damages  in  the  first  were  ordered  by  the  awar< 
set  off  against  costs  in  the  second,  it  was  held  tl 
could  only  be  done  subject  to  the  lien  of  the  a 
of  the  plaintiff  in  the  first  cause,  for  his  costs, 
authority  goes  further  than  it  need  be  conten 
behalf  of  the  attoiiiey  in  the  present  case. 


Ball  contrd.  The  sum  awarded  to  the  plain! 
be  set  off  against  the  defendant's  costs.  [Pi 
They  must  be  set  off,  subject  to  the  lien  of 
tomey,  unless  they  are  in  the  nature  of  interl 
costs.]  The  practice  of  the  courts  of  King's 
and  Common  Pleas  are  opposed  to  each  othc 
this  subject.  [Parke  B.  We  adopt  the  practicn 
court  of  Common  Pleas.]  Although  the  deft 
attorney  has  made  an  affidavit,  he  does  not  sv 
he  should  have  done,  that  these  costs  are  costi 
particular  suit,  which,  according  to  the  rule  oi 
they  ought  to  be,  in  order  to  make  them  subjec 
lien. 
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set  off  against  the  defendant's  costs,  subject  to  the        1836. 
i  of  the  attorney.    The  plaintiff)  however,  must  pay 
!  coKts  of  the  application,  as  he  has  asked  too  much. 

P«r  Curiam. — (Lord  Abinoer  C.  B.,  Parke,  Bol- 
MD,  and  Alderson  Bs.) 

Rule  accordingly. 


WoRRALL  against  Gravson. 
iSSUMPSIT  for  money  paid,  for  interest,  and  on  Assumpsit  for 

\  ^    tr       '  money  paid 

an  account  stated.     Plea,  that  before  and  at  the  to  the  defend- 
Be  of  the  commencement  of  this  suit,  and  at  the  time  ^"^!  "^^'  *"^ 

'  on  an  account 

the  accruing  of  the  cause  of  action  in  the  declara*  stated.    Plea, 
n  mentioned,  to  wit,  on  &c.,  the  plaintiff  and  defend-  time  of  the 
\  nsed,  exercised,  and  carried  on  the   trades  and  accruing  of 
messes  of  millers,  farmers,  and  smiths,  in  copart«  action,  the 
rthip.    And  the  defendant  says,  that  the  causes  of  Plaintiff  and 

.    \  .  defendant  car- 

300  in  the  declaration  mentioned,  arose  out  of  and  ried  on  busi- 
•0  tnmactions  between  the  plaintiff  and  defendant  UerahipranT 
inch  copartners  :  and  that  at  the  time  of  the  com-  that  the  causes 
sncement  of  this  suit,  the  accounts  of  the  said  part-  arose 'out  of 
nhip  were  not  settled,  adjusted,  or  any  balance  transactions 
uctiby  and  between  the  plaintiff  and  defendant,  and  as  such  co- 
5  aame  are  still  open  and  unadjusted.     Verification.    Pi?'^?°^"iJ  *°^ 
Demurrer,  assigning  for  causes,  that  the  plea  is  an  ar-  commence- 
oentative  denial  of  the  promises  alleged  in  the  decla-  ^tt!\he  ac- 
ioi,  and  amounts  to  the  general  issue  of  non-assump-  counts  of  the 
:  and  also  that  the  plea  does  not  sufficiently  confess  ^erc  not  set- 
1  avoid  the  causes  of  action  alleged  in  the  declara-  }'^^  ^^  ^"y  ^a- 

lance  struck 

0:  and  also  that  it  does  not  appear  with  sufficient  The  plea  was 

held  Dad  on 
^1  demurrer:    because,  first,  it  did  not  distinctly  state  that  the  money  was 
'  in  respect  of  a  partnership  transaction  ;  secondly,  if  it  did,  it  amounted  to 
reneial  issue ;  and  thirdly,  as  pleaded  to  the  account  stated,  it  also  amounted  to 
;^enil  issue. 


WoRRALL 

v. 
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1836.       certainty,  from  the  plea,  what  the  accounta  mentioiied 
in  the  plea  were :   and  also,  that  it  is  not  stated  with 
sufficient  certainty  in  the  plea  that  the  said  debts  iml 
Grayson,     causes  of  action  mentioned  in  the  declaration  formed 
any  part  of  the  said  accounts,  or  were  in  any  way  con- 
nected therewith:   and  also,   that  the  mere  circon^ 
stance  of  the  causes  of  action  having  arisen  out  of  nd 
from  transactions  between  the  plaintiff  and  defendant 
as  copartners,  may  or  may  not  be  a  bar  to  the  main- 
taining an  action  on  the  causes  of  action  mentioned  la 
the  declaration,  according  to  the  nature  of  the  uU 
supposed  transactions :   and  also,  that  the  avennenti 
that  the  causes  of  action  arose  out  of  and  from  tnmi- 
actions  between  the  plaintiff  and  defendant  as  copart- 
ners, is  too  vague,  general,  and  uncertain :  and  titOt 
that  it  is  not  stated  or  shown  that  the  said  transactioni 
were  of  such  a  character  as  to  bar  the  plaintiff  from  aB 
action  at  law,  or    how  the   causes  of  acdon  arose 
therefrom:    and  also,  that  it  does  not  appear  that 
the  action  was  brought  for  any  share  of  partnerabip 
profits,  or  for  contribution  towards  partnership  Ioiie% 
or  that  the  promises  were  made  by  the  plaintiff  ]oiiitI|f 
with  defendant :  and  also,  that  no  time  is  stated  when 
the  said  transactions  took  place,  or  when  the  causes  d 
action  arose  therefrom :   and  also,  that  the  defendant 
ought  to  have  stated  what  the  said  transactions  were: 
and  also,  that  the  statement  of  an  account  between  the 
plaintiff  and  defendant  as  copartners,  and  the  finding 
of  money  to  be  due  to  the  plaintiff  from  the  defendant 
on  such  account,  and  the  promises  by  the  defendant,  in 
consideration  thereof,  to  pay  the  money  so  found  to  he 
due  as  in  the  declaration  mentioned,  is  a  transaction 
between  the  plaintiff  and   defendant  as   copartners, 
upon  which  a  cause  of  action  arises,  and  an  action  at 
law    is    maintainable;     and    yet,   that    the    defend- 
ant has   not   sufficiently  avoided   the   last-mentioned 
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iuses  of  actioDf  aa  by  expressly  averring  that  the       1836. 

Boney  so  found  to  be  due,  was,  by  mutual  agreement 

between  the  plaintiff  and  defendant,  after  the  stating  of 

the  said  account,  mixed  up  with  the  partnership  ac-     GR'^yson. 

Goants  or  otherwise :  and  also,  that  it  can  only  be 

gitihered  by  inference  from  the  said  plea,  and  is  not 

itated  with  sufficient  positireness,  that  the  said  money 

10  fimnd  to  be  due  was  mixed  up  with  or  formed  any 

put  of  the  partnership  accounts :  and  also,  that  it  is 

odf  to  be  gathered  by  inference,  and  is  not  stated 

with  sufficient  positiveness,  that  there  were  any  items 

b  the  said  partnership  accounts,  of  a  date  subsequent 

lothe  finding  of  the  said  money  to  be  due,  and  the 

pomise  to  pay  the  same:   and  also,  that  the  plea 

being  bad  in  part,  viz.  being  bad  as  to  the  count  on 

the  account  stated,  is  bad  altogether  :  and  also,  that  it 

ii  not  stated  in  the  plea,  which  cause  of  action  the 

defendant  intends  to  refer  to,  at  the  time  of  the  accru< 

ing  of  which  he  states  that  the  plaintiff  and  defendant 

Bied,  exercised,  and  carried  on  the  said  trades  and 

boiiResaea  in  copartnership :  and  also,  that  the  plaintiff 

cnoot  safely  tender  an  issue  upon  the  plea :  and  also, 

dnt  whichever  cause  of  action  the  defendant  intends, 

ittooght  not  in  his  plea  to  have  stated  that  the  same 

iocnied  on  a  day  different  from  that  mentioned  in  the 

declaration:  and  also,  that  it  ought  to  have  been  stated, 

that  the  plaintiff  and  defendant  were  copartners  at  the 

time  when  all  the  causes  of  action  accrued.    Joinder 

ID  demurrer. 

Addison^  in  support  of  the  demurrer,  was  stopped 
!iy  the  court,  who  called  upon 

Peiersdarf  to  sustain  the  plea,  who  submitted,  with 
espect  to  the  first  ground  of  demurrer,  that  the  de- 
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1836. 
Edwards  against  Chapman.  v^^v-^ 

ASSUMPSIT  to  recover  200/.  for  goods  sold  and  Assumpsit  for 
delivered,  money  paid,  and  on  an  account  stated,  delivered  ^^ 
Pleas :  generalissue,  except  as  to  \80Ll2s,  Secondly,  Plea, as  to  par- 
ti to  the  price  and  value  of  850  pair  of  trimmings,  ^qq^^  ^^q. 
pireel  of  the  said  goods  in  the  said  declaration  men-  tioned  in  the 

declaration, 

tioDed,  to  wit,  the  sum  of  180/.  128.  parcel  &c.,  the  that  they  ivere 
defendant  says  that  the  plaintiff  ought  to  maintain  his  J^^ergj  ^^^^ 
libresaid  action  thereof  against  him,  because  he  says  plaintiff  to  the 
dHttbe  said  goods,  parcel  8cc.,  were  sold  and  delivered  pureuance  of  a 
kr  the  plaintiff  to  the  defendant  in   pursuance  of  a  contract  before 

then  made  bc" 

Cfflam  contract  before  then  made  between  the  plain-  tween  them ; 
tiff  and  the  defendant,  and  that  afterwards  and  before  ^"^  }^^^  ^J^f^' 

wards,  and  be- 

the  commencement  of  this  suit,  to  wit,  on  &c.,  it  was  fore  the  com- 
agreed  between  the  plaintiff  and  the  defendant  that  {JleTulH^was 
the  said  contract  should  be  wholly  rescinded  and  an-  agreed  be- 
naDed,  and  the  same  was  then  wholly  rescinded  and  plaintiff  and 
amrolled  accordingly.  Verification.  General  demurrer,  defendani,that 

, ,  the  said  con- 

•M  joinder.  tract  should  be 

The  point  intended  to  be  argued  on  the  part  of  the  wholly  re- 

^,   ,  ,  ,  scinded,  and 

pUntiff  was  stated  in  the  margin  of  the  demurrer-  the  same  was 
fcooktobe: — that  no  written  contract  being  mentioned  cord/ndy.^On 
n  the  declaration,  the  rescinding  of  it  is  no  defence,     demurrer,  the 

plea  was  held 
bad,  An  the 

Cowling  in  support  of  the  demurrer,  cited  Planchi  v.  ground  that 
^^ounam(a),     [Parke  B.  We  cannot  tell  that  this  con-  ing  under  the 
tract  was  for  more  goods  than  were  delivered.     The  gaie^b^^^jJe  ^jg. 
defendant  pleads  that  the  contract  is  rescinded ;  that  livery  of  the 
w  a  release  by  parol,  which  cannot  be.]     The  court  only  be^got  rid 

"^D  called  upon  of  either  by  a 

release  or  by 
an  accord  and 

Richards  to   support  the  plea.     It  is  admitted  by  satisfaction. 
^  demurrer  that  this  particular  contract  of  sale  was 

(«)lMoo.&  Sc.  51. 
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rescinded,  and  that  being  so,  no  action  < 
tained  upon  such  contract. 

Parke  B.»-You  may  rescind  an  execu 
but  here  a  duty  has  arisen  under  the  co 
by  the  delivery  of  the  goods,  which  musi 
either  by  release  or  by  accord  and  satisfai 


Per  Curiam. — (Lord  Abinoer  C.  B., 
LAND,  and  GURNEY  Bs.) 

Judgment  for  t1 


Thompson  against  Clubley 

Ad  agreement    A  SSUMPSIT  by  indorsee  against  acc< 

pK)ran»DU8ly'  ^^  exchange  for  200Z.  drawn  by  JRc 

with  the  ac-  iq  his  order,  and  indorsed  by  him  to  the  ] 
for  the  accom-  Plea :  that  the  said  bill  of  exchange  wa 
modation  of     ^y  Raines  at  the  request,  and  for  and  1 

the  indorsee,        ''  ... 

that  if  out-  commodation  of  and  for  the  plaintiff,  and 

St^fhSd"  ^y  *^  defendant  at  the  request  of  Raines 

be  taken  up  tiff's  accommodation ;  and  at  the  time  o 

Wm,  and  th^t  ^^^  accepting  of  the  bill  it  was  agreed 

no  demand       gaid  parties,  that  if  the  said  bill  should 

should  ever  be  ..  .       .  i        .    t 

made  in  re-     outstandmg  at  the  time  when  it  became  i 

spect  of  It,  on   he  taken  up  and  paid  by  the  said  plaintifl 

the  drawer  or  i 

acceptor,  is  a    claim  or  demand  should  at  any  time  be 

the  defendant  or  Raines  upon  or  in  respc 


gooa  defence 
in  an  action 
by  the  indor- 
see against  the 
acceptor;  for 
it  is  an  agree- 
ment merely  collateral  to  the  bill,  not  varying  its  terms  or  renderii 
less  liable  to  a  claim  by  any  third  person  being  a  bond  fide  holder  fc 


(tt)  See  Adams  v.  Wordley,  infra,  Easter  term,  oi 
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BeplicatioD,  that  at  the  tune  of  the  comraencement      1836. 
of  Ae  suit^  the  plaintiff  was  a  holder  of  the  bill  for     Xhompson 
good  and  sufficient  consideration,  with  a  traverse  of  «• 

die  aUegatioD,  that  it  was  made  and  accepted  for  his 
tccommodationy  and  also  of  the  agreement  alleged  in 
the  plea. 

At  die  trial  at  the  London  sittings  after  last  terns 
befoie  Lord  Abinger  C.  B.,  Raines  the  drawer  was 
cded  for  the  defendant  (a),  and  swore,  that  having 
occasion  to  raise  money  in  1833,  he  applied  to  an  at- 
torney, who  settled  with  the  plaintiff  that  Raines  should 
gi?e  him  the  bill  now  sued  on,  upon  the  terms  that  it 
ihould  be  taken  up  by  the  plaintiff  when  due,  without 
tmng  the  defendant,  the  acceptor,  and  that  the  de- 
faidant  should  accept  and  provide  for  two  bills  for  1002. 
each,  drawn  on  him  by  the  plaintiff.  The  plaintiff  had 
tabn  up  one  of  these  bills,  and  the  defendant  had 
not  received  value  for  his  acceptance  of  the  other. 
The  plaintiff's  counsel  objected  to  the  reception  of 
tUa.  evidence,  as  tending  to  contradict  that  written 
ngagement  of  the  defendant  to  pay  the  bill,  which 
appeared  upon  the  face  of  it ;  Foster  v.  Jolly  (5).  That 
^^hjecticm  having  been  overruled,  it  was  contended  for 
^plaintiff,  that  the  exchange  of  paper  between  Raines, 
die  drawer,  and  the  plaintiff,  the  indorsee,  who  was 
wie  to  provide  for  the  plaintiff's  bills,  was  a  sufficient 
^Boiideration  to  support  the  present  action  against  the 
*QOiptQv  \  but  Lord  Abinger  being  of  opinion  on  the 
^'ridenee  that  the  bill  was  taken  by  the  plaintiff  on 
^  epecial  contract  not  to  sue  defendant  upon  it,  and 
w  the  plea  was  made  out,  the  plaintiff's  counsel 
^*<ted  to  be  nonsuited,  having  obtained  leave  to  enter 
"serdiet  for  the  amount  of  the  bill,  if  the  nonsuit  was 

^*^  ^«t  Bayky  on  Bills,  4Ui  eJ.  419.  (6)  5  Tyr.  R.  239. 
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18S6.  J.  Henderson  moved  accordingly.    The  drawer 

^j^^*'^'^     ceived  bills  for  200L  from  the  plaintiff  in  exchange 

V.  the  bill  sued  on,  so  that  there  was  coosideratioii  I 

Clublet.     tween  them;    and  it  is  alleged  in  the  plea  there  i 

no  value  between  the  drawer  and  the  defendant^  d 

acceptor.    If  the  drawer  has  had  the  benefit  of  it,  i 

has  the  acceptor  in  fact.    The  parol  agreement  tb 

the  plaintiff  only  was  to  provide  for  the  bill  was  i 

admissible,  being  contrary  to  the  terms  of  that  writti 

instrument 

Lord  Abinger  C.  B. — The  undertaking  relied  • 
by  the  defendant  was  collateral  to  the  note.  At  t 
trial  the  plaintiff  relied  on  the  defendant's  inability 
parol  to  make  a  bill  of  exchange  a  different  contr 
from  that  which  it  purported  to  be  without  matter 
in  writing.  Now  it  is  one  proposition  that  a  writ! 
contract  cannot  be  varied  by  a  parol  one ;  but  it  is  qt 
another  question  whether  a  man  may  not,  by  a  collate 
contract,  bind  himself  not  to  enforce  hb  remedy  o 
previous  one.  Besides,  the  defendant  would  have  fa 
obliged  to  take  up  his  own  acceptance  had  it  beei 
the  hands  of  a  third  person,  who  was  a  bona  fide  hoi 
for  value. 

Pauke  B. — The  drawer  stated  in  his  evidence  t 
the  agreement  not  to  sue  the  acceptor  was  cotempc 
neous  with  the  drawing  of  the  bill.  Then  might  notit 
proved  for  the  defendant  that  the  drawer  put  his  name 
the  bill  to  accommodate  the  plaintiff,  and  to  enable  1 
to  use  that  bill  in  the  market  ?  If  the  agreement  am 
the  original  parties,  at  the  time  of  drawing  and  acoi 
ing  the  bill,  was,  that  as  between  them  it  was  no) 
be  paid,  the  defendant's  acceptance  would  still. be 
the  plaintiff's  accommodation.  The  plaintiff  took,  \ 
the  defendant  accepted  the  bill,  with  the  full  no 
and  on  a  clear  understanding  that  the  act  of  eact 
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theii  in  mo  doing  was  for  the  plaintiff's  accommodation; 
why  is  not  that  legal  ?  The  agreement  that  the  plain- 
tiff oqIj  should  pay  the  bill  was  not  more  contrary  to 
iti  tenns  than  every  accommodation  bill  is.  It  shows 
■Ihst  there  never  was  any  value  between  the  plaintiff  and 
ddendsot,  in  respect  of  which  the  latter  could  be 
called  OD  to  pay  the  bill  to  the  plaintiff,  though  it 
wouU  be  otherwise  if  he  had  been  called  on  to  pay  it 
when  in  the  hands  of  a  third  person  for  value.  The 
acceptor  of  a  bill  may  equally  show  that  he  never  re- 
ceived value  for  it,  whether  he  is  sued  as  indorsee  or 
by  the  drawer. 


4fi5 


The  other  Barons  concurred. 


Rule  refused. 


1836. 


Thompson 

.V' 

ChVBLET. 


Marshall  against  Whiteside  and  Eleanor  Victo- 

RiNE  his  Wife. 

pOVENANT.    The  declaration  stated,  that  here- I?  a°^"^° 

\J  ^  of  covenant 

tofore  and  whilst  the  defendant  E.  V.  was  sole  against  C.  and 

and  unmarried,  to  wit,  on  &c.,  by  indenture  then  made  ^'  lUd^ture  ** 
l>6tween  the  plaintiff  of  the  one  part,  and  one^.  G.  of  lease,  the 
■nd  the  defendant  E.  V,  by  her  then  christian  and  wa^that  J.& 
wmame  of  E.  V.  G.  of  the  other  part,  the  plaintiff,  for  B-  (^^J?.]®** 
»>e  consideration  therein  mentioned,  did  demise  and  whilst  the  de- 
feaae  unto  the  said  ^.  G.  and  the  defendant  E.  F.,  fendantB.was 

.1    ,  .   .  .  .     unmarried, 

toeir  executors,  administrators,   and   assigns,   certain  nor  did /I.  and 
Femises  with  the  appurtenances  from  the  25th  March  fft^er^Sfn-^ 

termarriage, 
•  ivithin  every 

^^  year  of  the  first  seven  years  of  tlie  term*  paint,  &c.  To  this  breach  the  de- 
^l^^ts  pleaded  that  A,  and  the  defendants  did,  within  every  third  year,  during  the 
T*^  Sefen  years  of  the  said  term,  paint,  &c.  On  demurrer,  assigning  for  cause  that 
^  plea  proffered  a  different  and  larger  issue  than  that  tendered  by  the  declaration, 
^plca  was  held  bad. 

^^  defisndant  may  pay  money  generally  into  court  upon  several  breaches  or  counts, 
y^  plead  SQch  payment  in  the  form  given  by  the  rule  of  court  of  H.  T.  4  W.  4, 
*  ^T",  without  specifying  how  much  is  paid  in  respect  of  each  breach  or  count. 
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then  next,  for  and  during  the  term  of  21  years  fttm 
tbence  next  ensuing,  detemunable  nerertlieless  ss  is 
thereinafter  mentioned.  The  declaration  then  set  oat 
covenants  by  the  lessees,  jointly  and  severally,  to  paiat 
the  premises  inside  and  outside  in  every  third  and 
seventh  year  of  the  term,  and  to  repair  the  preoisH^ 
and  to  deliver  them  up  in  a  state  of  repair  at  the  eai 
or  other  sooner  determination  of  the  term.  The  breachei 
denied  performance  of  the  covenants  in  the  teims  of 
them  as  follows : — 

That   the    said  A.  O.  and  the  defendant  £.  F. 
did  not  nor  would,  whilst  the  defendant  E.V^im 
sole   and   unmarried,  nor   did   nor   would   the  said 
A.  G.  and  the  defendants  after  the  intermarriage  of 
the  defendants,  at  their  costs  and  expenses,  witbin 
every  third  year  during  the  continuance  of  the  fint 
seven  years  of  the  said  term  by  the  said  indentuze 
granted,  paint  or  cause  to  be  painted  the  whole  outside 
wood  and  iron  work  of  the  said  messuage  or  tenements 
and  premises,  and  all  the  fences  and  appurtenances 
thereof,  with  two  coats  of  paint  well  mixed  in  oil,  in  ft^ 
good  and  workmanlike  manner,  nor  did  nor  would  they 
the  said  A.  G.,  &c.,  within  every  third  year  during  thes? 
continuance  of  the  first  seven  years  of  the  said  tennb** 
by  the  said  indenture  granted,  in  like  manner  paint  or* 
otherwise  colour  the  whole  of  the  said  outside  stucco^ 
work  of  the  said  messuage  of  a  uniform  stone  colour^ 
nor  did  nor  would  the  said  A.  G.  in  like  manner  paio0 
or  cause  to  be  painted,  according  to  the  tenor,  8cc  oS 
the  said  covenant,  with  two  coats  of  paint  in  oil,  all  sudc: 
parts  of  the  inside  of  the  said  messuage  or  dwelling-- 
house  and  premises  as  had  been  heretofore  painted,  or 
as  from  repairs,  alterations  or  improvements  thereof  o"  -* 
thereunto  did  need    painting,    but  on  the  contrary 
thereof  wholly  neglected  and  refused  so  to  do.    Th^ 
the  said  A.  G.,  &c.  did  not  nor  would  from  time 
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tinoe  fte.,  during  the  continuance  of  the  first  seven       1836. 
y^anof  the  said  term  by  the  said  indenture  granted,    !j!^*^'^^ 
ate  (heir  own  like  costir  and  expenses,  well  and  suiBci-  9. 

^vsdy  tod  substantially  repair,  &c.  the  said  demised  ^hitbsidb. 
xsB^tsuage  or  dwelling-house  and  premises,  and  also  the 
0«sl»temttiean  load  or  passage  leading  from  the  front 
c^f  Ae  said  demised  premises  to  the  sea  beach,  and  all 
w^wSkf  TBuhs,  ftc.9  and  other  fippurtenances  belonging 
tobdong  thereto,  or  used  or  to  be  used  therewith, 
inch  and  substantial  manner  as  was  necessary  and 
cxmvement  for  the  occupation  of  a  tenant  at  rack  rent : 
did  nor  would  they  the  said  A.  O,  and  the  defend* 
I,  at  the  end  and  determination  as  aforesaid  of  the 
term  by  the  said  indenture  granted,  peaceably  and 
«liMy  leaTe,  surrender,  and  yield  up  to  the  said  plain- 
tiff die  said  messuage  or  dwelling-house  and  premises, 
'^tt  die  appurtenances,  so  weU,  sufficiently,  and  sub- 
•tntislly  repured,  &c.  at  the  expiration  of  the  said 
^cna  so  determined  at  the  end  of  the  first  seven  years 
*•  bereinbefore  mentioned,  together  with  all  marble 
^  otiier  chimney  pieces,  &c.  and  all  other  fixtures 
^  things  whatsoever,  which,  at  the  commencement  of 
^  said  term,  or  at  any  time  during  the  continuance 

^'^ctwf,  bad  been  affixed  or  fastened  thereto,  accord- 

■ 

*^  to  the  form  and  eflTect  of  the  said  indenture  in  that 

"^lialf  made  as  aforesaid;  but  on  the  contrary  thereof, 

^'^^  the  said  A.  G.  and  the  defendant  E.  V.,  whilst 

*be  was  sole  and  unmarried,  and  the  said  A.  G.  and 

^^  defendants  since  their  intermarriage,  wholly  neg- 

"*tted  and  refused  so  to  do,  and  the  said  A.  G.  and 

^defendants,  after  the  intermarriage  of  the  defend- 

>8ts  at  the  determination  of  the  said  term,  left  the  same 

jMBises  so  out  of  repair  and  in  such  bad  order  and 

eoncKtion  as  aforesaid,  contrary  to  the  tenor,  &c. 

Plea  to  the  first  breach :  that  the  said  A.  G,  and  the 
defendants  did,  at  theur  costs  and  expenses,  within  every 


true  intent  and  meaning  of  the  said  indentui 
There  were  similar  pleas  of  perfonnance 
cond  and  third  breaches. 

Fourth  plea. — And  as  to  the  alleged  b 
covenant  fourthly  and  lastly  above  assignt 
fendants  say,  that  the  plaintiff  ought  not 
maintain  her  action  in  that  behalf,  because  I 
ants  bring  into  court  the  sum  of  ninety  po 
to  be  paid  to  the  said  plaintiff;  and  the  defe 
ther  say,  that  the  plaintiff  has  not  sust^ne 
to  a  greater  amount  than  the  aud  sum  of  nin 
in  respect  of  the  said  breaches  of  covenant  f 
lastly  above  assigned.     Verification. 

Special  demurrer  to  the  first  plea,  assigning 
that  the  plaintiff  in  her  said  declaration  allegi 
said  A.  G.  and  the  defendant  E.  V.  did  not 
whilst  she  the  said  E.  V.  was  sole  and  unm 
did  nor  would  the  said  A.  G.  and  the  defen 
their  intermarriage,  perform  the  sud  covei 
first  plea  mentioned,  but  the  defendants  do  i 
tlie  non-performance  of  the  said  contract,  \ 
A.  G.  and  the  defendant  E.  V.,  whilst  the 
was  sole  and  unmarried,  but  in  their  said 
allege,  that  the  said  A.  G.  and  the  defen 
formed  the  said  covenant,  which  is  a  dii 

InriT^r  isGiiP  than  that:  tpnr!i>ri>i1  hv  t-tiA  iJainl 
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Bot  to  have  been  taken  by  the  defendants;  and  that        18S6. 

aldioiigh  the  defendants  by  their  said  plea  profess  to  ^^ ^ 

iBfver  the  whole  of  the  breach  of  covenant  by  the  v. 

fUntiff  first  above  assigned;  yet  the  said  plea  in  fact  ^"^^^^'^^ 
otSj  answers  a  part  thereof,  namely,  the  breach  of 
eofenant  committed  by  the  said  A.  G.  and  the  defend- 
MtB.  after  the  intermarriage  of  the  defendants,  but 
kiTes  wholly  unanswered  the  breach  of  the  said  cove- 
nant in  the  declaration  alleged  to  have  been  committed 
by  the  said  A.  G.  and  the  defendant  E,  V.  before  her 
ktennarriage  with  the  defendant  WiUiam  Whiteside. 
And  also  that  the  defendants  have  not  in  and  by  their 
aid.  plea  denied  or  confessed  and  avoided  such  breach 
tf  eovenant  in  the  declaration  first  above  assigned. 

There  was  a  similar  demurrer  to  the  second  and 
tUrd  pleas. 

Demurrer. to  the  fourth  plea,  assigning  for  causes, 
Alt  the  defendants  should  have  stated .  and  shown  in 
iBd  by  their  said  plea,  how  much  tod  what  part  of  the 
ttidsttm  of  ninety  pounds,  which  the  defendants  bring 

• 

Bto  coart,  is  intended  to  be  brought  into  court  and 

pnd  on  account  of  the  damages  sustained  by  the  plain- 

nff  by  reason  of  the  breaches  of  covenant  by  the  plain- 

tf  burthly  above  assigned,  and  how  much  and  which 

pvtof  the  said  sum  of  ninety  pounds  to  the  said  breaches 

rfcoveoant  by  the  plidntifi*  lastly  above  assigned.     But 

by  the  defendants  bringing  the  said  money  into  court 

^  paying  same  in  respect  of  the  whole  of  the  breaches 

^covenant  by  die  plaintiff  fourthly  and  lastly  above 

*Ngiied,  said  plainti^  cannot  safely  reply  to  the  said 

Pka,  or  take  issue  thereon. 

OgU  ,in  support  of  the  demurrers.  The  first  plea 
Coders  too  large  an  issue,  for  it  is  not  in  the  words  of 
^  breach,  neither  is  it  co-extensive  with  the  issue 
^'^leby  tendered ;  and  there  is  the  same  objection  to 
second  and  third  pleas. 
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1836*  Parkb  B.^Your  objection  is,  that  diei*  km  urn 

plete  aiBmiBtive  and  negative.    The  fifit  pba bnola 
plea  of  denial ;  it  should  have  been  a  dhunal?  in  alk 
Whiteside,    stance  and  in  fom.    The  phintiff;  hoarerarir  Jl^ 
safely  have  taken  issue  upon  it. 

Lord  AsiNGiR  C.  B«-«^e  the  defendanto  wOp^ 
to  amend  ? 

Crowder.  They  are  ifiHing  to  amend  the  first 
pleas,  but  not  the  fourth,  which  is  a  plea  of  payment^ 
money  on  two  breaches,  and  is  in  the  form  given  by 
new  rule  of  pleading  of  Hilary  term,  4  WiU*  4%  r. 
[Parke  B.  It  does  not  say  how  much  is  paid  on 
breach.    It  used  to  be  the  practice  to  pay  money 
court  on  several  counts,  without  saying  how  modi 
paid  on  each  count ;  and  in  Jowrdmme  t.  JbAmssI 
this  court  said,  that  they  saw  no  reason  why  this  n^j 
not  be  equally  done  Imder  the  new  rule.    If  any 
tiosl  inconvenience  is  found  to  attend  the  paynenli 
money  into  court  generally  without  appordofnig-l|r> 
then  such  apportionment  must  be  made  a  eonditm  l)li 
the  judge  at  chambers,  fi)r  money  cannot  be  paidiiili* 
court,  in  a  case  like  the  present,  without  a  jik^ 
Older.    Lord  Abinger  G.  B.  W^  und^^tand  the  ek 
jeclion  to  be,  that  the  money  is  paid  into  eoart  witMH  M 
being  specifically  appropriated  to  either  bpeschf  sal  \ 
the  answer  is,  that  such  appropriation  ia  notneoessrtyt 
for  it  is  competent  to  the  plaintiff,  upon  the  issu^  W 
prove  that  he  has  sustained  damages  exceeding  tt# 
sum  of  902.] 

Offk.  This  plea  should  have  specified  how  nmdi  af 
the  sum  brought  into  court  was  paid  in  respect  of  endk 
breach.    In  a  recent  case  in  the  Court  of  Kin|fii 

(a)  5  Tyr.  632. 
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b  (a),  irfaere  pajment  was  pleadedi  idthout  sbying       1886. 
imdi  was  paid  tm  one  count  and  ho^r  nnch  on    '^-^S^^*^ 
ler,  tbe  plea  waa  hM  Imd,  and  one  of  the  judges    ^^^^all 
ftat  4ie  plea  Of  tender  could  be  supported  only  Whitcsidb. 
Qg  established  practice.    Until  the  recent  statote, 
t  Witt.  4.  c.  4@.  s.  21.,  money  could  only  be  paid 
Mart  in  lespect  of  unfiquidated  damages,  and  if 
bndant  is  allowed  to  pay  a  certain  sum  upon  a 
er  of  issues,  it  will  impose  a  hardship  on  the 
tic    [Lord  Afnnger  C.  B.  What  hardship  is  it  to 
ItlntilF?    It  would  be  a  hard  case  for  a  defimd* 
ffae  were  obliged  to  pay  in  a  certain  sum  on  each 
h,  for  die  plaintiff  might  recover  more  upon  some 
teach  than  the  sum  so  paid.    Parke  B.  Was  it 
lie  constant  practice,  before  the  plea  of  pay- 
was  introduced,  to  pay  money  generally  into 
p  inthout  saying  how  much  was  paid  in  respect  of 
floontf    Why  should  you  not  make  the  practice 
r  diat  plea  accord  with  the  old  practice  t     In 
faiae  T.  Johnson  this  couit  gave  an  opinion,  that  a 
SBt  into  court,  without  appropriatmg  it  to  the 
ant  demands  of  the  plaintiff,  was  good.    Mr.  Jus- 
PiKtteson  has  expressed  to  me  hb  dissatisfaction 
the  judgment  of  the  King's  Bench  in  Mee  v.  7bm- 
s,  so  iar  as  it  related  to  the  plea  of  payment,  and 
lUs  that  the  plea  of  tender  as  pleaded  in  the 
im  is  right.]    By  the  rules  of  H.  T.  4  Witt.  4.  r. 
I  plaintiff  is  to  be  at  liberty  to  take  the  money  out 
mt  and  tax  his  costs  whicb  it  is  intended  by  the 
dnt  be  should  have ;  but  if  a  defendant  may  pay 
J  generally  into  court  upon  twelve  issues,  he  will 
eprired  of  the  benefit  which  the  rule  meant  to 
him,  ftr  eleven  issues  may  be  found  for  him  and 
gainst  him,  and  the  defendant  would  be  entitled 
igment  and  to  costs.     [Lord  Ahinger  C.  B.  If  a 

(a)  Met  V.  Towdinwn,  K.  B.  Mic/(.  Term,  1835. 
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Whiteside. 


plaintiff  finds  that  a  defendant  has  paid  too  littk  »l 

court  upon  the  whole,  he  may  go  to  trial  on  the  im 

so  raised,  and  if  he  proves  that  too  little  has  been  jm 

he  will  recover  more.     Parke  B.  Direct  your  attenlio 

to  those  cases  in  which  money  may  be  paid  into  oon 

without  a  judge's  order.    In  the  present  case  im 

must  be  an  order,  and  if  any  inconvenience  is  found  I 

result,  the  order  may  require  the  money  to  be  paidiiJ 

separate  breaches  or  counts.  Can  you  show  thataii|j| 

convenience  would  arise  from  allowing  nnoney  tobe||j 

generally  into  court  under  the  new  plea,  that  diiM 

result  from  paying  it  in  under  the  old  practice  ?]    Hi 

the  evidence  rests  with  the  defendants ;   they  nMpa| 

that  they  painted  within  three  or  seven  years,  as  Ik 

case  may  be,  and  they  may  refuse  admiswin  to  4 

plaintiff's  surveyor.    This  b  a  different  case  Snm  0|| 

in  which  a  plaintiff  has  the  case  within  his  own  kam 

ledge,  for  the  plaintiff  may  be  unable  to  contend  il| 

the  evidence  advanced  on  the  other  side.     [Parktl 

Look  at  the  inconvenience,  on  the  other  hand,  to 

defendant ;  if  he  should  make  a  slip  on  one  breach  ll 

plaintiff  would  recover,  although  the  defendant  hi 

paid  in  201.  too  much  upon  the  other  breach.  *  If 

defendant  was  bound  to  pay  money  into  court  on  eafi 

breach,  he  would  pay  more  than  was  requisite  in  oiA 

to  be  safe.     Primd'facief  the  balance  of  inconveniM 

is  against  a  defendant,  and  any  inconvenience  to  a  ph|| 

tiff  may  be  remedied  in  the  judge's  order.     Show  H 

some  inconvenience  that  would  result  in  a  case  whenej^ 

is  not  necessary  to  have  a  judge's  order.]  The  newnlf 

of  pleading  were  intended  to  benefit  plaindffibyAl 

closing  the  real  issue,  and  dispensing  with  unneccMJ 

evidence ;  but  if  there  are  five  or  six  issues  on  a  read 

and  a  defendant  is  permitted  to  pay  money  genonl 

into  court  upon  the  whole,  the  plaintiff  will  reap  i 

advantage  from  those  rules,  for  he  must  go  to  trial  pi 


in  THB  Sixth  Ycar  of  WILLIAM  IV. 

f    pnd  to  rapport  all  bis  breaches.     Where,  as  in  the 
pKKBt  case,  two  breaches  are  alleged  of  a  covenant  to 
lepsir  and  to  leave  in  repair ;  the  plaintiff  has  a  right 
l»eaH  upon  the  defendant  to  say  how  much  he  pays    Whiteside. 
im  court  on  each  breach. 

Pakks  B. — This  plea  only  obliges  the  plaintiff  to 

ifnte  that  the  money  paid  into  court  is  not  a  fair  com* 

^fMstion  on  both  the  breaches — ^if  it  is  she  ought  to 

lit.    I  cannot  see  at  present  that  she  is  put  to  any 

lience. 

■I 

«  Ogk  applied  to  amend. 

• 

.  Onwder,  for  the  defendant,  objected. 

rPv  Cvrtom— (Lord  Abinger  C.  B.  Parkb,  Bol- 
iDiand  GuRNEY  Bs.) — Both  parties  must  be  al- 
[jMed  to  amend,  without  payment  of  costs  by  either. 


The  Kino  against  The  Sheriff  of  Middlesex,  in  a 
cause  of  Hammond  against  Bean. 

THE  defendant  had  been  arrested  under  a  capiat,  Itisnotneces- 

on  the  29th  December,  when  he  gave  a  bail-bond  to  justify  be- 
te the  sheriff.     On  the  2nd  January  the  sheriff  was  ^^^^  ^^ey  ren- 

_,  -  -  .  1.11  ,         .  der  their  prin- 

iMed  to  return  the  wnt ;  to  which  he  returned  cepi  cipal. 
OvpM,  and  on  the  8th  a  juds^e's  order  was  obtained  to   ,  And  where 
IriDg  in  the  body.     On  the  14th  such  order  was  made  out  justifying, 
inile  of  court,  and  on  that  day  an  attachment  was  principal  after 

jmed  against  the  sheriff  for  not  bringing  in  the  body,  the  expiration 

of  the  body 
rule,  the  court 
set  aside  an  attachment  against  the  sheriff  on  payment  of  costs. 


J.  BayUy  now  »howed  ettuae.  The  qvestia 
case  is,  whether  the  render  is  goodi  and  it  is  i 
it  is  not ;  for  when  once  the  body  rule  has  expi 
can  be  no  render  unless  the  bail  have  juatifie 
point  was  decided  by  Mr.  Justice  Littleda 
Bail  Court,  in  Stamford  v.  Barry,  HiL  Ter 
which  case  was  mentioned  again  to  Mr.  Justi( 
son,  and  was  afterwards  brought  before  tl 
court;  but  both  that  learned  judge  and  the 
fused  to  interfere  with  the  decision,  as  did 
Justice  Coleridge^  to  whom  it  was  subsequent! 
[Parhe  B.  Was  that  a  rule  to  set  aside  the 
ing  on  payment  of  costs  ?]  Yes,  it  was  a  sin 
to  the  present,  except  that  there  the  render  w 
the  attachment,  and  here  the  attachment  is 
the  render,  which  makes  this  the  stronger  cai 
plaintiff  has  no  power  to  keep  the  defendant  i 
and  the  moment  this  rule  is  disposed  of  he  ma 
as  the  render  is  not  good.  \Parhe  B.  \ 
necessary  for  the  bail  to  justify  in  order  to 
render  good  ?  They  might  have  rendered  tl 
dpal  immediately  after  justification ;  and  on 
it  appears  the  same  thing,  if  instead  of  justif 
render  the  defendant.  What  authority  have 
saying  the  render  is  not  good  ?    I  never  hea] 


y 
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J.  Jervis  amtri.    In  Stamford  v.  Barry,  Mr.  Jus-        1836. 
&e  Uttledah  thought,  that  by  the  rule  of  court  of  T.  T.    ^-^"v-^ 
33  G.  3.  (a),  the  baU  miiat  justify  before  they  render.     The  Kikc 
[Por^  B.  That  is  to  make  the  attachment  irregular.  The  Sheriff 
Ben  the  bail  are  just  in  the  same  situation  as  though         ^g.^. 
they  bad  justified  first  and  rendered  afterwards.    BoU 
land  B.  Have  you  seen  2'he  King  t.   The  Sheriff  of 
Middlesex  t  (&)] 


Baylty.  Stamford  ▼.  Barry  is  directly  opposed  to 
AitdeoisioD.  [Parhe  B.  There  must  have  been  some 
wtake  as  to  the  facts  in  the  former  case.] 

Lord  Abinokr  C.  B. — The  authority  of  Mr.  Justice 
IMUakf  in  Stamford  v.  Barry^  was  not  confirmed 
t]f  die  Court  of  King's  Bench,  for  they  merely  refused 
l|^ renew  the  decision  of  that  learned  judge ;  and  as  we 
lire  been  furnished  with  the  ground  of  that  decision, 
TOiBh  we  think  does  not  support  the  ruling,  we  have 
die  less  difficulty  in  saying  that  it  appears  to  rest  on  no 
]Mt  (bundation.  This  rule  must^  therefore,  be  made 
abwlttte. 

Pa&ke,  Bolland,  and  Gurney  Bs.  concurred. 

Rule  absolute  on  payment  of  costs. 

W  See  5  T.  R.  368.  (6)  7  T.  R.  637. 
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1836. 
^"^^''^^       Hall  and  Others,  Executors,  against  CuAifFNi 

Baronet. 

The  defendant  TN  this  case  the  defendant  had  been  arrested  b 
on  the  «6th  sheriff  of   Carnarvonshire  on  the  26th   Oa 

October,  and    ^nd  had  deposited  in  the  hands  of  the  sheriff  94/.  7i 

deposited  the  «    ,       <■   .  i    ww    i. 

amount  of  the  the  amount  of  the  debt,  and   lO/.  for  costs,  pur 

debt  and  10/    ^    ^j^    43  q  g   ^  4^   g  g     Qn  the  10th  Nov* 

for  costs,  with 

the  sheriff  in  the  sheriff  was  ruled  to  return  the  writ,  and  0 
unde^  thr43  ^^th  he  forwarded  the  writ  to  his  agent  in  Zondot 
G.  3.  c.  46.  did  not  remit  the  money  with  it.  On  the  same  da 
'iOih  November  agent  wrote  desiring  the  money  to  be  sent  up  im 

the  sheriff  was  ^tely,  and  on  the  17th,  in  order  to  avoid  an  a1 
ruled  to  return         ''  .».*«. 

the  writ,  and  ment,  he  filed  a  return  to  the  writ,  which  after  s) 
hU  ^surent^filed  ^^®  arrest  and  the  depositing  of  the  money,  a] 
a  return,  Stat-  that  the  sheriff  had  paid  it  into  court  pursuant! 
and  depo"u  of  Statute.    The  agent,  in  his  affidavit,  swore  th 

the  money,  made  such  return  with  the  intention  of  payinj 
and  that  it  had  .  ,  .      -•  ..  1     .       • 

been  paid  into  money  mto  court  as  soon  as  he  received  it,  but  owi 

court.  Owing  jjjg  under-sheriff  of  the  said  county  beinjr  from  1 

to  an  inadver-  ^  .11 

tence  in  send-  he  had  no  reply  to  his  letter  of  the  16th  until  the 
wUhXt^l^r"^  On  the  23rd  the  plaintiffs  commenced  an  action  ^ 
money  it  had  the  sheriff  for  a  false  return.  On  the  30th  a  sum 
paid  and  in     ^^^  taken  out  on  behalf  of  the  sheriff  to  show  c 

consequence 

of  the  absence  of  the  under-sheriff  from  home,  it  was  not  paid  in  prefiou 
23d,  on  which  day  the  plaintiffs  commenced  an  action  against  the  sheriff  for 
return.    The  sheriff  having  obtained  a  rule  nisi  why  he  should  not  be  at  Kb 
pay  the  money  into  court,  and  why  it  should  not  remain  in  court  as  though 
been  paid  in  due  time,  the  court  made  the  rule  absolute  on  payment  of  costs. 

On  the  20th  November  Si]ud%e*s  order  had  been  obtained  on  the  part  of  the  d 
ant  in  the  following  terms :  *'  1  do  order  that  the  defendant  shall  be  at  liber^ 
into  court  the  sum  of  10/.,  making,  with  the  sum  of  94/.  7$.  Id.  and  10/.  for 
deposited  with  the  sheriff  of  Carnarvon  in  lieu  of  bail  upon  tlie  writ,  and  rel 
by  him  as  paid  into  court,  the  amount  required  to  be  Deposited  by  the  sta' 
the  7  &  8  G.  4.  c.  71.  s.  2.,  to  abide  tlie  event  of  the  suit  in  lieu  of  perfectio 
And  I  do  further  order  that  the  said  defendant  enter  a  common  appearanof 
with.*'  On  the  same  day  the  defendant  paid  10/.  into  court,  and  entered  a  co 
appearance ;  but  the  money  deposited  with  the  sheriff  was  not  paid  into  coof 
the  16th  January  the  defendant  demanded  a  declaration.  Held,  that  the  pi 
were  not  obliged  to  proceed  until  they  obtained  what  was  equivalent  to 
bail,  and  the  court  set  aside  the  demand  of  declaration  with  costs. 
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t)efoie  Alderson  B.  at  chambers,  why,  on  payment  of       1836. 
the  sum  of  104/.  7*.  into  court  in  the  above  cause,  all     ^'^'^^^^-^ 
further  proceedings  in  the  action  against  the  sheriff   and  Others 
should  not.be  stayed,  but  that  learned  judge  refused   ^      ^* 
to  make  any  order.      In  the  meantime  the  following 
order  in  the  cause  had  been  made  by  Mr.  Baron  Parke. 

"  Sail  V.  Champneys. 

**  I  do  order  that  the  defendant  shall  be  at  liberty, 
lithm  one  day,  to  pay  into  court  the  sum  of  10/., 
wkiog,  with  the  sum  of  94/.  Is.  \d.  and  10/.  for  costs 
deposited  with  the  sheriff  of  the  county  of  Carnarvon, 
afiea  of  bail  upon  the  writ,  and  returned  by  him  as 
fii  bto  court,  the  amount  required  to  be  deposited 
%  die  statute  of  the  7  &  8  G.  4.  c.  71.  s.  1.,  to  abide 
Aeerent  of  the  suit,  in  lieu  of  perfecting  bail.  And  I 
do  farther  order,  that  the  said  defendant  enter  a  com- 
{KB  appearance  forthwith.  Dated  20th  November 
im.  J.  Parke." 

h  the  course  of  the  same  day  the  defendant  paid 
ML  into  court,  and  entered  a  common  appearance. 

Qnoling  havuig  obtained  a  rule  nisi  why  the  sheriff 
ikxdd  not  be  at  liberty  to  pay  into  court  the  said  sum  of 
VHL  Is.  Id.  so  deposited  with  him  on  the  arrest  of  the 
defcndant,  and  why  the  money  should  not  remain  in 
court  as  though  it  had  been  paid  in  due  time, 

•  Watson  now  showed  cause.  If  the  sheriff  had  paid 
IkuMmey  into  court  in  due  time,  the  plaintiffs  would 
hne  been  entitled  to  have  had  it  paid  over  to  them 
■ider  the  43  G.  3.  c.  46.  s.  2.,  in  consequence  of  special 
id  not  having' been  perfected,  no  deposit  having  been 
aid  into  court,  pursuant  to  the  7  &  8  6.  4.  c.  71.  s.  2. 
bo  by  the  sheriff's  neglect  the  plaintiffs  have  been 
flayed  in  the  present  action,  for  the  common  appear- 

VOL.  I.  K  K 
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18^6.       ^n6e  enteired  for  the  cll^kttlatil  wad  eotiditioiial  on 
^^'^^v^^^    the  payment  of  tlie  money  into  court.     [Parke  B. 
and  Others     ^"^^  ^^^^  brought  ati  Action  ligaitist  the  «heriff»  adi 
^*  his  object  in   paying    the   money  into   court  is  t» 

prove  such  payment  at  the  trial  in  mitigation  of  dt- 
toiBges.  Are  you  willing  to  receive  the  money  tad 
put  an  end  to  the  action  against  the  sheriff?]  The 
plaintiffs  are  entitled  to  the  money^  under  the  43  6.  & 
c.  46.  [Parke  B.  At  present  the  queeftion  is  betwea 
the  shi6riff  and  the  plaintifis;  to  obtain  the  money tiM' 
ikiust  ht  a  separate  application,  to  which  the  defiendMlj 
mu^t  be  made  a  party.]  Where  a  sheriff  asks 
ft  is  generally  on  the  ground  of  mistake,  btit  no  ndt 
excuse  can  be  alleged  here. 

Park%  B.*— This  nile  must  be  made  absobte 
payment  of  the  costs  of  the  application.    If  the 
is  paid  into  court,  and  the  plaintiffs  vrSl  cdOBeot 
waive  their  action  against  the  sheriff,  then  they 
have  the  costs  of  that  actioa  also. 

Per  Curiam.— (Parke,  Bolland,  Alderson,  and 

<3rtJRNElr  Bs.) 

Riite  absokrte  to  pay  the  money  into 
on  payment  of  costs. 

Watson  had  obtained  a  rule  to  show  cause  why  the 
demand  of  declaration  served  in  this  cause  (en 
1 6th  Joftmary)  shonld  not  be  set  aside  with  ecMts, 
the  ground  that  the  order  of  Mr.  Baron  PorAs^ 
enter  a  common  appearance,  was  conditioiud,  on  f^' 
ment  into  court  of  the  money  in  lihe  haiiAs  ^  41* 
8heriff(a). 

(ft)  This  rule  wu  moved  previous  to  the  disposal  ^f  the  ^bove  nile. 
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imdless  now  showed  cause.     By  the  43  G.  3.       18S6. 
1. 8.  2.  a  defendant  on  being  arrested  may  deposit    '^^^T^^^^ 

Hall 
amount  of  the  debt^  and  10/.  for  costs,  in  the    and  Others 

Is  of  the  sheriff  in  lieu  of  bail;  and  on   such   p.„  J' 

3y  being  paid  into  court  a  defendant  is  entitled 

Iter  an  appearance.     The  present  case  is  the  same 

'  the  money  had  been  so  paid,  for  the  plaintiffs 

ented  to  an  order  that  the  defendant  might  enter 

ippearance.      Such   appearance  was   accordingly 

red,  and  thereupon  the  defendant  was  in  court 

entitled  to  demand  a  declaration.     [Parke  B.  The 

ndant  was  not  in  court  until  the  sheriff  had  paid 

be  money.     By  the  order  the  defendant  was  to 

\QL  in  addition  to  the  money  to  be  brought  into 

rt  by  the  sheriff;  and  to  entitle  the  defendant  to 

10^  he  must  have  got  the  sheriff  to  pay  in  such 

ley.]    By  the  order  the  plaintiffs  consented  to  the 

sidant  entering  an  appearance,  which  being  done, 

ktter  was  in  court,  and  all  the  usual  consequences 

wed. 

iord  Abinoer  C.  B. — The  plaintiffs  may  have  con- 
ted  to  an  appearance  being  entered  for  their  own 
VDtage,  in  order  to  give  them  an  opportunity  of 
■g  on  with  the  action  if  they  pleased.  This  rule 
It  be  made  absolute. 

Paixs  B. — The  question  is,  as  to  the  meaning  of 
ioder.  It  may  be  said  that  the  defendant  must 
t  known  the  sheriff  had  not  paid  the  money,  and 
nefiff«  it  is  not  implied  by  the  order  that  the  sheriff 
to  pay  the  money  into  court.  But  what  was  to  be 
jtaation  of  the  plaintiffs  ?  Were  they  to  be  obliged 
0  on  in  the  meantime  until  the  money  was  paid 
court?     It  never  could  have  been  intended  that 
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i83& 


the  piaintiflTfi  wore  to  proceed  •  before  they  pbUM 

Hall        what  was  equiralent  tOBpetial  bail*-  •    , 

and  Others 


V, 


CoAMPNEYs.       BoLLAND  and  Gurney  Bs.  eoncurred. 


Rule  absolute,  with  costSf 


s:^ 


t  r,' 


NuNN  against  Curtis,  the  youngier. 


The  plaintiflT 
having  ap- 
peared for  the 
d( 


/^AREY  had  obtained  a  rule  to  show  cause  whf  4il] 
appearance  in  this  action,  and  all  subsequent 
efendant  un-  ceedinffs  thereon,  should  not  be  set  aside  for  irres^b 

der  the  statute,  ©  »  &  ^ 

and  afterwards  ot  why  the  judgment  and  all  subsequent  procMi 
pone  on  to       thereon  should  not  be  set  aside  upon  payment  of  ( 
The  writ  of  summons  was  issued  on  the  16^h  JAfb 


final  judg- 
ment, a  rule 
to  set  aside 
such  appear- 
ance and  all 
subsequent 
proceedings, 
for  irregula- 
rity, on  the 
ground  that 
the  defendant 
was  a  minor 


heTy  and  the  defendant  not  having  appeared,  the 
tiflr,  on  the  28th,  entered  an  appearance  for  him  undff  j 
the  statute,  and  on  the  same  day  declared.  On'  All 
8th  December  the  plaintiff  signed  interlocutory  jtt4rj 
ment  for  want  of  a  plea;  and  on  the  15th  issu^lt 
writ  of  inquiry,  which  was  executed,  and  was  retibttvl 
was  made  ab-  on  the  31  St.  On  the  9th  January  the  plaintiff  sigMB, 
cosuVJt  final  judgment.  The  ground  on  which  Carey  sought  V 
party.  set  aside  the  proceedings  was,  that  the  defendant  was  • 

On  showing      .  »ii.-/».ii  11  _^ 

cause  against  mmor,  and  the  piamtifi  could  not  regulatly  enter  V 
^®  ^^}^^  ^P"  appearance  for  him ;  citing  Beven  v.  Cheshire  (a)  iBm 
the  application  Roberts  V.  Spurr{b),  '  " 

was  by  the 

defendtUand      <■">  ^  I^°"'-  ^'  '^-  ">•  «  »  IX^L  ?•  C  561.  .. . 

that  the  latter 

was  not  privy  to  it.  The  court  held  tliat  there  ought  to  have  been  an  affidaTit  tin 
the  application  was  at  the  desire  of  the  defendant,  but  adjourned  the  cmt  i 
order  that  such  an  affidavit  might  be  produced. 


[ 


I 


Curtis. 
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Kelfy  showed  cause,  and  took  an  objection  that  the 
deindiEint  hhnself  bad  not  come  to  the  court.    This  is        „ 

iVUNfl 

not  an  application  by  the  defendant  but  by  his  father ;  v. 

it  18  supported  by  the  affidavits  of  the  father  and  of 
an  attorney,  who  cannot  appear  for  the  defendant,  as 
in  infaut  may  not  have  an  attorney.  An  infant  may 
appear  in  person  to  an  action,  and  it  is  apprehended 
^t  the  defendant  should  have  come  personally  before 
the  court  in  some  form  or  another  in  the  present  case. 
[Lord  Abinger  C.  6.  In  applications  of  this  kind  the 
court  are  not  so  strict  as  in  actions.  Here  if  the  de- 
fendant is  an  infant  he  may  bring  a  writ  of  error.]  An 
pfimt  can  only  appear  in  two  ways,  either  in  person  or 
b)f  his  guardian  regularly  assigned.  [Lord  Abinger  C.B. 
Tou  are  speaking  of  the  appearance  of  parties  on 
ineeos  issued  in  some  suit ;  this  is  a  different  appear- 
nce  firom  that.]  At  any  rate  it  should  be  shown  that 
tk  defendant  is  privy  to  the  application.  It  may  be 
wy  proper  that  a  father  should  have  authority  over 
hii  child,  but  not  that  he  may  appear  for  him  in  court. 
Hoe,  after  the  plaintiff  has  taken  regular  proceed- 
ing to  judgment,  the  father  steps  in,  and  from  his 
•Bdavit  it  would  seem  that  he  makes  this  application 
tJAoot  hia  son's  sanction  or  knowledge.  Any  friend 
if'the  infant  might  just  as  well  come  to  the  court  with- 
wt  his  privity  and  raise  some  question  as  to  irregu- 
hiity.  [Bolland  B.  Does  it  appear  from  the  father's 
iffidaTitthat  he  conies  here  on  behalf  of  the  infant  ?] 

Oxrey, — No : — but  there  have  been  communications 
Iwiween  him  and  the  plaintiff  as  to  this  action.  The 
P«intiff,  ailer  signing  final  judgment,  applied  to  the 
«ther  for  payment,  and  he  ought  now  to  be  allowed  to 
^^i  to  the  latter  being  heard. 

^i-Und  B. — It  is  a  question  whether  we  should 


On  a  subsequent  day  an  affidavit  was  pr< 
firom  which  it  appeared  that  the  application  ha 
made  without  the  knowledge  of  the  defendani 
now  had  his  approbation,  which  was  held  suffic 

Kelly,  Supposing  these  proceedings  to  be  ir 
the  defendant  should  have  come  to  the  court  at  ai 
period,  and  not  have  allowed  the  plaintiff  to  g 
final  judgment,  for  he  had  notice  of  the  proceedii: 
the  plaintiff*  subsequently  showed  him  indulge 
not  issuing  execution  upon  the  judgment.  Th< 
therefore,  ought  not  now  to  listen  to  the  applical 
where  a  person  complains  of  irregularity  he  sh 
so  promptly.  [^Parke  B.  This  is  not  an  irregulai 
can  be  cured.] 


Lord  Abinger  C.  B. — The  court  would  bav 
the  rule  absolute  the  other  day  if  it  had  then  a[ 
that  the  infant  was  a  party  to  the  application. 

Parke  B. — If  we  were  to  refuse  thb  applica! 
defendant  might  bring  a  writ  of  error,  and  yoi 
ceediogs  would  be  set  aside  from  the  be; 
What  we  ought  now^  in  strictness,  to  do,  is  to  s( 
aside,  and  allow  the  defendant  to  appear  by  gui 
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Paiuce  B. — We  wUl  wt  nw^e  your  client  pay  costs,       igge. 
for  tbejr  could  not  have  beea  obtained  upon  a  writ  of 
error. 

Rul^  absolute,  without  costs  on  either  sid^s 
the  defendant  to  b^  at  liberty  to  appear  by 
guardian. 


iw— — "p-^i^wi 


Willis  against  Dark^. 

'pHIS  was  an  action  to  recover  the  sum  of  21 L  Is.^  In  an  action  v 
for  officers*  fees,  sherifTs'  poundage,  and  posses-  cover  21/.  i«. 
flop  money.    The  declaration  was  delivered  on  the  the  defendant 
lOdi  November^  and  the  time  to  plead  had  been  ex-  summons  to 
•ended,  under  several  judges'  orders,  until  the  2d  De^  ?*^y  proceed- 

*      ^  '  mgs  on  the 

tnm.    On  that  day  the  defendant  took  out  a  sum^-  payment  of 
■OM  for  staying  the  proceedings  on  payment  of  12Z,  {^l^^^^i^^^^ 
Ifc.  64,  which  was  attended  before  Mr,  Baron  Bol-  plaintiff  bav- 
Wtt  cbainbers  on  the  4tb,  when  the  plainti^  having  accept  that 
refused  to  accept  the  above  sum,  alleging  that  more  ?"?» ^e  judge 

Dcfore  whom 

VIS  due,  that  learned  judge  made  an  order  that  the  the  summons 
defendant  should  be  at  liberty  to  pay  that  sum  into  ^as  *ieard, 

•'         *^  "^  made  an  order 

QNirt,  and  if  the  plaintiff  should  recover  no  more  the  that  the  de- 
fendant should 
be  at  liberty  to 
P^  the  money  into  court,  and  if  the  plaintiff  should  recover  no  more  that  the  de- 
^■daiit  should  not  be  liable  to  costs  from  tliat  time.  The  defendant  afterwards  of- 
"Vd  to  pay  15/.  and  costs,  in  order  to  settle  the  action.  The  plaintiff  subse- 
^tly  tigned  judgment  twice  for  want  of  a  plea ;  both  of  which  judgments  were 
wt  aside  for  irregularity.  The  defendant  having  pleaded  tha  payment  of  the  money 
^  court,  the  plaintiff  the  next  day  took  the  money  out,  and  gave  notice  to  tax  his 
***•,  and  two  days  afterwards  delivered  a  replication,  whereby  he  accepted  of  the 
^^'f^  paid  into  court  in  full  satisfaction  of  his  debt.  The  defendant  naving  ob- 
^Md  a  rule  nisi  why  the  defendant's  costs,  subsequent  to  the  summons  to  pay  the 
"1^  into  court,  should  not  be  allowed  and  set  off  against  the  costs  of  the  plaintiff; 
^  court,  on  cause  being  shown,  did  not  lay  down  any  general  rule  of  practice,  but, 
"Mer  the  particular  circumstances  of  the  case,  discharged  the  rule  in  question. 

Ptr  forke  B. — It  is  primA  facie  vexatious  in  a  party  to  refuse  money  paid  into 
^t,  and  afterwards  to  take  it  out,  and  he  ought  to  be  roa46  to  pay  all  the  subse- 
9''CDt  costs,  unless  he  shows  good  cause  of  exemption. 


Willis 

17. 
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18S6.  defendant  should  not  be  liable  to  pay  any  costs  aftei 
that  date.  By  the  order  the  defendant  had  further 
time  given  to  him  to  plead  until  the  following  day. 

Darke.  After  the  order  was  made  the  clerk  of  the  plaintiTi 
attorney  told  the  clerk  of  the  defendant's  attomej 
that  he  was  authorized  to  offer  15/.  and  costs  in  orda 
to  settle  the  action.  On  the  5th  a  summons  for  furAa 
time  to  plead  was  taken  out,  and  on  the  8th  an  orderwu 
made  by  Mr.  Baron  Parkcy  allowing  the  defendul 
another  week  for  that  purpose.  On  the  17th  the  plaifr 
tiff's  attorney  signed  judgment  for  want  of  a  plea,  aod 
gave  notice  to  tax  his  costs.  A  summons  was  onthd 
day  taken  out  to  set  aside  the  judgment  for  irregidt 
rity ^  which  was  heard  before  Mr.  Baron  BoUand  on  dii 
I9th,  who  ordered  the  judgment  to  be  set  aside  li^ 
a  stay  of  proceedings  in  the  meantime.  On  the  Siti 
the  plaintiff)  without  having  struck  out  the  forma 
judgment,  signed  a  second  judgment,  and  on  tin 
^th  gave  notice  to  tax  his  costs  on  the  6th  otJatmarf 
Upon  the  latter  day  the  defendant's  attorney  took  ofi 
a  summons  to  set  aside  the  second  judgment  for  irregp 
larity,  which  was  attended  on  the  11th  before  Hi 
"Baron  Alder  son,  who  ordered  such  judgment  tobeae 
aside,  but  without  costs,  and  directed  that  the  plaintii 
should  strike  out  both  judgments;  the  defendant li 
have  twenty-four  hours  to  plead  after  notice  thereof  i 
writing.  On  the  same  day  both  judgments  were  stnic 
out  and  notice  given.  On  the  12th  the  defendai 
paid  121.  I2s.  6d.  into  court,  and  delivered  a  plea.  0 
the  13th  the  plaintiff  took  the  money  out  of  court  ai) 
gave  notice  to  tax  his  costs ;  and  on  the  15th  he  d 
livered  a  replication,  stating  that  he  accepted  of  ti 
sum  taken  out  of  court  in  full  satisfaction  of  his  del 
The  defendant  thereupon  took  out  a  summons  to  obti 
his  costs  incurred  since  the  4th  December,  which  n 
heard  before  Mr.  Baron  Alderson,  when  that  learn 


Willis 

V, 
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judge  sud  a  strong  case  of  vexation  ought  to  be  made  18S6. 
out  to  rapport  the  application^  and  he  adjourned  the 
CMC  in  order  to  give  the  defendant's  attorney  time  to 
fiepare  an  affidavit  showing  vexatious  conduct  on  the  Darke. 
pvt  of  the  plaintiff.  The  learned  baron  subsequently 
K&sed  to  make  the  order,  being  of  opinion  that  a  case 
of  vexation  had  not  been  established,  but  he  left  the 
defendant,  if  he  thought  proper,  to  apply  to  the  court. 
Od  the  26th  January  both  parties  attended  the  taxa- 
tion of  costs,  when  the  defendant  sought  to  have  his 
eoots  taxed  and  set  off  against  the  plaintiff's,  but  the 
mister  stated  that  he  could  not  do  so  without  an  order 
of  court  J.  Jervis  having  obtained  a  rule  nisi  why 
ibe  defendant's  costs  subsequent  to  the  summons  in 
tbe  cause  dated  the  2nd  December^  should  not  be  al- 
lowed and  set-off  against  the  costs  of  the  plaintiff) 

Chilian  now  showed  cause.  There  is  no  authority 
deciding  that  where  a  judge  has  made  an  order  that 
a  defendant  shall  not  be  liable  to  costs,  the  plaintiff 
AtSi  pay  costs.  [Lord  Abinger  C.  B.  The  second 
judgment  was  set  aside  without  costs.  What  costs 
does  the  defendant  seek  ?  J»  Jervis.  He  claims  the 
coits  of  pleading.]  The  rule  ought  to  have  stated  what 
coits  the  party  applies  for ;  but  at  any  rate  the  court 
viD  not  make  the  plaintiff  pay  the  costs  of  the  plea. 

Jfrm  contrd.  It  is  important  to  settle  the  prac- 
^  of  this  court,  and  make  it  conformable  with 
*fc*t  of  the  other  courts.  In  the  King's  Bench  the 
P'^ctice  is,  if  the  plaintiff  takes  the  money  out  he  is 
■•Me  to  all  the  subsequent  costs,  whether  there  has 
^^^  a  case  of  vexation  or  not.  Here,  after  the  first 
®rfer  made  to  pay  the  money  into  court,  the  defendant 
offered  the  plaintiff  15/.  rather  than  be  put  to  the 
^^pense  of  pleading,   but  instead    of  accepting   that 
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1836.  sum  the  plaintiff  signed  two  judgmentay  both  of  wl 
were  set  aside  for  irregularity.  The  defendant  is  t 
driven  to  plead  the  payment  of  the  money  into  go 
and  he  ought  to  he  allowed  the  costs  of  that  f 
[Alderson  B.  By  the  ordert)f  our  brother  BoUand 
defendant  is  not  to  pay  costs  from  that  time :  not] 
more  is  said,  and  it  seems  as  if  the  case,  as  to  a 
was  to  stand  stUL  The  order  does  not  say  that 
defendant  shall  receive  costs.  Parke  B.  It  ma; 
said  if  the  plaintiff  takes  the  money  out  of  court, 
the  effect  will  be  he  shall  not  receive  the  intermed 
costs.  A  party  may  have  good  reason  at  the  timfl 
going  on^  but  may  afterwards  take  the  money  out 
where  the  defendant  has  become  insolvent]  \ 
court  ought  to  lay  down  a  general  rule,  and  leave 
party  to  bring  himself  within  some  exception.  [Park 
I  think  so  too.  It  is  on  the  ground  of  vexati 
conduct  that  this  rule  is  to  be  allowed.  The  ( 
question  is,  whether  it  is  not  prima  facie  vexatious  i 
party  to  receive  money  which  he  had  refused  ten  d 
before.  I  have  always  acted  on  that  impressiooi  i 
have  told  parties  at  chambers,  when  they  refused 
money*  thiat  they  would  have  to  pay  the  subseqii 
costs,  unless  they  could  show  good  cause  of  eiei 
tion.] 

Lord  Abinoer  C.  B. — It  'is  not  necessary,  in 
present  instance,  to  lay  down  any  general  ruki 
under  the  particular  circumstances  of  the  case 
think  that  this  rule  ought  to  be  discharged,  but  w 
out  costs.  It  appears  that  the  plaintiff  had  reaso 
think  he  would  recover  more  than  the  money  paid 
court,  for  it  seems  that  the  defendant  subseqoc 
ofiered  him  a  larger  sum. 

Parke  B. — It  may  also  be  added,  that  looking! 
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tifBtt  of  the  order,  he  may  hare  taken  the  money  out        1836. 
of  court  on  the  belief  that  he  was  not  to  be  liable  to    ^"^""^^"^^^ 
Ae  intermediate  costs.  ^, 

Darke. 

Aldbrson  B.  concurred. 


Rule  dischargedi  without  costs. 

See  Whit*  (Old  others  v.  Ccbhamf  pott. 


White  and  Others  against  Cobham . 

pLA  TT  had  obtained  a  rule  nisi  why  the  declara-  jhe  defendant 
tion  delivered  in  this  action  should  not  be  set  T^^^^f^f^ 

for  32/.  6t/.y 

•ode  for  irregularity,  and  why  all  further  proceedings  the  amount  of 
ikould  not  be  stayed  on   payment  of   the  plaintiffs'  changefbu^^ 
coits  prior  to  the  4th  November,  the  debt  for  which  ^e  sum  in- 
Ae  defendant  was  arrested  having  been  satisfied ;  and  ^^  capias 

was  39/.  3s. 

M,  Kfaich  was  made  np  of  the   32/.    6(/.,  with  7$.  interest,  and  of  a  sum  of 

^  16i.  the  amount  of  a  chose  in  action,  which  the  plaintiffs  could  not  recover  in 

to  own  names.    The  defendant  took  out  a  summons  to  stay  proceedings  on  the 

pjttent  into  court  of  32/.  6d.    The  plaintiffs  refused  to  accept  that  sum,  saying 

^  more  was  due ;  whereupon  the  judge  before  whom  the  summons  was  heard, 

Bide  an  order,  dated  the  4th  November,  that  the  defendant  should  be  at  liberty  to  pay 

^  Bam  refused  into  court,  and  if  the  plaintiffs  should  recover  no  more  they  should 

^  be  entitled  to  costs  from  that  time.     On  the  following  day  the  defendant's  at- 

**^  wrote  to  ihe  attorney  for  the  plaintiffs,  saying,  that  he  had  entered  an  appear- 

*Dtt^  and  would  accept  a  declaration,  if  the  latter  thought  it  right  to  continue  pro- 

^iogi  in  the  face  of  the  order.    On  the  12th  the  defendant's  attorney  wrote  again, 

•«>M>ancing  that  having  received  no  reply  he  had  paid  the  money  into  court.    On  the 

^Jmntary  the  plaintiffs'  attorney  declared  conditionally  until  special  bail  was  put 

^  *J»d  perfected.    A  rule  having  been  obtained  to  set  aside  the  declaration  for  irre- 

pilarity,  and  to  stay  all  further  proceedings  on  payment  of  the  plaintiffs'  costs  prior 

fo  the  date  of  the  judge's  order : — Held,  first,  that  the  plaintiffs  were  entitled  to  the 

Joterest  on  the  bill  of  exchange ;  secondly,  that  the  plaintiffs  might  treat  the  ap- 

f^^^fxusd  entered  by  the  defendant  as  a  nullity,  and  declare  conditionally  until 

y5*»«d  bail  was  put  in.     And  the  court  discharged  the  rule,  with  costs,  unless  the 

defendant  should  elect  to  pay  the  interest  and  the  costs  of  the  action  up  to  that 

..'"^;  and  in  the  event  of  his  so  electine,  the  rule  to  be  absolute  upon  those  condi- 
tions. 


V, 
COBHAM. 
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why  the  plaintiffs  should  not  pay  the  costs  of  the  i( 
plication. 

Wh  ite  __ 

and  Others  The  defendant  had  been  arrested  for  the  boAh 
S2l.  6d.f  under  a  capias  indorsed  for  bail  in  Ai 
amount^  but  containing  an  indorsement'  claiming  90 
3s,  6d.  as  the  sum  due  to  the  plain  tiffs,  and  4/.  costs 
and  stating  if  that  sum  was  paid  within  four  days;  dM 
proceedings  should  be  stayed.  On  the  3d  of  Ifav^it 
ber  the  defendant  took  out  a  summons  to  stay  prdMft 
ings  on  the  payment  of  32L  6d.f  with  costs/ >^hfetiiMl 
attended  by  both  parties  on  the  following  day,  before 
Mr.  Baron  Bolland,  when  the  plaintiffs  having  refi&ed 
to  accept  the  sum  last  named,  that  learned  jiidgie  vt& 
an  order  that  the  defendant  should  be  at  liberQr  tejlJf 
the  same  into  court,  and  in  the  event  of  the  plaintlS 
not  recovering  more,  they  should  not  be  entitled  tboiUl 
after  that  date.  On  the  same  day  the  defendakiifiifi' 
tomey  wrote  to  the  attorney  for  the  plaintiflb,'  stttiit 
that  he  had  entered  an  appearance,  and  would  aoel||l 
a  declaration,  "  if  you  think  it  right  to  contimie  Ipio'' 
ceedings  in  the  face  of  the  order."  On  the  IStklik 
defendant's  attorney  wrote  again,  saying,  that  htfilg 
received  no  reply  he  had  paid  the  321,  6rf.  into  ccwi 
On  the  9th  January  the  plaintifiB'  attorney  deUveieJ* 
declaration  with  particulars  of  demand.  The  deduf'' 
tion  was  indorsed,  "  delivered  conditionally  vim 
special  bail  be  put  in  and  perfected.  Defietidadt  d 
plead  within  eight  days,  otherwise  judgment-*^  t^ 
particulars  stated  the  action  was  to  recover  S2L  6cL  dl^ 
amount  of  a  bill  of  exchange,  and  interest  fronl  the  dtff  i 
became  due  up  to  the  time  of  signing  final  jndgmtBl 
The  defendant's  attorney  swore  that  when  the  partk 
were  before  Mr.  Baron  Bolland,  the  clerk  to' tbi^  al 
tomey  for  the  plaintiffs  made  no  claim  for  ititeresi,  U 
said  that  the  plaintiffs  had  a  further  demand  to  ifc 
extent  in  the  whole  of  S9/.  3^.  Qd,    On  the  other  haw 
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Aederk  swore  that  he  said  a  further  sum  was  due,  but 
BMdno  particular  amount.  He  also  swore  that  pre« 
ijmB  to  the  writ  being  issued  he  wrote  to  the  defendant 
teanding  the  sum  of  38Z.  16s.  6d,  (which  included 
tkeSS/t'&i.  the  amount  of  the  bill  of  exchange^  and 
6Ii  \6$*  being  a  debt  due  from  the  defendant  to  one 
Ckffks  Dear,  a  bankrupt,  and  which  the  plaintiffs  had 
parclused  of  bis  assignees,)  together  with  interest  on 
thsaidbilL 

i  Sff  JP.  I^oUoch  and  Humfrey  now   showed  cause. 

The  defendant  applied  at  chambers  to  pay  into  court 

the  amoimt  of  the  bill  of  exchange,  but  without  any 

hileitst,  although  the  bill  was  some  months  over-due. 

Ihe  judge's  order  was  nothing  more  than  to  pay  a 

eertaio  sum  into  court,  and  did  not  make  such  payment 

t  satisfaction  of  the  action.    The  only  benefit  the  de- 

'     fadant  could  derive  from  it  was,  that  it  enabled  him  to 

SB  to  trial  upon  the  question  whether  he  owed  more 

than  diat  amount.     If  any  further  sum  was  due  he 

canooc  come  to  the  court  and  complain  as  if  there 

had  beon  some  oppression  used  towards  him.    Part 

ef  the  plaintiffs'  demand  consisted  of  a  debt  owing 

hj  Ae  defendant  to  the  assignees  of  a  bankrupt,  which 

fc  defendant  had  promised  to  pay.    [Lord  Abinger 

C.  fi.  You  could  not  recover  that.]     The  arrest  was 

wif  for  the  legal  debt.      The  plaintiffs   claim  7s. 

^  interest  upon  such  debt,  which  it  is  clear  was 

^  an  afker-thought,  for  the  sum  of  39/.  3^.  6d,  in- 

'(^'eed  on  the  writ,  afler  including  the  6L  Ifo.,  can- 

'^  be  made  up  without  such  interest.     [Lord  Abinger 

^*  B.  Both  parties  must  have  known  the  amount  of 

^"^  interest.    Parks  B.  It  does  not  appear,  when  they 

^^^<e  before  the  judge,  that  the  defendant  asked  how 

'^^'^>ch  more  the  plaintiffs  were  going  for.    Your  case  is, 

^at  you  were  entitled  to  7«.  more  for  interest,  and 
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1836. 

White 
and  Others 

V. 
COVHAH. 


that  you  made  no  false  representations.]  Secondtji  it 
ia  said  that  the  declaration  is  irreguLir,  because  tbe 
pUuntiffs  have  declared  conditionally.  They  were,  how* 
ever,  entitled  so  to  declare  until  special  bail  was  patio^ 
and  although  by  paying  money  into  court  the  defend- 
ant got  rid  of  the  necessity  of  putting  in  special  bail^ 
yet  as  no  sum  had  been  paid  in  for  costs,  the  pfajn- 
tiffs  still  had  a  right  to  declare  conditionaUy. 


Piatt  contra.     No  claim  of  interest  was  made  oo 
behalf  of  the  plaintifia  when  the  parties  were  befem 
the  judge,  and  it  was  not  incumbent  upon  the  defendbsl 
to  inquire  the  particulars  of  the  further  sum  demanded. 
If  on  the  dth  of  November  a  reply  had  been  sent  to 
the  letter  of  the  defendant's  attorney,  stating  thatil^ 
terest  upon  the  bill  had  not  been  tendered,  there  ii  no- 
doubt  the  parties  would  have  gone  again  befrre  t 
judge  and  have  tendered  such  interest.    In  a  cue 
during  the  last  term  interest  was  claimed,  but  tk 
court  held  it  to  be  an  afi;er*thougfat.     [Parie  B.  Tliem 
is  one  circumstance  which,  if  it  had  stood  alone,  m^ 
make  the  defendant  think  that  the  plaintiffs  wexe  oot 
going  for  interest,  namely,  the  demand  of  a  KquidafteA 
debt  of  39L  3s.  6d.  on  the  writ.    This  certainly  is  oo^ 
the  ordinary  way  in  which  interest  is  claimed,  for  it  U^ 
usual  to  demand  it  from  such  a  day  until  the  time  oi^ 
judgment,  as  it  runs  on  until  final  judgment  is  signedU^ 
The  indorsement  however  is,  that  if  the  money  is  paii^ 
in  four  days  proceedings  will  be  stayed,  and  the  plaior^ 
iaffs  may  not  have  thought  it  worth  while  to  demand  in- 
terest for  those  four  days  ;  and  they  are  not  restricted  to 
such  indorsement  as  tbey  would  be  to  a  particalar  inthe 
action.  The  defendant,  by  comparing  the  latt^  with  the 
indorsement  on  tbe  writ,  would  have  seen  that  there 
was  a  claim  of  Is.  for  interest,  and  he  should  have  paid 
both  principal  and  interest  into  court     JSoUand  B. 
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M;  impression  of  the  case,  when  before  me  at  cham-       1836. 
ben,  18,  that  the  defendant  offered  to  pay  the  32L  6d.,    ^"^tT^*^ 

,  White 

ind  thst  the  plaintiflb  said  they  clauned  more.]     With    and  Others 

ftpxi  to  the  other  point,  the  plaintiffs  had  notice  that      ^  ^* 

ts  appearance  had  been  entered.     [Parke  B.  They 

lere  not  boond  to  accept  a  common  appearance.  They 

taeitod  it  as  a  nuUity,  inasmuch  as  the  condition  pre- 

lefibed  by  the  act  had  not  been  complied  with.]    The 

fliiMiffs  proceeded  as  if  the  action  was  a  bailable 

ic&m;  they  are  in  this  dilemma,  if  this  action  was  not 

WhUe  the  defendant  might  enter  an  appearance;  if 

it  ns  baSable  then  the  declaration  was  irregular,  for 

thejodge^s  order  had  stayed  the  proceedings.  {ParheB. 

Thm  a  no  i«a«on  why  the  pkintifib  should  not  ad- 

HMe  themselves  in  the  action  until  special  bail  was 

ftk  in,    Tbej  could  not  take  any  steps  against  the 

AeaS:] 


Lord  AuvesR  C.  B.-^  do  not  see  that  we  can  say 
Ae  plaintiflb  had  not  a  strict  right  to  be  jfsAd  the  inr- 
terest  upon  the  bill  of  exchange,  and  therefore  this 
likBttust  be  £8ch»rged  with  costs.  If  the  defendant 
^Gkeoses  he  may  have  a  rule  why  the  proceedings  should 
^k  stayed  on  payment  of  the  7s.  interest  and  costs, 
*  tile  present  rale  may  be  drawn  up  in  the  alternative. 

Pabke,  BoixaNn,  and  Alderson  Bs.  concurred. 

Rule  discharged  with  costs,  unless  the  de- 
fendant elect  before  &c.  to  pay  the  costs  of 
the  cause  up  to  this  time,  and  7^.  interest ; 
and  in  the  event  of  his  so  electing,  the  rule 
to  be  absolute  upon  those  conditions. 


^^S  iQJi^E^  XN  HII4A  HY  TjBBM 


■- 1  • 


WeAveh  againtt  Stokes. 

The  defendant  /^ODSON  had  obtained  a  rule  nisi  to  a 
a  rule  nisi  to  warrant  of  attorney  given  by  the  defend 

set  aside  a        jgj  oiAugtist  1835,  and  all  proceedings  ther 

warrant  of  at^  "  1       -1   /.     1  i 

toroey  dated  the  ground  that  the  defendant  was  under  f 
J^i'on  hT^  tune  it  was  given.  The  affidavit  qf  the  defi 
own  afBdavit,  which  the  rule  was  granted,  stated,  that  wh^ 

ui<i.t  whf^n  rif^ 

gave  it  ^  he  ^^?^  ^^  attorney  was  executed  he  was  an  'f  ipi 

was  an  infant  age  of  20  years  or  thereabouts."    There. wji 

20  years  or  affidavit  setting  oyt  a  copy  of  the  defendant 

thereabouts,"  ^^  ^he  3d  (^l  September  1815,  which  was  ^ 

and  on  proof  -      v  -r  .     »  '   .  t-* 

of  his  register  a  true  copy  of  the  parish  register..    Oa.fih9,if 

dated^he'ad  *"  affidavit  was  produced  from  the  pbo) 
of  September  swore  that  at  the  time  the  warrant  of  %tU 
court  discharg-  S}^^^  *^he  defendant  was  carrying  on  trade  a?  ; 

ed  the  rule,       and  that  he  appeared  to  be  of  the  full  age  < 

holding  that  ^^  *^ 

the  infancy  had  one  years. 

not  been  suffi- 
ciently made 

out.  Erie  showed  cause^  and  contended  that  tt 

of  the  defendant  was  not  sufficiently  made  c 
defendant  cannot  ^peak  to  his  own  age,  and 
ter  pf  the  bapti3m  is  no  evidence  of  the  time 
and  non  constat  that  it  is  the  register  of  b 
the  defendant^  for  there,  is  no  proof  of  iden 
affidavit  is  produced  from  any  relative  or  sei 
might  have  swora  positively  to  bis  age.  This 
plication  to  the  discretion  of  the  court,  and 
not  to  interfere  unless  the  fact  of  the  m 
clearly  established.  Besides  the  objectioii 
defendant  cannot  know  when  he  was  born,  h< 
in  his  affidavit  distinctly  swear  that  he  was  1 
\Parhe  B.  He  does  not  say  that  he  was  0 
of  twenty  years  *'  and  no  more."]     The  pla 
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It  with  the  defendant  beforei  and   supplied   him       1886. 
1  goodsy  and  refused  him  further  credit  without 
ing  a  warrant  of  attorney.    The  defendant  has, 
refore,  held  himself  out  to  the  world  and  to  the 
ntiff  as  a  person  of  full  age. 

lodson  contra.  It  is  submitted  that  the  affidavit  of 
defendant's  is  one  on  which  perjury  could  be  as- 
led.  It  states  that  the  defendant  is  an  infant,  and 
t  OTerridcs  the  rest  of  the  sentence.  The  plain- 
's affidavit  does  not  allege  that  this  statement  is 
e,  be  merely  says,  that  the  defendant  appeared  to 
of  age,  without  even  averring  his  belief  that  the 
indant  had  attained  twenty-one.  With  respect  to 
I  aecond  affidavit,  it  identifies  the  defendant  s  bap- 
aal  register.  It  is  not  suggested  that  better  evi- 
nee  could  be  obtained  on  the  part  of  the  defendant 
tD  that  which  has  been  produced. 

Urd  Abinger  C.  B. — I  am  of  opinion  that  this  rule 
{iit  to  be  discharged.  The  defendant  can  have  no 
nrate  knowledge  of  his  own  age,  and  the  plaintiff 
iDot  be  expected  to  swear  one  way  or  another ;  all 
eould  swear  to  was  that  which  he  has  done,  namely, 
t  the  defendant  appeared  to  be  twenty-one.  Sup- 
e  the  case  to  be  tried,  and  no  other  evidence  given 
D  that  produced  here.  The  defendant's  own  affi- 
it  would  not  be  evidence,  and  the  register  of  bap- 
1  is  no  evidence  of  his  birth.  The  opening  of  a 
p  by  the  defendant  would  be  considered  sufficient 
ni  facie  evidence  he  was  of  age,  so  as  to  call  upon 
to  give  distinct  testimony  that  he  was  under  twenty- 
I  do  not  very  well  see  how  he  could  be  indicted 
perjury  upon  this  affidavit.  The  case,  therefore, 
da  upon  the  naked  evidence  of  the  register,  which 

9L.  I.  L  L 
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18^6.  only  abowa  be  was  then  livings  but  is  ineonclusive  i 
any  thing  else.  To  call  upon  us  to  interfere,  the 
fendant  should  have  giren  strong  proof  of  inl 

Stores.       which  he  has  not  done. 

Pauke  B. — It  does  not  appear  to  me  thatiUi 
fancy  is  sufficiently  made  out  to  entitle  the  3/t!k\ 
to  relief. 

.'J 

BoLLAND  B. — I  am  of  the  same  opinion.  Tfc 
fendant  swears  that  he  Was  an  infant,  without  <l 
any  thing  more ;  and  he  could  not  bfe  indicted  foi 
jury,  unless  a  knowledge  of  the  fact  he  swears 
imported  into  the  aflSdavit.  With  respect  .to  his. 
tity,  it  is  loosely  stated  in  the  isecond  affidavit;  fo] 
could  the  party  making  it  know  the  fact)  except  b 
present  when  the  defendant  was  baptized?  u 

GuRNEY  B — ^The  defendant  entered  into'tb 
curity  as  if  he  was  of  age,  and  he  now  comes  to 
set  it  aside,  without  showing  us  distinctly,  as  he^ikj 
have  done,  that  he  was  under  twenty-one  at  tb€ 
when  it  was  given. 

Rule  discharged,  with^ 
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Pythian  against  White  and  Another. 
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ESPASS.     The  first  count  alleged,  in  the  usual  Trespass  for 
iteniier,  that  the  defendants  broke  dAd' Untried  eS^^thr^ 
Wg'dos^  of  the  plaihtiff  (describing  eftchr'by  its  closes  de- 
ikttals),  and  there  forced  and  broke  open  &c.  el^Ptain  abuttals.  ^ 
;«C8,  &c.,  and  broke  down  &c.  certain  posts,  pales,  ^l®*'  l^^^  ^^'^ 

^j,        _         -  ,         ^  ,        1  .     .«•  •..  ,  ,  said  closes  in 

m,it^d  stubb0iOt  tJae  piatntin,  standing  and  beiiijg  in  wfuch  Sfc,  were 
U=aid  do^  and  conTerled  and  disposed  theneAf 'to  ardSofd  Jf 
b^'own  U8&I  >  The  sectmd  count  alleged, -that  the  one  2>gA,  with 
Mbdahts^eut  down  &c.  certain  pofete,  pbles,  rbils,.  and  L"*hL^*^'^an^. 
Mitt  of  Ihc' plaintiff  standing  and  being  >  oh  <}ertflin  Replication, 
Ms^andtQolfjmd  carried  awiiy^iMd'coin^rteMl.t)^  said  times 

MfieAfa.tfieir  own  tse.'  ..  i;  '-  -'^'i    '•»^  !''••    •  when&c.,and 

-,  .  before  the  said 

ileas:  firsts  as'  ta'  toe  brewiilgi  and  emJeritig'^fte^  Legk  had  any 
BDmnerathig  the  substantia]  part  of  the  trespasses  in  said^closes^in 
IpdipppiKle'X  ttot .  the  :«lases  I  id  th^lfir^  count  isfen-  which  &c.,  one 
bai  respeetively  in  which  fiy^  now.  are,'  and i. at) 'the  his wife,hi right 
KMul times  when,  &c«  were,  the  dosesi'soilyhnd  free-*  ^^^^^  x^nex, 
itt  of  one  TJunnas.  Legh^  wherefore  this  defendantsi  one  E.K. 


were 


rfte  servants  of  the  said  Thomas  Leah  Scoi^^  (iiMtiSy^  seised  in  fee 

^  ;7  y   v.r         J-     of  and  in  two 

g  me  trespasses  in  the  usual  manner,  and  stating  the  undirided 
■lb,  &c..  in  both,  counts.  M  have  been  wrongfully  PfJ^J^'^^lJ^^^ 
iced  in  the  said  closes,  and  to  have  been  removed  in  which  &c., 
a  short  and  convenient  distance  &c.,  doing  no  unne-  ^^s  also 
•ary  damage  to  the  plaintiff  &c.)     Secondly,  to  the  ^''^n  seised  in 

fee  of  and  in 
i  other  undivided  part.  The  replication  then  set  out  a  fine  levied  by  the  said  JR.  T. 
d  M.  his  wife  of  their  parts  &c.  of  and  in  the  said  closes  in  which  &c.  to  one  P.  M.  C. 
ling  the  life  of  the~satt"'Wtfe7l)y~Vlntir  of  which  hne  the  said  P.M.  C.  be- 
nt seised  &c.,  and  then  alleged  that  the  said  P.  M.  C,  A.  L.y  F.  K.^  and  A.  R, 
Bgso  seised,  afterwards  and  before  the  said  Legh  had  any  thing  in  the  said  closes 
irhich  &CC.,  and  before  the  said  times  when  &c.,  demised  to  the  piaintitF,  who 
neapon  entered,  and  was  possessed  until  the  defendants  wrongfully  broke  and 
oea  &C.  Rejoinder,  traversing  the  seisin  of  R.  T.  and  M.  his  wife,  A.  L.,  E.  K., 
A.  R,  in  the  said  closes  in  whicfi  &c.,  whereon  issue  was  joined. 
t  the  trial  the  plaintiff  established  her  case  as  to  two  of  the  closes,  but  gave  no 
nice  as  to  the  third.  Held,  that  the  issue  was  distributable,  and  that  the  plaintiff 
entitled  to  a  verdict  as  to  the  two  closes,  and  tlie  defendants  as  to  the  third. 

L  L^2 


(iAS^S^iy  tiiLA^Y'tl^'RM' 


residue   of  the   declaration,  not  ^ilty.     Tliirdty,  to 

the  same  trespasses  as  were  enumeratea'm  the  firit 

^^m^^.^      plea,  that  the  said  several  closes  in  whicn  ac.,  lie- 

WiiiTB       for^  and  at  the  said  times  when  fee.*,  wiere  ana  are,  anil 
and  Another.    >,  .         .  '      .  • '^  ■"  :«-'i  v  L  A'     'rki- 

from  time  immemorial  have  respectively  been,  wubm 

and  parcel  of  the  manor  of  Newton  aiiid  tee  of  Afamr- 
^Id,  11)  the  county  oi  Lancaster,  and  nave  tbeenuuring 
all  tl^at  time,  and  until  the  wrongful' inclosure' thereof, 
part  and  parcel  of  a  certain  waste  within  the  sail  , 
manor  called  Goose  Green,  and  that  the  said  imm  j 
J^egA,  long  before  and  at  the  said  times  when  &c.  wii 
lord  of  the  said  nianor  oi  Newton  and  fee  bt  'MdM^ 
field,  and  in  right  of  his  said  mahbr  an(¥  fee  wasionf 
before  and  at  the  said  times  wnen  &c.' seised  iil 'de- 
mesne as  of  fee  of  and  in  the  saidi  ctosi^es  iii  whiC&Si^ 


wherefore  &c.  (Jiisbtying  the  tre'spassies  iis  Wforftif 

Issue  was  Joined  on  tiie~  second  piea.^    'Repucaw 
to  the  first  plea  :  that  beifbre  the  said  times '-^helii  aC^ 
or  any  of  tliem,  and  before  ttie  said  T.'jfci^i  tiaa^wT 
tiling  in  the  skid  closes  in  whicti  &c.,  or  iaiWy  of  in6% 
oije  Richard  Taylor  axiA  Mary  his  y/ite,  in  nghi  6rD»  ; 
said  wife,  one  Ann  Lunt,  and  one  JEiten  tCnowtes^'w^ 
seised  in  their  demesne  as  of  fee  6f  and  in  two  utiv-   ; 
vided  third  parts,  the  whole  in  tTiree  e^iial  third  jparw   I 
to  be  divided,  of  and  in  the  said  closes  in  whicii»c* 
by  reason  of  the  said  Mary  Taylor,  Ann  JLunil  and 
jEtlen  Knowles  then  living,  ttie  daugliterB  aiid  cchieA 
of  the  Kev.  TTioma^  Knowles  deceased ;'  and  otie*  3^ 
Henshaw  was  also  then  seised  in  her  demi^sne  asmW 
of  and  in  the  other  undivided  third  part  of  and  rain 
feiiid  closes  in  which  &c.,  and  the  said  MicImrd'Tiwi 
and  Aiari/  his  wife,  being  so  seised,  afterwards,'  4na  be- 
fore the  said   7VL^^A  had  any  tiling  in  tKe  said  closes 
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which  &c.}  or  any  of  them,  to  wit,  at  or  as  of  the 
oeral  sessions  of  the  assizes  holden  at  &c.,  on  &c..  _, 
sertaiii  fjpe  was  had  and  levied  &c.  (setting  out  a  fine  *  ^ 
tween  P.M.  C.  plaintiff,  and  the  said  Uichurd  Tay-  Wb»te 
*  and  Mary  his  wife  defendants,  of,  amongst  other 
ings.  the  said  parts,  shares,  and  interests  of  the  said 
'Tifylor  and  Mary  his  wife,  of  and  in  the  said  closes 
which  &c.)  which  said  fine  was  then  had  and  levied 
mon^t  ot^er  things)  to  the  use  of  the  said  P.  H.  C. 
A  \^  beirs,  dpring  t(ie  term  of  the  natural  life  of  the 
hji  Mary  Taylor,  by  virtue  of  which  said  fine,  and  of 
cirtat^t^  for  transferring  usqs  into  possession^  the  saiq 
\M»  C.  then  became  seised  in  his  demesne  as  of  tree- 

■fi*-  ■•iii**'>  .'*••'*•.  ■  ■  ■  ■  • 

'«'•<.■        ;     .'     I  I .  .  •    .  .  ■  •    I       ■    .  .  •         .  ■     ■  1  .      I  .      •    !       ,| !  •  ■ ».       ■, 

Mjof  the  term  of  the  natura)  life  of  the  said  Mary^ 
!;aBd  jp  the  8ai4  parts,  shares,  and  interests  of  the 

/'I'i'l.- ••-.•II         T>i  :,'        ■  I      »       ■  ■  ■       r.     .         ;  '.  1     , 

id  ^ic^ard  Taylor  and  Mary  his  wife,  of  and  in  the 
lid  doses  in  which  &c.  And  the  said  P.M^  C ,  Ann 
Pl?^  JE^Uen  Knotjofes,  a^d  Ann  Renshaw,  being  so 
iied  as  fiforesaidj  they  afterwards,  and  before  the 
i^  2^.  Lfnh  hada^y  thing  in  the  said  closes  in  which 
^or  ^ny  of  them,  an(}.  before  the  said  times  wnen  &c. 
9^  of  them,  fo  wit,  on  &c.,  did,  each  and  every  of 
e^),. respectively  demise  his  and  her  part»  share  and 
lerestj^of  and  in  the  said  closes  in  wliich  &c.,  r^spec- 
^ly  to  the  plaintiff,  to  have  and  to  hold  the  same  re- 
•ctively  to  the  plaintiff  from  year  to  year,  &c. ;  by 
rtne  of  which  said  demises  she  the  said  plaintiff  after- 
irds,  and  before  the  said  several  times  when  &c.,  or 
J  of  them,  to  wit,  on  &c.  entered  into  the  said  closes 
which  &c.,  with  the  appurtenances,  and  became  and 
i  possessed  thereof,  until  the  defendants  wrongfully 
Ae  and  entered  the  same  as  in  the  said  declaration 
1  io  the  introductory  part  of  the  said  first  plea  is 
iged.     Verification. 

[leplication  to  the  last  plea :  that  the  said  T.  Leg/i 
\  not,    in   right  of  the  said    supposed   manor  and 
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fi^f  at  the  said  Beireral  thtoea  when  &o;,  'Ot'^nij  of 
tfidiii;'ieidjBd  in  hl6  demesne  ai^  of  fee>oraiiA  Q^rttM^tiid 
blbse^  Th  Which  &o..  in 'the'si&id  firet  count  ^mMttfM 
Wb/te  It's'  being  ^ai^t  and  parent  of  any  w4ste  wilhin  uil  pu»> 
eel  6f  thef  6aid  tAancr,  inf'manner  and  ftrmilkor  '^Tluitt 
Ws  aUoa  new  ^■s^ighnAMt  of  other  teospfatMaitbn 
those  thentioned'Sn  the  intr^dii«^;»ry* 'part  bf^tlf  Ail 
and  last ^e^)5.     ' ''  '■'■     ■  '  :<;*•*••/.»    »if  iAwh 

'  R^jt)iniier  to  tiie  r^plidatiori'to  thedrsD'pM^  ^ 
before  -  the  said  '  T.'  Z^i  -bad  1 011171  ihiag  'in  Ab*\wH 
•dobe^ in  whidh ^clthe  said  R^lTdyiH'i^nA\J^fk^9ij|| 
Wife,  in  right  bf  his*  said  'Wife,  the  said  Mn  £unP^jk 
EitStvKndtDlesfytkte^'  not>'  nor  *ivia9i4nyaifitbei9,'i|^sffibh 
thel^'deiiifesnij  ks  of  feeof  knd  in  twIvundradadflUI 
partil;fhe  Whdie^inlxi^  thre^^dallpavti^  toi»idiiqMif 
and  itl'tthe  saidi  cMstesm  wiiieh  ftUxi^  ifay  re^Morn^'^ 
said  'Marif'  9ayhr, '  Ann  Lttkt,  i<Mid<  EUed  .JSiMUh 
being  -&fe  'daughters  imd  (io4i6k8*df  thel  Renrj  i^ofrif 
Knowle^i  'or'in  anyodbei?  nkann^r,  ^boD  .Mif  ilbsi^wil 
Ann  iZensAdtrseisi^d  in  hei  demeine  afiiofifee  of'jpi^il 
the  other  undivided  third'^paart  9f  itbe^isladr  dx>9S%lA| 
which  &C.9  in  manner  and  form  &<f.<Tbe(;dd&iidvitK 
added  i\ke  similitiT  to  the  ceplication'to  the  lasj^ijltf)} 
find  as'  tO'th6  trespatees  niewly  asisigned,  thoyraoyfiMi 
judgment;  by  default.  •  « .      r    _•  .h    u^  \\\> 

At  the  trial  before  Lord  Abinget^  G^  0,  at  the/M 
Liverpool  summer  assizes,  the  plaintiff  giiveinO'tfiridipii 
as  to  the  first  of  the  three  closes  mentidbed^hiili'' 
declaration,  but  established  her  case  with* fefaphctf* 
the  two  other  closes.  A  verdict  was  tkken  iiH)  iK 
plaintiff,  with  leave  for  the  defendants  to  move  to  entt 
a  verdict  as  to  the  first'  close.  In  Miehaebnas  tJtt 
Ctesswell  obtained  a  rule  nisi  for  setting  aside  th^  ^ 
diet  generally,  or  to  enter  a  verdict  for  the  defendan 
with  respect  to  the  first  close. 
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Wifiimmi^  /Cmvljkg^  tad  JEUamhag  showed  causa.        133$. 

JUwiiJi^  Ae  tissue  mijted  by  the  traverse  of  the  fiipt 

Mffisaliim  rto.  be  •indiwible,  the  question  is,  whether 

ibe  doses  in  which*  &o«  mean  any  other  closes  than       ^!^^'^^: 
....  ,       1         ,  ***^  Another. 

wm  wherein  toe  >  trespasses  were  pro?ea  to  hsive  been 

SBinmtted,  and  it  is  submitted  that  they  do  not.    The 

fat  ptea'does  not  apply  to  all  the  closes,  for  if  so,  it 

vould  be  needless  to  add  the  words  **  in  which  &c/' 

Tbc  piauHiff  showed  that  the  two  closes  wherein  the 

1»ps«es  were  committed  belonged  to  her,  and  coaae^ 

qiendy  she  pnyred  the  issue*    This  point  occurred  in 

JkueU^.  MUckeUia).     There  the  defendants  justi- 

fiedi  sUeging  that  the  close  in  which  &c.  was  part  of 

nUbtment  wider  an  inclosure  act.    The  plaintiff  in 

liiirtpliealiien -denied  that  the  -said  close  in  which  &c. 

lis  part  of  such  aUotmentk    At  the  trial  it  appeared 

tttf  the  cloee  waa  not  all  within  the  allotment,  but  that 

As  pirt  in  which  the  actual  trespass  occurred  was,  and 

itvas  held  thai  the  justification  was  made  out.    With 

liMpsct  to  the  record,  it  wiH  only  be  evidence  at  any 

fctaie  trial  that  the  plaistiff  was  entitled  to  the  closes 

h  ehioh  the  trespasses  were  committed :    but  sup- 

prisg  it  to  be  eridence  as  to  all  the  closes,  the  de- 

fcHbats  have  brought  the  hardship  on  themselves,  by 

not  pleading  the  general  issue;  for  if  they  had  done  so, 

Aey  woukl  then  have  recovered  a  verdict  with  respect 

tsthe  third  close.    In  strictness,  however,  the  issue  is 

'ivirible,  Tapley  v.  Wainwright  (A),  and  the  plaintiff  is 

intided  to  the  verdict  as  to  the  two  closes,  and  the  de* 

fesdants  with  respect  to  the  first  close. 

CnggmeU^  Cromptan,  and  Watson  contra.    The  plain- 
Itf  might  have  replied  separately  as  to  each  close,  but 

(«)  2  B.&c  A.l.  99. 

(M   >  B.  be  All.  393 ;  2  Nev.  cc  Man.  697,  S.C. 


thrive,  it^iph^fl^e  )M9.ftili4  i^ fdJQing^.iiml  c^bseqimiil^ 

had  be^n ,|i|0  tjak^n,  a^i.tbe^pluQ^flT  b^dtprtArodM 

v^^ipt  $L3.  to  3Uch,4osf|4  Sut.hnise/tAM^  {»ta£ntiffiiM(! 
a^}ipi^  ^!^  9ba  hf  s  a  .rigbtbo^ii^  4b«|«lfBtirfi/iMi&ta 
bffifden^d  fl^^r^^f  mt)^ .  itl^  (>rQof  4^.  iqiiltr.  tft^tiMi^banfa 
If  this  had  been  an:i^m^«oiifaT{)|eajo£fiiodboMjttaDi^ 
have  been  divisible,  but  the  plaintiiT  sets  up  a  title  to 
the  threcteloBes'  B5i)fimMaild  grikt.  ^  it 'k^tfi^eft'^ftLt 
the.iix»rds  'fiinwUicU Ae.'Md'lh^Arst  pMj  eMndtiSHf 
ai  trespass^  meadb  cteste^lMrt'if  tb«>a^ftAaiU«^  pMVf 
t^me)  dose 'and  adniU  AitesptMd  %^«B«te  ^brOif,  #0 
canitbecml  diet^lhiyidi^iiipt'cibhfesd^tt^bf^^^iH^ 
fop  .trhy  ^hoatd  the  wMrdft  confess  a'tres^i^hWfe  %%# 
cloi^  than'  m  tMnthtt  t  ^I%e*  'OMe$  o% >6it^Iish!Hrftf' 
under  4hewopdtf^heclaAes4niithidh&d!"  ;^nitf^tt# 
a  Me  to  dome  part  bf  ea<^  dosef,  bdt  nbt  iUitd  Mi4^ 
be  made  ontiu  tobne  close>  aiJd'TiO'<evideAcb  kieiS^W^ 
given  as  to  another.  Tapley  v.  Wainwright  is  disvr 
guisbable  on  this  ground.  [Parke  B.  If  one  closui 
divisibib,  Ihfeih  dfcfrtidri  different  closles  are.](  in  Btfr. 
sett  "v,  MttcAkU  {a)  Lord  Tentetden'sLpipeais  ^tomrti 
thought,  that  in'  a  base  Hke  tbei  present  a  tit^e  n^^k^ 
proved  in  some  p^tt  of  Wl  the  closes  named  ;'''ior  M 
obsetv^s,  "  iti  Mbrew&dd  v.  Vrood{i)  tbe  court*  saiSt^'tS 
defendant  Would  be  obliged  to  prove  the  prescnraal 
on  both  the  places  named,  but  it  does  not  toQbw  mi 
he  must  have  pfoVed  it  a^  to  every  part  of  each  pU<^ 
The  latter  was  a  cstse  of  preacription^itod.here  a>Ai 
is  pleaded,  which  is  stronger  than  a  prescription-    ] 

*  I  If 

(a)  2  JJ.  &  Ad.  103.  (b)  4  T.  R.  157. 
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KektnUif^JPeakeia),  &>troyd  J.  ^ys, ''  If  the  all^gAr       ]^. 

Ptthian 

tbeoilK^lilAnittfftaMidlegedihplMding/andwftBbbun  «. 

toijprtfe^llial  Ui9'^li#I^  &t  Hut^  Cbt^  tiafden  had  3^^^^^^^,^^ 
lM»iii$b)(fed  4iid'  hfeld  kk  aeVerdty  ftt  thirty  yeai^.*' 
[Mfe &*illiii»^  theiteive  riealy* is>  a^  €0  the  seisin  of' 
dte^MM  >  muMd';  6al«ely '  \im  la  a  dfetHbuthe  allb- 
gMitt;  *<Tlie  ^y4)flik:t"<>jf  the  fine  iH'  to  paiste  all  the 
MMifhicbriMMe  ^iartikd'httte.  If  ybii  li^' pleaded 
tedddiing  *  had  ptstied  by  tfael  firie,  I  'fcbdiild  -s&y  that 
iiAm  ^dkjgAtiotf  was  dutributaWel]'  •    •  >  > 

]iM>Am<^^e|I  C.^^^Tbre^  dififerent  cloaes  ave 
^gSl^J  iq  tmj|,,4e<daralion,  and' the  plea« ' admiH 
tgHayg  ip,  tow^,  beep ;  cQHuattted  itt  all  of  them,  bat 
n^.ORftbe  ^gimd  i\mX  each  oloie  b  ilie  soil  and 
%i(q|4  Af..pQ9ther«.  .:Tbe<«plaiatifl&by  the  replication^ 
b)lt0^  j^^)46rt«Jlps#f ]tQ .prove  that  tbe doses  are  her 
*llrt!PW»ii4.#J[Pj^/?  <^MWn.'^t  this  aUegation  is  dis* 
^t?W(?n.w4  tliAA  ilbf^ipiiiiotiff  is  entitled  to  hdld  her 
"n^f^y^^^^  p£,tbf»iclo8eBk  And  rthafc  ^  verdict  mast 
l^jqt^^d'^^.:  tbe  (4efeQdaiitB  with  respect  to   the 

,nLRKB  B.— I  hay^  no  dptfl^t  that  .the  issue  is  just  as 

fimbutabie  on  this  replication  as.it  would  have  been 

3/f.iT  •:»-■.     I'll       ,  r    ..  T    . 

<^  plea  qf  freehold;  statiiig  tl^at  tbe  three  closes  were 
%  closes  pf  another  person.  Tbe  allegations  as  to  the 
b&c.  s^m  to  me  to  !be  4ivis]ble;  as  if  they  had  been 
Vpcated  with  respect  to  each  close.  I  therefore  think 
|e  pudnAiff  19  entitled  to  a  verdict  as  to  two  of  the 
es.  and  the  defendants  as  to  tbe  other. 

■♦■>in'j    1;  J-    ■   ■ 

'HbLLAilD'tuMOcitHBV  Bsl  cdncurred. 

I 

Rule  accordingly. 

(fl)  2  B.  &  Cr.  925. 
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BftiLL  against  CfiicK. 


■.(■ 


An  action  a  sSUMPSIT.    The  declarafion  statefl/tliatbciat 

being  ready       x\. 

for  trial  at  the  the  making  of  the  promise  and  tmdettak1ng,*H 

^wemen^twas  *^  promissory  Tiote  of  the  defendant,  tts  thercMAtt 
entered  into      mentioned,  an  action  had  been  brotS]g^thi  thb*anktf 

should^r^'^  °"'  ^^^^  *^®  king,  before  the  barons  'of  the  "Exdu^* 
postponed  un-  at  WestminsteT^  wherein  the  now  plaintiff  waiSpIriUfl 

til  the  next  itit*!.  t  4»      %  ■•.  t  ^Ar± 

assizes,  upon  and  John  Robimon  was  defendant;  ana  isstie 'Mnif 
the  defendant   been  j^jng^j  between  the  parties  thereto,  die*  AW^ 

in  that  action,  •'  ^  ^  »  r 

and  the  pre-  ceedings  were  therein  had,  that  at  the  assises  h^MM 
an?  who  was  Chelmsford,  in  and  for  the  county  of  Essex,  on  tbeSi 
his  attorney,     March  1835,  before  &c.,  it  was  ordered  by  tfaecob^ 

plaintiff  a  pro-  ^J  ^^^  ^^^^  ^^  consent  of  the  parties,  tKeir  c&iHA 
missory  note,    ^^^  attornies,  that  the  trial  of  that  cfause  shoriU'  it 

which  was  to  .1     i         t  .  *     •     •  uj 

be  given  up     postponed  until  the  then  next  assizes,  and  tnal'tili 

'"lalntUf  foil  d  ^^^  John  Robinson  should  pay  the  costs  of  thedaijK^, 
in  that  action,  be  taxed),  and  give  security  to  the  satisfaction  of  W 
she  obSned  a  Robert  Bartlett  of  &c.,  on  or  before  Thursday  the  IWf 
verdict  it  was  day  of  March  then  instant,  for  the  damages  and  coil 
ately  enforced.  (^'^  *ny)  to  be  recovered  in  that  action.  And  thereutMll 
The  note  was    heretofore,  to  wit,  on  the  12th  of  March  1885,  bfiii 

accordingly 

made  to  the     agreement  then  made  and  entered  into  between  600^ 
ble'on  dr^^'   /SAoM?,  the  attorney  for  the  plaintiff,  and  the  now  defei  \ 
mand,  and       ant,  the  attorney  for  the  said  John  Robinson,  the  m  ' 

oflpi"    if    WAG  ^' 

si^med  a  me-  ^^o'^'d^  Shaw  and  the  now  defendant,  did  therebyagrilB 
morandum       and  declare  that  the  said  cause,  after  being  called  ink 

WIS  indorsed  1 

upon  it,  And  a  motion  made  on  the  part  of  the  said  John  BM^ 

stating,  that      g^^  ^q  postpone  the  same  in  consequence  of  the  absoiflt 

the  note  was  *        '^  *  , , 

given  upon  of  M.  W.,  alleged  to  be  a  material  and  necessary  w 
men'i^on^id''^  ness  for  the  said  John  Robinson,  should  be,  with  the 
in  the  agree-     consent  of  the  plaintiff,  postponed,  and  the  said  tititt 

ment:  Held, 
that  the  in- 
dorsement was  merely  a  marking  of  the  note  in  order  to  identify  it,  and  that  sucb  in- 
dorsement was  not  part  of  llie  note  so  as  to  incorporate  the  agreement  with  it,  and 
render  it  an  agreement  rctjuiring  an  agreement  stump. 
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of  till  prias  thereto  annexed,  made  accordingly  upon 
tk  following  conditions ;  that  is  to  say  :  that  the  now 
defiendant  should,  as  the  said  John  Robinson's  attorney, 
uA  tbe  said  Join,  Mobinsan,  in  pursuance  of  such  Carh. 
Qnder  find  eonditionj  and  in  consideration  of  such  post- 
pqacaenfcas  afore^aadi  sign  a  promissory  note,  payable 
Is  ths  plaintiff  fof  the  sum  of  500/.  the  amount  of 
jiniges  laid  io  the  dedaraiion  of  tbe  said  cause.  And 
itvi^  thereby  agreed »  that  the  said  note  should  re* 
|m  in  the.  custody  p£.the  «aid  George  Shaw  until  the 
trill  of  the  said. cause,. the  said  George  Shaw  undertak- 
ing aol  to  permit  the  said  note  to  be  negotiated  in  the 
itemd.  And  ihe  said  George  Shaw  undertook,  that 
jfil^ferdict  and  judgment  should  -be  obtained  by  the 
I|u4  JoAb  RMnsou,  or  the  plaintiff  should  ultimately 
WiKlDSuited,  tbe  said  George  Shaw  should  deliver  up 
IHtho.iioif.^fendant  the  said  promissory  note,  without 
fsjmnt  ^^  the  sum  secured,  or  any  part  tliereof.  And 
iturap  fHr^bwiigreedj  that  in  case  tbe  plaintiff  should 
llbtaiii  a  verdict  and  judgment,  the  said  promissory 
^pt^.^QukLbe  immediately  enforced  for  the  full  amount 
1^  images  found  or  given  for  the  plaintiff,  with  costs 
to  be  taxed  by  the  proper  officer.  And  the  plaintiff 
tTcn,  that  in  pursuance  of  the  said  agreement,  and  for 
the  consideration  aforesaid,  the  defendant  and  the  said 
J<Jm  Robinson  did  afterwards,  to  wit,  on  the  12th  of 
Mmeh  1835,  sign  and  delirer  to  plaintiff  a  promissory 
Me  dated  the  day  and  year  last  aforesaid,  and  whereby 
they  jointly  and  severally  promised  to  pay  to  plaintiff 
or  order  500/.  on  demand.  And  by  a  memorandum 
dien  indorsed  on  the  back  of  the  said  note,  it  was  de- 
dired  by  the  defendant  and  the  said  John  Robinson^ 
that  the  said  note  was  given  upon  the  conditions  men* 
tioned  in  the  said  agreement,  and  in  pursuance  of  the 
ttid  order  of  nisi  pritis.  The  declaration  then  averred, 
that  at  the  following  assizes  at  Chelmsford,  the  plaintiff 


obt^in^d  a  verdict  fqr  4361,  ,1^,.  6^^  aifft  i^.  fb^.Cf>){||e 
of  the  ejisuing  Michaelmas  tenp  recoye^^i  f^  jifd;^i^ 
ifl  tbe  Exchequer  for  tbat  sui]p,  and  75/.  4a.^^.|Gfiti, 
pf  which  tbe  defeiidan}  had  notify,  an^  thepslle||ed« 
a  breach,  that  ^19  defendant  bad  not  bitberfo,  VH^bfd 
the  E^id  'fff/'^  /tobinfon  paid  th ft  ^1,4  ^'^'"1  '*?  '.''f,^ 
note  ^p^cififed,  nor  ha^  either  of  them  paid  ibftHW 
damages,  costs,  and  chargeSj^n^^  t^  sa^^^remi^ 
4ue  apd  i^npft^^,     .|,  , 

,  Th^  Qrftt  plefi,  ^fst.Out  the  agrcciiient.raeiULoneii  in 
the  declaration  in  heec  verba,  and  alleged  that  tlie  said 
af^T^^n^ent  ^u  so  ^m^de  hy  tho  defendant,  ii5  tlie  at^r- 
ney  for  tli^jsaid  J^ht^  ^ohinsoii,  as  is  tlierein  nieiitioned, 
ao^  vritlf  the^^sid  (^etfr<je  S/uno  in  iii»i)ncr  as.t!i£KJa 
mentioned,  and  tbat  the  written  iiistiiiniant  in  tjif  sw 
q^^J^ratjfln^.t^etil^Oiiriei^l  and  therein  c^ill^td  a  proppisioij 
n<>te,  Vfa^  Wfl^Js  in  the  words  and,  figures.  '<>m*'^( 

\^i^k'\9..^y.H,  „,  1 ,.„„  .,.,„„,  F,s,™„lLm 

■-  *SW,,.  ,.,i„„  .1,  i.  ,  ,„,  ^,  ,nl  <iWWm»  Wri* 
,  \yfjpiniJf.i^lps.era)]jjreif^5,tpj»j»Mi»EJ..^j^ai|JJ 
onler,  the  sum  of  five  huoilred.pounds  od  Jemima.    ,  ,    . 

■^  ■■^■^ ■"-  ■""■j^^%m' 

■■"  -'■'-  ■■■'  ■  ■■'■■  ■     ■  --'•  i""Ma«kiL''«" 

Atiit  that  the  meinorandiim  indorsed  the'reolif,UHii 
that  behalf  in  tliai  declaration  alteged|  was'iJiiitf  Iin 
the  words  following,  tHat  is  to  say : 

"Tltis  note  i^  given  upon  the  conditions  'inehnwi^ 
in  the  memorandum  of  agreement  hereto  'aDDCuBi 
(meaning  the  said  memorandum  of  agreement  wf^" 
before  particularly  mentioned)  and  in  pursuance  mv» 
order  of  nisi  prius  hereto  annexed,  (meaning  the  bttw 
of  nisi  prills  in  the  said  declaration  first  mentioned.') 

That  the  said  written  instrument  in  the  declaratiM 
mentioned,  and  therein  called  a  promissory  note,  atllll 
time  of  the  making  the  same  as  in  the  declaration  inea 
tioned,  and  at  the  time  of  the  delivering  of  tbe'su 
declaration  by  the  plaintiff  in  this  suit,  was  marWed  an 
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Ulii^d^'witii  the  stamp  lawful  and  proper  for  d  prdnriid- 
%(fTi6i^  j^a^Me  to 'order  on  demand,  arid  that^he 
ra'l^^-mentibhed  instrument  in  writing,  at  tlie'time 
^tiic  making  thie  same/and  at  the  time  of  the  deliver- 
ing of  tYiedecTafatibn  (iy  the  plaintiff  in  this  ^uit,  was 
lolfsifainped  or  mairked  with  the  stamp  lawful  arid  pro- 
per for  an  agreement,  or  with  any  stamp  dth'ef  than  the 
mil^'^Iawfdt  and  proper  for  a  pVoinfssbry  liote'  as 
ifiMresaid;  without  this  that  the  defendkrit  if>r6^ised  in 
Dinger  and  fbrni'as  in  the  declaration  is  alleged;  and 
eoDdaaing  to  im  country. 

^Smnd  plea/ ' tha^  defendant    did  Vidi'malce 

il^"^^  pfbmissciry  note  modo  ei  Jarih^J  Ther^  Wils  a 
pro  plea,  wliicli  it  lis  hot  mati^rlat  id  stat^. '   isine  wiis 

^'a^iinWHe  pleas.  ■■  '■  '    •'''  -■'''■''■ "'    " 

^  At'Klie  kriat  before  Atdersoh  6.  'i!t'  (jfiiitdhhTt^  during 
me  presenf  te'rA,  tlie  prdmfssory  note,  witTi  the  ag^ree- 
nent  annexed  to  it,  was  produced  on  the  ^patt  of  the 
pbMff,  ihe^tiote  having  upon  it  the  indorsement  set 
(MRibtoe  first  plea,  which  was  proved  to  have  been 
vnft^  QD.tI\e  note  immediately  after  it  was  signed, but 
iQch  ind^nieinent  was  not  signed  by  both  the  parties  to 
|j|ke| Q^te.  but ,  pfily  by  the  defendant.  It  was  objected 
If  tlue  defendant's  counsel,  first,  that  the  insitrument 
*ttan  agreement,  and  required. an  agreement  stamp; 
ISd  secondly.  th9t  it  was  not  valid  ias  a  promissory,  note, 
j^much  a?  it  ,was  payable  on  a  contingency.  The 
Im^lped  judge  overrpled  both  objections,  giving  the  de- 
^IfifDt  leave  to  move,  and  the  plaintiff  recovered  a 

,  Thmg^  now  moved  to  enter  a  verdict  for  the  de- 
Nttd^t  upon  the  two  first  issues,  or  in  arrest  of  judg- 
Mtt,  for  a  defect  in  the  declaration.  This  instrument 
II  not  valid  as  a  promissory  note,  for  it  is  payable  upon 
^e  contingency  mentioned  in  the  agreement,  with  which, 
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1896.  by  tbe  i^^dorseiMOt,  it  wAsancorpomteAi'  ^It^^dieidMli 
Q]^at?d  1^  an  |igx0eaimVi^#«d>}«houl4  i-Mte  liwi 
stamped  as  suc)>*f  r  fS!he^.cas»sot.i,09d$^w.^'Idmm 

Crick.       skirei4i),.s^fkdM^rtley  y\,',WjUhini$(m*(b),jbfm^  li^tillk 
dorsemente  On  promissory  notes,  deolaifing  Ibemr  tsf  lii 
given  oodertain  conditional  render  them  ki?aUd  as  aiM% 
and  that  such  instrumenta  are  agteemeDts,  and  shpsU 
be  so  stamped.     [Parte  Bi  This  is  a  i  note  pajrablssln 
order.    Suppose  some  one  were -to  erase  ihe'isdMM 
ment  upon  it,  and  it  was  then  indoinedi<»yerlo:a>diidl 
party    for  a  valuable    consideration    without   notioi^ 
eould  not  such  party  sue  upon  hi  whereas.' h^vdUd 
not  do  so  if  the  indorsement  had  been  ploroel^  tfaeniflitl 
for  then  the  erasing  iof  it  wouldbavebeen  a«fi)tgii^^ 

Here  the  memorandum  is  not  parceJfof.thenola'i^^ 
eases  cited  w^re  decided  on'  the  ground  that  the  io- 
dorsement  ,was  part  of  the  note*     AldemmBiff^  ; 
support  your  lyiew)  ]?ou  must  go. thi8«l0ngth4!> that  iaflB-l 
if  the  coodiliods  of  iheindor^enuenti  arcfi  a<il>'fiilfiUI|i 
the  note  eould  not  be  sued  uponas  aitnotoy]  t  Jtt]8iia|ii^ 
mitted9.jthat.  this  instrument  never  waB'a  iipte»aadlM 
there  is  no  distinction  between  the^jprearmband'tfeMr 
caaes  cited.    Wheire  a  pasty  puts  his  >bandi.ta>iMiiB 
it  is  not  an  absolute  note  if  it  is.  accoropaaied^iilf  # 
agreement  which  restrains  it  ftom. being  negotislriii 
It  is  true  that,  in  the  cases  cited,  the  indorscliieBtli 
were  on  the  notes  before  they  were  aigned,  but  whtA* 
the  indorsement  is  part  of  the  same  transaction,  it  eaa 
make  no  difference  whether  such  indorsement  is  wdtM 
before  or  after.      Here  it  was  proved  that  the  indorse^ 
ment  was  made  immediately  after  the  signing  of  the 
note,  and  formed  part  of  the  same  transaction.    This 
case  is  distinguishable  from  Stone  v.  Metcalfe  {e)\  A 
that  the  latter  case  decided  was,  that  where  a  partj 
has   delivered  a  note  absolutely,  that  an  indorsemanl 

(a)  2  Camp.  205.  (fi)  4  Camp.  1?7.  (c)  4  Camp.  217. 
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iftenrtrds  made  upon  it,  will  not  render  it  an  agree-        ]436i 

Bent    Here  the  note  never  was  delivered  in  a  perfect 

ilite,  ibr  at  the  time  it  was  signed  there  was  an  under- 

idnding  among  the  parties,  that  the  indorsement  was       Crick. 

te'to  written  upon  it  in  order  to  restrain  its  negoti- 

Mtf,    Seeondly,  if  tMs-  instrument  was  a  promissory 

Mte|  it  ibould  have  been  declared  upon  as  such.     In- 

Kkd  of  so  doingi  the  plaintiff)  although  he  shows  thai 

itiiajMtt^baB  set  out  the  agreement  and  the  indorse- 

Mbt  made  upon  the  note* 

'  Lird  Aknobii  C.  B.— There  is  no  difference  of 
ffiaiiNi  among  the  court,  that  the  agreement  was  col- 
ktend  to  the  note,  and  that  the  latter  did  not  require 
•igreeiiient  ttaaip. 

Pake  B.— -It  is  dear  that  the  indorsement  was  not 
nmt  to  alter  the  legal  efiect  of  the  note,  but  was 
flnBjr  duide  for  the  purpose  of  marking  it,  and  show* 
lf'that;<  it  waa  the  note  referred  to  in  the  agreement. 
k«u  not  signed  by  both  the  parties  to  the  note,  who 
Aerefore  not  parties  to  it.  With  respect  to  the 
point,  the  plaintiff  calls  the  instrnment  a  note  in 
Ai  dtdaratipn.  He  avert  that  it  was  signed  and  de- 
limd,  and  that  the  indorsement  was  then  made  upon 
it:  That  averment  brings  the  case  within  the  principle 
rf£biM  V.  M4tcalf€. 

AiDiasoN  &  conoorred. 

Rule  refused. 
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1836. 

I 

Stracy  agaimt  Blakb. 

I 

An  admission   T^EBT  for  money  lent,  money  paid,  and  on  an  ip^ 
one  issue,  can-  count  Stated.     Pleas:  first,  never  indebted.   S^ 

not  be  used  as  condlv,  that  after  the  supposed  debts  and  said  seTcnl 

evidence  to  •*  ,  i       *»   ,  111       •  ' 

prove  or  dis-  causes  of  action,  and  each  of  them,  in  the  declaraqoii 
E  ^"''^^^'  mentioned,  accrued  to  the  plaintiff,  to  wit,  on&c^li 
But  where  a  the  defendant  was  a  prisoner  in  the  custody  of  ||||| 
wasadmUted  warden  of  his  majesty's  prison  of  the  Fleet,  within  tb 
by  both  par-  'waMs  of  the  said  prison,  upon  process  of  execution  |||^ 
the  trial,  the  the  suit  of  one  WilUam  Pit/old,  within  the  meaDin|[f| 
court  refused    the  7  G.  4.  c.  57.    And  that  afterwards,  and  whflc,i 

to  grant  a  new  ^  ^  '  JnE 

trial,  on  the  defendant  remained  in  custody  as  aforesaid,  and  wimi 

SeTidJe*^  the  space  of  fourteen  days  next  after  the  commenceiM|! 

stated  to  the  of  the  actual  custody  aforesaid,  to  wit,  on  &c.,  he  j^; 

facT'so  adroit-  defendant  did  duly  apply  by  petition  in  a  suqimary  irf| 

ted  tvas  admit-  to  the  Court  for  Relief  of  Insolvent  Debtors  in  Engks^ 
ted  on  the  ,  ■    ', "" ', , 

record,  and      for  his  discharge  from  the  custody  aforesaid,  accord!^  ' 

used  such         ^^  ^Yie  provisions  of  the  said  act,  and  in  compliaaei 

admission  on  *^  '  *      •  •!.' 

the  record  in     therewith.     And   the  defendant  did   then  subscribe.  1 

rt     f  '  J*'     ^ 

another  issue    ^"^^  petition  and  filed  the  same  in  the  said  court.    ■ 
And  that  at  the  time  of  subscribing  the  said  petidoBi 
to  wit,  on  See,  he  the  defendant  did  duly  execute  I 
conveyance  and  assignment  to  one  S.  S.  gentlenunji 
then  being  the  provisional  assignee  of  the  said  courts 
in  such  form  as  is  to  the  said  act  annexed,  of  all  the 
estate,  &c.  of  the  defendant  as  such  prisoner,  in  and  toal 
the  real  and  personal  estate  and  effects  of  the  defend- 
ant both   within   this   realm  and  abroad,  except  &e* 
And  that  afterwards  and  within  fourteen   days  next 
after  his  said  petition  had  been  filed  as  aforesaid,  and 
after  the  said  supposed  debts  and  causes  of  action  in 
the  declaration  mentioned  had  accrued,  to  wit,  on  &c.| 
he  the  defendant  did  deliver  unto  the   said   court  a 
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hedule  containing  as  in  the  said  act  is  required,  ex- 
pt  as  hereinafter  mentioned,  and  duly  subscribed  by 
m  the  defendant,  and  which  said  schedule  was  then       ^^i^acy 

V. 

Jy  filed  in  the  laid  cOurt  as  by  the  said  act  is  required.       Blake. 

nd  that  afterwards,  to  wit,  on  &c.,  at  and  before  the 

)iirt  for  the  Relief  of  Insolvent  Debtors  in  England, 

a  in  &c.,  the  matters  of  such  petition  and  schedule 

ne  on  to  be  heard  and  duly  examined  into,  before 

i  by  the  said  court.     And  the  defendant  then  ap- 

led  to  the  said  court  to  be  discharged  from  custody 

A  entitled  to  the  benefit  of  the  said  act,  and  the  said 

«rt  did  then  duly  adjudge  the  defendant  to  be  dis- 

I 

urged  from  custody,  and  to  be  entitled  to  the  benefit 
die  said  act  in  pursuance  of  the  provisions  of  the 
l3  act,  and  the  defendant  was  accordingly  then 
leharged  from  the  custody  aforesaid.  And  the  de- 
b&nt  further  saith,  that  no  description  whatsoever 
the  said  debts  or  debt,  or  causes  of  action,  or  any  or 
ftier  of  them,  so  in  the  said  declaration  alleg;ed  to 
iit  been  due  from  the  defendant  to  the  plaintiff,  and 
nave  accrued  to  the  plaintiff  in  the  manner  in  the 
^ration  mentioned,  or  of  the  plaintiff,  was  contained 
'inserted  in  the  said  schedule  so  subscribed  and  filed 
(aforesaid,  at  the  time  of  such  subscription  or  filing, 
'at  any  other  or  subsequent  time  :  and  that  the  said 
Options  were  and  each  of  them  was  omitted  from 
id  oat  of  the  said  schedule  in  the  manner  and  at  the 
nes  aforesaid,  by  and  with  the  full  knowledge  and 
Nttent,  and  by  and  through  the  contrivance  and  pro- 
vement  of  the  plaintiff.  Verification. 
Replication  to  the  second  plea,  that  the  defendant, 
his  own  wrong,  and  at  his  own  sole  instance  and  free 
D,  and  with  intent  to  deceive  and  defraud  the  plain- 
'in  that  behalf,  omitted  the  said  several  debts  and 
ises  of  action  in  the  declaration  mentioned,  and 
description  of  the  same,  from  and  out  of  his  the  de- 

OL.  I.  M  M 


At  the  trial  before  Lord  Abtnger  C.  B.,  at 
imiuter  sittings  after  last  Michaelmat  tenp,  it 
that  the  action  was  brou{[ht  to  recover  moiw] 
tbe  plaintiff  va  discharge  of  an  attorney's  t 
the  following  cu-cumstances  : — Tbe  defen 
been  a  guard  of  the  London  and  Dmomport 
bad  been  dismissed  in  consequence  of  a  letl 
to  the  post-office  bj  a  Captain  Pitfold,  com[ 
the  defendant  having  used  rude  language  t< 
wife,  who  was  a  passenger.  The  defendant  I 
brought  an  action  for  libel  against  Captain  I 
llic  advice  of  the  plaintiff,  who  was  then  » 
clerk]  and  who  employed  a  Mr.  Rosser  as  tli 
ant's  attorney.  That  gentleman  accordingly  i 
tlie  case  for  and  on  account  of  tbe  defend 
the  understanding  that  the  defendant  or  Ii 
should  supply  him  with  the  necessary  funds  t< 
the  suit.  The  cause,  aAer  having  been  once  w 
was  tried  at  the  Exeter  spring  assizes  1832,  fa 
Justice  Taunton,  when  the  jury,  underthe  dii 
the  learned  judge,  found  a  verdict  for  Captai 
on  the  ground  that  tbe  alleged  libel  was  a 
communication.  Hosier's  bill  was  paid  by 
tiff.  On  the  part  of  the  plaintiff  several  le 
the  defendant  were  put  in,  bearing  date  in  th 
of  1831,  in  nhich  he  urged  the  prosecutii 
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0  aDqged  that  the  action  was  the  action  of  the  1886. 
itifl^  and  mot  of  the  defendant,  and  that  the  former 
Btlbok  it  gratuitously  on  the  chance  of  recovering 
ej  iVom  Captain  Pit/old,  To  establish  this  point 
filletters  of  the  plaintiff  were  given  in  evidence. 
Bb§ser  ako,  iii  his  cross-examination,  stated  that 
phintiff  called  on  him  after  the  defendant  went  to 
}D/and  toU  him  that  his  {Ro^set's)  name  would  be 
ried  in  the  scbedtiley  fdf  it  would  not  look  well  if 
bdi  PHfbkh  mmte  only  ^ippeared  in  it,  adding,  that 
itoold  see  that  bis  (iioi^^^s) -costs  were  paid;  and 
when  the  schedule  was  preparing,  the  plaintiff 
[I'said  that  Rosser  might  look  to  him  for  his  costs, 
defendant's  counsel  contended,  on  the  authority  of 
Mrdf.BaffoloxziXa),  and  Tabram  v.  Freeman (fi\ 
the  defendant  was  entitled  to  a  verdict  on  the  spe- 
plea,  inasmuch  as  it  was  apparent  that  the  debt 
onutted  from  the  schedule  by  the  procurement  of 
plaintiff.  The  schedule,  which  was  in  court,  was 
given  in  evidence,  it  being  assumed  on  both  sides, 
ugbout  the  case,  that  the  plaintiff's  debt  was 
ted.  The  lord  chief  baron  left  two  questions  to 
jury :  first,  whether  the  defendant  ever  was  in- 
ied  to  the  plaintiff;  and  secondly,  whether  the 
non  of  the  debt  from  the  schedule  was  through 
contrivance  of  the  plaintiff.  His  lordship,  after 
nenting  on  the  evidence,  told  the  jury,  that  if  they 
i  that  the  whole  management  of  the  schedule  was 
16  plaintiff's  hands,  he  thouglit  that  was  evidence 
plaintiff  had  no  claim  upon  the  defendant,  as  he 
r  would  have  allowed  the  latter  to  take  a  false 
;  adding,  that  the  omission  of  the  debt  was  ad- 
id  on  the  record,  and  that  such  omission,  coupled 
the  other  evidence,  went  far  to  show  there  was 
ebt  due  at  all. 

4  B.  &  Ad.  555 ;  1  Nev.  &  Man.  69.  (6)  4  Tyr.  18). 

M  M  2 


CASES  IN  HILARY  TERM 

Humfrey  now  moved  for  a  new  trial,  on  tbegrowii 
of  misdirection.    The  schedule  not  having' beca^efr 
in  evidence,  there  was  no  proof  of  ihe  debtiv^forlbfi: 
omission  of  the  debt  is  not  admitted  upon  the  -recNii 
There  was  consequently  a  misdireoiioain^toliiig^olbl; 
jury,  in  summing  up,  that  such  omisaion  waa  adtaitlei't 
on  the  pleadings.    [Parke  B.  Did  you  objece  ^  tha; 
schedule  not  b{WJ0^ititmiiipiy)dMceditOQt«ib6ei>YaitpAof 
jury  on  its  na^|^4cl)9^ti4^n^lr^flm7«bw^^llavfrit•Ula 
an  objeotioAtlMt  tlisi^  mb  r«»:^vid6nee  to  stfpiMrtMtf 
second  plea.]     The  lord  chief  baron,  •  speaking  of  thin 
first  issue,  said  that  it  was  admitted  on  the  secosAiMM*'  '' 
that  the  debt  was  omitted,  and  the  second  issue  irii*  i 
used  as  an  argument  upon  the  first,  that  the  d^TeiidABtv 
never  was  indebted  to  the  plaintiff.    [ilMer^oa  B.  Oiii  | 
the  second  issue  both  parties  were  contendingf  9mI'< 
animo  the  debt  was  omitted.    Suppose  there  ]»dbeaiH 
a  dispute  between  the  parties,  and  it  was  provedlfail 
they  had  controverted  before  a  third  person^  bat  \tAi 
both  admitted  one  fact,  could  not  that  fact.  be<aIiMl[£ 
before  a  jury  to  have  been  admitted  ?]     Even  silptioiHi 
ing  the  fact  to  be  admitted  on  the  face  of  one  issitoyjt^ 
is   controverted  on  the  other  issue.      It  is  importaot 
since  the  new  rules  to  know  what  facts  are  admitted ii 
the  pleadings,  and  whether,  on  taking  issue  opon'i" 
single  fact,  all  the  rest  are  to  be  considered  as  adwttQ^x 
In  Noel  V.  Boyd  (a),  the  court  were  unanimously  rf' > 
opinion,  that  the  facts  on  which  issue  is  not  taketetfT 
to  be  deemed  as  not  being  in  controversy,  and  that 
they  are  not  to  be  held   as   being  admitted  as  tniii* 
[Alderson  B.  I  have  not  exactly  made  up  my  mni 
upon  that  point.     I  mean  that  it  is  still  open  todisGtt«» 
sion.]     Since  the  case  of  Heath  v.  Sansom  (6),  where- 
ever  want  of  consideration  is  proved  between  the  origi- 


(a)  See  ante,  211. 


(b)  2B.&Ad.  291. 
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parties,  it  is  incumbent  upon  the  holder  to  show 
ideration  (a).  Therefore  if  a  mere  non-denial  is 
i  taken  as  an  admission,  there  is  no  case  where  an 
n  is  brought  on  a  bill  of  exchange  in  which  a 
itaffxMimibt  be  forced  to  prove  consideration,  and 
bat  purpose  one  plea  will  do,  utiless  the  plaintiff 
reply  de  $Mfuri&i^b).  [Lord  AlAnger  C.  B.  Is 
proposition  this,  that  an  admission  in  one  plea  is 
o'be  used  on  another?  If  so  I  agree  with  you. 
l«B.  It  is  qnitd  clear  that  each  issue  must  be 
by  itseif»  and  an  admission  on  one  cannot  be  used 
lodier  issue.  You  are  to  try  the  issue  on  nunquam 
^Uaius,  as  if  there  was  no  other  issue  upon  the  re- 
i-  Where  in  trespass  a  defendant  pleads  not 
jTiind  also  a  justification' of  a  right  of  way,  it  is 
that  the  admission  made  by  the  latter  plea  cannot 
fti  to  disprove  the  plea  of  not  guilty.]  In  the 
ait  ease^  even  if  an  admission  on  one  issue  can  be 
'  OD  another,  the  admission  taken  most  strongly 
ist  the  plaintiff,  amounts  to  no  more  than  that  if 
lebt  was  omitted,  it  was  without  the  plaintiff's 
fledge. 


5SB 


1896; 

Stracy 

V. 

Blake. 


nd  Abinger  C.  B.  having  read  his  notes  of  the 
added,— If  it  is  a  ground  for  a  new  trial,  that  a 
e,  after  commenting  upon  the  evidence,  says  there 
loan  admission  on  the  pleadings  of  the  debt  being 
ted,  then  this  plaintiff  is  entitled  to  what  he  seeks. 


iBKK  B. — I  certainly  should  have  thought  it  fit  to 
ia  new  trial,  if  the  lord  chief  baron  had  nakedly 
tdown  that  the  jury  might  look  at  an  admission 

)at  lee  Pereival  v.  Frampton,  5  Tyr.  579 ;  and  Isaac  v.  Farrar,  ante, 

I  baa  been  decided  he  may.  See  Isaac  v.  Farrar,  ante,  281  ;  and 
r.  YaU$,  2  Bing.  N.  C.  579. 


Stract 

V, 
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1836.       made  on  one  issue  to  disprove  anotheri  and  dieielnd 

been  no  evidence  independent  of  such  admission.  It    I 
is  clear  on  principle  that  each  issue  must  be  tried  by 

Blake.       itself.     But  in  the  present  case  there  appears  to  haw    ' 
been  an  admission  on  both  sides^  of  the  fact  that  tk 
debt  was  omitted,  and  his  lordship  seems  to  have  le-    \ 
ferred  to  the  record  only  by  way  of  illustration.    Tint  j 
certainly  was  irregular,  and  if  there  had  been  no  other 
evidence — ^if  the  omission  of  the  debt  had  not  beoi  ; 
admitted  by  both  parties  throughout  the  cauae^-^I  ; 
should  have  thought  that  there  ought  to  have  beeo  • 
new  trial. 


Alderson  B. — There  is  no  difference  of  opimonk 
the  court,  that  an  admission  in  one  plea  cannot  be  Qui 
as  evidence  on  another.     But  I  am  not  prepared  to  flijf 
that  if  parties  are  disposed  to  admit  facts  on  <Hie  iaM^ 
that  the  jury  may  not  take  them  into  their  conaden^ 
tion  in  deciding  all  the  issues  in  the  cause.     When  pi^ 
ties  are  controverting  two  matters  before  a  jury,  wAm 
one  the  defendant  says,  tiiat  he  was  never  indebted    { 
and  on  the  other,  that  the  debt  was  omitted  fromliil 
schedule  by  the  contrivance  of  the  plaintiff^  it  is  Ml 
unreasonable  for  the  jury  to  ask  themselves  how  conpB 
there  to  be  any  controversy  as  to  the  latter  fact.    Hen 
the  fact  of  the  debt  having  been  omitted,  seeiiis  w 
have  been  admitted  throughout  the  trial,  and  may  m 
the  jury  draw  the  same  conclusion  with  respect  id  tliiiSt 
fact,  as  though  it  had  been  formally  proved  in  en- 
dence  ?     The  case  appears  in  substance  to  have  been 
properly  left  to  the  jury,  the  allusion  to  the  recoril 
being  merely  as  an  illustration. 

GuRNEY   B.  —  The    only  question  in   controvert 
seems  to  have  been  by  whom  the  omission   was  made 
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brthe  parties  appear  to  have  admitted  that  the  debt        1836. 
f|8  in  fact  omitted.  Vj^-^^^^i/ 

Stracy 

V. 

Lord  Abinoer  C.  B. — Before  the  jury  returned  their  Blake. 
ro^ct  for  the  defendant,  they  must  have  expressly 
bmid  upon  the  second  issue,  that  the  debt  was  omitted 
^.the  schedule  by  the  contrivance  of  the  plaintiff, 
Iii4  they  could  not  so  find  without  its  having  some 
TOct  on  the  other  plea.  There  is  no  doubt  that  an 
^mission  in  one  plea,  cannot  be  taken  as  evidence  to 
mpport  another  issue.  But  suppose,  (to  take  the 
bstance  put  by  my  brother  Parke,)  in  an  action  of  tres- 
pys,  to  which  not  guilty  and  a  justification  of  a  right 
i  way  are  pleaded,  it  is  shown  on  the  general  issue 
iuit  the  defendant  came  to  the  locus  in  quo  asserting 
nidi  right  of  way,  would  not  that  prove  the  trespass 
Oder  the  general  issue?  In  the  present  case  the 
soimsel  on  both  sides  admitted  the  fact  that  the  debt 
vtt  omitted.  If  the  jury  were  satisfied  that  the  plain- 
in  had  the  management  of  the  defendant's  schedule, 
md  that  he  went  to  Rosser  to  put  his  name  into  the 
Mnedule  in  order  that  another  name  might  appear 
bendes  Captain  PitfolcCs,  they  might  well  conclude 
uU  he  did  not  intend  to  insert  his  own.  The  only 
iaog  that  can  be  complained  of  was  in  my  saying, 
oat  the  fact  was  admitted  upon  the  record,  instead 
of  Btatiog  that  it  was  admitted  by  the  counsel  and 
pored  by  the  evidence. 

Rule  refused. 
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I   I 


3886.  ^  I  : 

'^^^•"^    Ody  and  Others,  Assignees  of  Framcm:  Moc 

Younger,  a  Baokrupt,. o^aiiK^  Cqoi^hey  anc 

LIAMS.  ,     .  . 

In  an  action  TPROVER  for  the  lease  of  certain  premises  i 
the^assf^ees  Albany  Road,  in  the  county  of' iSwrrey,  and 

of  a  bankrupt  utensils  and  stock-in-trade  of  a  vinegar  manu 
utensils  and'  The  declaration  contained  two  counts ;  the  i 
stockin-  leging  a  possession  by  Moore  the  younger  bti 
vinegar  manu-  became  a  bankrupt;  and  the  second,  laying  I 

factory,  It ap-    ggggjQj,  jn   tjjg   assignees.      Pleas:    first,   not 
peared  that  ^  ^  ' 

the  bankrupt  secondly,  denying  the  possession  and  right  of  i 
session  of  Oie    ^^  Moore  the  younger  before  he  became  a  bai 

premises,  and  thirdly,  denying  the  possession  and  right  of  p 
carried  on  the      _  ,  .  ^        ,  i  e      \^      -km 

business  for      ot  the  assignees ;  fourthly,  a  transfer  by  JMoore 

some  years       YiQ  became  a  bankrupt,  of  the  goods,  chatte 

previous  to  .      r  ^  o  *  ^ 

July  1834.  In  effects,  mentioned  in  the  declaration,  to.  the  de 
defendant '^'^  CookneyJoY  a  hon&jide  valuable  consideration; 
came  into  pos-  that  Moore  and  the  defendant  Coohney  were  tei 
continued  the  Common  of  the  goods  and  chattels  mentioned 
business.    A    fi^st  count  of  the  declaration.     There  were  fiv 

letter  dated  in  ,  .  ,    .    .  .  , 

March  1834,  pleas,  which  it  IS  not  material  to  state, 
of  Se^de^rnd-  Replication  to  the  fourth  plea,  that  Moi 
ants,  was  younger  made  the  said  assignment  to  the  del 
fence  which  ^^^^^^V  voluntarily  and  in  contemplation  of  be 
showed  that  such  bankrupt  as  aforesaid,  and  with  a  view  am 
was  then  in      ^^Q"  ^f  giving  a  fraudulent  preference  to  Cookn 

embarrassed 

circumstances  and  wished  to  dispose  of  the  manufactory,  and  that  he  vras 
to  C.  in  3500/.,  and  that  C.  then  stated  the  bankrupt  had  no  money,  a 
not  go  on.  No  evidence  was  adduced  of  any  assignment  of  the  good^  in 
by  the  bankrupt  to  C.     The  fiat  bore  date  in  January  1835. 

The  plaintiffs  havinjr  submitted  to  a  nonsuit,  the  court  refused  to  distu 
the  ground  that  prima  fucie  the  act  of  bankruptcy  must  be  taken  to  have  b 
mitted  at  the  time  the  fiat  bore  date,  and  that  there  was  no  evidence  of 
of  bankruptcy  (which  is  to  be  proved  and  not  to  be  presumed)  commitU 
bankrupt  in  July  1834. 

To  establish  a  ;)rimfl/«f/c  case  of  possession  of  property  by  a  bankrupt,  his 
must  show  that  his  possession  continued  down  to  the  time  of  the  bankruptc 
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bis  other  creditors :   without  this,  that  Moore,  for  a        1886. 
ioMJMf  Talaable  consideration,  made  the  assignment     ^-^^^^"^^ 
tb  Coohney  /  npon  which  issue  was  joined.  and  Others 

Replication  to  the  fifth  plea,  de  injuria.  ^    ^' 

At  the  trial  before  Lord  Abinger  C.  B.  at  the  and  Another. 
J^jHidcm  sittings  after  last  Michaelmas  term,  it  appeared 
d|a(  Moore  the  younger  had  carried  on  the  business  of 
HTmegar  manufacturer  in  the  Albany  Road  for  some 
|ein  previous  to  1834.  An  excise  officer  was  called 
(mthe  part  of  the  plaintiffs,  who  proved  Moore  the 
jpnger  to  have  been  in  possession  of  the  premises 
jsdA,  conducting  the  business  down  to  July  in  that  year, 
vfaen  be  was  succeeded  by  the  defendant  Williams^ 
^ho  was  the  father-in-law  of  the  defendant  Cookney,) 
'^  from  that  period  acted  as  the  owner  of  the  manu- 
f&etoiy.  A  letter  written  by  Cookney  to  Moore  the 
,|opDger  was  put  in,  dated  in  September  1831,  respecting 
die,)oan  to  Moore  the  younger  of  500/.  by  a  Mr.  Hubne, 
i,?luch  was  to  be  secured  by  the  joint  warrant  of  at- 
Jtney  of  Moore  the  younger  and  his  father ;  as  also 
fifpther  letter,  without  a  date,  from  Cookney  to  the 
fitther,  relating  to  some  bills  which  Cookney  had  dis- 
.^nioted  for  him  and  his  son.  A  third  letter,  dated 
.4e  15th  March  1834,  from  Cookney  to  Moore  the 
}!OQnger,  was  likewise  given  in  evidence,  saying  that  he 
W  been  trying  what  he  could  do  for  Moore  the 
.pmnger,  but  his  efforts  had  been  fruitless,  and  that  he 
tlumght  of  advertising  for  a  man  of  money  as  a  partner 
S»  Moore  the  younger.  A  fourth  letter,  written  in 
March  1834,  from  Cookney  to  Moore  the  father,  was 
^adduced,  of  which  the  following  are  extracts. 

"  I  have  had  a  gentleman  here  to-day,  desired  by  the  gentleman  I 
^vnMe  to  (who  is  Mr.  Hulme*s  brother,)  requesting  to  see  the  factory 
with  a  view  to  a  purchase  or  something.  I  gave  him  a  card,  and 
UM  him  the  sum  wanted  was  about  5000  guineas,  but  that  he  had 
»etter  see  you."        •        •        •        • 


oqneMlj  vndenlood,  I  am  to  Lave  mj  3A00f.,  if  Dot  IfX 
intereit,  out  of  ihe  proceeds  of  the  sale,  lo  that  I  dutll 
what  to  lay  to  induce  any  one  to  take  to  the  concern  bj 
clatioD  in  part  of  their  purchase  money."  ■  * 

The  fiat  of  bankruptcy  bore  date  tbe  6tb 
1836.  The  solicitor  to  the  assignees  was  cal 
on  being  asked  the  amount  of  assets  that  I 
realised  from  the  bankrupt's  estate,  replied  1 
the  lord  chief  baron  refused  to  admit  the  a 
evidence.  He  was  also  asked  the  amount  of  i 
due  from  the  bankrupt,  but  the  lord  chief  bar 
not  allow  the  question  to  be  put,  A  deman 
stock-in-trade  and  utensils  from  both  the  de 
and  a  refusal  by  them  to  deliver  them  up,  wa 
No  evidence  was  given  of  the  lease  of  the 
having  been  in  the  possession  of  either  of  tht 
ants:  neither  was  any  proof  adduced  of  any  as 
made  by  the  bankrupt  to  Coohney  of  the  al 
utensils  in  trade  of  tbe  former.  On  the  closii 
plaintiff's  case,  it  was  objected  on  the  par 
defendants,  that  as  there  was  no  evidence  ol 
of  bankruptcy  in  July  1834,  it  was  not 
to  show  that  eight  months  before  the  ac 
brought,  the  bankrupt  was  in  possession  of  I 
and  chattels,  but  that  a  continued  possession 
the  time  of  the  bankruDtcv  should   have   \n 
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itrji  and  in  somtning  np  the  evidence  told  tliem  that  it        1886. 

m  for  them  to  say  whether  there  was  any  evidence    '^^^'^^^^'^^^ 

RHD  which  they  could  infer  that  an  act  of  bankruptcy     ^n^  othen 

lid  been  committed  in  July  1834^  giving  it  as  his  ^ 

ifkm,  that  there  was  hardly  any  ground  for  such  a  and  Another. 

iOKkuion;  and  he  also  put  it  to  them,  whether,  in  the 

ikflenoe  of  any  proof  on  the  part  of  the  plaintiffs,  they 

rodd  presume  that  the  possession  of  the  defendant^ 

m  wrongful.      At  the  conclusion   of  his   lordship's 

iddress  the  counsel  for  the  plaintiff*  elected  to  be  non- 

dted. 

Erk  now  applied  for  a  new  triaT,  on  the  ground  of 
lUiiectiod  on  the  part  of  the  lord  chief  baron.  It 
nu  shown  at  the  trial,  that  the  bankrupt  was  the  pro- 
prietor and  manager  of  the  manufactory  from  the  year 
828  down  to  1834,  which,  it  is  submitted,  was  a  suffi- 
kol  primd  facie  case  on  the  part  of  the  plaintiffs  to 
Anixm  the  defendants  for  an  answer.  In  July  1834 
bt  defendants  seem  to  have  had  possession  of  the 
MiSsefe,  and  to  have  carried  on  the  business ;  and,  to 
ebtit  the  presumption  arising  from  that  fact,  the  plain- 
iw  *^ve  in  evidence  several  letters  written  by  the 
'Mildailt  Cookney,  from  which  it  appeared  that  he 
ttf  an  attorney  who  was  in  the  habit  of  lending  money, 
Ml  that  he  knew  the  bankrupt  was  in  insolvent  cir- 
tttAstknces.  The  last  letter  adduced  clearly  shows 
ttthe  was  about  to  take  possession  of  the  whole  pro- 
crfy,  and  was  aware  that  the  bankrupt  was  then  in- 
dent; for  he  says  expressly,  that  the  bankrupt  had 
^  money  and  could  not  go  on.  Therefore,  whatever 
tie  he  could  set  lip,  must  have  been  acquired  by  an 
^ment  of  all  the  bankrupt's  property  when  he  was 

insolvent  circumstances,  and  consequently  such  as- 
{Dinent  was  an  act  of  bankruptcy,  comprising,  as  it 
i,  the  whole  effects  of  a  trader  in  a  state  of  insol- 
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183£^       vency.    [Parke  B,  H«w  do  you  prove  tlittJt.in^McA 
,^;^^     the  whole?]     CooAney  himself  »y«  the  ^wkrujit  W 
and  Others     no  money.    Upon  the  iasuea  ^s.to.i^ie  fight  of  p>^ 
C    KNEY     pcrty,  the  plaintiffs  showed  a  possesion. by  fthebiit 
and  Another,  rupts,  down  to  Jidy  1834,  and  tbnt.  the..defeiid«9t 
Cookney  then  came  in  by  some  asai|giimant«   [Pi^rhil 
You  do  not  prove  any  possession  dpwn  to  thi^  j^jbC 
the  bankruptcy.    Unless  you  can  sboivr  i^  pr^iriqui  diH 
to  the  act  of  bankrupjtcy,  it  must  be. concluded. thitit 
took  place  immediately  before  the  fiat.    The  fiitji 
dated  in  January,  and  therefore  there  is  prim&,fstm 
an  act  of  bankruptcy  then.  Now  you  cannot  efitabliiliii 
priina  facie  case  of  possession  by  the  bankrupt,  iiftlsii. 
you  show  his  possession  to  that  time. ..  You  ^ij^  oompn 
quently  compelled  to  make  out  that  tbera  is.j»n^4i/mi(: 
proof  of  an  act  qf  bankruptcy  in  the. way  in  which^tkHb 
defendants  became   possessed  of  the  property.    Jk- 
derson  B.    There  was  no  evidence  but  that  the  pro- 
perty, at  an  antecedent  period,  belonged  tor  the  baiic- 
rupt.     Parke  B.  You  cannot  prove  an  act  of  binlrf 
ruptcy   without  showing  that  you  are  out  of  offAi 
upon  another  plea.     You  are  in  this  dignity;  yop 
cannot  rely  upon  an  act  of  bankruptcy  by  frapdul^. 
assignment,  for  you  give  no  evidence  of  any  assignmeot 
It  might  be  by  a  fraudulent  delivery,  but  you  do  aot^ 
show  that  it  comprised  all  his  property;  and  aupposqif:- 
you  established  that,  you  are  out  of  court  on.the  ples^ 
not  guilty,  which  denies  the  conversion,  or  on  that  v^k^l 
denies  the  right  of  property  to  be  in  the  plainti&J: 
The  plaintiffs  showed  that*  tlie  whole  property  pasM. 
to  a  creditor,  wlio  knew  the  bankrupt  was  in  jpsokeAli' 
circumstances,  which  distinguishes  the  case  from  Baxter 
v.  Pritchard  {a\  where  the  purchaser  paid  a  fair  price 
for  the  goods,  and  was  ignorant  of  the  trader*s  design 
to  abscond  from  his  creditors.     [Parke  B.  The  od} 

(a)  1  Ad.  &  K.  466. 
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nRtkii  whether' there  Was  evidence  or  not  to  go  to 
e  jdiy  of'this  bi^hig  an  act  of  bankruptcy.    It  appears 
ill  th^  \tkd  chief  baron  told  them  that  there  was    ^^^  others 
Mfe'-e^edce.]     His  lordship  said  there  was  no  evi-  «• 

MMWdfknyiK^t'of  baiidbruptcy.  [Lord  Abinffer  C,  B.  and  Another. 
ioUth^  jury'thAt  «n  act  of  bankruptcy  should  not  be 
«NMied.§  'It'Wa^' material  t6  the  plaintiffs'  case  to 
)A  tbdiftttHift  ^'^^ts'  t^ii^d Trom  t!Hi  <b^iJknrpt^ 
til^iltid'IAlM'the'i^afit  of  debts  oti^ing  to  him;  but 
tei#d  chtef  b^^n'tefilsed  to  r66eive  in  evidence  the 
Mr^r  t6  the  biqiifry  r^sj^ectitig  the  former,  and  would 
)^-fthStlh^'  ^estion  as  to  th^  latter  to  be  put.  It 
ibbknitted  -  thiit  there  vfsLi  evidence  of  the  bank- 
^-tiavihg  parted"  with  his  whole  property,  and 
leveby  having  cotomitted  kh  act  of  bankruptcy,  which, 
AlstiiiDsr^tfred  by  the 'dei^sildatits,  entitled  the  plain- 
iitoiVeidiet     '    '     '^  ''' 

HiKB  Bi^I  iiAderWand  frdm  the  lord  chief  baron, 
mh^  did  i^iy  that  thei^  wis  sotiie  slight  evidence  of 
^M  of  bankruptcy  in  July  1884,  and  left  the  case  to 
^jury-  You  ndw  say  that  an  objection  was  made, 
lif  (here  was  really  no  evidence  of  an  act  of  bank- 
>|^,  a^d,  looking  at  what  was  proved,  it  appears  to 
itihnt  the  observation  was  correct.  It  was  shown 
iUt-Uks  l>usiness  was  carried  on  by  the  bankrupt, 
t^^titly  as  master,  up  to  the  month  of  July  1834. 
06 bankruptcy  took  place  in  January  1836,  and  prima 
fck  the  act  of  bankruptcy  must  be  taken  to  happen 
^ the. time  the  commission  issues,  so  that  the  plain- 
's cannot  succeed  in  this  action  unless  they  can  prove 
'act  of  bankruptcy  anterior  to  that  period.  Now  it 
Wid  that  the  act  of  bankruptcy  was  committed  by 
•te  delivery  or  transfer  of  property  by  Moore  the 
odcrupt  to  the  defendant  Cookneyy  and  it  is  con- 
nded,   that  the   plaintiffs  have   given   prima  facie 


J 


Bolvency.  The  plaintifts  are  bound  to  pi 
tbese  two  f^cts.  Now  they  cannot  show 
fraudulent  delivery,  because  it  is  dooe  'm 
gation  of  Coohtey  himself,  who  writes  • 
manding  security  or  satisfaction  for  SfiOfl 
advances.  There  is  therefore  no  evidm 
fraudulent  dehvery,  and  consequently  the  p 
to  satisfy  the  jury,  by  sufficient  evidence, 
was  B  transfer  to  Cookney  of  all  the  efleci 
create  an  insolvency.  Now  it  appeara  to  m 
have  not  done  that.  It  is  not  enough  tc 
state  of  the  assets  when  they  came  into  t 
eight  months  aflerwards,  for  they  ought  to 
the  condition  of  the  assets  was  at  the  t 
transaction.  How  can  it  be  shown  that  thf 
have  been  outstanding  debts  to  the  concen 
coming  in,  from  different  sources,  sufficient 
debts  of  the  bankrupt?  It  appears  to  me,  thf 
the  lord  chief  baron  would  have  been  corre 
said  that  there  was  no  evidence  of  an  a« 
ruptcy  in  July  1834,  and  certainly  there  is 
to  imply  it  without  evidence.  The  burthen 
cast  on  the  plaintifis,  for  the  act  of  bankruj 
proved,  and  not  to  be  presumed. 

Aldbbson  B. — I  am  of  the  same  opinion 
to  me  that  there  was  no  evidence  at  all  t 
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18S6. 
DoK  dem.  Earl  of  Falmouth  against  Alderson.         ^'^^'^^ 

TUTAN'NIN'G  Lad  obtained  a  rule  nisi  to  set  aside  ^n  ejectment 

an  interlocutory  judgment  which  had  been  signed  mines  in  Corn- 
in  tlib  cause  for  want  of  a  sufficient  consent  rule.    The  ?"'(» ^**®  ^^ 

fend  ant  can- 

ejectment  was  for  lands   and  mines  in  Cornwall,   to  not  defend  for 
which  the  defendant  appeared  and  entered  into  a  con-  ccJlitabhur  a 
lentruley  which  the  plaintiff  considered  as  insufficienti  certain  tin- 
and  signed  judgment  by  default.     Leave  having  been  right'andiil 
riven  to  amendi  the  defendant  entered  into  another  ^^^Jy  ^^  ^^^ 

i.-«»i         1.         \         1  ^°"  search  for 

consent  rule,  to  which  the  plamtin  also  objected^  and  tin  within  the 
igUD  signed  judgment.     The  present  consent  rule  was  !^"^  bounds ; 
ID  the  following  terms :  **  The  premises  are  admitted  ment  will  not 
to  consist  of  certain  tin-work  bounds  situate  in  BeU  ^^^^  ^^' 
«wtoi  Beacon^  or  Becken  Bounds  or    Common,  con-     Tlie  defence 
tiining  48  acres  or  thereabouts,  and  also  containing  a  ^  mine  lying 
certain  tin-mine  under  the  same,  together  with  a  liberty  within  certain 
and  right  to  dig  and  search  for  tin  within  the  Umits  of 
and  under  the  said  bounds,  being  parcel  of  the  pre- 
nuses  mentioned  in  the  declaration." 


Butt  now  showed  cause.  The  defendant  proposes 
to  defend  for  certain  tin-bounds  which  arc  mere  ease- 
iDents,  for  which  an  ejectment  will  not  lie.  A  tin« 
hound  is  only  a  right  to  enter  and  mark  out  a  certain 
houndary.  The  plaintiff  does  not  bring  his  ejectment 
^^  a  tin-bound,  but  for  a  mine,  and  the  defendant 
^ght  to  defend  the  possession  of  all  or  some  part  of 
^  premises. 

^fanning  in  support  of  the  rule.  A  tin-bound  is  not 
a  mere  easement.  The  nature  of  a  tin-bound,  and  the 
^ode  in  which  a  title  to  it  is  acquired,  are  described  in 
he  notes  to  Rowe  v.   Brenton  (a),   which  show,  that 

(«)  3  Man.  6c  Ryl.  497,  note  (a). 
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Aldxsson. 


after  a  party  has  taken  the  regular  steps  for  obtaining 
possession  of  the  bound,  possession  is  delivered  to  him 
by  the  bailiff  of  the  stannaries  under  a  writ  of  pos- 
session which  issues  to  the  latter.  Possession  is  not 
delivered  of  the  mines,  which  are  unopened,  but  of  the 
land  itself  in  respect  of  the  mines,  and  the  party  may 
defend  for  this  qualified  possession  under  the  local 
description  of  "  tin-bounds."  [Parke  B.  If  *tm- 
bounds  give  you  a  right  to  the  mine,  why  not  defend 
for  a  mine?]  In  Jenkins  v.  Davy  (b),  30  Hen,  8.  in 
trespass  (jT^are  clausum  fregit,  the  defendant  justified  in 
respect  of  ^'  tin-bounds,**  and  the  issue  would  seem  to 
have  been  found  for  him.  The  bounds  must  be  re- 
newed annually,  or  the  lord  may  Ire-enter,  which  shows 
that  he  was  out  of  possession. 


LoVd'ABiNGER  C.  B. — ^The  owner  of  tin-bounds 
has  no  right  to  the  surface,  he  has  only  a  right  to  enter 
and  sink  a  mine.'  Why  should  you  riot  say  that  you 
defefhd  for  li  mine  lying  within  certain  bounds  ?  The 
consent  rule  must  be  amended,  for  in  its  present  form 
it  applies  to  nothing  for  which  an  ejectment  will  lie. 

Parke  B. — You  say  that  the  owner  of  tin-bounds 
has  a  right  to  the  subsoil,  which  would  entitle  him  to 
maintain  trespass  against  the  owner  of  any  other  mine 
who  broke  into  it.  Why  not  defend  for  a  mine  lying 
within  certain  bounds  called  tin-bounds? 

Rule  absolute  on  payment  of  costs,  the  defendant 
to  be  at  liberty  to  amend  again. 


(a)  In  the  book  called  the  "  Bailiff  of  Blackmore,"  Harl.  MSS.  6380, 
p.  7. 
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Dob  dem.  Morris  against  Roe. 

IIS  was  an  ejectment  brought  by  a  landlord  against  Where  a  lease 
a  tenant  on  a  forfeiture  incurred  by  the  breach  of  botrthe^tlnd^ 
Hants  in  a  lease.    The  lessor  of  the  plaintiff  had  lord  and 
ted  a  lease  to  one  Davies,  who  assigned  it  by  way  lessor  not^ 
ortgage  to  one  Jonei.    The  lessor  not  having,  as  ^^^^^Z  a 

_        ,  1.    1  T^      .      *.  counterpart, 

Begedi  any  counterpart,  applied  to  Davies  for  an  is  entitled,  on 
ction  of  the  lease,  and  was  referred  to  the  mort-  ^"IT?^  ^^^^' 

'  ment  for  a 

I,    The  attorney  of  the  lessor  accordingly  made  forfeitare,  to 
ipCcation  to  Janes,  but  the  latter  refused  to  allow  spection^and^' 
upection.     J.Jervis  having  obtained  a  rule  nisi  copy  of  the 

■  lease  from  a 

Jones  the  mortgagee  should  not  allow  the  lessor  mortgagee  to 
e  plaintiff  to  take  a  copy  of  the  lease,  and  why  y^^^"^  it  has 

^  ^^  '  'f  been  assigned 

inner  should  not  pay  the  costs  of  the  application,   by  way  of 

mortgage. 

F.  Richards  showed  cause.  He  contended  that 
lortgagee  was  not  bound  to  disclose  his  title,  and 
le  ought  not  to  be  called  upon  to  produce  the 
which  the  lessor  of  the  plaintiff  wished  to  in- 
fer the  purpose  of  enabling  him  to  defeat  the 
;agee*8  security. 

"vis  eantri.  The  mortgagee  being  an  assignee  of 
tse»  stands  precisely  in  the  same  situation  as  the 
!,  and  takes  the  lease,  subject  to  the  same  lia- 
s  as  the  original  tenant.  In  this  case,  as  there 
miy  one  part  of  the  lease,  the  lessee  was  trustee 
e  instrument  for  the  benefit  of  the  lessor,  if  he 
red  it. 

KKE  B. — It  must  be  referred  to  the  master  to 
ain  whether  the  lease  was  executed  by  both 
i;  for  if  so,  it  carried  upon  the  face  of  it  notice 

.1.  N  N 
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1836.  of  an  implied  trust  on  the  part  of  the  tenant  for  its 
production  at  the  request  of  the  lessor.  Should  that 
prove  to  be  the  case,  a  copy  must  be  given*  but  not 
otherwise^ 


i»"i^ 


Barvlett  offcinst  Watkinb. 

The  5  Geo.  4.  HPRESPASS  against  the  defen^apt^  ivho  was  a  coo- 
lighting  and  stable  of  the  parish  of  Cl^ton,  in  the  county  of 
watching  the  Gloucester,  for  seizing  and  taking  aw^y  a  cart-wW 
ton,  in  the  belonging  to  the  plaintiff.  Plea^  not  guilty. 
qI^JJI  ff  At  the  trial  before  Gumey  B.,  at  the  Jast  JBrUtolfm^ 
does  not  ex-  mer  assizeS;  a  warrant  of  distress,  li^ned  by  a  magistnto 
pwts^f  the  odhe  county  of  Gloucester,  for  poi^pf^fmeat  of  a  nite  te 
parisli  of  Clif-  lighting  and  watching  the  parish  o^  Clifton^  made  nndet 
the  16  Geo.  3.  the  5  Geo.  4.  c.  79.  intituled,  "  Aij  aqt  .ftv  lighting  adcI 
c.  33.  and  43  watching  the  pfuisb  of  Cl\fto7i^  in  the  county  of  (Jtlf 
were  added  cester^'  was  given  in  evidence  on  tbQ  part  of  th^^ 
%P\  T^  ^^    fendant.    A  question  then  arose,  whether  the  juiisdk- 

tion  of  the  justices  of  the  county  of  Gloucester,  wUim 
the  part  of  the  parish  o(  Clifton  in  which  the  plaintiff*' 
house  was  situate,  was  taken  away  by  the  16  Gi(L  S* 
c*  33.  intituled,  *^  An  act  to  remove  the  danger  of  fo 
among  the  ships  in  the  port  of  Bristol,  by  preventiof 
the  landing  certain  commodities  on  the  preaent  quay; 
and  for  providing  a  convenient  quay;  and  for  fSQr 
viding  proper  places  fqr  landing  and  storing  the  same; 
and  for  regulating  thp  said  quay,  and  the  tightenb 
boats,  and  other  vessels^  carrying  goods  for  hire  witbiii 
the  said  port  of  Bristol,  and  for  other  purposes  theniD 
mentioned." 

The  17th  section  of  the  latter  act  enacts,  '<Tb>t 
from  and  after  the  ^th  day  of  September  1776,  all^ 
part  of  the  parish  of  Clifton,  &c.  [therein  described} 
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nd  in  which  the  plaintifiTs  hoiue  vas  situate,]  shall  be 

otU  intents  and  purposes  whatsoever,  except  as  here* 

nfter  mentioned,  wholly  exempted  and  separated  from 

ie  eownty  of  Gloucester,  and  from  all  Jurisdiction^     Watkims. 

xnrer,  and  authority  of  all  sheriffs,  escheators,  coro- 

Kn,  justices,  &c.  of  the  county  of  Gloucester  for 

irer,  and  may  and  shall  be  taken  and  accepted  as 

Mnber  of  the  city  of  Mristol^  and  county  of  the  same 

iy,  and  toithin  thejurisdictioriy  power,  and  authority* 

/the  mayor,  sheriffs,  coroners,  escheators,  justices, 

kcof  the  said  city,  and' county  of  the  same  for  ever, 

sftDjr  and  amply  as  if  the  same  had  been  part  and 

prcel  of  the  said  county  and  city  before  and  at  the 

w  of  granting  the  several  charters  under  which  the 

lijf^,  burgesses,  aMI'eommonalty  of  the  city  of  Bristol, 

bmHrhold  and  excise  criminal  and  civil  jurisdic- 

fall  Hfithtti  the  same  ttty,  &c.  or  as  if  the  several  powers 

Hd  anthority  thereby  given  were  herein  repeated  and 

>ppbd  to  the  said  district,  hereby  united  to  and  made 

I  firt  of  the  said  city,  &c/' 

'Provided  always,  (section  18,)  that  nothing  herein 
BoUaihed  shall  extend  or  be  construed  to  extend  to 
k  making  any  alteration  within  the  district  so  ex- 
EBpied  and  separated  from  the  county  of  Gloucester, 
Mi  added  to  the  city  of  Bristot,iouching  any  tax,  rate, 
^f,  or  assessment  whatsoever,  now  or  hereafter  to  he 
^ofad  in  the  said  parish  of  Clifton,  or  to  the  charging 
ite  i^d  district  with  any  tax,  &c.  usually  raised  within 
^  tiud  city  of  Bristol,  or  touching  any  matter  rela- 
''^  to  any  ecclesiastical,  parochial,  or  manorial  Jtin^- 
ftMoa  or  right  whatsoever,  ftc." 

AjDd  by  (he  Bristol  dock  act  (43  Geo.  3.  c.  140.  ss.  65 
^  66,)  the  Hotwell  Road,  in  the  parish  of  Clifton, 
^  also  made  a  part  of  the  city  of  Bristol,  in  the 
ve  terms,  and  subject  to  the  same  exceptions  as  were 
lontaitied  in  the  former  act. 

nn2 
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Bart^ett 
Watkiks. 


The  5  Geo.  A.  c.  Ixxix.  enacts  (sV  1),  that  Ae  duxrdi- 
wardens  and  stfrveyors  of  tfae  highways  of  the  sud 
parish  of  Clifton  for  the  titne  being;  together  irilk 
certain  persons  therein  named,  shall  be  commissionen 
for  lighting  and  watching  the  parish  of  CKfton^  m  the 
county  of  Gloucester^  and!  for  carrying  that  act  into 
execution. 

By  section  6  commissioners  are  to  be  inhabitants  anf 
occupiers  of  lands,  &c.  within  the  parish  of  Cliftont  of 
the  annual  value  therein  mentioned,  and  lire  to  tab 
an  oath  to  that  effect.  "  ' 

'  Section  Vt  regulates  the  appointment  of  dflScersbj 
the  cbmtnis'sioners,  and  the  s^'tdrity  to  be  given  bj 
them  &c.,  and  enacts,  that  if  any  such  officer  shall  re- 
fuse or  neglect  tb  deliver  up  his  accounts  to  the  (6otr 
missioners  after  such  notice  as  therein  mentioned,  oi 
complaint  of  such  neglect  or  refbsal  t6  any  juHked 
the  peace  for  the  county ^  city,  toUm  corporate,  or  pbot 
whirein  suck  officer  sKhll  reside  or  be,  such  justice  nqf 
liring  the  party  before  him  by  waii^kiit,  and  hear'ani 
deternfiine  the  matter  in  a  summary  way. 

Sections  23  and  S4  empower  any  justice  of  tte 
peace  for  the  county  of  Gloucester,  to  apptebendby 
warrant,  and  commit  to  the  county  gaol  6t  hooseof 
correction,  or  to  fine,  persons  wilfully  or  negUgendf 
breaking  lamps,  &c. 

Sections  S7  and  1^8  contiain  oth^r  provisions  ibr  tbe 
recovery  of  penalties  before  a  justice  or  justices  of  ik 
county  of  Gloucester. 

By  sections  33  and  34,  constables,  watchm(sn,&& 
appointed  under  the  att,  are  to  be  sworn  inbcfefc* 
justice /or  the  said  county,  aftd  such' JQs^ce  maiy  cotD" 
mit  them,  for  neglect  of  duty  or  misconduct,  to  tta 
county  gaol  or  hotise  6f  correction. 

By  section  39  the  commissioners  are  authorittd  ^ 
raise  money  for  carrying  into  effect  the  powers  of  tt^ 
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ctby  a  rate  or  rates  to  be  madei  assessed^  chargedi  1886. 
nd  lefied,  under  the  name  and  description  of  **  the 
^^<m  lighting  aod  watching  rate,**  on  all  houses  situate 
rithin  the  said  paxish  of  CliftaTif  in  manner  therein  Watkiss. 
BeDtioned4  and  in  case  of  refusal  to  pay  any  of  the 
aid  rates  when  due,  after  demand,  the  same  are  to 
le  kned  and  recovered  by  distress  and  sale  of  the 
loods  and  chattels  of  the  party  in  default,  by  warrant 
Oder  the- hand  and  seal,  or  hands  and  seals,  of  any 
oe  or  more  justice  or  justices  of  the  peace  acting /or 
ie  ioid  county  of  Gloucester ^  such' defaulter  having 
leeo  first  summoned  ^9  therein  mentioned;  and  in 
bfiuilt  of  such,  distress^  such  justice^  or  justices  may 
ommit  the  defa.uker  to  the  county  gaol,  or  house  of 
onection,  for. a  period  not  exceeding  six  months,  or 
ntil  paymeutf 

37  9ection44^in.CfiSQ.aQy  person  rated  shall  quit  his 
ooae,  jkcy  ^];ierein  ^y  ratie  shaJPl  b^  made  before  hay- 
ij^paid  audi  i^tc;,,and  sjiiaUx^fierwards  refuse  to  pay 
le  flame  w,hen  demanded^  any  one.  or  more  justices  of 
le  said  county  may  grant  a  warrant  of  distrei^s  against 
Kb  defaulter,  authorizing  .any  constable  of  any  parish 
^within  the  said  county,  tp  distrain  and  sell  the 
oods  of  aucb  person,  such  warrant  being  counter- 
gned  or  backed  by  some  justice  or  magistrate  for  the 
''^y^  city,  or  liberty,  wherein  the  said  person  shall 
knreside,pr  such  goods  shall  be  found ;  and  gives  the 
ttne  power  of  commitment,  in>  default  of  distress,  as  is 
ODtained  in  sect.  39. 

Section  53 .  provides  for  the  recovery  of  all  other 
^9aitk»  and  fo^'fe^tures  incurred  under  the  act  before 
^  justices  pf,tfie  CQfintj/. 

By  section. 57  an  appeal  b  given  to  parties  aggrieved 
f.any  rate  or  assessment,  oX  order  or  judgment  of  the 
H&missioners,  or  order  or  determination  of  any  justice 
justices,  in  pursuance  of  the  act^  to  the  general  or 
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1836.  quarter^essions  of  die  peade  to  be  hoUen  for  ik 
county  arptaee  wkeretke  eama  of  uppeal  $haU  wrim. 

Section  68  provides/  diat  ia  any  appeal  fhxa  Ihe  lai 
Watsiiis.  latea  or  assessmente^  thejnaticei  at  the  gtaenlt 
quarter  neesions  for  ike  $aid4knmiy  of  Gkmcegier  m 
amend  widMut  quaihing  die  lame. ..:... 

The  foarned  judge  being  of  iqpiiHoo  tkat  the  j« 
diotion  of  the  oonniy  joitioea  was  pwyeewsd  bjrr.ll 
proTiao  in  the  16  Geo,  a.  ^  33.  i.  1&  and  diat  thad 
fendattt  was  protected  bytbe  >wariaaft|  Aonauitedll 
plaiiitiff,  giving  bim  leave  to  ^  move  to  enter  a*iwdi 
for  U,  Bompoi  Seijt.  haviogin;  MuAadmae  tennei 
tained  a  rule  nbt  to  eater  a  verdict  aooocilingly^     . 

Erie  and  Crouxkr  cbowed  eauie  in  liie  preaentlOB 
and  Bompas  Serjt .  and  Ball  were  heard  Ir  anppelt.c 
the  rule,  before  Parh$f  Bollattd,  dldenem^wod  Gmii 

The  Court  took  time  to  comt^cri  and  en  acilai 
quent  day  the  judgment  of  the  Court  waa  delivmdb; 


Park£  B.— The  only  question  which  waa 
for  our  consideration  in  thb  case  waS)  whetbet  a  jiiilBP 
o(  the  peace  for  ^  county  of  Glauoeiier  bad  junific 
tbn  to  levy  upon  the  ]|»iaintiff  a  rate  imposed  upoiihii 
by  the  commissioners  for  lighting  and.  watchiag^  di 
parish  of  Clifion,  uhddr  the  poweie  of  the  5  Gmt 
c.  Ixxix.  in  respect  of  buildings  occupied  by  hiai  m  dM 
part  of  the  parish  wliich  is  in  the  county  of  tbe-ci^  < 
Bristol,  and  abutting  upon  streets  or  ways  li|^tcd  m 
watched  under  that  act  This  waa  the  duun  point  i 
the  cause;  the  others  were  disposed <tf  in  the  argaaiv 
This  question  depends  entirely  upon  the  oaostiueiiD 
of  that  act :  at  the  time  it  passedr  by  fiur  tbe  gnMi 

•.  .(a)  Tha  questioa  being  otJy  of  local  imporUnce,.  Ihe 
bouQsel  have  been  omitted. 
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fUi  of  tbe  parith  of  Clifton  was  in  the  county  of       1836. 

QlammUr^  tiro  waamA  portiong  having  been  separated     ^T^"^^^ 

fNnlkerasti  aiKl  aanexedi  by  virtue  of  two  acts  of  t. 

fobMiU,  the  16  Oeo.  3.  t.  33.  as.  17,  18.  and  43     Watkuts. 

OiOiSk  ••  140.  Ml  65y  66*  to  the  county  of  the  city  of 

Bristol^  except  (among  odier  things)  touching  any  tax, 

nts,  kvy^  #r  assessment,  then  or  thereafter  to  be 

niaid  in  Che  padsh  of  Clifton,  or  touching  any  eccle- 

jMitHal^  parochial,  or  manorial  jurisdiction  or  rights 

IbNS  exoepdoBs  had  the  e&ct  of  continuing  the 

Hpimte  postions  in  the  county  of  Glomester^  fior  the 

farpsse  of  lei^idg  the  king's  taxes,  county  rate,  poor 

nkf  and.obarch  rmt6^  but  they  could  not  have  any 

e&ct  in  preventing  parliament  from  dealing  as  it  might 

•liiidLfit,  fay  subsequent  acts,  with  the  whole  parish^ 

tadettsbliafaing  anew  rate  for  a  special  purpose,  in  the 

put  only  which  is  in  the  oounty  of  Gloucester ;  they 

can  only  assist  us  in  the  construction  of  such  subse- 

fMnt  aotS)  if  ambiguous  words  are  nsed. 

Vhat^  then,  was.  the  meaning  of  the  legislature  to  be 
MDected  from  the  whole  purview  of  the  5  Geo,  4.  ? 
Untotusatelyi  it  has  not  expressed  itself  distinctly  on 
tiiiitul]()eet.  AmlHguous  words  have  been  used  in  the 
^  and  preamble,  which  may  apply  either  to  the 
^riMs  parish  of  Clifton^  pert  of  which  is  in  the  county 
^^(illnlcesier,  or  to  that  part  of  the  parish  which  is  in 
tiut county;  and  whidi  of  the  two  was  intended  is  to 
^  eoUeeted  from  the  context^  and  from  a  due  consi- 
Gentian  of  the  inconvenienoiss  which  would  attend 
^  construction.  The  arguments  to  be  derived  from 
^  t^f  cbuses  of  the  statute  appear  to  us  to  be  un- 
^K^rable  to  the  former  interpretation  of  the  act;  for 
^jurisdiction  for  offences  committed  in  the  district 
%bted  and  watched,  is  given  by  several  sections  (23, 
*♦,  27,  28,  32,  33,  34,  39,  51,  53,  58,)  to  justices  of  the 
county  of  Gloucester  alone,  and  it  is  not  to  be  supposed 
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1836.  ^^^^  ^^^  legislature  intended  to  give  them  juris 
out  of  their  proper  county.  The  form  of  oath 
6th  section  is  the  only  circumstance  in  the  i 
Watkins.  which  indicates  an  intention  to  include  the  whole 
within  the  act;  and  if  we  refer  to  the  inconvei 
which  might  occur  from  conflicting  jurisdictions- 
Gloucestershire  magistrates  are  to  have  a  spec 
current  authority  in  the  part  of  the  pariah  in  ^ 
with  those  of  that  city — many  of  which  inconvei 
were  forcibly  stated  on  the  argument — and  c 
that  the  only  evil  of  the  opposite  construction  is,  1 
commissioners  cannot  light  and  watch  the  ] 
question^  or  that  added  to  Bristol  by  the  sect 
if  they  should  think  proper  to  do  so ;  we  think 
most  likely  to  construe  the  act  correctly  by  ! 
that  the  provisions  o^  the  statute  apply  only 
Gloucestershire  part  of  the  parish. 

The  exceptions  in  the  former  acts  (the  16 
and  43  Geo.  3.)  afford  us  no  ground  for  coini 
different  conclusion;  for  although  by  them  the  s 
part  is  continued  to  be  annexed  to  Gloucesters 
the  collection  of  the  king's  taxes  and  parochii 
the  powers  of  this  act^  and  the  rates  thereby 
are  not  of  the  same  nature^  but  are  imposed 
particular  portions  of  the  parish  which  the  c 
sioners  may  choose  to  fight  and  watch,  and  wl 
benefited  thereby. 

We  therefore  think  that  the  plaintiff  is  ent 
recover,  and  the  rule  must  be  made  absolute* 


»'  .• 
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1836. 
QuiGOiN  against  Duff. 

PASE.     The  declaration  stated,  that  the  plaintiff  ^ji^^lij^^^ 
on  &C.J  caused  to.be  delivered  to  the  defendant  from  London 
two  boxes  of  types,  to  be  by  the  defendant  safely  and  j.-^^.  directed 
securely  kept  and  taken  care  of,  and  shipped  to  a  to  the  plaintiff 
oertaip  place    called    Douglas  for   the    plaintiff,    for  the  Lie  of  ^^ 

reward  to  the  defendant  in  that  behalf— that  the  de-  ^«J»»  ".care 
.   .  4     -  ",         .,  1  '  n       1  of  D. (the de- 

fendant accepted  of  the  said  goods  for  the  purpose  fendant) 

aforesaid.     Yet  the  defendant  not  reirardinir  his  duty  ^"f^jpf^ 
.&c. by  himself  and  his  servants,  conducted  himself  so  pool"   The 
carele^ly,  &c.  in  and  about  the  keeping  and  taking  f^nded^^a 
care  and   shipping  of  the  said  goods,   that   by   and  public  wharf 
through  the  mere  carelessness,  &c.  of  the  defendant,  by  K.,  wi^  on 
the  said  goods  became  and  were  wholly  lost  to  the  ^®  ^*™®  4*y 

I  .  .  "  sent  a  notice 

plaintiff.  of  their  arrival 

Pleas:  first,  tliat  the  plaintiff  did  not  cause  .to  be  ^nt^anj(h?" 

defivered  to  the  defendant  the  goods,  nor  did  the  latter,  at  the 

defendant  accept  or  receive  the  same  for  the  purpose  was^deHwed^ 

ifi  the  declaration  mentioned,  or  for  any  other  purpose,  signed  an  ac- 

o  '    J,        '^       .1.  knowledgment 

Secondly,  not  guilty.  that  the  goods 

At  the  trial  before  Lord  Abinger  C.  B.  at  the  last  in  question  had 

f  •  J  .  1       ^  11      .         ^  arrived  for 

werpool  summer  assizes,  the  following  facts  were  the  plaintiff, 
proved  in  evidence.  '^*'^  defendant 

.        .  also  entered 

The  two  boxes  of  types,  being  of  the  value  of  about  them  in  the 
.86i,were  forwarded  from  London  on  the  6th  March  ^STofa"^ 
1835,  by  one  of  the  canal  boats  of  Kenworthy  &  Co.,  vessel  about 
<^ers  to  Liverpool,  each  addressed  to  "Mr.  JbAw  hie  of  Mi 


ran. 


Q^gin,  Douglas,  care  of  Mr.  James  Duff,  Brunswick  ^^^  "^^^r  sent 

Qf^         I.  \  *^  for  them  until 

*^cc^,  Liverpool,'  and  were  discharged  at  the  Duke  the  sixth  day 
^Bridgewater'sJVharf,  Liverpool,  upon  the  12th.  ^f^lvithen 
Alley  were  seen  by  the  porter,  who  landed  them,  lying  they  were  not 

to  be  found. 
^  It  was  proved 

!^t  on  former  occasions  when  K,  had  brought  goods  consigned  to  the  defendant, 
"^  had  desired  them  to  be  left  on  the  wharf  until  he  sent  for  them. 

Ueldy  in  an  action  on  the  case  against  the  defendant  for  not  taking  proper  care 
of  the  goods  in  question,  that  there  was  evidence  to  go  to  the  jury  of  a  delivery  to 
M  acceptance  by  him  of  such  goods. 
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1886.  on  the  wharf  for  several  days. '  On  the  fourth  da; 
i_r-\r%Lr  owing  to  the  rain  and  to  people  -treading  upon  thei 
^^^^      portions  of  the  directiotts  #ere  ^acted:    Tlie  box 

DvtF.  wete  cbtefed  At  n^ht.  INty  obe  cMoa  i&imfAte  ifl 
them  till  abolit  ihe  sik^  d«jr  aftef^tiietriarrivri,  wb 
thejr  wei^  not-  tb  be  "fodtid.  On  tb«  diiy  ^fM^i 
goods  were  landed^  notice  of  their  arritrt  had  he 
delivered  by  Kenworthy  &  Go.  at  the  defendan 
office,  and  a  (A&tk  fkhis  tfmphymil^i  signed  A  tHsnift 
adIctMmledgnient  (ddt^  M  <^&6'ckxsk  piiib'7  itf  ^ 
carrier^s  book,  thfft  the  godM  had  arrived  foir  'I 
plainciffl  tt  waflf  stated  hfih^vgeht  und  wto^hmi 
mail  of  Kemvorthjf  &  Gcr;  'that^  diey  had  ilreqtial 
teceited  Aotices  ftom  tfa6  dofeifdantotl"  formed  cnH 
sions,  wtieiT  godds  had  arrfved  ctfnsigta^' to  his^ 
not  to  seiM  them  to  hiii  bffiee;  fMrt  to  let'themi^ 
on  the  wharf.  The  cleliratice  df  tbeatefeim^MMttad 
Isle  of  Mm  of  the^  I8th  ofMa^dh^^nM  ab6  the  Mta 
festy  both  iMde  out  by>  the  defendant's  el«fk/ and  eoi 
tidning  the'^dfltne  of  tbe  phiiMff  as  iSMsl^gHi^  df  fir 
bo3tes  of  typ^,  were  put  in  and  proved.^  To  th«  mui 
fest  a  memorandum  was  ^affixedi  stating  that  the  hfM 
were  not  sent,  not  having  been  ibtmd  on  the  wbii 
Upon  tMs  ^idenee,  th^f  lord  chief  baron  was  «f  Op 
nion  that  the  plaintiff  Aiu^t  be  nonsuit,  as  he  Old 
hot  support  the  aVermeAt  in  the  declarntion,  thud 
goods  ivete  delitisred  to  and  acc^ted  by  the  deftni 
ant;  thAt  if  tfie  defendunt  was  guilty  of  negKgeffltt^ 
was  in  ndt  receiving  the  ^oods  into  his  possesisbn j  « 
that  tbd  case  would  haVe  been  diffetvint  hid  liw 
been  a  contract  that  the  defendant  shbuld  siend  ftr  i 
goods.  AhML'kder  for  the^  plaintiff  applied  to  his  Ion 
ship  to  amend  th^  declaratfen;  which  bdng  refosed;  1 
urged  that  there  was  a  suflBcient  case  to  go  to  the  ju 
as  to  whether  there  bad  been  a  delivery  or  not*  Tl 
tord  chief  baron  intimating,  -  boweveri  that  he  slum 
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direct  tbe  jiuy  to  find  for  the  defendantp  the  plaintiff      1836. 
elected  to  be  nonsuited* 

hMJckadmoi  iMo^  Al^acander  having  obtained  a 
nk  Mfi  for  a  new  trirf,  on  the  ground  that  tbe  quea- 
tioB  ought  8(4  to  have  beep  leilb  to  the  jury,  whether 
die  defendant  had  not  by  bia  ncta  admitted  the  xeoeipt 
ofiie  gooda»  .       . 

QpesaDeU,%od^Ormi^tM.  now  showed  cause.  .Ilis 
Mibaitted  4hat  this  nonsuit  was  right,  foe  the  phdntiff 
did  not  ttako.out  either  the.  oontmet  ox  the  breach 
alleged  in  the  4Qolaratkni  by  which  he  bound  him- 
nlf  to  prove  both  a, delivery  of  the  goods  and  an 
tetaal  acoaptance  by  die  defendant  None  of  the 
fwdsi  howeviVi  cam^  into  the  defet)dant*s  possession, 
aidtiie  case  attenipted  to  .bet  establiabed  ajt  the  triali 
«M  awie^  a  coasbEtoctive  >aiUnent^  The  question  is, 
wbfllber  the  dalifeify  of  (he  goods. m  a  public  wharf, 
[  wu  a  delivery  to  and  acceptance  by  .the  defendant. 
[Pari^Bi,  Coupled  w&th  the  entry  in  the  book.]  The 
tigiature  in  the  book  acknowledging  the  gooda  to 
hn  anivedi  is  not  sufficient  to  show  an  acceptancOi 
titboogh  it  nay  raise  an  implied  prondse  to  send  for 
As  goods  and  ship  (hem^  ItkSelwqy  v.  HoUowaiff  {a)f 
^  Vis  decided^  that  leasing  goods  at  an  hui  fironi 
vittaee  a  Oarriei  sets  out,  lia  i¥>t  a  delivery  to  the 
cvrief •  If  this  defendant :  had  been  the  owner  of  a 
tieim-beat  sailing  from  tbe  wharf,  tbe  delivery  of  the 
pods  upon  such  wharf  would  not,  according  to  that 
Mlhorityi  have  been  a  deliyery  to  him.  Supposing 
Ae  notice  from  JKsmoarikjf  to  make  tbe  deHvery,  and 
^  lining  of  hit  book  to  be  the  acceptance,  the  goods 
^*^  then  in  tlie  possession  of.  the.  defendant^  and  he 
^Nd  have  been  liable  .fef  thetBi  even  although  they 

(a)  I  td.  Htym.  46. 
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1886.       had  been  taken  away  before  he  could  by  any  potabi- 
lity send  for  them.    So,  Kenwcrthy  would  have  bees 
justified  in  abandoning  the  goods  before  they  9ouUi  be 
removed  by  the  defendant.    In  truth,  however,  the 
signing  of  the  book  amounts  to  nothing,  for  **  all  car- 
riers are  bound  to  give  notice  of  the  arrival  of  goods 
to  the  persons  to  whom  they  are  consigned,  whether 
bound  to  deUver  or  not ;  *'  per  Gould  J.,  Croldeu  v. 
Manning  (a) ;  and  if  bound  to  give  such  notice,  it  was 
only  reasonable  for  him  to  take  an  acknowledgment 
that  the  notice  had  been  given.    It  is  submitted  that 
the  giving  of  the  notice  was  not  a  delivery,  still  less  an 
acceptance;  neither  was  signing  the  book  an  acceptance. 
[Lord  Abinger  C.  B.   Does  not  the  question  stand  on 
Iiigher  ground  ?    Here  a  party,  knowing  the  business 
of  the  defendant,  sends  goods  directed  to  dte  hh  cf 
Man,  and  if  he  does  not  enter  into  a  contract  with  the 
defendant,  the  goods  must  take  their  chance  and  remain 
on  the  wharf  imtil  the  vesael  arriv^;]    The  entry  in 
the  book  cannot  be  considered  as  a  receipt,  it  is  not 
so  in  form;  at  most  it  is  only  an  acknowledgment  of 
the  receipt  of  the  notice.    [Parke  B.    Let  lis  lodi:  at 
the  duty  of  the  carrier.    It  is  not  terminated  untiihe 
delivers  the  goods  to  somebody  else.    Iliat  brings  us 
to  the  difficulty  I  feel ;  namely,  what  was  the  object  in 
signing  the  book?  J    The  signing  of  the  book  does  not 
strengthen  the  case,  for  suppose  the  party  had  brougU 
the  book  late  at  uight,  and  the  defendant  had  signed  itf 
but  could  not  send  for  the  goods  until  the  next  dayi 
would  that  have  been  a  delivery?    Can  it  be  assunoed 
that  firom  th6  moment  the  defendant  signed  the  book 
he  acknowledged  the  goods  to  be  in  his  .possession,  sa4 
would  be  responsible  for  them?    By  signing  tjiie  bool^ 
the  defendant  has  not  estopped  himsejf  from  sa|ingf 

(a)  2  W.  Bl.  916i 
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that  he  has  nerer  received  the  goods,  for  to  do  so  he       1886. 
Bvt  use  distinct  and  intelligible  words,  and  it  is  unrea- 
MoaUe  to  infer  that  by  signing  it  he  intended  to  bind 
himself.    IParke  B.  The  whole  case  turns  upon  the 
ffleaning  of  the  receipt.    Supposing  that  it  operated  as 
a  dischaige  of  the  carrier,  that  the  defendant  had  said 
expressly  in  it^  he  acknowledged  the  receipt  of  the 
goods  and  discharged  the  carrier,  could  he  afterwards 
seek  to  avoid  the  effect  of  such  an  admission?    The 
effect  of  this  document,  and  whether  it  was  to  exonerate 
toe  carrier,  should  have  been  left  to  the  jury.]    It  might 
be  an  acknowledgment  to  take  charge  of  the  goods 
when  the  steam-boat  was  ready  to  sail,  but  it  cannot  be 
pot  on  higher  ground.    The  quesfion  is,  whether  the 
duty  of  Kenwcrihy  Was  ended  or  not.    The  defendant 
had  no  means  of  knowing  what  his  duty  was,  or  what  was 
the  contract  between  him  and  the  plaintiff,  which  the 
latter  might  have  shown.    Assuming  that  it  was  his  duty 
to  deliver  the  goods,  he  did  not  perform  it,  for  leaving 
them  on  an  open  wharf  was  not  a  delivery  to  the  de- 
fendant, who  was  not  there,  and  had  no  servants  there 
to  receive  ihem.    If  I  send  a  carrier  with  goqds  to  deli- 
^1  he  is  responsible  to  me  for  their  delivery,  and  no 
person  by  ^ving  him  a  receipt  can  discharge  his  lia- 
))>%.    [Parhe  6.  Could  not  your  agent  exonerate  him 
^  giving  a  receipt  for  them^]  '  It  is  submitted  that  he 
^^oold  not,  for  that  would  be  a  discharge  from  perform- 
^iice,  and  not  an  actual  performance  of  duty.     Wardell 
^*  UourriUyan  (a)  shows  that  a  hoyman  is  not  dis- 
^^harged  from  his  Uability  by  delivering  goods  to  the 
wharfinger  at  whosie  wharf  he  is  in  the  habit  of  ply- 
^[.     [Parhe  B.    There    the  Carrier^s  duty  was  to 
^Hver  them^  to  some  one  else.]    Here  the  defendant 
^  known  to  be  a  shipping  agent,  and  his  duty  was  to 

(a)  2  Gf  p.  093. 
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1886.  see  the  goods  forwarded,  but  he  was  not  bpiHid  to  tab 
them  into  Ue^  poMeeBioii  in'  die  meaatimei  Hi  \m 
merely  a  nottoe  of  their  arrival,  endrthey  are  not  plaoid 
with  him,  of  in  aay  wafriwqse'  belonging  to  bim«  Tk 
goods  are  left  CB  the  wharf,  and  u^lo  that  time  tbMii 
TH^  ;contrao4  by  the  defendant  to  take  them  into  faif  pM- 
session.  KtfYiioo^My  had  ttot  then  diiMihaiged  hn  duty, 
whieh  was  to  deltferthem  tothe  defendant,  and  tial 
never  was  dene**  [Porfte  Bi  fltippese  the  goods  InA 
beeii  cons^ned-  to  the  defiandant  to  be  idiipped  for  SotA 
Amerioa,  and  tliate  would  be  no  ^hip  &r  dat  week% 
what  would  have  tbeen  his  duty  in- that  oasef  Look 
at  the  positicmof  the  plaintiff,  if  he  is  to  hstve  his  goodi 
left  on  a  whifff  or  in  ih^  streets  ef  lAoerpool^  and  si 
person  responsible  for  them.  If  tiie  defendant  had  ■» 
warehouse  of  his  own,  he  would  have  a  right  to  hin 
one,  aiftd  chaiga'the  plaintiff  with  tdcuig  cam  of  fla 
goods  in  the  meantiindi]  Asauming^that  it  was  Sm^ 
wortAy^s  duty  to  deliver  the  goods,  slnd  tbt  defandnA 
duty>  to  take  possession  of  them,  they:!'wisre  neithtf 
delivered  nor  accepted;  for  it  cannot  be  said  thai  good^ 
are  delivered  by  placing  themonapubUe  whai^atad 
giving  a  notice  ^  their  arrival*  Kmwattkjfj  it  is  daf( 
had  not  done  enough  ;>  he  had  to  ditoohafge  UmsetfiRMBi 
liability  by  his  own  act|  for  the  defendant  was  notte 
agent  of  the  pkintiff  to  discharge  him  from  any  part  of 
his  duty.  Again,  suppose  Kemwthy  was  tUe  plainliin 
agent  to  contract  with  the  defendant^  whatagreaflMA 
did  he  make? 

Even  supposing  JumtofirMysduty  «ided,  it  deep  nit 
necessarily  follow  that  that  defendant^  had  Gommeaoiii 
for  that  must  depend  upon  the  contract.  The  pUlM 
tiff  dhould  have  #ent  word  to  tiie  defendant,  dirMlf 
ing  him  to  take  charge  of  the  goods,  otherwise  U 
duty  was  only  to  forward  when  the  proper  time  ha 
arrived.    [Parke  B.  It  is  difficult  to  say,  that  no  on 
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I  to  be  ntponnble'  for  the  goodfl.  If  Kenworihy^n 
bbf  ifti  tenniiurtody  the  daty  of  eoine  one  eke  miitt 
me  eiMUBenoed,  otherwise^  m  Tvhat  a  condition  would 
fafowner  of  ihegoodi  be  placed.  BoUand  B.  If  the 
mafMdxdj  bad  ended  and  die  defendant's  had  not 
lagniy  theie  may  be  a^  question  on  the  evidence  of  tho 
xftBT,  nfhedier  Ihe  ovmera  of  the  Duka'a  wharf  were 
lotlitUe.]  But  lenen  if  the  defendaait's  dnty  com«< 
HDced  mhea  Kenmortkifz  ended,  it  does  not  follow 
iitthe^duty  lof  the  former  would  be  that  charged  in 
Uf  deelaKation.  It  might  be  his  duty  to  take  p6s« 
MMon  of  &e  goods  rat  aaubsequenttimei  but  not  to  do 
■y  thing  whith,  eoupled  wiA  the !  acts  proved^  will 
moont  to  tke  cdnstructire  ddivery  attempted  to  be 
HlaUidied  at  tlm 


AUsander  (C<nafin^  with  him)  in  auppoft  of  the  rulo. 
It  k  gubmitted  that  the  ground  of  thisnensuit  was  erro- 
Ma^  namely>.  that  A»  action  was  misooneeived,  and 
if  tte  defendant  was  liable  at  all,  that  the  declaration 
■bdd  hare  been  for  not  accepting  the  goods.  Sehoay 
^•HoUomag  does  not  bear  upon  the  present  case.  It 
Q>(^tliave  ^iplied  if  ihere  hadbeett  nothing  here  but  a 
Uveiy  on  the  wharf>  unaccompanied  by  a  notice  and 
''Nhipt  The  other  oases  which  haTO  been  cited  are 
'Vudiy  faiapplioable.  It  is  clear  upon'  ihe  fhcts,  that 
^'plaintiff  was  entitled  to  recorer.  It  may  be 
^DJIted  that  the  delivery  on  the  wharf  and  the  notice 
^  Kenworthy  would  not  have  made  him  liable;  but 
Wngjoing  of  the  receipt  and  the  entry  in  the  clearance 
MjDaeiftsty'  clearly,  amount  to  a  delivery  to  and 
Bteptpmce'  by  him  of  the  goods.  It  was  proved  that 
I  fbtmer  ^oboasions  the  defendant  had  given  JEim- 
nikjf  notice  to  allow  tfao  goods  to  remain  on  the 
larf  until  ha  sent  for  them,  and  the  reason  why  he 
shed  them  to  lie  there  was,  it  saved  him  warehouse 
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1886.  rent,  cartage  and  porterage.  It  is  said  that  the  book 
was  signed  merely  to  have  proof  of  the  notice,  but  tel 
might  have  been  furnished  by  the  person  by  whom  it  w 
served.  The  reason  of  such  signature  obviously  wu^ 
that  the  carrier  might  be  reUeved  from  responsibility, 
and  if  it  had  been  refused  he  would  have  imme- 
diately sent  the  goods  to  the  defendant's  office.  With 
respect  to  the  clerk  attending  there  by  whom  it  wu 
signed,  he  clearly  was  an  accredited  agent  of  tbe 
defendant.  The  signature  was  undoubtedly  an  adim»- 
sion  of  the  receipt  of  the  goods,  and  it  is  not  afterwards 
open  to  the  defendant  to  show  that  he  has  not  received 
them,  for  otherwise  the  responsibiUty  for  the  goods 
would  be  thrown  upon  the  carrier.  [The  evidefioe 
of  the  warehouseman  of  Kenworthy  having  been  rod 
from  the  lord  chief  baron's  notes,  Alexander  irai 
stopped  by  the  Court.] 

Lord  Abikger  C.  B. — You  have  drawn  my  atte&iioa 
to  a  thing  which  had  not  struck  me  before  as  mateiiaL 
It  appears  from  this  evidence  that  Kenworthy  had  te* 
ceived  notices  from  the  defendant  not  to  bring  him  goodB 
consigned  to  him,  but  to  leave  them  at  the  wharf  imtil 
he  sent  for  them.  I  still  adhere  to  my  opinion,  that 
there  was  nothing  in  the  contract  between  the  paitieff 
which  implied  that  the  defendant  was  bound  to  accept 
the  goods.  But  if  he  does  receive  goods  he  must  tak6 
them  with  all  their  responsibility.  I  think  that  ^ 
fact  of  his  having  desired  Kenworthy  on  former  ooci^ 
sions  not  to  send  goods  to  him,  should  have  gone  to 
the  jury  on  the  question,  whether,  inasmuch  as  by  At 
notices  he  had  given  to  Kenworthy ^  he  had  in  this  pi^ 
ticular  instance  made  the  wharf  his  own  for  accepliag 
the  goods,  he  had  not  accepted  them.  If  that  wore  80| 
then  another  question  would  arise,  whether  the  wharf 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


561 


m  a  proper  place,  and  the  defendant  in  leaving  them 
dm  took  doe  care  of  the  goods.  I  therefoi:e  think 
Alt  there  must  be  a  new  trial. 

Parke  B. — I  am  of  the  same  opinion.  It  is  a 
question  for  the  jury  whether  by  the  receipt  the  defend- 
int  meant  to  discharge  Kenworthy  from  all  liability  on 
account  of  the  goods,  for  if  so  he  became  responsible 
far  them.  Then  the  question  will  be,  whether  in 
leaTing  them  on  the  wharf  he  took  due  care  of  them, 
ibritwas  his  business  to  see  that  they  were  deposited 
in  a  proper  place.  If  they  were  not  so  deposited  he 
mnst  be  answerable.  The  whole  case  seems  to  me  to 
niton  what  was  the  effect  of  the  receipt.  If  the  jury 
lie  of  opinion  that  the  defendant  thereby  intended  to 
take  the  charge  of  the  goods  upon  himself,  and  to 
discharge  Kenworthy^  then  the  next  question  is, 
whether  he  was  guilty  of  negligence  in  not  taking  pro- 
per care  oT  the  goods. 

BoLLAKD  B. — I  am  also  of  opinion  that  there  must 
he  a  new  trial.    At  first  the  only  question  seemed  to 
iBe  to  be  the  effect  of  the  receipt,  and  throaghout  the 
ugument,  and  until  the  notes  of  the  lord  chief  baron  re- 
live to  the  notices  given  by  the  defendant  to  the  carrier 
*^  read,  I  thought  that  a  question  ought  to  have  been 
fcftto  the  jury  upon  the  evidence  of  the  porter  of  the 
•karf,  whether  he  had  not  the  care  of  the  goods,  and 
V  was  not  his  duty  to  cover  and  make  them  secure.     It 
^feared  to  me  that  hardly  enough  had  been  done  on 
Ab  part  of  the  plaintiff  to  show  that  the  effect  of  the 
Aceipt  was  to  bind  the  defendant.     But  the  evidence 
which  has  been  referred  to,  shows  that  Kenworthy  in 
firmer  transactions  hful  been  told  by  the  defendant  not 
to  bring  goods  to  his  office,  but  to  leave  them  on  the 
VOL.  I.  o  o 


1886. 


Qoioonr 
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1886.  wharf.  That  fact  is  clearly  an  exoneratbii  of  £«- 
toorihy^  after  notice  given  to  the  defendast  aod  u 
explanation  of  the  receipt,  and  no  longer  leaves  it  ft 

DUFr.       doubt  but  that  the  matter  vras  a  question  for  the  jury. 

GuBVBT  B,  concurred. 

Rnle  abflohte  (a). 

(a)  TIm  cause  wu  agtin  tried  at  the  Unvrpool  luring  9aiiiM|  W 
be&re  ParhB  B.,  when  the  plaintiff  lacoveied  a  verdict. 


Adamb  against  Mary  Ann  Bingley,  AdministraUnof 

RicHABD  BiKGLBY  deceased. 

In  Fehruaty  A  SSUjWpglT  on  ^  promissory  note  for  300/.,  datej 
Sii'^rJ'  the   10th  of  February  1829,  jnade  by  l^hai 

nershipas  Bingley  deceased,  payable  on  demand  to  the  order  rf 

advanc^i  '  George  Wyatt,  for  value  received,  by  him  indorsed  to 

^^t'  f  th^'  Messrs.  George  Wyatt  and  Henry  Thompson^  and  |ij 

funds  of  the  them  to  the  plaintiff:  counts  for  interest,  and  on  tf| 

firm,andtook  account  stated. 

his  promissory  •**'^k""»'  owi^>4. 

note  for  the  First  plea,  as  to  the  first  count,  (hat  after  the  malting 
able  onle^'   ^f  ^^^  ^^^  ^^^}  ^^^  ^^  ^^^  ^^^  indorsei^ents  thereofli 

niand  to  the 

order  of  B,  In  November  following  C.  purchased  the  interest  of  A.j  and  the  bMi* 
ness  was  from  that  period  carried  on  by  B.  &i  C.,  and  a  notice  of  the  change  'n^if 
firm  was  at  the  time  inserted  in  the  Gazette^  signed  by  A.  B.  &  C. ;  and  person!  i>' 
debted  to  the  firm  were  directed  to  pay  their  debts  to  B.6i  C. 

In  August  18j3l»  B*  represented  to  V,  that  the  firm  wished  for  a  fresh  secDnfff 
and  obtained  from  him  his  acceptance  for  300/.  in  substitution  for  the  note  iA0 
B,  undertook  to  get  from  A,  and  deliver  up,  but  which  was  not  done. 

In  April  1831,  the  note  was  indorsed  by  JB.  to  B.  &  C,  and  by  them  to  A*U^ 
security  for  advances  made  by  him.  In  December  1831,  B.  &  C.  becaune  banlfitifli' 
In  June  1832,  D.  paid  A.'u  attorney  the  amount  of  the  bill  of  ei^cbfinge.  Ill  Ifll^ 
A.  brought  an  action  against  D.'s  representative  on  the  promissory  note. 

Held,  that  A,  was  entitled  to  recover,  unless  the  jury  could  infer  that  niteii 
circumstances  hfi  nius(  have  j^nown  th^t  the  bill  of  exchange  was  ^yen  for  the  fURt 
debt  as  in  the  note. 
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6  said  Wy0ti  and  T^ompjon,  ^  the  agepts  of  the       1P86. 

liotiff,  and  on  his  behalf,  to  wit,  on  the  19th  of 

uguU  1831^  obtained  and  procured  from  the  said 

.  Bingky,  in  his  lifetime,  a  bill  of  exchange  for  300/.,     Bivoi^. 

cepted  by  him,  and  payable  three  months  after  date, 

liea  of  and  in  substitution  for  the  said  j^omissory 
»te  in  the  declaration  mentioned :  that  the  said  R. 
v^ley  afterwards,  and  aft^r  the  said  bill  of  exchange 
came  due  and  payable,  to  lyit,  on  the  8th  of  June 
t32,  paid  to  the  plaintiff  the  s^d  sum  of  300/.  in  the  said 
il  of  exchange  mentioned,  together  with  7/.  IO5.  for 
terest  thereon,  in  full  satisfaction  ^d  discharge  for 
e  said  promissory  ^te  in  the  declaration  mentioned, 
erification.  Second  plea,  npn  awunpsit  to  the  residue 
He  declaration. 

Seplication  to  the  first  pba,  that  tl^e  said  Wyati  and 
hmp$on  were  not  the  agents,  nor  was  either  of  them 
Sjigent  of  the  plaintiff,  nor  had  they  or  either  of  tlf^qii 
ly  9)ithority  whatsoever  from  the  plaintiff  to  obtain  or 
npue  or  accept  from  the  said  J?.  Bingley  the  said 
ll  of  exchange  in  the  plea  mentioned,  in  lieu  of  or  in 
ibstitation  for  the  said  bill  of  exchange  in  the  decla- 
ition  mentioned ;  upon  which  issue  was  joined. 
4t  the  trial  before  Lord  Abinger  C.  B.  at  the  sittings 

London  after  last  Trinity  term,  his  lordship  held, 
At  upon  the  above  pleadings  the  defendant  was 
iiAed  to  begin.  The  following  were  the  facts  of  the 
le. 

Senry  Wyatt,  for  some  years  previous  to  his  death, 
i^  took  place  in  July  1826,  carried  on  business  in 
rtoeiship  with  his  two  sons^  George  Wyatt  and  Henry 
frh/  Wyatt,  as  brewers,  in  Partpool  JLtone.  By  his 
I  he  appomted  the  plaintiff  and  one  Edmund  Marke 

executors,  to  whom  he  bequeathed  his  surplus 
imiary  capital  invested  in  his  business,  with  direc- 
ts for  them  to  carry  cm  and  manage  such  business  in 

oo2 


"  Notice  is  hereby  ^ven,  thai,  the  jwiif 
lOQrly  subsisting  b^ween  jQ'enry  Wmtt  the 
deceased,)  and  hia  two  sons,  JTrary  j^orZjr 
George  Wyatt,  of  Portpwil  £ane,  Gna/'i- 
brewers,  under  ibe  firm  of  Wyatt  aad  i^a 
partnership  carried  on  since  his  death  by  us 
signed^  have  been  dissolved  by  inutual  coot 
first  day. of  this  instant  January,  so  iar  as 
said  H.  E,  Wyatt,  who  retires  from  ttie  bui 
all  persons  indebted  to  either  of  the  said  1 
pay  their  debts  to  the  said  Georye  .y^ytUty  ai 
due  from  the  said  finob  will  be.  paid  by.  U)^  f 
Wyatt.  Aa  witoeas  our  btnds,  tluSvlat  ) 
1838.  .„    ,v,     . 

"  Henry  Early  Wyatt. 

"  Qemyt  fVyatt. ,    . 

. "  £!(hmnd  Maris,  "i     ■"  Sseculors.  ,o 


"  Samuel  ^daiM,  y         Wynti  decei 

Froin  this  period  the  business  was  can 
George  Wyatt,  vith  the  concurrence  of  the 
)]nder  the  firm  of  Geor^  Wyatt  ic  Co.,  vuifi 
November  1829,  when  Henry  H^onyttok  I 
chased  the  interest  of  the  testator^  Bemy^  1 
the  executors,  the  following  notice  was  publ 
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with  the  concurrence  of  the  undersigned  Samuel  Adorns       183jS. 

ind^*  iforA^,  as  executors  named  in  the  last  will  and 

Munent  of  Henry  Wyatt  esq.  deceased^  on  behalf  of 

liis  Myiy  WiUiam  Wyatt,  at  the  established  brewhouse  in 

httpool  Lane,  Gray^srlnn  Lane,  London,  under  the 

name,  style,  and  firm  of  George  Wyatt  k  Co.,  has  this 

day  ceased  and  determined  ;  and  that  the  same  will  in 

fatore  be  carried  on  by  the  said  George  Wyatt  and  the 

undersigned  Henry  Thompson,  in  copartnership,  at  the 

aid  brewhouse  in  Poripool  Lane,  aforesaid,  under  the 

name,  style,  and  .firm  of  Wyatt  and  Thompson.    All 

persons  indebted  to  the  said  concern  are  to  pay  their 

debts  to  the  said  Messrs.  Wyatt  and  Thompson,  and  all 

persons  having  any  claims  or  demands  upon  the  said 

coDcem,  are  to  send  their  respective  accounts  thereof  to 

the  said  Messrs.  Wyatt  and  Thompson.    Dated  this  6th 

dayofN(wei9ii^l829. 

**  George  Wyatt. 

*'  Samiel  Adams,  y      "  Executors  of  Henry 
*^  Edmund  MarJts,  S  Wyatt  deceased. 

"  Henry  Thxmpson^ 

It  appeared  from  the  evidence  o{  George  Wyatt,  who 
^^  cdled  on  the  pait  of  the  defendant,  that  Richard 
Bingley  was  a  publican  at  Somers  Town,  and  a  cus- 
^r  of  the  brewery,  both  prior  and  subsequent  to  the 

1»  '  '  •     '    '  Baa  * 

teolution  of  partnership  in  1828.    The  witness  stated, 
ttat  in  February  1829,  Bingley  applied  to  him  for  a 

fcan  of  300f.,  in  order  to  enable  him  to  open  another 

'■"•■.-■.•. 

pihlic-house.  which  the  witness  advanced  to  him  out  of 
uie  money  of  the  then  firm,  and  received  the  promissory 
Bote  in  question  as  a  security.  The  plaintiff  was  in- 
formed of  the  loan  by  the  witness,  who  retained  pos- 
session of  the  note  until  August  1831,  when  he  gave  it 
op  t(f  Thompson^  who  told  him  that  the  plaintiff  was 


V. 
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1886.       d^f^foas  of  hating  the  (dd  security  done  kway  witfa|  od 
a  frelh  iiote  drawn  on  Bingley.    Accordingly  the  niU 
ifiess  Wyatt  fiaw  Bingley.,  and  infbfmed  him  tkat  d» 
BiKOLVT.     gfiQ  wished  to  have  a  new  note  in  lien  of  the  oW  one; 
to  whteh  fl%?ejr  agreed,  and  purchased  aUtamp^nd 
accepted  the  bill  set  forth  in  the  first  plea.    The  wit- 
ness^ at  the  time  the  bill  was  drawn,  told  Bingkjf  tint 
the  plaintiff  tv^ould  bring  the  old  note  to  town  with  him 
on  the  following  morning,  and  that  Thompmm  woiikl 
send  it  to  him,  and  he  gave  Btngky  a  written  under- 
taking to  deliver  it  up.     It  appeared  that  the  witneis 
knew  from  Thompstm  that  he  had  given  the  tiote  to  (ke 
plaintiff.    On  the  part  of  the  plaintiff,  it  was  proved 
that  he  was  a  laige  creditor  both  of  the  firia  of  Wfiit 
Sc  Co.  and  of  Wydtt  and   Thompson;  that  in  April 
1831,  Wyatt  and  Thompson  were  indebted  to  Messrt*- 
Barclay  &  Co.,  their  bankers,  in  6000/.,  and  applisd  lo 
the  plaintiff  to  become  their  surety  for  half  that  amoun.'^ 
on  depositing  with  him  a  number  of  promissory  note^ 
belonging  to  the  firm,  which  were  then  held  by  Hex^ 
bankers,  and  also  Several  other  notes  in  the  hands  oi 
Wyatt  and  ThompsoUy  including  the  note  on  which  tb* 
present  action  was  brought.    The  plaintiff  acceded  tM) 
the  application,  and  drew  bills  on  Wyatt  and  ThompH^ 
to  the  amount  of  2600/.,  which  he  indorsed  to  bardttS 
&  Co.  upon  receiving  the  promissory  notes  before  re- 
ferred to,  and  among  them  the  note  in  question,  which 
Wyatt  and  Thompson  indorsed  to  him,    Wyait  haYing" 
previously  indorsed  it  over  to  himself  and  T^tompf^K- 
In  December  1831,  Wyatt  and  Thompson  were  dedaied 
bankrupts,  and  the  plaintiff  proved  debts  to  the  amoont 
of  27,000/.  under  the  fiat.    The  plaintiff  having  appW 
to  Bingley  for  payment  of  the  note,  the  latter  stated 
that  he  had  been  defrauded  out  of  his  acceptance,  wliick 
he  gave  in  lieu  of  the  note,  by  Wyatt  and  ThampfOH) 
who  represehted  themselves  to  him  ad  the  holders  d 
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the  nole.  The  bill  of  exchange  had  been  paid  to  the 
attorney  for  the  plaintiff  in  1832.  In  summing  up,  the 
lord  ehief  baron  told  the  jury^  that  the  notice  df  disao- 
htioD  of  November  1829y  authorized  any  person  whd 
wu  indebted  to  the  firm  to  settle  with  Wyatt  and 
Tkampion;  and  that  the  plaintiff  being  a  partner  in 
thetmunftlMS  when  the  promissory  note  was  giTeti,jmd 
bniflg  signed  that  notice,  was  bouiid  by  all  the  equities 
Id  which  Wyctit  and  Thompeim  were  liablCi  and  made 
ttem  bis  agents  to  re<^ye  the  bill  of  exchange  giten  in 
fihBtitatioa  for  the  note;  and  that  the  indorsement  of 
fte  note  by  them  to  the  plaintiff  was  a  firand  on  Bingley* 
Hie  jury  ha?ing  found  their  verdict  for  the  defendant, 
<£U9  in  Michaelmas  term  obtained  a  rule  nisi  for  a  new 
^  on  the  ground  of  misdirection. 

Bcmpas  Serjt.  now  showed  cause.    The  defendant 

^  entitled  to  retain  her  verdict.    The  notice  of  January 

1838  shows,  that  the  only  change  which  then  took 

phce  in  the  firm  was  the  retirement  of  Henry  Early 

^yatif  and  there  isUherefore  no  doubt  that  the  plaintiff 

was  a  partner  in  1829,  when  the  loan  was  made.    A 

JKrte  was  given  for  the  money,  which  was  a  mere  loan 

^  enable  BingUy  to  extend  his  bustiness,  and  was  never 

Mrtended  to  be  considered  in  any  other  light ;  the  note 

Wng  only  taken  as  a  private  security  between  the 

Parties,  and  being  never  meant  to  be  put  into  circu- 

iitinb.    Though  a  third  person,  to  whom  the  firm  had 

^dorsed  it  over>  might  have  sued  upon  the  note,  yet  as 

'^gards  the  original  parties,  it  would  be  a  fraud  upon 

tte  ondefstanding  between  them,  that  the  plaintiff,  one 

rf  those  parties,  should  attempt  to  enforce  it.    The 

ftioney  lent  was  in  truth  the  debt,  the  loan  account 

letween  brewers  and  publicans  being  kept  distinct  from 

Bjrotfaeir  transactionynud  the  note  was  merely  a  voucher, 

ich  as  is  usually  given  in  the  course  of  business  be- 
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1836.       tweea  bankers  andiiheir  cuaUwiers*     Oa -the- disn* 
lutioQ  of  the  partnership^  Bwgiey  loiad:  'nadce  ta  pily  the 
debt  owing  from  bim^lo  the  £nn:to  JV^^ittiand  JlhiM^ 
son;  the  note  roaaained.unnotioedytiaiid'^ui^Idyi'had 
no  idea  that  it  was  different  &om;  any  kHher^deiit 
It  is  clear  that,  as  .regajrds.ithis  debi^  the  fdsinliS 
and  TFj^a^Z  wer^e  still:partQere>:£br  atdiiteoliitifsiiof  p«^   : 
nership    only  bast  ireferenoe^:to   Astite  .tiansacliaiK)^^ 
\^Pcarhe  B.  There  isiAo  doubt;  .that  ih&y'temakuAp^^- 
ners  in  thie  note  aotil  jib' was. indolBed  oven]* : Suppose ift  * 
mortgage  to  ai  fivco^uwlhich.-iis  lassigiied :  over  to^'oW' 
partner,  who  gives  nojUipe  that :the  debts ^bretobepaid  | 
to  the  other,  could  k^i^afiber \ the  iinor^Bgeinoiieyiwasii 
paid  to  the  othe^»  enforqet  thei  >Tnortgage  1  .iltiiiAke&iO'X' 
difFerence  thather^th©wcurityisttegbt»bk.    [JPflr&ft^'' 
In  my  view  of  tbe  c^m,  itimaJbe^aU  the  diffsid^ee^faal*"^ 
this  security  was  negotiaMe<];.i' It  was' nevet^intetidBd' !(>'>''' 
be  negotiated..  ,i[JRarjy  R.  .Then  ifhy<  was  >i|!  iBad0<> 
payable  to  .order  ?  .  I  -oannot  .get  over  thkt  fiict;  ^  TThfrJ"' 
notice  is  only  to  ptyi^^ucht  debts  to.  I^dtti  and  ><3%a9^"'> 
son  as  are  partniersjtuip  debta  at .tbe^  time/of  payment :>' 
Partnership  debts, arc liQiC; two;  kinds^-rHthe  one  assigi-=  .• 
able,  the  other  not ; .  pf .  tbe  former,  a .  promissory  note  is '  ^ 
capable  of  being  aissign^,;andia  third  ipaity  may  sm- 
upon  it.     With  respept  ito  debts'  which  are  ii6t  assigo^* 
able,  the  notice  applies*  j.It.strikieB  me  thatanas•iglH 
ment  of  a  note  to  one  partner  ;itf». good,  unless  itcanU 
-   shown  that  it  was, ;  don^ . with  a.fraudtdeoicpiiypoM*' 
Lord  Abinger  C.Ji,  A.n^^oTe  assignment  df  the upteiio 
a  third  party  would  not  be  a  fraud,  provided  notice  waa 
given  to  the  makei;.]    The  original  partiee  ta>an  i0^ 
commodation  Qote  cannot,  ^ue  upon  iit^^hougb  iStak^'- 
persons  may.     In  Collins  y.>  ilfar^ii»(a),-.  it  «^eBMi^t(i'^" 
have  been  admitted,ibat.if  ^one  meimber.of  abankiflg'^* 
firm  indorses  over  bills  deposited  vrith  the  firm  indomd-' 
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blnk  to  has  partner,  you  may  inquire  inter  his  authcv*       1 836. 
f  to  do  8a    'Here  the  plaintiff  was  a  partner  ih  the    ^^^^ 
bk^and  cODtinoed'fto  up  to  the  time  it  was  indorsed  v, 

er  9' and  the  V  plaintiff  itt'Offeet  indorsed  the  note  over 
limi8el£;M  t  If  the  paftnerehip  in  die  debt  was  sub- 
tii^y' then  all  the -cotmnunications  with  fVyatt  ^er^ 
DunmueatiQOB  im&.  the  pkiintiff.  Wyatt  procared  the 
dfteace-  fiom  Biugley  as  the  plaintiff ^s  agent,  and 
^pitvitiffcanoot.  afterwards  avail  bimselF  df  the  bill 
ibftaia|sd>'and  theii< diselaim  the  aatfaonty ;  [P^ft^' B. 
Mrcan  it  be  «aid  ihatribe  plaintiff  adoptd  the  authority 
Vjfo^when  hedotondt 'know  that  he  obtaiiied  th^ 
11-1/  If  .lka:in>;&ct  gave-ITya^l'authdrity  to  exchange 
B'ttonritiasythereiBan  end  of  thecfase.}  '  Even- if  the 
littiffdidinot  ^y^Wyatt  ^uthority^'yet  if  the  latter 
eft;:to  £iMgkydm&  said  he  had  Sfuch  authorftyy  and 
ocumI  the  bill,  and  the  iplaintiff  tid&ee  advantage  of 
k  cannot  afterwards  eay^  that  WyaH  had>nd  autho- 
j4i  i[Pd3rke  .Bi'  If" a  < man  gives 'a  valuable  cohsi-< 
mjkm  fona  bill,  is<  he -to' be  bound  by  what  a  party' 
idat  the  time  whan  1^  bill  Was  obtain^?  and  having 
t  anegotiable  security  in  his  hand,  can  he  be  chai^d 
tkr  any  thing >  not  previously  notified  to  him  ?  Ac- 
Tding  •  to»  1  youT'  .ai^mnent^  although  the  note  was  ob- 
oed.  1^  Wgatt  without  >  authority,  yet;  having  got  it 
deraseumptionof  autfxmty,  the  plaintiff,  who  receives 
tfieiwanls,' takes  it  tainted '  with  fraud/ though  he 
OWB  nothing  ^>  the  <  way  in  which '  it  w^s  procured.] 
wg  a*  partner  he  must  be  presumed  to  know  the  ihct. 

Brie  and  CkatkUess  m  isupport  of  the  rule.  Tli  e  only 
esticta  raised  opon  this  issue  ns  with  respect  to  Wyatt 
i.'2I40nt;»cin's  authority  to  receive  the  substituted 
vitjTi  •  'It  is  said  that  the  loan  was  the  debt  between 
J^pavtiBi^  and  that  the  note  wcks  nothing  more  than 
jence  of  it,  and  that  under  the  notice  directing  the 
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1836.  debts  to  be  paid  to  Wyatt  and  Thampsm^  ilk 
authority  to  receive  the  bill  in  lieu  of  the  note.  ' 
the  plea  the  note  is  admitted  to  be  the  separa 
BiNOLEY.  perty  of  the  plaintiff^  and  the  notice  only  exti 
partnership  debts;  and  consequently  it  gave  Ife 
such  authority.  Even  if  that  were  not  so,  the 
means  only  that  parties  shall  pay  debts  cotitimii 
to  the  partnership  to  Wyatt  and  Thompson.  Bi 
a  party  gives  a  promissory  note  for  a  debt,  he 
negotiable  instrument,  and  becomes  liable  to 
incidents  of  such  a  security.  Even  if  there  ht 
an  agreement  here  not  to  negotiate  the  note,^  il 
not  be  set  up,  for  that  would  be  to  admit  pare! 
rations  to  impeach  a  Mrritten  contract.  Binglm 
he  paid  the  money,  should,  ail  a  prudent  mm 
taken  care  to  obtain  the  n6te.  There  was  no  nid 
on  the  part  of  the  plaintiiF,  who,  when  be  rei 
1829,  became  insulated  from  the  rest  of  ih 
[Lord  Abinger  C.  B.  My  diflSculty  is  this : — ^tlM 
titr  was  privy  to  the  original  transaction,  ai 
privity  does  not  cease  by  his  taking  an  assign 
the  note.  Can  he,  by  an  arrangement  with  ft 
partners,  alter  the  relation  of  the  debtor  to  fl* 
Parke  B.  You  assume  that  all  the  partners  cou 
sued  upon  the  note,  and  that  if  ^,  the  plaintiff «( 

Cur.  advi 
A  few  days  afterwards 

Lord  Abinger  C.  B.  said, — On  consideration 
not  prepared  to  say  that  1  was  right  in  t^ 
jury  that  the  indorsement  to  the  plaintiff,  t 
had  given  notice  to  pay  the  partnership  A 
Wyatt  and  Thompson,  ^s  a  iraud.  If  I  li 
it  to  them  whether  they  could  presume  a  C 
do  not  know  that    I   should  bav^  been  dial 
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with  the  verdict.  If  the  plaintifF  was  the  bond  fide  1836. 
indorsee  of  the  note,  there  is  no  doubt  he  might  sue 
ispon  it  But  I  think,  at  the  same  time,  that  it  will  be 
i^pestion  for  the  jury  whedier  he  was  not  aware  of  the 
nktitQtion  of  tiie  bill  of  exchange  for  the  note,  or 
Mght  not  to  have  known  it.  The  point  put  to  the  jury, 
tkat  payment  to  one  was  payment  to  all,  I  think  I  can- 
ao4  muntaiQ.    There  must  tl)erefore  be  a  new  trial. 

Parke  B« — It  appears  to  me  that  the  plaintiff  was 
Aq  bona  fide  indorsee  of  the  note ;  that  there  was  no 
Jigal  obligation  on  the  brewers  not  to  sue  upon  it, 
Abough  they  mighi  be  bound  in  honour  not  to  do  so ; 
nA  that  the  plaintiff,  who  took  it  by  indorsement  for  a 
iihable  c(»isideration  after  the  dissolution  of  the  part- 
tmhip,  cannot  be  in  a  different  position  to  theirs ;  he 
m  therefore  a  bond  fide  indorsee,  and  might  also  sue 
ipon  the  note.    The  notice  given  on  the  dissolution  of 
dbe  partnership  extended  only  to  such  debts  as  were 
fMrtDership  debts  at  the  time,  and  under  it  Wyatt  and 
13mmf9on  had  no  power  to  receive  this  debt.     It  has 
occurred  to  some  of  the  court,  that  there  may  be  a 
fMStion  whether,  as  the   precise  amount  of  the  note 
vUch  Was  given,  and  which  the  plaintiff  knew  was 
|iitn  for  the  loan  to  Bingley,  was  afterwards  received 
m  a  bill  by  Wyatt  and  Thompson^  and  was  handed 
"^  by  them  to  the  plaintiff,  he  ought   not  to  have 
rferred  that  the  bill  was  given  in  exchange  for  the  note. 
u  he  had  reason  to  know  from  the  similarity  of  the 
BDount  of  both  securities,  and  from  the  circumstances 
I  which  Bingley  was  placed,  who  had  never  repaid 
ke  mmey  advanced  on  the  note,  that  both  were  for  the 
BOe  debt,  he  had  no  right  to  sue  upon  the  note.    That 
Mnt  ought  iherefore  to  be  submitted  to  the  jury. 

BoLiiAMD  fi.  concurred. 

Rule  absolute. 
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JSpwisRS  against  £vans  and  Another. 


•      "      .:':.•'         '  •  *      :•    '        !•." 


In  support  of     A  S6UMPSIT'  ii{Km  a  promiflsory  note  6^  121. 15f« 
mSthte'  Plea:a«tdtbefebirit)fli.l6*.p»tcelrfcc.yatt»^^ 

fendants  and  as  to  ti>&  sum'of  112.V  tbe  tosidwe^; payment?  tod 

proved  the         .  - 

payment  of        ISSUe  tliereon.  I    ■••  . 'i  i»  >-••'.:.  fi;'    •    .   !    .'.. 

11/.  to  H.,  the      At  the  itrial  before  the  nadeMbttriff  «f  Gmwrtib- 

plaintiff  s  at- 
torney, on  the  shircy  the  note  having  been   proved,. ihdi  MieQavits 

^i««t'^  T^""'    called  a  witness,  who  stated  that  one  of  the  defendanis 

count.     10  ' 

rebut  this  evi-  had  paid  HotoeU^  the 'ttttoRiidy-foti  the  plaintiff,  IUod 
plaintiff  pro-  ^^  plaintiff^s  aeoofunt.  /To*  rebuit^thia  ^evidenee^  tfcc 
posed  to  call     plaintiff  proposed  to  v^iNowelimto  Hh^hoXfiQ  pUBR 

the  attorney,      \         ,       ,   f    i  ,  .  i     ,  /  ,, 

to  prove  that  that  the  defendant  who  paid  themioney-  -eupseqwpq 
^^K  ^"^^5^,^"^'  came,  when  Howell  was  alone,  and  got  it  from  Ina 

who  paid  the  '  .  »  o 

money,  af^er-  again.  The  nnderpcfamSiihgwevcvc  fcgected*  £(911^ 
him^and^goVit  being  of  opixMon  4hat:  bofwiw -att-iacorapctentwitMii 
back,  but  he     and  the  defeodantSiiedoveiied  aiveidicl.  ':■■•  '-'••! 

was  rejected  \ 

as  being  in-  •■    '  •'      -I'l^     »'-   'y''i»0'»  >i'l:'    ikmj  :    ;:.:,■ '.jT' 

and'thfde^-  ^.  V.  TFUKawflibalnngi on afcrtner.d^  ia the pnol 

fendants reco-  temi  obtained  a  rule  nin  'for.il<nidW(tri^y:Qii  die^'groviii 
verdicf:  that  fl{)u;eM  was  iihproperijr  Dejected^:    u-... 

Held,  that  the  ,'  ,.    i<:     •  •  ■{,,•',',■'   m ('*':'   jfl*    '•' 

rompetentt^  CAtfton  now  i»lM>wedicai»e,iia!ad  Contended,  that  A 
and  his  evi-      witness  was  properly  rejected.     It  is  laid."^m  »• 

dence  should      -rvi.i  -r^  •  i. 

have  been  re-  -Phil,  on  Ev.  62,  and  cases  are  cited  to  support  tt 
ceived.  position,  that  an  agent  of  0!ife  of  the  ipiiiftief  vto  the  etft 

not  a  competent  witness,  if  in  case  of  the  verdict  b^ 
against  the  pariy  for  whom  he  is  called,  he  would  1 
liable  to  him  for  the  costs  of  the  action.  Here,  if  a  vc 
diet  had  passed  for  the  defendants,  on  the  ground  tb 
the  money  had  been  paid,  the  witness  would  have  be< 
liable  for  the  costs,  on  account  of  having  suppressed  tl 
fact  of  the  receipt  of  the  money.  Again,  it  is  stated,  th 
"  a  person  who  has  received  money  due  from  the  d 
fendant  to  the  plaintiff,  is  not  a  competent  witness  { 
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lie  defendant  to  prove  that  he  received  the  money  as  1836. 
gent  for  the  pUuQtiff." ,  Th/e  present  case  seems  the 
xmverse  of  that,  for  the  witness  is  to  be  called  to  dis- 
prove the  payment — ^t(>  suppress  the  fact^  in  order  to  rid  Evaks 
iHMelf  of  lilkbilityi:  {^Parke'R*  How  do  you  make  out 
thttt  he  bag  -  Buppfftased  tht  fact  of  the  payment  at  all  ?] 
He  must  have  suppressed  it,  for  he  brings  an  action  for 
Ike  money  on  account  of  his  cheat,  and  has  denied  the 
pba  of  payment.  ^^  . 

lixi  ABtHOkE  G^Bv^HcB  it  evei^  been  decided,  that 
joamnynot  call'anattoniiey  to  prove  the  receipt  of 
Mey,  heesBse  be  might  probably  expose  himself  to  an 
•dioDfor mi8oonduot?>!<  :    -.     w«     .  ' 

'9AlkB'Bi**^Yoir'a(rgument '!»>'. that  the  attorney 
inuld  be^'btiiiletatt.special/'aotioiiontitecasey  but  to 
npport  such  an  aodo»tbe  £>et  of  suppression  must  be 
poved ;  upon  this  record  he  has  only  put  the  oppo- 
■le  party  ^to  pvOof  of  payment  of  the  <  money.  I  am 
itax^y'Jnchned  to  thinkyetenif  the  suppression  was 
inade  out,  that  theiol^jectlon' to:  his  competency  is 
cured  by  the  26th  section  of  the  3  &  4  fViU.  4.  c.  41., 
fct  the  pbontifiy  by Noalling  faimy  has  given  him  an  im- 
plied icloase*::'  ."'-...IV.-. 


'■  , .  :    ^    • , ".      /r  ■■      » ■ !     -■  i> -,  I 


I 
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BoiiiiARD  and  €)ub9IBv  Bb«  concurred. 


•  r 


.  '/      >..         ■  ;♦,       .  •     -■  .■■■(;/■      1 


Rule  absolute. 


'•■'   .)  •:   .»'.   I  .    .'  .'.V;..    .      '  .    '.      -    ^!  • 
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Johnson^  Administrator  of  Stamfobd,  agi 

Hamilton. 

A  rule  nisi  T^^IGHTMANhzd  obtained  a  rule  in  Aft 
having  been       ^^    ^.g^m  last,  in  behalf  of  the  defendant,  to 

granted  to  ^  ' 

stay  the  postea  posteq  in  the  hands  of  the  associate,  with  a  sta 

oftheas^soci-  ^^^^^^  ^^  ^^^  meantime,  upon  the  ground  of 
ate,  on  the       having  abated  by  the  death  of  the  plaintiff  b 

ground  that       .  •  i  /  v 
the  plaintiff       tnal(a). 
had  been  lost 
at  sea  before 

the  trial,  the  Alexander  (Orompton  with  him)  showed  cai 
court,  on         present  term.     The  evidence  disclosed  in  the 

cause  being       " 

shown,  dis-      on  which  this  rule  was  granted,  does  not  sa 

rufe^the  affi-  ^^  ^^  ^^^  ^"  which  the  presumption  of  des 
davits  on         If  it  had  been  shown  that  the  plaintiff  sail 

whiph  it  vi^as 

obtained  show-  years  ago,  then  a  presumption  of  death  would 
ing  only  a        g^t  the  lapse  of  time  in  the  present  case  is  y 

strong  proba-  . . 

bility  of  the  sufiicient  for  such  a  presumption.  It  does  not  m 
death  of  the     foy^^   f^^^  ^^le  fects  detaUed  in  the  affidavit 

plaintiff,  but  ' 

disclosing  no  other  side,  that  the  plaintiff  is  dead.  For  the  i 
be^Vvidence  ^^^  Lloyd's  list  is  merely  hearsay,  adverse  w 
before  a  jury,    have  prevented  the  ship  arriving  in  Africa,  anc 

Scmble,  that         ,  .  ,  i     ^  i         i 

if  the  facts  had  ^^^d  spars  may  have  been  washed  overboard 
been  conclu-     events,  these  facts  were  known  to  the   defe 

sive  as  to  the 

death,  the         the  trial,  and  he  should  not  be  allowed  to 
havrraaTelhe  ^^f^^ce  now,  which  he  did  not  then  attempt  to 
rule  absolute. 

Wightman  contra.  In  questions  of  life  and 
presumption  of  the  time  of  death  must  arise ;  ar 
the  plaintiff  is  dead,  he  must  have  died  before 
If  the  court  see  enough  on  the  defendant's  \ 
which  are  unanswered  by  the  other  side,  to  ind 

(a)  See  a  report  of  what  passed  when  the  rule  was  granted 
mas  term,  ante^  p.  45. 
{h)  2  SUrk.  on  £v.  261. 
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think  the  plaintiff  is  dead,  they  will  not  drive  the 
endant  to  bring  a  writ  of  eiTor ;  and  even  if  they  are 
opinion  that  the  facts  disclosed  are  not  sufficient  to 
jrant  such  a  beUef,  at  any  rate  it  is  submitted  they 
^t  to  suspend  the  judgment  until  it  can  be  ascer- 
oed  whether  he  is  dead  or  not.  If  thought  necessary, 
i  defendant  will  pay  the  amount  recovered  by  the 
rdict  into  court. 


1886. 


Johnson 

V. 

Hamilton. 


Lord  Abinger  C.  B. — I  believe  the  court  think  it 
ry  probable  that  the  plaintiff  was  lost,  but  a  presump- 
n  is  not  sufficient,  we  ought  to  be  able  to  draw  a 
rtaia  conclusion  before  we  accede  to  this  motion. 
W  question  is,  whether  you  have  laid  before  us  a  suffi- 
nt  ground  to  satisfy  us  the  plaintiff  is  dead,  and  we  are 
opinion  you  have  not  done  so.  Your  affidavits  do  not 
idose  any  fact  that  wpuld  be  evidence  before  a  jury, 
id  only  pi^sent  a  strong  probabilitjy.  If  the  facts 
96  conclusive,  there  would  be  some  reason  to  do  that 
ludi  is  asked  of  us,  in  order  to  save  expense  to  both 
iities.  The  defendant  is  seeking  a  suspension  of  the 
idgqient,  that  by  delay  he  may  obtain  the  presumption 
time  against  the  judgment.  We  do  not  prevent  the 
t&ildant  from  bringing  a  writ  of  error,  but  in  a  case 
licre  the  evidence  of  death  amounts  only  to  a  presump- 
OD,  we  will  not  give  a  party  time  in  order  to  strengthen 
ttt  presumption. 

Parks  B. — All  the  facts  contained  in  the  defendant's 
Sdarits  were  known  to  him  at  the  trial,  and  the  objec- 
*  might  then  have  been  raised ;  therefore  such  a  de- 
uce as  this  is  not  to  be  favoured.  He  may  now,  if  he 
inks  proper,  bring  a  writ  of  error.  The  principal  ob- 
it in  granting  the  rule,  was  to  afford  the  other  side  an 
xjfrtamty  of  answering  the  affidavits,  by  showing  that 
plaintiff  was  alive.    That  they  certainly  have  not 
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.  1 836.     . ,  ,4one^  but  still  I  am  of  opimon  that  sufficient  ground  hu 
.^^^-.^■^^    not  been  laid  for  us  to  make  the  rule  absolute.   Itinit 
^,  ^      thereforebeidischarged,  but  without  costs. 

Hamilton. 

Rule  dischai^ged  accordingly. 


Two  arbitra- 
tors were 
chosen  in  pur« 
suance  of  a 
clause  in  a 
deed  which 
directed  that 
they  should 
appoint  an 
umpire  before 
they  com- 


Brigrt  against  DurnelXt*; 

'  ■    .  !       :      .•.-■.-.. 
r^ROWpEIt  had  obtained  a  rule  nisi  to  scythe 

proceelding^  in^  this  cause^  and  for  the  plaintiff  to 

pay  the  cost^. 

VJ    ■  T--.         .    ......       .       _^,.    .    .     v,.i,,,      ■■.    •  ■      ■  ■     ,        1 

The  following,  wei:e  the^facts  of  tlie  case  as  disdoied 
in  the  afBdfiyits^ 

The  plaintiff  and  defendant  had  entered  btoptf^ 

nership  as  surgeons^  an^  by  the  ^^ed  of  copartnetshf 

mencedpro-     \^  ^^8  provided,  that  if  any  dispute  arose  between 

ccedmgs.  .*  i  ix 

They  met,  but  them  .with  respect  to  the  partnership. affairs^  ^du)W 
™o^,!!?L  or.  be  referred  to.  two  «rbitratoi;s.  pne  to  be.  cho^eoof 

c^ree  upon  ao  ;  ■     :  •  •  i  •  .      -  v  ; .  j .  i  •    j  n :  ^  '"    T  i '    '.•;;.'  f  ■  v      ''~'\ 

umpire,  where:  each^  who  weri^  to  appoint  i^n  umpire  before  they  eoo^ 
plaintifrre-  menced  proceedings,  and  that  the  cause  of  cpniphi>^ 
vokedhisar-  should  be  reduced  into  writing.  There  was  aho* 
thority.  claiise  that  the  submission  might,  be^  madoja. mie  of 

Held,  that     ^ourt. .  .  Dilute;?  b^Yijig '  a^jscOn  the ,  jpUupfiff.  ^P^ 

ine  case  was  "  ■......■# 

not  within  the  down  various  cau^^;of  CQi)9plamt,  statingj,  t^t.  thjed^ 

c.  42^  s  39^     fendant  by  fraudulent  ;fM$r«p];e^ent4tio||istba4  W 
which  applies  him  into  partnership.    He  tbennaxned  aa.a^bitxvtyTf 

onlv  when  '  *  '  _-. 

there  is  a  com-  who  having. refused  to  act,  he  apppiqted.angthjsri  /V^ 
piete  refer-       defendant  named  a  referee  on  bis  tpail;*  and.lj»et0 

arbitrators .  had  a  meeting  to  appoint  an  u^fii^  hit 
could  not  agree*  The  plaintiff  thAre^VpQi/i^^iM'i^ 
authori^  gi¥en  to. lis  ar))itratprw/  and  ap^sted  ^o.^ 
fendant.for  SOO/.  had  and.repeived  tOrbia  tl;^  pl^jp^t 
use.  An  application  was  made  by  the  defendant  to 
Aldetscit  B.  at  chambers^  to  cancel  the'  baiMiOAdi  on 
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die  ground  that  the  plaintiflTs  claim  was  in  respect  of       1836. 
piriiiership  accounts  which  were  unsettled,  and  also 
tEat  the  plaintiff  could  not  revoke  his  authority.    His 
lordship  declined  to  interfere,  but  recommended  an  ap-     Dubnell. 
pEcation  to  the  court/ who  refused  to  set  aside  the  bail- 
bond,  but  granted  the  rule  on  the  second  ground. 

Sir  W.  W.  Follett  showed  cause,  and  Crowder  was 
heard  in  support  of  the  rule.  The  latter  contended 
that  the  case  was  within  the  3  &  4  W.  4.  c.  42.  s.  39.  (a) 
which  enacts,  among  other  things,  that  the  authority 
of  an  arbitrator  or  umpire  appointed  in  pursuance  of  a 
nihmission,  containing  an  agreement  that  such  submis- 
noil  shall  be  made  a  rule  of  court,  shall  not  be  revoca- 
ble by  any  party  to  such  reference,  but  the  arbiter  or 
,  Wfire  shall  and  may  proceed  with  the  reference  not- 
'withflitahding  any  such '  revocation . 


Lord  Abinger  C  B. — 1  am  of  opinion  that  this  case 
biiot  within  the  act,  which  applies  only  where  there  is 
t(X>mplete  submission.  Here  the  submission  has  not 
Wd  perfected, 

PiRte  B;~HoW  ctort  you  comlpel  these  arbitrators 
tD^tppdint  8  third,  and  until  that  is  done  what  certainty 
bar^  ydu  that  the  reference  will  be  proceeded  with? 
What  wonld  be  th^  coft^bence  of  staying  the  action? 
Ttb<eahnot  cottipel  the  airbitrators  to  go  on,  and  it 
Wuld  be  a  denial  of  justice  to  the  plaintiff  if  we  were 
^  prevetit  him  'fiT>m  prosecuting  his '  action  without 
priffg  hfiai  any  other  remedy. '  If  an  umpire  had  been 
ii^pointdd  witbSh  dte  time,  the  case  would  have  been 
vithid  ttn^  del,  and  you'wobld  then  have  had  ground 
ttt  tk&  pti96nt    a^plicafSoh;  as  his  authority  could 

-  (a),  JParlici  <dA«MiM4.Ppittr  y.  Newmtn,  ante,  30 ;  set  also  Burley  v. 
Stephens,  anU,  413. 

VOL.  I.  P  P 
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not  have .  been  revoked. .  Here  you  hove  not  got  i 
complete  reference.  The  rule  muBt  be  cUiohafgdf 
but  without  costs. 

BoLLAKD  and  Gurnet  Bs*  confcurred^ 

Riile  dl^hfti-gied  kefdoMitigly. 


IN' THE  EXCBEQVEn  CHAMttlL 
Williams  against  Gxmn^B^  .    . 

(In  Error  ftoth  the  Go«trt  of  fixehe^t.) 


I  i  I 


[Before  Lord  Denman.C.  J.«  14^tti^da.lb,  Patt^j 
and  Williams,  Justices  >  pf.  1^.  Bt«.),  J»  4*  PA4i 
Gaselee  and  Bosi^NQpET^Jps^icea.Qfi  G^iP•]  .,  r    • 


rpHIS  was  a  writ  of  error,  brought  upon  the  jddgmebt 
of  th6  coutt  of  &x6hequer hi  Hheckseot'Gi&i^ 


One  of  the 
counts  in  an 
action  of  libel 

set  out  the  fol-  v.  fVilliani^  (a), 
lowing  pas- 
sage from  a 
letter  written 
by  the  defend- 
ant to  a  Mr. 
P.:  "I  have 
reason  to  sup- 
pose that 
many  of  tlie 
flowers  of 
which  I  have 
been  robbed, 
are  growing 
upon  your 
premises/' 
(thereby 
meaning,  that 
the  plaintiff 

had  been  guilty  of  larceny,  and  had  stolen  from  the  defendant  certain  plmUt,  rubi 
and  flowers  of  the  defendant,  and  had  disposed  of  theiti  nnlawfiilly  tv  P^  aoA  mto^ 
fully  placed  them  in  P.'b  garden.)    The  former  part  of  the  letter  stated^  that  6fe 
plaintiflf,  who  P.  had  then  in  his  employment  as  a  gardener,  had  been  discharged  fran 
the  service  of  a  Mrs.  N.  and  the  defendant  for  dishonesty : 

Held,  on  error,  that  the  innuendo  referred  to  the  <nrhc»l^  pAMtge  oTiIr  Ultle^ind  WA 
to  particular  words,  and  that  it  was  not  too  large. 


Maule  for  the  plaintiff  in  error.  Th6r6  fe  nb  wi- 
cient  connection  between  the  inducement  and  the  letter 
which  forms  the  subject  of  the  libel.  It  is  altc^i  that 
the  letter  was  published  '*  of  and  concerning  die  phin* 
tiff  below,  in  his  said  business  and  employment  as  ft 
gardener.'^  The  letter  refers  to  the  conduct  o^  the  plaift* 
tiff  below,  as  the  gardener  of  Mr.  WiUiams^  butfliere* 
no  inducement  that  he  had  been  gardener  to  that  geo* 

(a)  6  Tyr.  757, 


WlLLFAMS 
V. 
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NMi  wfasoh  there  ought  to  ha^  been^  bnt  only  a       1836b 

ateDflnt  that  he  4uid  bten  gardener  to  Mrs.  NiehMs 

od  Mr.  Pmit€.     In  Selkra  v.  TUl  {a\  where  the  plaitl'' 

ff  dlegcd,  that  worda  were  spoken  of  him  as  treasurer    Gardiner. 

id  collector  of  crttaih  tolls,  it  was  held,  that  he  was 

mi  to  pi^¥e  he  wa^f.bptb  treasurer  and  collector. 

Tbe  chief  objection,  however,  is,  that  the  innuendo 

lat  the  plaintiff  )iad   been   guilty  of  larceny,  and 

id  stolen  fiom  the  defendant  certain  plants,  roots, 

id  flowers  of  tbe  defi^ndant's,  and  had  disposed  of  them 

ihwfully  to  Pierce^  and  unlawfully  pla<^  them  in 

t  garden  of  th^  latter,  is  too  large.    By  that  innuendo 

eworda  pC.tbe  Ubei  voe  enlarged,  and  a  sense  given  to 

em  beyond  their  natural  meaning.    Where  words  are 

led  ik  h  larger  sense  than  is  generally  given  to  them, 

if  tebeflsary  thUt  there  shotild  be  an  inducement  to 

loir  the  oourf  that  the  words  must  have  been  used  in 

i)t  seoBCu    Here  the  .words  of  the  libel  merely  are^  ^^  I 

Kqi:DWKip  to  fupppse  that  many  of  the  flowers  I  have 

W  robbed  of,  are  growing  upon  your  (Piera<j's)  pre- 

ivi,"     There  is  no  introductory  averment,  that  the 

l^odant  below  hftd  been  robbed  pf  '^  plants,  roots,  and 

QVm,'*  or  any.jtbing  to  show, that  the  words  must 

(fflliluujL  thfi ,  meaning  imputed  tp  them.     Goldstein  v» 

^(j&)  est^bli9l^QSj  that  pome  ^uch  introductory  aver-^ 

if!Qt,W9^..i)o<70Ssary,  and  that  decision  is  conformably 

i^,,(be  old^r ,  ac^tboriti^s.    Thus  in  Barfiam's  ca3e  (c), 

IfBiS  |jie  words,  wei^  *^  ]\Iaster  Bar  ham  did  bum  my 

m^  and  the  innuendo  was,  a  bam  full  of  com,  the 

idgment  vms  arrested,  because  there  was  no  induce- 

leot  to  support  the  enlarged  seUse  which  the  innuendo 

ri  jiv^eu  to  the  libel.     So  also,  in  Thomas  v.  Ax^ 

irtA(d),  where  the  words  were,  ^^he  hath  forged  this 

fi-  ■  [J'    '  '■  ■      ■■  '    • 

(•)  4  B.  fc  e.  655  ;  7  B.  &  R.  1?K 

(I)  4 Uif» 4I9:|  IJALIc  P. 408. 

(c)  4  Co.  Kep.  20.  (d)  Hob.  Rep.  2. 
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1 836.       warrant/'  innuendo^  the  warrant  of  a  certaii^  j^I^erijIfoQ  i 
^"^T^^^^^    capias  which  wag  set  out,  the  judgment  ;was  ^rre^tod,  od 

,^,  the  ground  that  the  word  *  warrant*  alone  has  anijai(»- 

'-'  .•..'■••.II        .  J  ■     1 

Gardiner.  ^^Jj^  meaning.  So  in  Miles  v.  e/ocoft  (a),  the  Ubel 
charged  was,  .''  thou  hastpoisonei}  iSfinifA/^.inn]i|eiidPf i 
ceir\AiT\  Samuel  Smith  ihexii^  de^d,  th^,;d^cla]^tjoif  m 
h^ld  bad;^  from  ^ot  containing  an  ^yerment^  that  Sm^ 
waa  dead.  ThQ  law  thenandstiU.is,  that  an  ixmuendoit 
not  an  allegatipn,  but  a  simply  explanation  of  tl^^  wi^jii 
used.  .  • :    ,  I  , 

-.-■•.      'I  • ;  ;■  .       •• » !  1       :■.■.■■•»*/         J I  ■!    »i, 

The  saijpQ  argument  applies  to  the  word  ^^flow^^ 
whicl^  in  the.  innuef^do  is  expanded  inta  plant3|.  rpp^ 
and  fl|Owers.  Evp  ^illpwing  the  wo^^^ 
to  comprise  roots  apjd  plants^  ^yet  wh^njt  is  said  ithat,bf 
the  word  *  flowers!  19  intended  plants,  root^,  m&  flQwa% 
tha.t  enlarge^ ,  thp  seif pe  of  ^hi?  woj^ .  *  flawera*;  for.  in  tl^ 
case  plants  and  roots,  must  mean  somethins:'  more  tbM 
flowers.  .Supposing  tte  jury.to  Ijav^^^l^eeijkpf  .<fet 
opinion,  .they  wp^^ld  b^  ihVP^j9«iY^.^?^^.^«^ 
for  a.  word  used  in  tl^^t  ^^larged  sen^ej{  aAfl,itrfnu||;i|f)f 
be  assumed, •  that  ^^they  djd  g|y^  d^sges  for,  aij,}9^p!j% 
tjon  of  stealing  plap.ts^  ^oots,.  flE^cf  floweifs.^  \JfVj^lk^}» 
Thei^maybe  ^  valuable  p,^^^^  is  npt,^  ^fjlf^fj 

therefore  J  the  word  *  floj^yer*  dioQS  x\o%,pe(;^^^TAjv0 
a  plapt.  Lord  Dennfar^f  The  word,  ,^  flp^yy^r*  m^j  J|?iMI 
flower  plucked  froin.th^.^t^lk,;  or  :^t  n^ay  mjef^narir^ 
p^nt.  Pattespn  J.  Th^  .libel  says  tl^^tjtl^e  f^o^^,0. 
growing,  therefore  h^r^, the  >ypi|d  cannof  d^j^^i^  tj%,^ 
of  flowers.]     It  i?  subujitted  tMj.^j^e^ 

be  called  in  aid  to  supj^y  the  wajat  of  wift4^9.?Pfl|!R 
Notwithstanding  a  party.;^^tiy  be  c^f^e^.  gp  ^^^^^[[agy^l^ 

lib^lt  .ft  i9, still  ^ecessa^I;t9  hs^nm  ^^^^ii^\\¥ 
is  one,  although  it  may  not  be  requisite  to  j^roveluo 

so.    There  is  nothing  whatever  in  this  dec)iaxatiaa  t( 

show  that  the  libel  inipu]|^d;tQ.  t}^6:pla^gf^j(^i^^ 

{d)  Hob.  Rep.  6. 
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stealing  plants,  roots,  and  flowers,  and  consequently 
the  meaning  of  the  words  is  greatly  enlarged  by  the 
imiBefido  in  which  a  sense  is  given  to  them,  which  they 

will  not  natoralfy  bear. 

'.-■•■ 

Thes^et  contrct.  With  respect  to  the  first  objection, 
tk  Hbel'itkelf  states,  that  the  plaintiff  below  was  the 
gudener'  of  the  defeiidaht.  '[Lord  Denman  0.  J«  We 
IftYe  no  dbiibt'  on  that  poihi^]  "With  refi^rence  to  the 
nmuendo,  sujipbsing  it  were  rejected,  there  is  no  doubt 
the  letter  would  be  libellous.  The  cases  of  Roberts'  V. 
C»r(&n(a)  and  Harvey  y.  French  (b)  Phoy^  that  an 
vmoendo,  which  introduces  new  matter  without  aiiy  an- 
tet^iept  colloquium  to'  support  it,  Indy  be  rejected  as 
ior|Hafiage.  Ah  innuendo  is  6nly  necessary'  i^ither 
itttiis,  as  III  the  cases  citisd  trorxi  ITobart,  the  ^ords  in 
AitoselV^are  uncertain,  or  where  it  is  requisite  to  show 
ttit  ail  indictable  bffetice  is  imputed,  as  in  BarhanCs 
ttte,  Foir  instance,  ih  Miles  y.  Jaicob  the  words  re- 
^^>ied  ah  iiiiltiendo  to  explain  them,  which  could  not  be 
Braced  without'  an  averment  showing  the  occasion 
ciiivtiich  they  were  uttered.  So  in  !BarhanCs  case,  the 
Mds  were  not  actiohable  without  an  inhiiendo  to 
ciplaiii  them.  '  Day  v.  Itobinson(c)  may  be  distin^ 
gfiihedi'  The  words  spoken  thi^re  were,  **  You  have 
fltted' me  of  one  shilling  tan-money,"  which  by  the 
Werido  W^  elj^plaioed  to  meatl  that  the  plaintiff  had 
fi^oleiitly  taken  and  applied  td  his  own  x^e  a  shilling 
wtiSved  iy  him  for  the  defendant,  the  produce  of  some 
tt&'sbld'  by  the  plaintiff  for  the  defendant,  as  his  servant, 
tttf  ihe  innuendo  was  held  biid,  as  introducing  new 
4cb  ti/Hhout  any  introductory  averment.  That,  how- 
ileK'was'acMd' of  slander,  and  the  words  were  not  ac-^ 


1836. 
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168^.      tionaUe  in  tbemselYes;  Iwre'tbe  ^^rds  me  •writtuiy  tn 
y,      ^^     are  dearly  actionable^   ll »  iherefere.imittuiteMtlKr 
V.  iirhetber  the  innueddo  is  gi9od<  or  a»t$  '•  in*  if >  >baid  ii>rii 

be  rejected.  It  is  submitted,  howeteli  tkBl>*at  is^goo^ 
It  is  said,  that  if  an  inniiendo  inajr  fxiOBibly  coii€ 
flomethiBg  more  i&aii  the  libel  miiuit/  it  "id  bad.  <tt  i 
apprehended,  cm  amotion  in  errestiof  judgment  Aat 
any  state  of  cireumstanees^adl  bp  mippoied't^hidiiii 
support  the  innuendo,  it  willibe'lieklievfficient  Htt 
the  libel  alleges  that  the  flc^re  are  gioWing>  an^  if« 
they  must  havtf  vDota^  and  mmi  be  plAntiy  ifthioh  ii  tt 
generic  term  for  uiy  Aometing  ph)dodti<m(^  s^  ttait^tf 
'vrhole  of  the  innuendo  may  be  tipt^ioable  tD-thete 
"which  must  be  iiken  lo  have  been  |)ro¥ed  at  iheitM 
It  might,  if  ii  "were  neoessaiyv  be « shown  that  the  <  wa 
*  flower*  is,  iii  numbeiiess  inttanoei)  iisedl  by  stttdi 
writers  to  signify  a^  gnMiing  plani;        i^:  /r     •!   ..> 

Maule  in  vefdy.^  lb  the  iway  >jn  which  the  wo 
'  flowers'  is  intiiodnced'in  this  innhendei,«tBti8tia0 
something  more  than  toots  and  plintB*  '  It  ^is'  saidp  i 
innuendo  may  be  rejected,  aiid  twib-  ceaMS'  hftve  Ik 
cited  to  establish  that  |)ropositionv'  But  JBoiMi^ 
Camden  does  not  apply;  for  there > the  inMenxb « 
rejected,  because  it  did  not  ^qualify  the  tteflinni|^«f*i 
libel ;  liere  it  is  aggravatory  of  theJibalkHui  matt^.  4 
a  trial  for  libel,  the  prbper  way  to  lea^  ihe<^caso  Inll 
jury  is  to  ask  them  if  they  think  the  words  were  vm 
in  the  sense  imputed  to  diem  in  the  ililiinitidoi  Itii 
very  unsound  rule  to  teject  rach  an'  innuendo ''si'  A 
present,  and  for  the  court  to  give  judgmoit'on  on^jiH 
of  the  decli^tration  when  the  juiy  haive  given  ikiinrigii4 
the  whole.  At  the  triifl  damaged  wieiia  leowowl^ 
respect  of  the  words  in  the  libel,  and  if  soH  must:  hi 
been  in  respect  of  some  sense  in  which  they  weiVtM 
and  the  sense  ascribed  to  them  woiibi  be  thaftiaBii 


Williams 

V. 


IN  nt  8»Ta  Ybar  of  WILLIAM  IV.  58S 

IB  the  innueiido.  Theve  ii|  no  case  in  which  an  iima-  1863. 
«id»13(B  the  preient  has  been  rejected.  In  Hmmy  v. 
Awdklher^vvap.not)  properly  Bpeaking,  any  innuendo; 
it  was  a  mene'  fttatomeot  of  the  intention  with  which  the  .<'Aa^i»£^ 
liU  nu  p«bli«bad.  \Fati€S(mi.  That  is  the  very 
thing  that  has  stmck  me  here,  This  is  not  an  innuf^o 
aitotho  wovdi  ^flowefs/  but  it  is  an  explanation  of 
the  vhole  sentence.}  It  does  not  state  the  intention  of 
the  party,  wkioh  is  the  distinction  in  Haarvey  v.  French. 
la  Day  t.  JZoiiiuoTt,  Tindal  Cw  J«  distinctly  limits 
the  doctrine  of  rejecting  an  innuendoi  not  to  a  case 
yhfirn  ii  may  ibe  takeii  awayi  and  words  be  still  left 
wUch  aie  «etk>nabjlie,  but  to  one  where  the  innu« 
ado  does  lust  vfiry  the  charge.  Ue^  tliereforci  infers 
dnt  it  cannot  be  rejected  where  it  does  enlarge  the 
me  of  the  words.  It  is  sidd^  that  if  the  court  can 
inagiiie  any  state  of  ttiicumstonees  which  will  support 
the  innuendo  they  will  do  so,  but  that  is  directly  at 
wanoe  with  the  principle,  that  there  must  be  sufficient 
ii  the  declaration  ta  enable  the  oourt  to  see  that  the 
voids  were-used  in  the  s^ise  imputed  to  them,  and  all 
the  aathonties  ahow  that  the  want  of  necessary  intro- 
dtttory-awitnents  ia  not  cured  by  Terdict.  Words  are 
to  be  oodecstood  in  their  ordinary  sense,  not  merely  by 
tomdfioo  but  io  combination ;  and  a  person  using  the 
voids  '^  pianlis,  roots,  and  ^wers/'  must  be  supposed 
to  nem  something  more  than  flowers. 
,  I,      •         ■  ■    ,     ,        ■ 

Lord  Djixmam  Cw  J.-^We  are  of  opinion  that  this 

Judgment  must  be  affirmed;  not,  however,  on  the  ground 

(kat  the  word  *  floi^^rs,'  standing  alone,  may  be  taken  to 

fcfin  ptanls^ioots,  and  flowers,  but  on  tlie  ground  that  the 

nnuendo  evidently  refers  to  the  whole  passage,  and  not 

to  pitfticQlar  words,  and  that  the  whole  passage  clearly 

bears  the  sense  ascribed  to  it  by  the  innuendo.     It  ob« 

fionsly  meaoa  tliat  the  defendant  has  been  robbed,  and 
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that  flowers  cftpiabte  of  being^  planted  (tbat  ifl  to  ny, 
having  roots),  hare  been  stolen  from  him  by  the  phn- 
tiflf,  and  are  grou-ing  m  Piercers  garden.  We  thifik 
that  by  our  decision  we  are  not  introducing  any  innont- 
tion,  but  rather  abiding  by  the  anthdrities  which  Ittre 
Ixjcn  cited  by  3Ir.  Maule. 

Judgment  affinned. 


A  testator  bv 
]ii$  will  direct- 
id  his  execu- 
tors to  invest 
the  residue  of 
lii5  personal 
estate  in  the 
funds,  and 
di\-ide  the 
ir.tcrrsl 
'*  among  poor 
pious  persons, 
male  or  female, 
old  or  intirro. 
in  10/,  or  loL 
asthov  should 
sec  fill- 
Held,  that 
iho  executor? 
could  not  l>e 
ca'iCvl  u|K»n 
to  pay  locacy 
duly  in  re- 
spca  of  such 
residue. 


The  ATTOANEV-GEyERAL  o^ainsl  Nash  and  Others. 

nnHIS  was  an  information  against  the  defendant^ 
who  were  the  executors  of  the  will  of  John  Hfil- 
khison,  deceased  9  for  legacy  duties  alleged  to  be  paya- 
ble in  respect  of  the  residuary  bequest  therein  made 
of  his  personal  estate.  The  object  in  fiUng  the  infbr* 
mation  being  to  obtain  a  review  of  the  decision  in  the 
case  In  re  Wilkinson  ((i),  a  special  verdict  was  takeOi 
setting  out  the  will,  ahd  judgment  was  entered  bf 
consent  for  the  defeiid^ts  in  the  court  of  EKcheqaer, 
upon  which  a  wrft  of  error  was  brought*    ' 

The  clause  on  which  the  question  arose 'i^tf 
follows :  *  FinaHy,"  afteir  my  jost  debts'  and  legacies  lie 
paid,  my  will  and  pleasure  h,  that  all  itiy  money  io 
bankers'  hands,  bills  of  exchange,  &c.  &c.  be  coliected 
into  cash,  nnd  laid  out  in  the  funds  in  tlie  bank  of 
lLi}<7hn(f,  and  that  mv  executors  hereafter  named,  and 
their  heirs  and  assigns,  do  receive  the  interest  thereof 
at  the  bank,  half-yearly,  and  divide  it  among  pocr 
piofis  p€T9onf,  male  or  fetnale,  old  or  infirm^  in  10/.  i' 
15/.,  as  f.Vy  9ec  fit,  not  omitting  large  or  sick  fianilie^ 
if  of  ffood  character."  The  testator's  son  wwoncof 
the  executors. 

The  points  marked  for  argament  on  behalf  of  ditf 


crown  were, 
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That  the  entire  sum  bi^ueatbed  to  the  qbai:ital>l€i       1836. 
oiijeasUi  tUe  legacy,  Md  not  the  waller  .p^ts  in|»    Arf''^^^ 
whicb itj9  to  Ij^i  divided.  f9i^\  the  pu^pp^e  of,  d^trib^r     GsHfatiAL 

tioiL  v. 

*^^<i-  ■     ■■■  r   •_■   '•  >.   '•■■■Ml-'    !•-.      .-i;  .  .,  -•  ./.    .   ,  ■    ;■!    I,    •  .  T9a»H 

That  ^er.^.jQ^l^utqnai  are  ti^^  .Iqgati^es^  aqd|that .  and  Others, 
the  persons  receiving  the  boui^y^  ^  nQ^  take;  ^^:  lega- 
tees uode^.jtlie  will,!  bift  by  the  gift  of  the  executors;  or^ 

That  the  legacy  is  to  be  construed  as  a  legacy  to 
poor  pious  persons  as  »efasfl >»•*■-  — 

On  the  part  of  the  defendants,  the  points  were — > 

That  the' legacy  ddty  attafcfais  iopb^ii  ibr^h^fikfa(l  i^^^ 

That  no  p^rty.  taking. b^isficialjy  ^(^dej;.,t^  bfflueft 
h^m  intereist  tplibe.iaipoi^t.Qfi  SQJ.,  i^iicl  jbhfit  c^9^e- 
pftlly  HQ.  legacy  4pty:  ^  pay^liei  it^  i;eapect  th^reojE. . . , 

Ams  for.  t^  cFoii^i. ;,  Tko  ,flH?pfipp  ,4^(?P!^ . #I¥?fl 
l^>£onstructigYi,tab^;Pi|i|;  on  ^e,  j^^^iduff y,  p^Mse. jp 

^vi(^pan,3.  .;qC^c(.8t^tote.4fffi(rt?4A^^  •■  fc^^.^v^y 
egacy  speciHc  orjp^»niary,.,pT.of^flqy  ^^hef:,Jf|e?cfi|^:. 
i»,.qf  the.afl9owi;pry^^profi^^opupTv^d§,  giyen 
ly-wy  iitill,ioirte8t«f^c^|:^y..iwstrf»flie^,pf;  pnyper^pn 
tbo jihatt  hfi,V(e .  4ie^ ,  after  tlje .  jS^b,  clay ^  o(:  4^ri^ .  1 89^, 
!Ww.i0Ut  erf  W^.or  ber.  pcjr^qpaVtCir  piflve^bJ^i  f^^tfiftje^  91: 
«t  of  pT  fdkarged  1  juppn.  ,his ,  x)?,  hef .  jreaji ,  pr  b«rital^le 
»We,  oJ?Mp^t.Qf^?l»y;moJ^^pg.taari9,^  by;th^  ^fei^.n^prt-^ 
^.iOr  other.  dispo,^iox>.of  his  ojc  her;  rieal  or  herit^ 

U&.cslate^or  lany  ipart ; therepfx  4nd!\yrhiQb,^a)l  be 
*iid;>deIiTeredv>iret8ined,  satisfied  or  discharged,  after 
^'ShaSSEuj  of  Avgu6tli&'\6:;  .akOf  fpr  the  cl^ar  resi^ 
^f(mhmv  dewViog.  to  one  l person),  an^^  %.  every 
lare  of  the  clear  residue  (when  devolving.^  ^^o  p? . 
oic  rpetfeoMO^  of.  tbe-.persQnaJ  01?  ¥noyeable..i^^ate}of 
f  person  who  shall  have  died  after  the  5t^  day.  of 
ril  1805,  (after  deducting  debts,  &c.  first  payable 


•angidDity,  w  to  a<ttr«qger  ^in  blood»-i>  10  pc 
the  anumnt  bequeathed.-  ■Thii'clulaf'U'.ai 
legwiei  ^oaen^i'  ani  the  Mutfr  -mil  nol 
charitable  legacies  tobe  exanpt^  UDlau  Aftl 
appears.  Here,  in  the  geoend  bequest  hei 
tbe  testator  hit  no  regard  to  prbjuaqm^  « 
Imnself,  and  die  duty  of  lOpercQBt.  ischai 
the  vhole  sum.  It  is  iiiqK>rtant.to  adrBrt  to 
of  the  statute  with  respect  to  retainer,  whit 
Co  apply  to  the  present  case,  wban  the  sui 
retwoed  by  tlie  CKContors  from  the  commai 
die  trust  fiir  the  benefit  of  the  class.  ^  tbs.. 
e.  5i3.  B.  6.  undefr  winch^  statute  the  duty  ta 
it  ii  provided  that  the  duties  sbatt  be  accoHU 
tha  execotor  or  admii»strator  upon  rstam 
legacy  or  residua.  {BotimfuetJ.  Thaoyoit 
wife  had  been-  the  executrix  ibien  novldh 
payable.]  Vo,  the  tetainer  '»  not  ibr'  d 
of  tiie  executor,  but  lof  a  particular  daM. 
fuel  J.  How  do  you  redu»  the  mlalionabip 
ara  atrangen  ip  blood.  {JJotangtut  J.  But,  i 
be  relatives.];  The  testator  in  hit  will  docR 
template  them  as  such.  In  the  Attpruejf-i 
Burme(a),  where  ihe  residue  was  bequeat 
husband,  who  was  the  tostator'a  aoi^  -and 

ihniiDh  tha  Lwnl    *i&(>t:  of  thi-   honimt  wna  *. 
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if  ffUi  referenoe  to  tfaa  wife's,  bec^iuie  tba  lestator 
Btetpfhted  the  wife  as  taking  an  eq^al  iatereftt  with 
rlaiBlMuid*  ^ibihe  oouft  belovi  tbei  iltii  teotioa4>f 
1 36>Oeo^  A.^'fid.  wafi  much  reliad  €d»  ^a  being  in 
w  of  Ik0'  td^fSoadattftSi.  and  il  > was  eontanded  *  ibat 
iaflliee]riTiined'Ai>.''meet  tbia.  p^rlicidAr  eaae^  i  it  i^ 
mittnl  it  Waa>  dfawB  t»  meet  a  caae  widely;  dif*- 
BOt<«).>  it  iajjboi  be  rinferred  irom  the  39  6W«  ^t 
Su  wUch '  was  lanMltd  to  raxempt  ivom  legi»ay  daty 
tna  9pecifiif  legacies  giyento  bodiea  eorponrte  and 
flf  ■  public  bodiea  ^d^  wcietiesy  that  but  for  that 
kutaincb  kgadea  would  be  liable  to  duty.  Feou- 
rjbequeataave  not  exMipted,  and  on  them  10  per 
t ia payable, though  posaibly.  aomeof the  truatoea 
f  be  rebttTeaof  the  ftealjitor,  and  known  by  him  to 
sochv  So  bynh&fi6  G^^  3»  c.  6&  tlia  Irish  stamp 
klegaisie»  beqpieatbed  >^tD  be  appUed  in  support 
mjf  {wblio  cbaritaUe  institutioii  in  Irehtuif  or  for 
^^■t|KMe  merely  eharilable/f  are  expressly  exempted 
V  ilnly.  That  raises  die^  infereDeei  that  in  the 
i&i'ae^  tbe.'l^;isiature  intended  that  a  legaayi 
ugh  far  a  charitable  purpose,  should  be  Uable  to 
J..£!x'partg  Fra$Min{b)  is  a. direct  authority 
tdifr  doty  ia  pc^able  ki  a  case'  like  the  present. 
a'Vite-Chencellor  tbeie  puts  the  question  on  its 
pft  groundi*^tfaat  the  intention  of  the  testator  is 
^-^-rthat  la  effect  it  is  a  gift  for  a  general  charit- 
I  pBrpoee,  ^hich  does  not  contemplate  any  indiid- 
1  iecipieots»  He  says,  that  with*  respect  to  legacies 
eharitable^  purposes,  a  construction  has  been  put 
Dithem  by  the  general  consent  of  mankind.  The 
■afttd  fnactioe  and  usage,  as  stated  by  the  Vice- 
MseHar^' are  entitled  to  considerable  weight,  as  alao 
aomeasporaiy  exposition  of  the  statute.  Bequests 
hfMpitidi'  are    not   distinguidiable   in   substance 
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See  Gwynne  on  Legtey  DnAdt  p*  91. 
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or  society  may  be  looked  upon  as  taking  the  1 
interest.  But  even  if  that  vae  bo,  '  Ae'eiEecn 
take  flie  beneficial  interest,  for  the^'hav*'* 
control  over  tliese  funds,  and  as  much  dlftferi 
patronage  in  tiieir  application,  ia  tlie  tnni 
tiospital  have.  It  is  submitted;  however,' th 
ther  case  are  the  trustees  to  be  considered 
betieficial  legatees,  but  as  taking  the  bequ< 
class,  and  consequently  the  duty  is  payable 
whole  sum  which  is  retained  {or  the  benefi 
class.  The  convenience  of  this  construction  ia 
But  if  the  parties  receiving  the  charity  are"! 
flcial  legatees,  then  supposing  lOZ.  to  be  p 
person  one  year,  and  lOi.  the  next,  the  duty 
payable.  It  Would  be  extremely  inconVeniei 
vemment  had  to  Watch  and  sec:  how'  much  ' 
every  year,  ibr  there  would  be'  great  difi 
ascertaining  the  aihoiint  of  legacy  duty  to 
and  when  it  was  payable.  [Litlledale  i'. 
would  be  no  didiculty  here,  for  the  execUUti 
be  bound  to  retain  the  duty  when  they  gate  tt; 
sum  to  the  same  ^arty.]  But  if  the  ettcut 
lected  to  do  so  how  is  the  fact  £o  be  asCf 
[Gaseke  J.  They  may  'be  called  tf {Jon  "to  ft 
account  every  year.    Porke  J.  They  are  "bo 
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qppo8^  tbo  case  of  a  gift  to  the  members  of  a  com- 

lerdal  fi^nd  liyipg  at  the  death  of  cert^iu  persons?] 

.Ticre  the  .p^nije^.m^ht  be  ascertainedi  and  might    ^tt(oiiiiet- 

iiintain  a. suit,  fpr  the,|egacy»  but  here  'f. poor  pious  v. 

er«)i)|S*' coi^d.  not,  jtherefore  they  must  be  charged^ts   and  Others. 

■..  '        :■/'-.:-        !  .  .•     '  /         •■/■■,     -I. ■■ 

Stephen  Segt.  lor  th^  d^fenjai^ts.  .  To  tax  th(^  suf)- 
!Ct»  the  act  iif  posing  the  charge  must  be; clear  and 
Dunbiguous.  To  constitute  a  ^gatee  imder  the 
5  Qeo.  3.J  the,  party  mi^st  take  beneficially,  for  the 
uty  IB  expressly  pn^  ^b(9quests  given  ibr  the  t>enefi,t  of 
Mse. individual.  It  is  alfo  essential'that  be  should  stand 
I  some,  ascertained  relationship  to  the  deceased. 
Ifre,.it  is  submitted  the  persons  selected  by  the  exe- 
itor».are  the  parties  who  take,  beneficially^  and  whose 
ditionship  may  be  ascertained.  The  case  h^s  been 
ij^e4  tor^Ay  as  a  legacy  to  '^.poor  pious  persons/'  aa 
r<^^.  hut  in  the  /court  below  it  waf  contended  that 
1^  (Executors  took  beneficially,  and  were  chargeable 
riUi  du^  in  respect  of  their  propinquity  t<^  the  testa* 
pr., .  As  one  of  the  executors  is  a, son  of  the.  deceased, 
lOKJ^ty  of  the  residue  would^  according  to  this  view^ 
ifit^ed  10,  and  the  other.  1  per  cent,  only,  which  is 
ibinpd;  afid  that  ground  being  felt  untenable^  it  is 
toiUfpsist^  that  this  must  be,  considered  as  a  legacy 
j^l^^lass.  .  Can  it  be  said|  that  it  is  a  legacy  to  a  class? 
^  caiij/Vpopr  pious  persons*'  form  a  class?  The 
^does  not  contemplate  all  the  **  poor  pious  persons" 
\Ikgland9  but  such  only  as  the  executors  may  select. 
((|V;  if  there  be  a  class  at  all,  it  is  composed  of  all 
fqpi[  pious  peri^ns/'  but  is  it  not  strange  to  say 
iej^  li^xni^  .cla98>  when  thp  benefit  is  for  those  alone 
bf>,^^y^  .t^  selected  ?  But  if  they  do  form  a  class, 
;ir  9^^  the.  parties  to  be  ..taxed  ?  The  first  person 
ected  may  be  a  relative, — is  he  to  be  taxed  as  a 


690 


CASES  IN  HILARY  TERM 


1836^ 

Attorvet- 

GENEaAL 
V. 

Nabk 
and  Others. 


stranger  in  blood  ?  Although  tbey  could  not  be 
charged  separately ,  are  the  parties  to  be  made  InUe 
as  a  class  f  It  is  a  ikUacy  t6  talk  of  taxing  a  diA, 
which  meanSy  if  any  thing,  that  die  charge  is  to  "be 
made  on  the  ftind.  The  effect  of  taxing  the  find 
would  be  to  prevent  parties  from  being  selected.  By 
taking  3001.  from  SOOOZ.,  30  personsi  instead  of  receir- 
iug  lOL  a  piece,  would  i^ceive  nothing.  But  trith 
respect  to  those  persons  who  did  receive  a  shaie  thoe 
would  be  no  difference.  Therefore  the  fiind  woidd  be 
taxed  and  not  the  dass.  But  that  is  not  the  intentidh 
of  the  legislature.  This  is  not  a  property  tax,  but 
it  would  be  made  sd  if  10  per  cent,  ivdre  taken  ttm 
the  fund.  The  argument  for  taxing  the  dan  ii| 
that  ^  poor  pious  persons"  may  be  considered  as  i 
sort  of  corporation^  and  as. executors  may  retdnfori 
corporation,  so  they  may  for  **  poor  pious  personi" 
But  corporations  are  recognised  in  law.  So  beqnati 
to  public  bodies,  not  strictly  corporations,  ar6  known. 
Corporations,  take  qu&  corporations,  and  other  poUie 
bodies  as  societies.  In  the  case  of  H  bequest  to  a  CD^ 
poration,  the  testator  has  no  view  to  individuals,  but 
to  the  body,  and  therefore  it  falls  strictly  iiridiin  tbe 
language  of  tlie  Vice-Chancellor  in  Ex  parte  FranUiB. 
But  a  legacy  to  individuals  is  the  very  reverse,  f6r  itii 
only  in  respect  of  their  relationship  to  the  testatot  that 
they  are  liable.  It  is  said  that  the  duty  is  imposed  on 
all  legacies,  but  that  iis  not  so — it  is  only 'imposed  in 
certain  defined  cases.  If  it  were  necessary  the  d^ 
fendants  might  say  that  this  is  a  casm  oMuus^  bat 
they  stand  on  the  ground  taken  in  the  court  bebti 
that  it  is  within  the  1 1th  section  of  the  39  Gto.  8.  c^  fifc 
Should  the  coUrt,  however,  feel  any  difficulty  in  laying 
it  is  not  within  that  clause.  It  is  Submitted  that  this'li 
not  a  case  contemplated  by  the  act  at  all.  Th!^  ia 
neitbeir  a  bequest  to  relatives,  nor  to  strabgcra  in  blodd^ 
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tf  ROM  constat,  the  otyecti  of  the  bounty  may  be 
tnngers.  That  sectioDi  howeveri  is  obviously  framed 
oneet  the  p^aent  case»  for  here  the  duty  cannot  be 
icoftaiiied  till  the  application  of  ihe  fund.  The  only 
nwar  attempted  to  this  clause  is  the  inconvenience 
iidi  would  arise  in  collecting  the  duty,  but  executors 
reIx)UDd  by  heavy  penalties  to  account  for  all  duty 
inch  may  be  payable,  and  the  argument  applies 
pPjr  to  all  cases  of  partial  interest,  under  which 
eid  this  may  be  ranked.  With  resp^  to  giving  two 
DiBi  to  the  same  individyali  it  may  be  questionable 
"bed^er  the  executors  cpn  do  qq,  for  they  might  give 
finh  sum  every  day  to  one  person,,  and  so  defeat  the 
Iject  of  the  bequest;  but  supposing  they  can  give 
riee  to  the  same  party,  when  the  sum  given  amounts 
^fOL  they  will,  be  bound  to  retain  the  duty.  An 
ifeience  is  said  to  arise  from  the  exemption  in  the 
rifi  act,  but  by  that  statute  legacies  to  bodies  cor- 
wite  and  public  sopieties  are  expressly  charged,  apd 
bnefpre  it  was  necessary  to  eixept  charitable  institu-, 
ioQs«  which  would  otherwise  have  been  liable  to  duty.  In 
^English  act  individuals  only  are  expressly  charged, 
Bd  though  the  practice  has  been  to  pay  duty  on  lega- 
Ml  to  charitable  institutions  in  ET^land,  it  has  never. 
Ml  decided  in  a  court  of  law  that  they  are  properly 
^g?able  with  duty. 


18S6. 

ATTOaVEY* 
GfiNXaAL 

V. 

Nash 
and  Others. 


^SMV  in  reply.  The  11  th  section  of  the  36  Geo.  3. 
-  82.  was  not  adverted  to  in  Ex  parte  Franklin^ 
'SQUise  it  was  there  considered  that  the  parties  who 
Neive  the  money  from  the  executors  are  not  the 
uties  to  pay.  That  section  would  certainly  remove 
e  difficulty  of  collecting  the  duty^  provided  the 
nons  receiving  the  money  from  tho  executors  are  to 
f  the  duty,  but  that  is  assuming  the  whole  question. 

parte  Franklin  decides  that  the  duty  is  to  be  paid 


im 
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Attorney- 
General 

V. 

Nasq 
and  Others. 


by  the  executors  for  the  class.    The  exemption  in 
56  Geo.  3.  c.  56.  applies  to  legacies  for  charitable  p 
poses,  n(k*<htki^rUhA'4diti&1pieii[^^  wo 

It  shows,  therefore,  that  but  for  the  exemption  t 
would  have  been  comprehended  in  the  general  wo 
wh^cl)  anQ  thp  same  a8;Q<;e^r mt^e)5S|  flf€Q^i^,i^^  jf^ 

Lord  Denman  C.  J.— We  are  all  of  opinion  tl 
this  judgment  p^u^t,  pe^  ^^^^1)  'Tjf  -  fl^P9tion  cc 
tainly  is  an  important  one."  VTe  are  ciear  thatt 
court  below  were  right  in  the  vi^sw  they  took  of  t 

11  th  section  of  the  36  (jko.  ^^l^y^^  ^^^  ^  ^^  "^^ ' 
how  they  could  htke  coMi  to  any  Vroer  decision.    ] 

is  hardly  to  be  reconciled  with  Ex  parte  FrartkliUj  \ 
that  case  does  not  appear  to  have  been  much  coi 
dered,  and  we  do  not  know  what  the  Vice-Chance 
might  have  d^^rp\ned^  if  that  .  clause, ,  had  b 
brought  before  him.  tt  is  possible  t^at  he  mi 
have  still  remained  of  ttie  sanite  o^k)n,  but  it  is : 
possible  he  might  have  taken  the  view  that  this  a 
now  takes,  wbiob^Si  t)bat<wher^  fin  .Jtiq^f^r^yity  ex 
as  to  the  mode  in  which  the  bequest  will  be  benefi 
to  any  party,  the  parties  beh'^fiMAffly'lni^W^tdbPiJS 
pay  the  duty  in  thf  iiiateet' 'ffl^^ 
seems  to  me  ihat  this  case  falls  ~'cbmprefe¥y^wi!6m^ 
words  and  meaning  of  that  section,  anft  conseqr 
that  no  duty  19  payable  bv  tbes6  qel^dants  m  r 
of  the  residue.  .,        ,^    .    ^  ^     .  .n.i.o.b;j  I>ns.«i 
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EXAOTNATrON  OF  A^PTObwrES. 

'■*■■.'■    .:    '      •  ...1 5?-'»'.v«'i  ■'    .      "•  1836. 

:  18^  for  the  .e?u»|m jiutiqi^  of  |«r8pfVB  ^pp}yir«  to  be  ad- 
*>|M  at  attoi^Diet  of  the  Coprts  of  Kif)g]s  ^ench,  Commpn 
V!>*i,  or  Exchequer,  pursuant  to  the  rule  of  Court  made  in 
ttny  term  1839,  [ante,  p^  i238.]      . 

Vliereai  by  a  rule  of  the  Cour^  of  King^a  Bench,  Common 
lui,  and  Exchequer,  n\ade  in  Hilary  term  1886,  it  was  or« 
'c'bI  liiatthe  terenit  tnaaters  and  prothonotaries  for  the  time 
^^  of  the  said  Courts  respectively,  together  with  twelve 
^'^Qniies  or  solicitors,  should  be  appointed,  by  a  rule  of  Court 
*^  Emttr  term  in  every  year,  to  be  examiners  for  one  year  of 
(^doiis  applying  to  be  admitted  attornies  of  the  said  Courts, 

(a)  See  note  in  next  page. 
TOL.  I.  Q  Q 


by  the  major  part  of  such  examiiiers  actfttUy  pnm 

conducting  his  examination,  testifying  his  fitness  tc 
attorney;  such  certificate  to  be  in  force  only  tb  li 
the  term  next  foUowing  the  dale  tbeiBol^  nidsii 
should  be  specially  extended  by  order  of  a  Jndg 
was  further  ordered  that  the  said  examiners  so 
pointed  should  conduct  the  said  examinations  undi 
tions  to  be  first  submitted  to  and  approfed  by  tbi 
and  that  until  further  order  such  examinations  shou 
in  the  hall  or  building  of  the  Incorporated  Law  Soc 
United  Kingdom,  in  Chancery  Lane,  on  such  da 
within  the  last  ten  da3rB  of  every  term)  as  the  said 
or  any  five  of  them  shall  appoint ;  and  that  any  p 
previously  admitted  of  any  of  the  Aree  CantU,  an 
of  being  admitted,  should  give  a  term's  notice  of  hii 
to  apply  for  examination,  by  leaving  the  same  with 
tary  of  the  said  society  at  their  said  hall. 

And  whereas  by  a  RULE  of  all  the  said  Courts  m 
present  Easter  term  (a),  it  was  ordered  that  tl 
masters  and  prothonotaries  for  the  time  being  oJ 
Courts  respectively,  with  Thomas  AdHngtonf  JmuU 
drett,  George  Frere,  James  William  Freskjiddj  Ji 
Bryan  Holme,  WilUam  Lowe,  Edward  Rofwland  Pkheri 
White  Sweet,  William  Tooke,  Richard  WkUe,  and  E 
cher  Wilde,  gentlemen,  attomies,  should  be  and  tbe  i 
thereby  appointed  examiners  for  one  year  tben  na 
to  examine  all  such  persons  as  should  desire  to  In 
attomies  of  all  or  either  of  the  said  Courts  from 


Gemeealis. 


EA81SB  TERM,  6  WILLIAM  IV.  BBfi 

Id  be  ewBpeteat  to  coidod  the  taid  examinatioD  id  pur*        I83& 

tttf  and  aub^t  to  tke  proyisioDs  of  the  said  rule  in     V^^v^*^ 

ijtennlast.  n?:f!r" 

ipBBOaiiee  of  the  aaid  rales,  the  following  Regulaikmi  for 

Iwting  the  said  examinations  have  been  sabmitted  to  and 

«9«d  by  the  Judges  of  the  said  Courts  : — 

fHU  That  every  person  a^^lying  to  be  admitted  an  at^ 

ff  of  any  of  the  said  Courts,  pursuant  to  the  said  roles, 

I  within  the  first  seven  days  of  the  term  in  which  he  is 

Ms  of  being  admitted,  leave  or  cause  to  be  left  with  the 

tary  of  the  said  incorporated  Law  Society,  his  articles  of 

iWp  duly  stamped,  and  also  any  assignment  which  may 

been  made  thereof,  together  with  answers  to  the  several 

lots  hereunto  annexed,  signed  by  the  applicant  and  also 

e  attorney  or  attornies  with  whom  he  shall  have  served 

bilnhiptf 

Dondi  Tliat  in  case  the  applicant  shall  show  suffideut 

to  the  satisfaction  of  the  examiners  why  the  first  regu*- 

I  cannot  be  fully  complied  witli,  it  shall  be  in  the  power 

•  said  examiners,  upon  sufficient  proof  being  given  of 

une,  to  dispense  with  any  part  of  the  first  regulation  they 

think  fit  and  reasonable. 

lird.  That  every  person  applying  for  admission  shall  also, 

[oired,  sign  and  leave,  or  cause  to  be  left,  with  the  secre- 

€tbe  said  society,  answers  in  writing  to  such  other  written 

iited  questions  as  shall  be  proposed  by  the  said  exa- 

s  tooching  his  said  service  and  conduct,  and  shall  also, 

jairsdy  attend  the  said  examiners  personally  for  the  pur- 

ef  giving  further  explanation  touching  the  same,  and 

aboy  if  required,  procure  the  attorney  or  attornies,  with 

I  he  shal)   have  served  his  clerkship  as  aforesaid,  to 

9  personally  or  in  writing,  any  question  touching  such 

0  or  conduct,  or  shall  make  proof  to  the  satisfaction  of 

aleouuniners  of  his  inability  to  procure  the  same. 

irth.  That  every  person  so  applying  shall  also  attend  the 

xaminers  at  the  Hall  of  the  said  Society  at  such  thne  or 

as  shaU  be  appointed  for  that  purpose,  pursuant  to  the 

lie  aa  the  said  examiners  shall  appoint,  and  shall  answer 

qqS 


IfffHj      sue);  )qitetliQiitf.a4i  Ab^  Mi4  IMmioemiib^  lJl^il|llA  Up^IMM 
<i^  C^^>    to  him  by  written  or  printed  papers  touching  bis  cspidlyiili 
^r^?ifi^l      fitness  to  act  as  an  attorney. 

Fifth.  That  i)ppn' ooinplumeb<«^itb  dieirfl*eMi  Mgdufti 
and  if  thqinajor  partjof  the  ^f  ^pxanp^i^ra  a^ 

at  and  con4»pting  ^e  sa^^ej^aini^^^X^P^o^fr.l!^/^ 
one  4rf  thio,  saidwasxws  «;  pr<X(bonp^i]jb»)s^,^  j||ti|(p^ 

tbt  the^Mess  aad  capacity,  of  ithe  |ii9f:a^B./M^  auriyiai^Kli 

an  attorney,  the  said  examiners  pre8eol».0r4hefaDa)ar^'pHta 

tkHniithattcertify'd)^  same  yi-Ae/alkmfojf f<iiin,4M^ 

In  pursuaric6  t>Jr'theTiile)iC  maO^ltat  AB&^1ifiSltetti^<^ 
1«^;>  tff  il^e  €bttrts  ^f  CbkiiiVi^ii-'PFe&^^kfai^^  B^!  <t 

xcftequ^r^  we,  oeii^  the  major  pm  of  toe  examinma 
tually  present  at  and  conductms  .the  examipaobD  oTA.MnI 
&c..  do-  hereby  certify  that  yfre  have  examined  the  nid.AI 

i<.  B.  is  fit  and  capable  to  act  as  an  .HtfiH^KQegr/B^vAftiM 
Courts. 

(Signed  6y  aU  tht  Jwdga.) 

1  .i-    /[.rl-  •■ij- :  .a  .\     'jIj:-  'jrit  li-.ifi  y'lili  o  V(f'noJ  of*  I  fcflA 
■.:.:<^    .  ..'!>/!»ii«    til   iiniiiiiir.   '^tfi   vtUan  l)>vr'M  yllolllfl 

;i.i.-     • '^    I  ^»     '•/     .:i;!>   Mirti-..!   •■  .'k( -jr.rn  -i^j/-   ';.fi  ^u  ,lfl* 

Questions  as  to  due  service  to  be  answered  h  thCrCk^  . 

1.  What  was  your  age  on  the  day  of  the  date  of  your  artideif 
9.  Have  you  served  the  whole  term  of  your  articles  at  the  A 
where  the  attorney  oi*  ailOfnieS  10  ^h6fti  ydii'were  articled  or  • 
signed,  carried  on  his  or  their  business?  if  not,  state  the  reasoDi 


■.ij 




,!.      .I|7i 
•■l'  ! 


i::M       ■■ , 
•1  /J   ■'."■ 


S.  Have  you  at  any  time  .during  the  term  of  >Tour  artidei  bM 
absent  without  the  permission  of  the  attorney  or  attormes  to  «W 


of  such  absence.   ^    '      r     .        ,  '  i      i.  ^ 


whom  you  were  articled  or  assigned  ? 
,  >..  IJave  yQu.j?jnc»  the  expic^j^ionp^  y(>ur,^^(;^  t)j|^  fmn 

eoacertied,  imd  for  W  Sobff^  titke,  ia  any  and  «inttpnliMUhi|  ii 

■     "' •  ■      '■    '  'i.'-w  .  /  >fnoJJ«  orii  \dl 


/■.ij'.'i''  j!i.  -i;  r.<i,   •!  -r  •  Jill      HEbbb*it 

'if  ttis  ^.' .K  '&fni  'iile  wiiote  term  of  his  alrdcles '  at' '  tbe'  bmcij 

Hlhtfi^flife'l^iaf'irB:  ift'hiijr 'tiiii^'  diiiiA^  ^l^ltVni  t^r  hto  aWid^' 

kBtm^mttmh^ihssmoiii »  'i-r  ■-(;    /-•('(••r-.  n,. 

iiibHll^lhe,Mid)t4iB^'dttritgyiiQ  period  k)C  bi^  t«rtideil  b^aioooh 
med  or  engi^ed  Id  any  profession,  business,  or  employiaepti^fJif}!) 


i.toe  said  if.  >D.  since  the  expiration  pf  his  arUcIes  oAeen  en. 

^  coficeniedy  ana  lor  now  long  time^  in  an^r  and  what  pro- 

i^'^til'bi^^       i&^Simii\!,'kii^  thak  tie  ^rbtHtidn  of 


And  I  do  hereby  certify  that  the  said  A.  B.  hath  duly  and 
Urftilly  served  under  bi»  articles  of  clerkship  (or  assign- 
Mt,  at  the  case  may  be,)  bearing  date,  &c.  for  the  term 
ikveb  expressed,  and  that  he  is  a  fit  and  proper  person  to 
kiftutted  ah  attorney. 

•nOJ-i-j' -Jiif    «'»>,. Ill  L    *'.M"/-    '!   .    ■:     .  ■        .1'      !.'';■.   •'■;■. 

--wi  Wright  against  Skinner. 

fn^(kai^Mh(^in^tka8e  agkihst  k  tulie  jgtmieA  hi  Where  the 

,  the  last  ternijj  it  was  objected|  that  the  whiolc  of  ^^Jt*!^  of 
Br^i^'-c^!^?"  appearing  on  the  affidavit  in  support  an  affidavit,  on 
fi^i^e  Iviid'i^Qt  been  there  at  the  time  it  was  swonij.  had  been  ob- 

,  .  tained,  had 

SI  added  to  the  aQidavit  after  it  was  sworn,  the  court  refused,  to  discharge  the  rule 
^^SM;  <6  be  ^  by  the  defends,  but  ohlysufiered  that  part  of  the  affidavit 
Ml  Iwdlhnmfiimnii  to  be  asodL  &9(Mr«.tbat  a  special  appUoatioa  for  costs,  to  be 
I  by  tiie  attorney,  would  have  been  successful. 


tm 
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but  had  been  added  afterwards.  The  rule  wu  en 
larged  to  this  term,  in  order  that  the  master  BRgb 
report  on  the  fact.  He  reported  that  the  affidavit  wi 
altered  after  it  was  sworn,  by  adding  certain  mi 

to  it. 

■  ,■>■' 

Lord  Abinger  C.  B. — I  was  certainly  Asposed 
discharge  this  rule  with  cost;s,  and  to  hold  that  m  fi 
davit  altered  after  it  is  sworn^  is  a  nullity  which  doa 
be  used  at  all.  But  as  no  special  appfication  has^! 
made,  that  the  defendant's  attorney  shall  pay  the  cm 
it  will  perhaps  be  hard  to  inflict  them  on  the  dtefia 
ant,  who  may  have  had  no  share  in  the  altefration. ' 

Parke  B. — The  plaintiff's  counsel  object  to  m} 
of  a  part  of  the  affidavit,  on  which  perjury  could' ' 
be  assigned.  This  case  resembles  that  of  an  bigeifi 
to  a  jurat  of  an  affidavit  which  renders  it  useless; 
which  instance  it  is  not  the  practice  to  discham 
rule  obtsuned  thereupon  with  costs. 

Alderson  B. — Any  alteration  in  an  affidavit  aib 
is  sworn  is  most  scandalous. 

The  Court  conferred :  and  finally  held  that  so  ix 
of  the  affidavit  as  had  been  sworn  might  be  usei 
support  of  the  rule ;  and  that  cause  might  be  shown 

the  merits. 

* 

C  Janes  supported  the  rule^  Piatt  and  Gakitii 
causcf. 


(•' 


IN  TUB  axTH  Ybar  op  WILLIAM  IV.  m 

1836. 
Hardimo  against  Stokes. 

rVEBT  on  5  &  6  TT.  4.  c.  76.  s.  54.     The  declara-  An  averment 
^  lion  stated  that  the  borough  of  Bristol  {a)  is  a  If^^fo^^If^el 
borough  in  which,  by  a  certain  act  of  parhament  made  nalty  that  the 
isd  passed  in  the  sixth  year  of  his  present  majesty  (b),  corrupt  one 
intituled  "  an  act  to  provide  for  the  regulation  of  mu-  •[•^^^jwhohad 

*"  ^  ^  ^  then  a  nght  to 

pidpil  corporations  in  England  and  Wales ^^  it  was  voteatanelec- 
pvided  and  directed  that  an  election  should  be  had  coundl&y 
and  made  of  a  certain  number  of  fit  persons,  who  should  corruptly  pro- 
be and  be  called  the  councillors  of  the  said  borough ;  hjm" mpl^-^ 
Itid  the  plaintiff  saith  that  heretofore,  to  wit,  on  S6th  pent  in  haul- 
Ikeember  1835,  the  election  of  such  councillors  took  hire,  to  be  paid 
place  in  pursuance  of  the  said  act ;  and  before  and  at  ^^^  ^^"^  ^.**®, 

\      ,  ,  ,    same,  which 

the  said  election  i2«  P.,  J.  B,,  and  H.  G.,  were  candi-  employment 
datea  to  be  elected  as  councillors  of  the  said  borough ;  J^^}.^??"!^^ 
iod  the  plaintiff  in  fact  saith  that  the  defendant,  not  and  for  a  re- 
v^^ding  the  statute  in  such  case  made  and  provided,  y^^  should  vote 
before  the  said  election  for  the  said  borough,  to  wit  at  such  election 

,  for  particular 

W  the  24th  December  in  the  year  last  aforesaid,  did  persons,  is 
comipt  one  J.  Wakefield,  who  then  and  from  thence-  f efficiently 
wrtb  until  and  at  the  time  of  the  said  election,  had  a  mise  of  a  re- 
Hght  to  vote  in  the  said  election,  to  give  his  vote  in  Object  th^  ^ 
lUt  election  for  the  said  R.  P.,  J.  jB.,  and  H.  G.,  so  party  offering 
being  such  candidates  as  aforesaid,  by  corruptly  pro-  of  50/.  under 
teiring  to  give  the  said  J.  Wakefield,  if  he  should  vote  ^•^'^  °^  ^  ^^ 
in  the  said  election  for  the  said  R.  P.,  J,  P.,  and  uniess,  on 
B.  C,  employment  in  hauUng  stones  as  and  for  certain  P'^-^^'  wsi^s 
Ure  and  reward  to  be  paid  for  the  same,  which  said  record,  the 
*"Oployraent  was  so  then  promised  by  the  said  defend-  gh^uld^b^^'^ 
*^t  to  the  said  J.  Wakefieldy  as  and  for  a  reward  to  ^^""^  ^y  * 

jury  to  have 

(•)  See  6  &  6  »r.  4.  c.  76.  s.  142.  (6)  9  Scplemhtr  1835.       been  promised 

to  the  voter 
.  without  a  comipt  object  on  the  part  of  the  party  promising. 

"*M  also,  that  as  the  offence  was  laid  to  be  "  contrary  to  the  form  of  the  statute,"  it 
^not  neoetsary  to  lay  it  to  have  been  committed  *<  after  the  passing  of  the  act,"  though 
^tt  took  place  very  recently  before :  and  that  at  all  events,  an  allegation  that  an  elec- 
tor councillors  took  place  in  pursuance  of  the  act,  and  that  the  defendant,  not  re- 
gftidiog  the  statute,  corrupted  the  party  to  vote  in  such  election,  was  sufficient. 


ant  tjt^  «iW  .Q(.5Ql,.yfiH.St<\..>  .GdntodjdMxnil 
joipder.    The .  nMirgiavl  i  fkntfi  ■  in  >tbe  <  i  daman 

ration  tha^ithQ  !VQterwa4iodrt»pfie4:lqri^iat 

■.    .,     \:,'-\{.     ■]  :    I,li;iji|..  J-ul  -i.'H  ■{■iriiifil  ■"■il 

c.  24.  a.  7,  is,ty^n3^ilfe4,f;j,.^^i^^a<^^yifjaV 
minatioii.  ^r^t^th,^^^f^i(i%^,tff„j>jj^pH«,rt 
ment  in  haii]ir^,Btj)ijgq,,ijJ3^^  jo^,^  (^^p^^fe 
at  the  ciectioii  of^^.M  ci;.^(fiJj9rfl/^(R<rt<?V' 
party  promiHii^  ^^^  ^Cl/,ppna^^,^ec,^^,ffit, 
appears  that  the  wag^p  (tJ},'^''R(Fr  ^P?,  ^^i  mf^ 
unreasonalJe.  Secondlyj,  etppl^ff^^t  ip  mil^ 
is  not  a  "  rewar^"  wif|i,ig' J(;  fpr,,^.i;ig[i,f»,?! 
agrees  or  contracts  tor  ^^xiy_eni^\ffjfjfWft_ffi^_f 
ward,  to  give  or  forbear  to  give  his  vote  in  i 
election  jbHeits  50/,^,  lihe  pajty  niptnii^Qg  hi 

a  caa•^d]il^^,'faiiVtf(f^l^^^^'.  »tflpj  )«r*i^bhU.  i^Jfc* 

"■"«'.■ '^'',  .r  ,'Fh,f,'ff',T'^lj'^rfi^^7(^ihTi'WiP'' I 

other  device,  or  tgrn  oi  contract  (or  any  mottev,  gif),,offic«t  ai 
electin,  at  if  mf-^MUbfKMliK'lir-aiflt^nm^im^ 
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ite;(dUbitiial«ifatVHr^BB  wbtf'bfip^oiiiUe  dt  ^Mll-'       '«"""* 

l»I#A»Iiiiii  Vd«»-ikf  •iMfey)  ttleetUn  of  « tb#h'  'COiiriMUtih'  > 
Uda^disitilaiiiiof  ■the'einployAient  iboiild  Iwve  Veeh' 
ttUt^B<ftioul>in>the'dedAMitioii; '  -Hhas'MCoIbdme 
TrADttifiUe(it),  i«aij(|KtiMi>  Mi'ift  iii«n^"b<Miai  -It'^yaB' 
htUjitiMtiin  dr4eriM>  «)tabMF  a  defence  ■  that  it  t*^' 
pm  fine  Aoneyilostiali  p%,<  tbfe  pd»tidttUifMIteg»¥  gkinii 
It  which  the  money  was  lost  should  be  alleged  in.  the 
|l«;li  £^^ttei^(lflM«ja^df^dt#e^enbe  merely, 

iimillte^{itt<W8tii^Be  mmj/4!^\il^io  sWth'at  ah 

lUlV  gi^^m^HiUi  to'lb^tetfii^a'stri^tiy. - '  ,then  ' 
irriyi8lilf<<^M^<^Ati>IJ&'^'!tef '^^^Ib^eiit  i>'r  '^wa^a ' 
«iUK>Ifflk-)ft<t,W'teiM^^  id^s  Aoi  show'lt  't)>  be 
■OI^'aMfP^  pi^df';  kiid'ftoiii  the  recent  period  at' 
iHSam  iSiim  '^iHmZ-^ilSe^Ber:  I835,)' it  is  quite ' ' 
afilfak^i^ifa'{n^1<ibiBty,<<[&Weii'as  Recount  Itself, 
A^tVki  b^de'f>^irl^  that  event.      ' 

Hmi'A>ntrS:''''t\ie  mOh  questiqn'is;  whether  the 
rflW'lilfetffeerftt^ttife' Voteif  wis  ari^*  office  or  employ^ 
^"within  tjti^  ^t  [Lord  Abinger  C.  B»  Or  a  re^- 
*^QoTJ^i4J9tiQpt^  to  be  shown  between 

^>>  jiMCfl  og'g>  M  does  not  eiti^t  $  the  words  ^  office  or 
i&4'<^Ai(t'^)aM'nbtt^peat^^  in  the  second  clause,  but 
'^*(Moil^'.em]^^  or  other  rewardi"  being  the 

(BM  V4«4,4|D.th9^.  &^  the  legislature  had  already 
Icfilidiiiwhat  .the^^  reward"  was  which  was  within  the 

ktinr^^Thi'wtMtt  Aen  proceeds  to  disable  for  ever  persons  lawfally 
*tiltil'  ^>f-  inA ' tffifaccs,  f^m  voting  in  any  election,  municipal  or  par- 
■faiy;'1il'i«y''pirt  bf  th(i  QUited  Icibgdoin,  &nd  from  holding  any  ofTic^ 
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1836.       penal  enactment  of  the  aectiony  90  that  it  wouU  \0^ 
^"^'^^^^^     been  tautology  to  reinsert  them  in  ita  iecond  ahme 

ijARDINO  ^    .-  ,  -w^     \r  11 

«.  [Alderson  B.  You  contend  that  agreemg  to  gi?e  m 

Stokes.  pJoyment  is  agreeing  for  a  reward.]  The  words  *'|y 
or  reward"  in  the  second  clausei  are  explained  b 
the  context  [Parhe  B.  If  they  do  not  bear  the  siV 
meaning  they  did  in  the  earlier  part  of  the  aectioiit  d 
giving  money  would  not  be  within  the  aoeond  cbust  • 
it.]  The  49  G.  3.  c.  118.  i9  a  legiskUiTe  deekiatii 
as  to  the  meaning  of  the  word  **  reward/'  In^tfae  p 
amble  it  states,  that  the  giving  or  promising  tnkgtmm 
sum  of  money,  gift,  or  reward,  or  any  office,  plaee^e 
ployment,  or  gratuity,  except  to  particular  pexaoos  thi 
mentioned,  b  not  bribery  within  2  G.2.  e.  S4w  bnlJl 
such  gifts  or  promises  are  contrary  to  the  laws  aiidcii 
Btitution  of  this  realm ;  and  then  proceeds  to  provi 
against  the  giving  or  promising  to  give  any  sol  ( 
money,  gift,  or  ''reward,"  to  any  person,  without  Ik 
giving  "reward,"  the  same  sense  as  in  the  pbuse of il 
earlier  mention,  and  ascribing  to  it  a  more  extMiv* 
one,  including  "  office,  place,  employment^  or  gaUatJi 
as  before  stated. 

The  second  objection  is  answered  by  the  allegatk)) 
of  the  count,  that  "  the  employment  was  in  the  haidiil 
stones  at  and  for  certain  hire  and  reward."  Ite 
is  such  an  employment  a  reward  ?  If  it  appears  C 
the  declaration  that  it  might  have  been  a  suffidii 
reward,  that  is  sufficient  All  contracts  for  perfenta 
work  are,  in  contemplation  of  law,  beneficial  toU 
party  employed,  as  giving  him  a  claim  to  wages.  H 
promise  of  an  office  with  a  salary  would  be  equsllf  OM 
of  the  act,  if  it  could  be  argued  that  the  sabiy  V3 
only  a  fair  compensation  for  the  labour  bestowed.  Tl 
situation  in  life  of  persons  having  Totes  fthoidd  aliol 
considered  as  one  in  which  a  promise  of  empkyitf 
must  be  taken  to  have  considerable  eflfect  Thlil 
tion,  though  penal,  being  for  suppreaBioii  of 
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Mil  be  eotMrtrued  by  equity  so  as  to  defeat  a  mischief 
tbirly  widiiii  it.  See  Plowden's  Comm.  86  b,  cited  in 
Com.  Dig.  tit.  Parliament^  (R.  19) ;  and  per  Coleridge  J. 
iflnflMff  y.  Faxocett(a)t  Rex  v.  Hodnet  {b). 

At  to  the  declaration  not  alleging  that  the  offence 
urn  eommiited  after  the  act  passed,  it  will  be  sufficient 
if  tbt  feet  appears  from  the  whole  declaration }  for  it 
v  not  pointed  out  as  a  special  cause  of  demurrer  in 
Ae  narj^n  of  the  demurrer-book«  (c)  The  dedlara- 
tion  alleges  that  the  defendant,  not  regarding  the 
Mote  in  such  case  made  and  providedi  before  the 
Mid  election  for  the  said  boroughi  to  wit,  on  &Co 
'id  ootrupt  &c*  [Parke  B.  The  day  on  which  the 
defaidant  is  alleged  to  have  corrupted  the  Toter  is 
'Mnaterial;  but  the  count  goes  on  to  allege  that 
tte  defendant  '*  did  corrupt  one  J.  Wakefield,  who 
dMB  aad  from  thenceforth,  until  and  at  the  time  of 
'  imt  said  election,  had  a  right  to  Tote  in  the  said*  elec* 
tidn,  to  give  hia  Tote  in  that  election*"  Now  *'  that 
deetion,"  being  of  councillors  of  the  borough,  could 
iidy  take  place  under  the  statute  (d).] 

.  Whateky  re^Vied. 

Lord  Abinger  C.  B. — I  am  of  opinion  that  this  dc* 
duration  alleges  a  case  within  the  penal  enactment  of 
KcL  54  of  the  municipal  corporation  act.  If  the  pro* 
lose  of '^employment''  was  made  distinct  from  a  promise 
(if'' reward,"  such  employment  would  be  shown  to  be  one 

:<«)  3  A4.  &  £1.  61.  ib)  1  T.  R.  96. 

,-.  (c)  As  to  the  Moeasity  for  this  averment,  the  act  of  pailiament  being  re- 
^*^  lee  per  Parher,  C.  J.  in  Regina  v.  RatoUruoitf  Gilbert's  Cases  in  Law 
^Bqoitjr,  243.  tad  eases  on  5  El,  e.  4.  collected,  1  Satmd.  309  a,  n.  (5). 

'  (4  6o  k  BafHkam  v.  MMthewt,  Yhzgibbon,  130.  Ddbt  on  a  ptDmnsory 
the  dais'  of  which  was  set  forth,  and  appeared  to  be  after  the  stat. 
against  natiiy.  Plea,  that  the  sum  in  the  note  was  lent  on  usurious 
^■^^I'Eit,  not  averring  that  the  note  was  given  subsequent  to  the  late  act 
^phtmay.  The  court  resolved  that  by  the  date  of  the  note,  as  Ktated  on 
^|Wh|^  if  MgciitlyapyiKwA  to  have  betn  ao  gifta. 


Habding 

V. 

Stokbs. 


9r6itk: 


iM    gj^mg^  i&mU'mtYJiti  tue-fit^t  ciku^  t^'ifide  t^sM 

^'^^    Mill Vyn'^^'l/eaanlf  Blabse'weht  bh'  t6 Vtf r^(HHB^ld| 

mmih    ^ttiii isHitB-'bjr  teir  g¥ft  6*  rewa,  at  tiy-iWy'^SWiil^ 

a^Uehr/bf-^cUrify  for  kny  gift  of'  r^arff/t^iipe 
dt'^^Uh;/  or  y^flffe^'  to  corr'apt' c^  pmtkrihtM!^''f^»J& 
to'ky^'  \>i%mat  to  give  liis  yote;  it  is  cl^  to  MOtl 
diin^gtiUttfi^  int^iidecl  to  embrace  aiid^bete^A^'lA  liS^ 
^MT<<^,  an  thtit  had  been  =eiii^<^'b%<fer£''''n 
^la'lie'ii'qaestion  for  a  jury,  whetl^'bir'ifjit'yfj^ 
ti^'IV^lt^'fb^'UlJ! -labour  in  hauUilg'^tdlkU!?^ 
^rarafVVHniiCTi  ia&  defendant  cotfbptfea'bronaaPv 


the  legislature  intended' ijo' make  illegal.  ''BttJ^tMltlf 
question  not  for  the  court,  but  for  a  jury.  There  ii  to 
dcMib«4ilkt  tn^'WViii  '^''employmetit,'^  frtk'l^BilPiiie, 
paH^ ritflHb^dclirtWtfMs  sustenance: "  -'•  '«'!«'"«« 

Parke  B.— The  only ^a1  <ni^ttOn  Wmi^ 
whether  the  legislature  intended  to  make  a  distinctkn 
hitikeii  tfai^' ofi^bee  of  the  party,  who,  by  i^6BM^f^ 
(}i(-mriltd;**Wenr»  to  corrupt  &tiy^T^iti6md'k'^\^M 
aii  if^'y^Hh^  Wtbwn  coundn^r^'kiAT  (laivlfitS^Ml} 
wVd'fag^#^e  tt^  forbear  so  to  gtte'i^,  QfLy  *^ 
offie)er,'€ftiifld^(^t-,  o^  otUet  re^tKl;*  i^  il?U%I8liWF 
irV^/Ay(^«it^ded.    The  court  da/vae*ri^tt\t«ftifl* 
b^dAAj'^ohlh'^'^ei'tion  ytihit  the  words  ^  ^OfWrilf 
mlil&i^m^tkcti'ih'which  they  are  ti^  tii'^^HME' 
Those  words  are  there  used  to  include  eTerytiffiig'V 
that  kind  mentioned  in  the  whole  section,  and  tiMl 
"e^oVfai^ " itr a  " fewiird."    So  ind^ii}  £Si^ 
Tft^ttd  'it^ia  tbhM  whdj  waflting  dtiphymiA,  ob> 
tdihiit/^ndWith  iid nght to rectiive  iAdhfe^m^Qiat ac- 
count.   The  declaration  positively  kvtii^'k'cbHrfl^t  ptO' 
mise  by  the  defendant  to  Wakefield,  of  employment  itt 


!'jtej%!fI*«>'?fti0^ji*''^«>»W^".f.n'iJHi  oiuJi;lfei"oI  aril 
ziOTadT     -viifj  1  '!.(  li.ii  .iKfo't  ailJ  lol  Jon  iioilsoup 

ed,  in  order  to  give  effect  to  its  provisions,  and  pre- 

iDniJ>.il)  .••  :'>ir,r(T  ti{  >• -iiii  .rm  'nuu.l'J^.'A ')tU  'hiIi'mIv 

!li«¥%  *hft?  ^  T/w  80.  i«cofg|pg^^9^jj{«:^%^{ 

U  fans  .noil)''   •■•       '  ■>t\     m   l)'.>iin-ui^>m  Lai  J  jiifli 
nfiffi  (kra^ir.The  pUin|i«ri8,-^titI|9A„to,iy^-. 
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IS86. 


FisHEB  against  Waikwright. 

Assumpsit  on  A  SSUMPS IT.  The  declaration  of  1  Rt  January  18% 
toking  by  the  consisted  of  several  counts.     The  first  stated,  that 

defendant  to  before  and  at  the  time  of  making  the  promise  tbeie- 
L  the  plaintiff  inaftcr  next  mentioned,  a  certain  bill  of  exchinge  m 
should  incur     writing,  bearing  date  1 S  April  1 835,  had  been  made  ui 

in  an  action  to  ^'  **  ^  ^ 

bo  brought  by  drawn  by  defendant  upon  and  accepted  by  one  W.w 
SJTa  wn'ofe^^  Gwy,  whereby  the  defendant  required  the  said  TF-JT-Gqi 
change,  drawn  to  pay  to  the  order  of  the  defendant  30Z«  three  moodti 
defendant  and  ^^^^  ^^  ^^^^  thereof,  which  said  bill  of  exchange  bad 
then  due,  been  and  was  indorsed  by  the  defendant  to  one  if.  7. 
plaintiff  had  who  had  indorsed  the  same  in  blank ;  and  that  it  was  Ijiq 
agreed  to  take  ^^^  ^^^  unpaid  at  the  Bank  of  England,  of  all  whidi 

up  for  the  de-  ^  # 

fcndant's  the  defendant  had  notice ;  and  thereupon  heretofore,  to 
wrri'soT''''^  wit,  on  the  17th  July  m  the  year  aforesaid,  in  conaiae. 
count  by  the  ration  of  the  premises,  and  also  in  consideration  tbt 
doreee  of^Vc"   ^^  plaintiff,  at  the  expense  of  defendant,  would  tab 

bill,  with  a 

count  for  money  paid,  interest,  and  on  an  account  stated.  Pleas:  first,  paymeotito 
court  on  the  firMt  count  (of  a  sum  which  covered  the  plaintiff's  costs  out  of  pocket); 
secondly,  to  the  second  count,  that  after  the  bill  became  due,  the  defendant  piid  > 
certain  sum  in  part  vatisfaction  of  it,  and  indorsed  to  and  gave  the  pUiotifT  aaate 
bill  which  he  took  in  satisfaction  of  tlic  residue  of  the  bill  declared  on.  The  iMt 
on  the  first  plea  was,  whether  the  plaintiff  had  sustained  furtlicr  damages  than  the  HP 
paid  into  court;  and  on  the  second  plea  was,  whether  the  second  bill  was  logini 
and  accepted  in  satisfaction  of  the  hrst,  or  only  as  a  collateral  security.  TIm  M 
particulars  of  demand  only  embraced  the  count  on  the  bill.  The  defenduit  otejaai 
an  order  for  ^^  particulars  of  the  bill  of  costs,  charges,  and  eipenses  meniioBdi  * 
the  first  count."  Tlie  particulars  delivered  under  this  order  were  a  copy  of  tk 
plaintiff's  whole  bill  of  costs  in  the  action  against  G.,  and  also  the  amooatof  At 
bill  and  interest.  Held,  that  the  costs  out  of  pocket  could  be  recovered  ontbiii^ 
count ;  and  tlie  rest  of  the  bill  on  the  account  stated. 

Held  also,  that  had  the  particulars  been  insufhcicut  to  enable  the  plamtiir  lo  l^ 
cover  the  costs  on  the  account  stated,  proof  by  tlic  defendant  of  an  unsigned  ptpc^ 
delivered  to  him  by  the  plaintiff  as  a  statement  of  plaintiff's  claims  against  6,  oat 
item  being  his  bill  of  costs,  was  not  such  unambiguous  evidence  of  an  acGOvntstatt^ 
l)etween  them  as  would  have  entitled  the  plaintiff  to  recover  those  costs  under  tte 
last  count,  notwithstanding  such  defective  particulars,  upon  the  proo6  adduced bj 
his  adversary. 


WAIBrWBlGHT. 
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» the  odd  InU  and  pay  the  amount  thereof  for  the  1886. 
nov  of  defimdmty  and  woald  commenoe  and  pro-  f^CT^ 
fiste  an  action  against  the  said  Guy  upon  and  for  _  v. 
le  recofery  of  the  amount  of  the  said  bill  in  the 
vie  of  the  plaintiflP  as  indorsee  thereof,  he  the 
ifcMlant  then  promised  the  plaintiff  to  pay  him, 
le  pbundff,  the  amount  of  all  such  costs,  charges, 
il  eipenses,  as  he  the  pluntiff  should  incur,  bear, 
ifaMi,  and  be  put  unto  for  and  by  reason  of  his  com- 
aDebg  and  prosecuting  such  action  agahist  the  said 
htj  opon  said  Ull  of  exchange  as  aforesaid,  in 
ie  be  the  plaintiff  should  be  unable  to  obtain  the 
ne  from  the  said  Gwy.  Averment,  that  the  plaintifl^ 
rfding  m  the  defendant's  promise,  did  afterwards, 
vit,  on  &c.,  take  up  the  said  bill  of  exchange, 
d  pay  the  amount  thereof  for  the  honour  of  the 
ioodant,  and  did  then  also  commence  and  prose- 
te  an  action  in  his  majesty's  Court  of  Exchequer  of 
SIS  at  Westminster  against  the  said  W.  H.  Ouy, 
m  and  for  the  recovery  of  the  amount  of  the  said 
I,  in  the  name  of  the  plaintiff,  as  indorsee  thereof, 
i  diat  he  the  plaintiff  necessarily  and  unavoidably 
Olffred,  bore,  sustained,  and  was  put  unto  divers  costs, 
inges,  and  expenses  in  the  whole  amounting  to  a 
l|oium  of  money,  to  wit,  the  sum  of  11/.  I4«.  6^^.  in 
litbout  the  commencing  and  prosecuting  of  the  said 
Hob  against  the  said  W.  H.  Guy,  as  aforesaid. 
That  the  said  W.  H.  Guy  afterwards,  to  wit,  on  17th 
StoeMfttfT  aforesaid,  became  and  was  a  bankrupt  within 
otnie  intent  and  meaning  of  the  several  statutes  made 
i  then  in  force  concerning  bankrupts,  and  that  he 
s  {daintiff  hath  been  and  is  wholly  unable  to  obtain 
fment  of  the  said  sum  of  1 1/.  14«.  6d.  from  said  W,  H. 
Iff  or  any  part  thereof;  whereby,  and  according  to 
tenor  and  effect  of  his  said  promise,  the  defendant 
9  became  liable  to  pay  the  plaintiff  the  said  sum  of 


avi.  three  months  after  the  ^^,t;h«rff>^s|;a^ 
menta  by  defendant  to  M,  t^.,  aitd  br  hua  fa 
Avenaeflt,  that  ^uy  did  pot^  p*j;,,ffli?rM 
presented  to  huq  on  the  d^y  itiMaaniedaji 
defendant  had  notice;  yet  defend^tJiftiti  di 
his  last-mentioned  ,pn)mi8e«  an4  ^If^W^  hfi 
the  plaintiQ'  a.par^Qf  8ud^last-f}e^on«^.bill 
other  part.therepfi  to  wit^;S7^  Sf .,j6(^. ,rfiauiw 

Counts  for  m^q^y  pajdj,  for  iflt^^t.  ^^J 
due  on  an  account  stated.    ,       ^i  .,.,  ,,   -,.  r 

Plefia :  firsts  as .  to  the  c^use  f^t  aif^ii  m 
eoant,  payment  into  court  of  4^,  |(^2.,  tb« 
costs  out  of  pocket]  -y  second,  to  the  ^f^cjmC  \ 
after  the  billof  exchange  in  th^  s^fid  (;^ui^  i 
became  due  and  payable  accord!^ jQi^ejl 
efibct  thereof,  and  before  th^  Q6iB^ieif$|f^e| 
suit,  to  wit,  on  Ist  Novt^her  18^5,  hO|,de&pi| 
tp  phtiptiff,  and  plaintiff*  then  acceji^ef^  ^"^-f 
and  from  defeodant,  on  acicouii(,  fiqd  in^Mrf 
of  sud  aupi  of  money  v\_  sud;  bflV,9C  Wchaj 
tioned,  divers  sumsof  money^Amoui^fiw  toget 
sum  of  14^.  16s.,  and  thatafterwatdsi  JwAih 
commencement  of  this  suit,  tp.wit^.  on  ifaft.^ 
&c.  the  defendant  md^rsed  to  ^,jj^|ii^ 
plaintiff  then  took,  ^Kpeptedi  Ao^iTi^'Kf^^'^ 
the  defendant,  as  «nd  for  a,seau}:i|;y  fw  ^^  fl 


h 
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fi^  f^^  M^'Sidke-^fot  iie  pkyrtieni  tb  said  Day,  or       1836. 
liy<Mlacr;iAf  thiei  suiri  (if'*l^?.'fl?.,*ancl  indorsed  by  Dai/     ^^"''^^^ 
to  defendant.    Averment,  that  at  the  time  of  the  com-  y^ 

teiKianent  of  tttU  suit;  the  lasf-mentioned  till  was  not  Wainwricht. 
doebr  paykble  aetbrding  to  the  tenor  and  effect  thereof. 
VeriBcatibnl     Ldstly,  to  the  causes  of  action  in  the 
ffi&d,  fourth,' and  last  counts,  non  assumpsit. 
Repficatiohs :  to  first  plea,   that  plaintiff  had  sus- 

or  so 
oned. 

JUUfiste  tttc  tesiduWorlga1dsec<)nfl"pIea,7;r(?c/Mrf/  noti, 
fifctiBe 'biyih'tilF  feaithUat'the  iaid  bffl^drawn  by  Day 
od'iM'kccepte'a:  by'S./wasinidorsed'  by  defendant  to 
^iSftj'fini  l)y  plaintilff  acceipliefl  iiiil  received  of  and 
ftom  defendant,  upon  the  express  terii&is  and  conditions 
tot  the  said  Isist-meniiohecl  bill  sliould  retnain  with  the 
^jm&t,  abdlie  kept  by  ftim  as  a  security,  on  his ,  the  plain- 
nf 8  forbearing  to  proceed  against  the  defendant  upon 
nielilltidtfae  second  count:  mentioned  until  SOth  Novcm- 
KrlSSS,  by  Which  day  defendant  promised  plaintiff  to 
fijfiiim  ihc  sum  of  37Z.  8^.  Gd.  so  due  and  owing  upon 
wbifi,a8  in  s^d  second  count  mentioned;  but  that  if 
nsiiilant  did  not  pay  tb  plaintifiT  said  last-mentioned 
&iloy  ttiat  dky,  pliuntiiP  should  be  at  liberty  to  pro- 
cffil^^aj^aitis'^  defendant  for  said  sum  of  211.  8s.  6(1.,  as 
ifwdliiffl'iib  (drawn  by ''2>a^  by  iS.  had 

V^'^ indbirsbd  i'6  pTaihtifi* as  aforesaid.  Averment, 
wpttSntiff '^di  upon  the  t^rms  dtbr6said,  forbear  to 
pMietifl'agaitlst  d^fetidaKt  iipon  said  bill  in  the  second 
elliffii 'W^ntioned,  uiitil=  after  SOih  iVovemler  1835; 
^w^^ defendant  then  had' notice,  but  defendant  did 
Mtt%^  bir'ai  any  tiine  afterwards  pay  to  plaintiff  said 
Hk'bf  S^t  &.'  0<?.  or  any  part  thereof.  Verification. 
'Iltue  jbihed  on  last  plea. 

AeiJbihde^,  taking  issiic  on  replication  to  first  pica, 
VOL.  I.  R  R 
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1836..       And  as  to  replication  to  so  much  of  second  plea  niNi- 

^^^^"^^    lates  to  the  sum  of  14Z.  16*.,  and  as  to  the  replkstioi 
Fisher  : 

^^  to  the  residue  of  the  second  plea  that  defendant  indMo 

Wainwrioht.  to  plaintiff,  and  plaintiff  took,  accepted,  and  recdteAc 

and  from  him,  defendant,  said  bill  of  exchange,  draw 

by  said  Day  on  and  accepted  by  £>.,  as  and  for  luc 

security  as  in  second  plea  mentioned;   without  th 

that  said  bill  drawn  by  Day,  on  and  accepted  by  f 

was  indorsed  by  defendant  to  plaintiff,  or  by  plainti 

accepted  and  received  of  and  from  defendant,  on  tl 

terms  in  said  replication  in  that  behalf  mentioned. 

After  the  declaration  was  delivered,  the  defendn 

obtained  a  baron's  order  for  particulars  of  the  "  ccmIi 

charges,  and  expenses  mentioned  in  the  first  comd  tn 

the  declaration."    The  particulars  delivered  detdid 

the  items  of  such  costs,  amounting  in  all  to  11/.  UsM 

and  also  charged  80/.  for  a  bill  due  January  16,  I8fll| 

with  four  months  interest  to   17th  November  ICk) 

amounting  in  all  to  4&L  4«.  6d,    At  the  trial  before  At 

Lord  Chief  Baron,  at  the  GuildAatt  sittings  after  llil 

term,  it  appeared  that  a  bill  for  30/.  drawn  by  dM 

defendant^  and  accepted  by  Guy,  having  been  dii 

honoured,  the  defendant  requested  the  plaintiff,  tn  it 

tomey^  to  take  it  up  for  his  the  defendant's  honour, iA 

out  prejudice  to  the  plaintiff's  right  against  any  part] 

to  the  bill,  including  the  defendant  himself;  and  ste 

wards  at  the  defendant's  request,  and  on  his  proab 

to  pay  the  plaintiff  any  costs  incurred  in  suing  (h^ 

sued  Guy  on  the  bill  to  recover  SOL     Guy  becip 

bankrupt    pending    the    action,    and    the   defentei 

ordered  the  plaintiff  to  countermand   the  notice  ^ 

trial.    The  costs  out  of  pocket  in  Fisher  v.  Of, 

amounted  to  4/.,  and  in  all  to  11/.  14^.  6d;  which  win 

the  30/.  and  IO5.  interest  thereon  amounted  to  4£/.4i.S' 

On  24th  November  1835  the  defendant's  agent  plit 

the  plaintiff  13/.  in  part,  and  handed  over  to  hin  ^ 


nr  THf /Swe  Yjue  o?  WILLIAM  IV.  ^}\ 

I  ^jfbc  1^.  rl&U>  becoming  due  30th  December  1 835 ;       188& 
^^lipitifir's  attorney  thereupon  gave  the  defendant'^    T^^"^^"^ 
^{tt^f  memorandum,  which  was  produced  as  part        '^"^ 
1^  defeadani's  case  at  the  trial.  .  Waivwrioot. 

■■':.  .34th  iTdvemftcr  1835.  £    $.  d^ 

■,•.'  Ptid  on  account  Gf«ry*s  bill  and  the  costs  ,     13    0  0 
,    Sobme'ihiW 15  14  o 


'       *  ;  28  14  O 

Maoicedutfoa  dry's  bill 1  16  0 

80  10  6 
t:taitttobepatd(a> 1114  6 


r 
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42     4  6 

atttir'  this  accotint  was  delivered  the  defendant's 
fijit  propiised  to  call  before  the  SOtb  and  pay  the  re- 
4to  of  the  debt  and  costs ;  II.  IG$.  was  afterwards 
H^tQ  the  plainUff 's  attorney  on  the  defendant's  be- 

i  ■ 


lintiff 's  attorney  swore  that  he  took  Sabine's 
1  from  defendant  before  it  was  due  as  a  collateral 
Surity  only  till  the  30th  November,  and  not  in  part 
tcbarge  of  the  debt.  The  defendant  contended  he 
ui'^only  liable  on  the  first  count  for  costs  out  of 
<latJ  Lord  Ahinger  told  the  jury  that  the  plaintiff 
b4t  liberty  to  appropriate  the  13/.  received  from  the 
Kndant  to  part  payment  of  Guy's  biU^  which  he 
81  Jidceli  up  for  defendant;  and  that  the  evidence 
ik  defebdant's  agent  promised  to  call  again  on  the 
Ifinfik^'s  attorney^  and  pay  the  \\L  145.  Qd.  due  for 
Ml  was  admissible  on  the  account  stated,  so  that  the 
liblffif  might  recover  the  balance  of  costs  due  above 
bie  put  of  pocket  on  that  count,  which  was  thus 
X  open  by  the  above  appropriation.     Verdict  for  the 

iukiff  on  the  account  stated  for  7/.  10^.,  the  balance 

'f  ="•  ■ 

„:.:    ,        :    ;  ,      .  (o)  Viz.  iu  ri*/ier  V.  Guy. 

R  r2 
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1830.       bfWs  fbundtoWv^e  ki^'6t«Atii^V?fti 

'^^^'^l^    c6urt  ak'  cortti  bat  Ot  poMi^t;  iuA^prtSrefi  to^l 

?**      ilentfdr  tbeiri;   The  jury  ftiitffl  f^t^^ffldRfefiib 

bill  for  iel'Ws.  vtts' ^'t^H'i'k&kiit^iS'W^ 
mm  of  tH^  diibt  Mti  ftiM  {h6>  '^miitmW-  ' ' 

'  iTefi^'nibV^  in  this  t^W  fei^  k'^iA^  tridi' 
^imd  fHkt  die  ^l<(}Atliniiia'«^dp|^'hiki%ff<l 

aci^uiit  stk^edV  inof  Vira  &iit)e^i!^'>«feiyuJMi6|[r 
\p^i  Abihift^t.  Bi'  ThtiMt  pmeviHii  mi 
eHdMic^6n'th6  inipi't^ibh  fUitthie  l[dai^<^iAd 
t6  ^pjpiy  the 'pAyinferif  iifadc!  1^  "tti^' Oefttia^e 
coste  dti6'  fHth'  htrtjir  t'ttibuglif  1i(»''pr(toiy^<ii^ 
ikatiHtUsA  to  ^iiy  t>ft^i<i^l^'  ctiU^t/'iaAff' 'thibChJ 
abdtidariif '  yvid^Acb 'of 'AW ')laci^fat'''ilavfif^'<li^ 
b6liw»en'4he ' ^kH\k^.  'ih'M  alst^' coUtdMeif ^tl 
plkintfff  cbtiM  oiiiy  tfectf^yr  thi^  cttSty  offt'W 
utider  tha  first'  cotiW:.] ''  iAt  riiW'ha^^^Weil*^ 

Bompas  Serjt.  and  TF.  jff^.  Watson  showed  cause 
question  is,  M'hether  the  plaintiff  was  entitled 
cover  bn  thd  cotrfit  on  kh  acb6ilrtt'  «itat^f  "TI 
ticxilars  dd  "itdt  pteYent  "the*  "pWriHdP'ftiiWIrtil 
flife  '^iti6Miii  of  the  bffl'Tor  '30?;'tettH>fhttf*ei«;'. 
thfe  co^ts  i6  ^hidK-  ih&  deftHtfaitft^'^ka-  lU^ 
though'  by  the' judgi^s  e^ttt^' tt^'^^ttflrf*^ 
called  tm  to  ftirtiish  J^rlWiciiliirt  of  ^ftttiiltta^bHqfl 
coiWi,  thosi  airftuklly  fdVni^Hid'detdiKd  itfeta*\All 
claim  ^hieb  (ibuld  be  establikbed  (M^AyHtim 
urttess  thferie  Va^  frttid  ijy  the  ]^laihlil)t'*^rtitel 

ant  itastnisled  at  surprised  at  thi^  t^klH'^lM^'^rffi 

•  .  .  ■     '-  •  -.  .  r.   ■'•  .-      ■•  .vol  ,^;t  liij  01 

(a)' The  161* iGt.  bill  ivas  piud  Itftef  tiU^cJIon  1umigfa^|[fl 

V.  i4v^»,  2  Cajpp.  329. 

•   ■'■.'•; 


*!l#<®iji  |[jt,  A».,«if|wient  »(,.^  bill  of  particulars  ex-    "'^jT''^^^ 
llllW88|fte>iWP.!^ft«*4»!^t,:tbe  ip^Ueu  on  a^punl;  of  i. 

ta^i^f^i^f  qty  ^.ft^edlaratipn,  Brx^n  v.  Hodgson  {c)i 
Heath  3.  aayjlii^^^^^  |)be,.Qom:U  most  Apt  driv^  plaip^ 
tifi  to  their  special  pleaders  to  draw  their  bills  of 
HfftiKHlaf}^,  J  B^k^^ur$fi  v.,W<ithiss  (d)  pbows  that  }f  a 
^^^.il^)MSippjl^/i.hett^^  case  ipr  the  plaintiff^  than 
In  ^fjyiMlf.poi^^  dp  M<i^cler  the  particolars  delivered, 
^jfflfl  .^nS^r^Wiel^iof,  ^bat  proof  upon  hi$  declara- 
||pij,j,jrf0iif  ^p  PW^r  pMt^iu  by  tl|f  defendant  ad^nit- 
^•\\^^\4fi^Sd^,^^i^  \^  4ue  to:  thQ  .plainlUF. foir  posts. 
ISW^f^tiWW  ffoduced  tOjSboiy.  that  the fbiil. which 
^  jf^ijfC.^  ^fittopiey  :«TOr^  was  deppsited  as  a 
'SWtefff^firW^  in:^ct.taki9P,  a?  par^  payment,  it 
JK^if^^iclden^se ,  for  the  plaiAtiflf,  for  the  ptlier  obj^jct. 
MSF4ff»^?'lfr.4f.PPti  dpiibtffl  wl^ether  the  papeQ 
^Hffid -jipc^^j  than,  tl^  ,tb?.,plabtiff  clauned  }\i^ 
'*!l«f?;rfi>K JS»^*J^ilTlJe,  defendant,  by  giving  eyji- 
dence  to  destroy  one  count,  set  up  that  on  the  account 

.i/jlTelff  (and  ^U$%  con(r^..  The.  defendant  was  mis*, 
!flt «V .^^ IW^ulnffs ^  Jto  the. amount  to  be  paid  iiito 
flioff^jai^  i^,to  t)ie;  i^vidf^ncp  nqcessary  to  be  adduc€;d 
^his.qi^cK  and/Wit^  a^rpiised  at  the  trial  by  the  appli- 
9ISISI^^:  the  ac^owleclgni^t  put  ip  by .  the  defendackt 
1lhtl>e)iPpmtfpn,t)i.e  apcoui^t.  ^^^*  1*1?^  f^ain  ques- 
^9t|^f^^;it<f  yras9.;«i:Iie(iber.th?  defendant  wa^  Uab>le 

te*»XifflWre  tJ^a^  4/v't3k^  co^ts  :out  of  pocket,  and 
%^r  ,t|^.^iH»%.|IO/.  ^vedfop.in  the  secpnd.  couqt, 
ll4if»jin.^cowpl(qt9^  P^vl.f  and  tjhie  jury  having  foufld 
^  the  bill  for  16/.  16s.  was  deposited  with  the  plain- 
tf'tio^  by-way  of  collateral  security,  as  he  asserted, 

(0  8  Biog.  411«  (6)  3  M.  Ac  S.  980: 

(0  4  Ttaat  189.  '  {d)  t  Camp.  68. 
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^  ^8^«       but  in  part  payment  generally,  all  question  bo'lh^^  lull 

St^^'T^^    is  at  an  end.    Now  th^  particulars  dearly  npi^ly 'to 

.9,  money  paid  on  account  of  the  bill.     [ParJ^  B:  F^ 

WAiNwaicflT.  iiups^  strictly  speaking,  these  are  partieulArs  bf  deMilltid 

on  the  counts  for  money  paid  and  on  th^-Mitottiit 
sitated,  though  in  form  applying  to  the  whole' ^ddbish^ 
iSbtk.  Woutd  that  circumstance  have  preitexitb^  tiie 
plaintiff  from  recovering  tlie  costs  on  the  whdll^  dibdkr 
lUtion?]  The  particulars  had  no  menttoii  of  aii 'Hb- 
ooimt  stated.  Had  they  done  so,  the  defiendiinil  wkdd 
not  have  gone  to  trial  at  the  hazard  of  tfie  j^iMiff^s 
jpiroving  some  adcnowledgment.  If  the  piaml9ff'(i6ttld 
(mljr  reoovtt  on  the  first  count  the  costs  peiA  <Mit  of 
pbeket,  and  the  defendant  paid  the  amoimt  iit  A^ki 
into  court,  how  codd  the  plaintiff  go  on  to  Wc  4lp, 
ilmder  the  last  county  that  the  defendant  had  adcnow- 
ted^d  a  larger  sum  to  be  due  i  Iibirsi  v.  Wdikiii^iotB 
iioC  apply;  for  the  piete  of  evidence  put  in  b;^  tbe^ de- 
fendant, and  of  which  the  plaintiff  seeks  to  Avail  -Utt- 
sdf  in  order  to  evade  hi^  particfulatii,  is  a  mer^'dliitiiof 
a  sum  for  costs,  and  not  evidence  of  an  account  'irtated, 
no  balance  having  been  struck.  [Lord  Abinff'et'Ci.B* 
It  is  evidence  thus  far,  that  the  defendant  stated  to 
odier  persons  that  the  payment  made  by  him  to  the 
plaintiff  was  for  costs.  Parke  B.  You  say  no  calse  was 
made  out  by  the  defendant,  (separate  and  apart  ^frotn 
eiadence  given  for  the  plaintiff  by  his  attorn^,  which 
was  disbelieved  by  the  jury)  so  as  to  entitle  the  plaintiff 
to  take  advantage  of  the  defendant's  evidence  accerd* 
ing  to  Hurst  v.  Watkiss.  Aiderson  B.  Tlie  question 
Is,  whether  the  defendant  was  surprised  at  the  trial, 
not  by  the  use  made  of  the  last  count,  but  bf  the 
tiatuie  of  the  demand  itself.]  The  particulars  ddit- 
veved  put  the  defendant  on  inquiring  whM  co0tB  had 
been  personally  mcurred  by  the  plaintiff,  and  th^  lemdt 
showed  t^at  he  paid  enough  into  court  on  (hat  adeodnt. 


I  ■ . , 
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Ulf^AB^¥OEU  Cf  B. — If  this  case  turned  only  on  1836. 
die  point  made  by  my  brother  Bompas  on  the  autho  Fishxr 
ntf  of  Hurst  v.  Watkiss,  that  the  defendant  himsel  v. 

W^AIH  W&IGH  T 

jupjlioed  evidence  for  the  pkintiff,  I  should  hesitate 
IP  4ttade  in  hu  &vour ;  for  the  paper  put  in  by  the 
ibfendaQt  is  at  best  ambiguous,  and  must  be  combined 
fith  testimany  adduced  for  the  plaintiff,  (and  which  the 
jfuj  disbelieved),  in  order  to  give  effect  to  his  argu- 
ment But  the  true  question  is,  whether  the  defendant 
wii  really  nusled,  either  by  that  paper,  or  by  the  par- 
tiailars  delivered?  As  to  the  first,  it  is  clear  that  the 
fliutiff's  proof  was  confined  to  the  amount  of  costs 
piid  by  him  out  of  pocket,  in  Fis/ier  v.  Guy.  As  to 
the  secoodj  though  the  baron's  order  was  for  the  par- 
ticulars of  the  costs  mentioned  in  the  first  count,  the 
jirfpndant  could  not  be  misled  by  the  particulars  ac- 
tually delivered  by  the  plaintiff;  for  they  contained 
every  itcyn  that  could  be  proved  on  any  count  whatso- 
ever. Nor  does  the  plaintiff  expressly  abandon  any 
mat  of  his  declaration.  Ilad  he  stated  in  his  parti- 
puliD  chat  he  intended  to  avail  himself  at  the  trial  of 
atind  every  count  of  his  declaration,  it  could  not  he 
doubted  but  that  that  course  was  open  to  him;  but  I 
tiunk  those  words  suriilusage.  The  defendant  could 
M  be  misled,  for  the  plaintiff's  whole  claim  is  clearly 
Meted*  The  defendant  might  have  been  surprised  at 
tbe  trial,  by  the  unexpected  application  of  the  paper  he 
l*oduced,  to  assist  the  plaintiff's  claim  to  recover  on 
W  ecoount  stated:  for  he  lay  by  to  see  that  the  plain- 
^did  not  recover  more  at  all  events,  on  the  first 
^^^^1^  than  the  money  paid  into  court:  but  as  the 
^^^iddiee  given  would  have  been  sufficient  to  prove 
^^  the  defendant  promised  to  pay  the  attorney's  bill, 
*^  Was  not  misled  as  to  the  amount  of  any  claim  the 
Pontiff  intended  to  make.  Informalities  merely  tech- 
^^^^  do  not  suffice  to  impugn  bills  of  particulars,  if 
^ey  convey  to  the  defendant  substantial  information 
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1886.       of  l^e  n^ri^  ipf  ^evotificleittdv^hii^itfaBrpUfetf  IM^ 

...  !;M.fj-lj  (All".  'mU  'O/vrji  cii  v^firJrii-'  ni  i«w. 
Waihwiucut.      Parkk  B«^l  ia#flbnt>tb  the  I  ride  ilaii  dovhi.  Al'ftrtif 

tion  ip.  <a  ,par ticullp  t  itfl .  ^eaiandv  >  ion^i  ^  |)fBBctoie» w' 
plaintiff  bimnelfifromjigivingiievidcnte  ctHi  <S^  iVMf' 
does  not  pr0.¥euli  \l\imf  firami  i  taiaxig  >  iLdfaht^'^^i 
dciicc,.  whiQUi.^bopghi  #ve«/lb^  the!.r<ttfiHldMb  # 
another  purposQ^o^Isil^  >i^bowrf7that  4be  j^UlniiffiMI^' 
cuAUle4  to  ivaiiPVfiit.jEoi)  «r mater >io4ittbdiiii^  llM<  j^ 
ticulars^  thoMgU'COverediihy  ihB(«ieeklntioi|(r'but4'dl" 
of  opinioui  tbAt.iniAkiaiC»Be.tIiojeyidehce<b¥ougl|i<fel^'' 
ward  pq  lb(9:part]io4jUiiiiid9feB(1iirik^4did'in^ 
uny   account  |bacl,.)|^e«lt,  oUttadn.faelifPieeriJ tikd^oA^^'- 
plaintiff,  in  which    11/.  I4fs.  Gd,^  or  any  other  son^ 
had.  beea;$Dund)l}(i^  ,to  ibet  pluntifflil'on'iliAsr'pM'^k 
the  Gii^ebi  Kb^nefon^iiiritcfinnfat  «iicbeMui  ifiyti^lbl" 
other  ground] I ijlbinbifehe  i^intUf  .n.  Ug^tjofbr  I'tf '' 
satisfied  that  these  ptetutu^iB»ilthoughiJSaiekifidb0|l*' 
drawn,  did  not  mislead  the  defendant.    The  demuid 
in  the  first  particular  is  for  2ffii8rji£»6,  HoMy^pSi^ 
take  up  a.biU:at)ilib0  defendant's  request,  and  for  in- 
terest thereon ;  and  that  would  not  comprehend  the 
sum  claimed  by  the  first  count.     An  order  is  afte^ 
wards  obtained  forna'particular  oT'  tEe  costs,  chargefly 
and  expenses  mentioned  in  the  first  count  of  the  it* 
claration^  whidi  poptidiklar  was  aooeMbj^  delhtMi 
detailing  the  items  of  such  costs,  and  also  claiming  A^i 
amount  of  a  bill  of  ^xchihge  due  16th' January  lo^l 
and  interest.    Had  %  gone  bn  to  stat^  Ibkt^'ihe  {W^ 
tiff  sought  to  recover  thfe'  above  sums,'  ^*  pti  eacbaw.. 

every  count  of  thtt  dic!2lri!fion"(J),  it  Vbifld  lia?ctjw"| 

•  .* '  I    ■    ' ' '  I  till' 

quite  cleJBir;  but  I  tbink  tliis  defendant  mti'dt  habeas* 

(a)  1  Campb.  68. 

(/;)  See  as  to  this  Sidaxoays  v.  Todd  and  another,  2  SUrit*  C%  3f4  fi 'IW 
Wade  V.  Bcatley,  4  Esp.  7. 


lunfiff  did  not  intend  to  limit  himself  to  the  'first       fishb* 
xmt  in  seeking  to  recover  the  sum  claimed  for  costs.  v. 

\hiMt»iiM^  MglieAjthati  th^t  defenttanii  wn  tsiir-  ^^^'»'''''<'"'^' 
W4«  ftffitbat Ae  taiUife>imret  sup^o^i  f«om  tfalb  fbfm 
$il}>^;4ilribaQquQifbi<tli|ii»ntiie*iplii^  ^edcn^  to 

MV^i  kij  tkh  «aftHinvAenattK)untiiofi  «06f»  dM  of 
(NJSCliPll^dmf ^A^ia^gumene  vaiiibhtss>#beii  W(d  find 
Ml  I^LpiMfeulaiis  i^iwered:  id:,  ipuhuih^i^  of '  the' 
mP^hflffttoi  wAb  £MiJther  «iAo^icoatB.>  il'have'HO' 
«if  tot  ttotiidieiflferendttitiweUjkiiew'thflrt;  the'plrii>m 
f#Mig0ipg(i«rjU8  /iiholt  UlUofi  costs? -«tid>  tis  there 
HbMB^ifiMi  etyidefabeitoiiirammt'AiegUry  in  fttfding 
lM^(MjMiOiibt  efiiii)viisiiad«kiti6d)  byith^'d^^ 
Mloi)m:dM^thejDd9Lkni8t)ibe  dt«etia^g«dJ  »  ' 
iimjf.  tjiIjo  YHJi  'JO   ..\»')    •'1  i  -^i'    j1>hI/'   ':»   ,Iiii  .> 
l^<MlfI^lB.fmXteJltodq  test  «,  whether  19)^  pliim^ 
iSifOHU{Uc  midedjdiy  tfaeiiparticukrs-  ibi>tiSsked?    I 
4btf  «0iqiMk^itba4/]tfaan^I|  idarttfiokVt&ey  effe  Yrot 
!||hMtil4)ickttidniiinIth|iti^ouM     ^-^  ""    ''•='    '"  <'''> 
tnwnoli  oilT      jn»;Iiir»lji»    'ill   Lii-'^in.!'     ••     O'l'    ••  •  • 

Gii4fMp9QN<iBk.<kilica]ri:e2.  ^.'t  -i  .i.i:<  >ijr.-;        

•ni  lo'l  J>.jji  j-'ii'i^ij  r.  jiii.i'M  ;i  .1.  Rmld 'discharged.  - 

jWgir.llo  ,>Jf-0"i    -JilJ    »'►    'iii.i  ;»).'.•."  J.    i.  ■■ 

"'jli  'jil)  io  liiiJu'J  i-'»l    ^liJ   '»'    '•  "'   '•  '  '■'•    ■  ■  ' 
;  ly}fl^U  ^i9d(  {(MbbQTjS.  agaimt  BoHBy  a  prisoner* 

l«Sa  ^u  ■    ^^ftj'V^^  ffrrested  po  tli^  18th  November  After  signing 
:&'^^!^  the  sheriff  of  S^"^'-, 

wdl^ex,  on^the  I^jt^i.-^i'pA  ,.  Qi?  that  day  the  ^eclara-  a  plaintiff  will 

^pOKSy  and  cannot  afterwards  treat  it  as  merely  irregular,  so  as  to  avail  himself 
tt  as  a  waiver  of  his  own  mistake  in  not  demanding  a  plea  before  he  signed  judg- 


o£  ibm  biU.of  ooats,  andaaolioeof  to 
gSd.  OBiibeat  the  Atfimiwnt  .gam 
ngtJDe  of  |)is  iaficatkmttt Bifci«:Aei«aa 
the  judgjantt  «n  that  dqrt'lNitiilo<ata>1 
till  the  26tb.  Tbe  defimdant  iwore  to  ■ 
pUindfis'  attcvney  to  his  belief  that  diere  i 
and  that  &b  applioadoa  was  made  vezod 
rule  having  bent  granted  to  set  aads  the 
nil  subsequent  proceedings  for  irreguiar 
on  the  groimd  that  thetewas  ao  dcnuiid 

Cwnaood  ahowEd  maso-  Tfaejodgni 
for  this  plea  was  a  nuUity.  By  Noi  I; 
rules  and  reguiati<»is  iu  Reg.  Gen.  Hi 
expressly  directed  that  every  pleMdibg 
tied  of  tiie  day  when  it  was  pleaded,  e 
no  other  time  or  date.'  This  being  an 
of  departure  from  the  rule,  affords  the 
occasion  for  enforcing  it.  As  to  there  i 
demand  of  plea,  that  form  wAs  wiared  1 
of  an  irr^ular  plea;  Bmd  r,  Stmrt 
cited  Zockhart  v.  Machttk  (J),  and  Pert 

(a)  1  CMtL  B.  7»6. 

(»>  i  T.  R.  861.  A  plci  af  wliit  ad  dioa,  thougb  m 
MUM  impiDperlj  enured,  was  held  (o  opent*  u  ■  mi 
then  right  to  impail,  >s  it  would  have  doM  if  Iboe  hi 


V. 

Bond. 
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P^m-idaiff  contnL    The  plaintiffs  could  not  treat       1836. 
At  plea  as  a  nullity  for  one  purpose,  viz.  enabling  them      \P^^^*^^ 
to  sign  judgment  for  want  of  a  plea^  and  then  set  it    and  Others 
ipagaia  as  being  merely  irregular  tar  another  pur- 
puc^  TIB.  in  order  to  sboir  that  as  sucbi   it  was  a 
ttmr  of  a  step  wbich  they  were  bound  to  take.    The 
;fliiatieii  of  the  easels,  in  fact,  as  if  no  plea  at  all  had 
.iKB.  delivisved.    In  Dakins  t.  Wagner  (a)  a  plea  was 
tidmed  without.any  .date ;  but  it  was  held  that  judg- 
jfeaat  could  notbe  ogoed  till  the  time  for  pleading  w^ls 
atf^  ss  widiiD  that  time  an  amended  plea  might  be  de- 

^  PiaKX  B.*r*I>erry  v«  Fuier  is  an  authority  against 
At  defisndant,  but  is  at  varianoe  in  principle  with  the 
his.csMs  of  PefpirM  v.  Murrdl(i)  and  Mocker  y. 
<Kfiny;(f;)  in  this  eourtU  hi. Ferry  w.  Fisher  the  rule 
to  plead  was  irregular,  being  given  before  the  delivery 
'Of  dia  declaratitini  and  the  plea  of  non  assumpsit  in 
''iiiaGlien  of  debt  was  a  nullity;  yet  it  was  there  held 
iofas  a  waiver  of  the  want  of  a  regular  rule  to  plead. 
My  inrothers  JBaUtaid  and  Aldersan  ageee  with  me  in 
tftomt  that  the  principle  of  Maclter  v.  BiUitig  is 
■iilii'  to,  and  iw^Ut  Co  pr^ail  in  this  case,  and  that  if 
1  plet  be  treated  as  a  nullity^  it  is  so  treated  ahso- 
Infedy,  and  £ar  every  purpose.  The  case  then  stands 
■if  no  plea  at  aU  had  been  pleaded  at  that  time  on 
Ae  10th,  wlien  this  plea  was  filed ;  in  which  situation 
of  tbiogs  this  judgment  could  not  have  been  signed* 

jElule  absolute. 


,  (^  Z  Ikml  P.  C  536.  ib)  4  Tyr.  611. 

(0  4Tyr.812. 


!.n/.      )!•  II?  n<  ]>  (Mj'l  .1  |jfii   'j'lj  i-th.i'ju  oJioiIJiiI  o/rj!  lud 

In  an  action     A^^l/MPSftX  ,vby,'!*ft,(*rjpr«r:  •««>«»  M>d><i*a^tofe 

Dv  toe  dr&wer    y  m  • 

against  the         >o   -flf'P  hift^of.^CljbaBgtfifiW  45f),  '4at«fA;^jI?e«cn&(r 

certain  bulSy  i      '   i  .«    n        i  i  ■  "       * 

payable  at         af^pth^^jfapUrfopi   jlitl^  i^9ine  )  f^OipUtlt^.  ^ybUe  AfRrdtt' 

thatbyagre^  t^fjAt Jqi\g.l^&>fe  ijh^  .^^)cil^  pkmlifl&/ttiid(a«f 

b^etwerthe  ^^Pi^g^^^^^A^wdms  x^.J^Wbefciof  ihflflatiaobiUb 
Sefendanr^    o^/fWrMge  .Jo  tfe^/ sf^Wfdf^terafitoi  mctotibncd^ttftr*^ 

icclpunce  of  "^''^^  j|Ueif\  iQ^ctaiQ  )sW*  s^flfl  $»Wr^i>i(W(q8^f|r  (llfcjte» 
the  bills  by  the  WB^jPft,  wdiil*^^B?llMi.*lv»o*fc»^^W;^ 

vrasn^tobe  tg^.^^(^8^^^,fv^^,m^^^fmi  ^ithif^),p:^dfi^WM*!^ 

th^laiiit^ff,     v^NiF^S^iwi  ¥iUh[iirt§»WMii5i(-  iPfttt  c4oW'pe|5f|lpq6« 

till  he  should   frjQ9»,tter^ftt^$b^fe9fej#p4iwh\»bjf§iB  pfwotortrpiimlftl 

he  shoiid  not    ex9bange,,4B;  ^:^B^^tfOi^s^^ht\sm^d^ltQi,^ 

averred  that  nftp^e,  s^k^  iw4  <^inn  .^  U^m^.^,  Wym  ^^.T^^tp^iOiir 
had^norre-  ^^^\  *«  .TWett4«t  fenherv wysit .ithftfl  aft^^fftftifcaii) 
covered  in  the  bf^orfi itN  j^ftakipg  and,. ft<»§p|ingftfT. either  |rfr.%,R»Mli 

action,  and        «  .n       <•         t  •      i       i     i         •         '        .         ••     '        . 

that  the  bills  b4}«^of;  ,excihftng?^  iR.  tb^r^^ri^wftiow  ;;in?pf|on^4,o ftk^^j^o 
twf  oHhosT    "P^P  i*^  day .104 JWK  i^M  ^ivefi^y,.*^  t^^ie^p^^^j 

drawn  by  the     p^ld  jt9,»the  J^^J,  J^WOI^^fiO  ,V§Mlg| ,tb^  f^9m^  ^h%^%^ 

Held,  on  de-    syflfl|.x;>r,iij5fflf y^ap^  ith^i^wi^! pro|ij^ryfin<)|»IflPftrififi^ 

murrer,  that         ..i    .i      .   ,         .A  i      a.         i.  « 

the  plea  ^W  ^^e  ipl^rgrt  tljiqfr^DfV)^  ^^4,,|^fi;eE\tll^  ^t^/%fer«7r 

for'nofshow-    ^^^ W^  .tb{^.tJ^Jr*e,.saMrfi§i?flW  9IWW/) 

ing  that  the  <»»  h-.,fn.'i:!:!  .i)!!:  '\UU\\  N,'  *)\U  .(inlv    \P'.»r  lo  muH  r.  ^)\ff 

agreement  for  varying  the  abspluti^  xontract  expressed  on  the  bulls  was  in  wriiinc::  r 
and,  iemhU,  for  iMC6nyib^:ihe'd^f^^^l4^HaMtit^  iiA}L^mkt^imti&^'m^ 
plaintiff, besides tha^pn|j^b^;i5^.,t  \nu,  uu  ;.«  J)ii,:/>';ii:  ;>i:  AVihny^Xmmhi, 


-  I    ! 
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style,  and  firm  of  Messrs.  Wyatt  and   Thompson  as        t9S6l 
aforesaid,  then  undertook  and  promised  the  defendant    ^^^^^^""^-^ 

.Adams 

to  re-deliver  the  ^\^  ^^o^i^o^  pqt^^  |iim  on  request,  v. 

but  have  hitherto  neglected  and  refused  so  to  do:  And     Woudley. 

aiMl^v^t  vtkd^^ikst'iiif  ctiHci  Mdkiiigi^^ 
6Xo)ian|p»'in  ^tfab  itoiibriMtbtv^ttie«lti0y)J6y>/tQ(Whi'oi«'^ 
i9(h^i)eMtb$^4S34vm6  c€»Httin  a^oitt'^hM  Wti^iMd' 

bttlbieitiidlitetbdhi  oflJhi^^^s^  ltittjetity's^E!i^eli^ti^,^'iS^ 

pUntitifi;iiafldJ)liwii  said^ ddfetidkrt'  t^M  itie^'d^ftiidtoit^ 
ittdi illl^the^oftlek»>Of  %4lk^  kid  '^io^^tli^. ^^M  l^hkntUt 

dUeMiint^i^iidi^bc^h  t^'^iHMcbi^l^aid' ald^ 

^d  IMlfr  of  jJ^ot)^  ill^  tb«  ^ld<'pi^tiiis^Oi)r^  ^dte^'^^cl^ 
fi«d{i  (Wido  ^bloh  >  tb^ipkiritifi^lh^if  ifct^iiiecf  'lb(  %b  dii^^  ib' 
bittin^itoidof««<$  Uu^edfy'bn^'^cli'  't»tk;6^aii)|;«i'i^t^^ 
tjil^eap^4iaiyki}n  ikAf^^§e}d}S^tibtli^  AU  U  ^^idlj' 
tbeil^li^bs&i^d'^^a^^^theti  ^^e^nSiti^i^Hrbetl^  th^'^An^^ 
ftedaiiif'  oPkhi^%^iJvGalia^^^'^e&tor^  tUbm'.^kii  iAr 
mk  ||dtraiaM«'lo  ^y'tb6>!sM^tki'of^Mnfey^ih4hfe' 
said'')|^»l^i^s6fy  hbte'isp^K^fi^'tto  ffkii  ij^adfff  <M6:' 

dMidrtgf^a'M  'tid^dptfng^idf  jeitf^i^'bP  tti^Jitfd»ifiBd%l 

lkite»'46tt  iititiie^  ttifid^eye'di^'dl^ikikl^  IjeM'^ti' 

aAd'^tingukr  th6'^<^^,^<tl^H^^^^^ 
wKknib  i^r^  iit'B.'Binyteg  deoM^^'M  tti€f  tithe  df  Ubf 
deMbV  toljcbittg'flfid  con^einktg^a  e^rt^  citb^^Mkn^'ik^ 
wit,  a  sum  of  300/*  which  the  plaintiff  then  claimed  to 

h^;,d|iii  tp  tw  fifpm  t%  ^W  M^A^Mngky  w  wcdb^ 

administratrix  as  aforesaid,  upon  and  by  virtue  of  Ji 


'  I 


Adamb 

V, 
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1896i  cerUdn  other  promisaory  note,  of  wliidb  ifao  pl^itil 
was  then  the  holder  and  indonee,  theretofiaro,  to « 
on  10  February  1089,  made  by  the  said  iL  JBnyi 
WoEDLEY.  deceased  in  writing,  and  by  whicb^  the  taid  It^BiMg^ 
deceased  prosaised  to  pay  on  demand  to  one  6.  Wp 
or  order,  5002.  for  value  reoeifed»  with  interest  at  ^ 
per  cent*  per  annum  from  the  date  thereof:  And^i 
defendant  further  says,  that  afterwards  aad  at  the  4 
of  making  the  said  bills  of  exchange  in  the  said  dad 
ration  mentioned,  and  before  the  ^omnmncenwBt,^ 
this  8uit»  to  wit^  on  S9  December  18S4,  the  phuntiff  * 
about  to  bring  a  certain  action  at  kw  aguost  theai 
Jf.  Am  Bingley  as  administiatriK  as  aforeasid,  la  i 
cover  the  said  sum  of  money  in  the  said  laat-mentifsp 
promissory  note  specified ;  And  the  defendaotiortiM 
says,  that  afterwards  and  before  the  making  of  the  M 
bills  of  exchange  in  the  declaratioa  mentioned,  an 
before  the  commencement  of  this  suit,  to  wi^  en,d 
same  day  and  ye^ur  last  aforesaid,  the  de&ndanl  «| 
indebted  to  W.  Cater,  R.  Marecoch,  and  J.  JP»  Qrm 
as  assignees  of  the  estete  and  effects  of  the  said  psiM 
so  using  the  name,  style,  and  firm  of  Messrs.  i^ 
and  Thompson^  then  being  bankrupts  according  tod 
laws  then  in  force  concerning  bankrupts,  in  a  efrta 
large  sum  of  money,  to  wit,  the  sum  of  1 17/.  6is.  6d^' 
the  said  defendant  and  the  said  J*  Croitt.  were  41 
charged  from  all  liability  to  the  plaintiff  upon  the  Mi 
promissory  note  so  by  them  n^adeaii  aforesaid}  iU{ 
the  defendant  further  says,  afterwards  and  before  4 
oommencement  of  this  suit,  and  before  the  making  n 
accepting  of  the  said  bills  of  exchange  in  ths'Sflj 
declaration  mentioned,  te  wit,  on  S9i  December  M^i 
for  settling  the  said  acdpos  so  as  aforesaid  d^pepdin 
between  the  said  plaintiff  and  the  said  Jk  GmfipiM 
between  the  plaintiff  and  the  said  defei^dant»  -^iP 
agreed  by .  a^d  between  the  plaindff  on  thOrOVS^lii 


1  Ae  ctefendtnt  ori  the  other  part,  that  he  the  phhi-  igK^ 
ibodld  not  ptoeeed  laHher  in  the  said  actions  or  ^""^"v^^^^ 
ler  of  Aem,  so  then  depending  in  the  said  court  as  Adams 
rtiddy  ahd  that  he  ihe  defendant  ithould  pay  to  WoRntev. 
liji  Smith,  dien  befa^  attorney  of  the  plaintiff  m 
Mid  action^  the  costs  fncarred  by  the  pkiritxff  in 
i^ctftion  tff  the  sidd  Actions  respectively,  and  that 
iie  plainHff  should  Itiake  and  draw  his  three  seferri 
I  df  ezdumge  upoti  the  defendaht,  each  for  the 
Mnt  of  the  ttnm  of  451.,  one  at  six  months,  another 
f  nontbs,  Und  the  third  at  18  months  after  the 
9  thereof  respectively^  and  which  said  biDs  of 
ttbge  be  the  defendant  should  then  accept  aiid 
M^  to  the  plaintiff,  and  that  he  the  defendant 
iU  pay  to  die  plaintiff  the  said  sum  of  1 17/.  6$.  6d. 
iMi  to  the  said  Ifl  Cater,  R.  Mcrecoek,  and  J.  F. 
^  as  srich  assignees  as  aforesaid,  if  the  defendant 
he  iaid  J.  Gtdtt  -ifet^  not  liable  to  pay  to  the 
stiff  the  ttaid  ^nl  Of  money  specifted  in  the  daid 
Uissory  note  so  n^adeby  them  the  defendant  and 
nid  J.  Gaitt  as  aforesaid;  and  that  he  the  plamtiff 
lU  indemnify  him  the  defendant  iVotte  all  claims  and 
iods,  action  and  actiortsi  #hich  the  said  W.  Cater, 
Merecoeh,  ahd  J.  F,  Oroom,  as  such  assignees  as 
esaid,  might  have  upon  him  the  defendant  in  re- 
st of  the  said  sum  of  illlSs.Bd.,  and  that  upon 
pijment  of  the  said  costs>  and  of  the  said  sum  of 
lBe.6d.,  and  upon  his,  the  defendant,  accepting 
idd  bills  of  exchange  so  to  be  drawn  by  the  plain- 
upon  and  accepted  by  the  defendant  as  aforesaid, 
die  defendant  and  the  sidd  J.  Gaitt  should  be 
ftarged  from  all  K&bility  to  him  the  plaintiff,  upon 
Mid  promissory  note  so  made  by  the  defendant  and 
laid  J.  ChnttZA  aforesaid,  if  he. tbe  plaintiff  should 
Mer  in  the  said  action  so  to  be  brought  by  him  the 
itHF  agiinst  thi  said  M.  A.  Bingley,  as  such  ad- 


Adams 
r. 
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1836.  ministratrix  as  aforesaid ;  and  that  until  he  thepli 
should  so  recover,  or  if  he  the  plaintiff  should  i 
recover  in  the  said  action  so  about  to  be  comnx 
WoRDLEY.  by  him  the  plaintiff  against  the  said  Jlf.il.  Buig 
such  administratrix  as  aforesaid^  that  he  the  pi 
should  not  require  the  defendant  to  pay  any  or  * 
of  the  said  three  several  bills  of  exchange  So 
made  aiid  drawn  by  the  plaintiff  upon  anil  ace 
by  the  defendant  as  aforesaid :  And  the  dcsfe 
further  says,  that  afterwards  and  before  the 
mehcement  of  this  suit,  to  wit^  on  the  said  29th  23 
ber  1884,  he  the  defendant  did  pay  to  the  sal 
Smith,  so  being  the  attorney  of  the  said  ptainti 
the  said  actions  so  brought  by  the  plaintiff  aguni 
defendant,  and  agtdnst  the  said  J.  Gaitt  as  afon 
a  large  sum  of  money,  to  wit,  the  sum  of  362.  t 
for  the  costs  incurred  by  the  plaintiff  in  the  pic 
tion  of  the  said  actions  respectively,  and  did  klsb 
pay  to  the  plaintiff  the  said  sum  of  1171. «».  JM. 
that  he  the  plaintiff  did  then  make  ahd  dr^wiiijk 
several  Inlls  of  exchange  in  writing  upbn  the'dii 
ant,  each  for  the  payment  of  the  suih  o^  45/.,  and 
made  one  of  the  said  last-mentioned  bills  of  ekd 
payable  six  months,  another  of  them  IS  months 
the  third  of  them  18  months  after  the  date  of 
respectively,  which  said  last-mentioned  bills  o 
change  he  the  defendant  then  accepted,  arid'  deB 
the  same  to  the  plaintiff,  who  then  took,  accepti^ 
received  the  sdd  sum  of  117/.  6«.  Gcf.,  knd  ^(i 
last-mentioned  bills  of  exchange,  upon  the' t^ 
agreed  upon  between  the  plaintiff  and-  delleri'dk 
aforesaid:  And  the  defendant  further  says,  thJtf'i 
wards,  and  after  the  payment  by  the  defendant'! 
plaintiff  of  the  said  sum  of  117/.  6$.  6e/.  asl  aJR^ 
and  to  the  ^md  G.Smith  of  the  said  som  of  1)^.  anil 
said,  and  after  the  baid  several  bilk  of  ext\ 
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eensopi^cleaml  tl^awn,  and  Accepted  and  delivered       1836> 
1  the  piaintiff  as  aforesaid,  Iq  «ii,  on  7th  February     -■^•'^•J 

335,tiie  said.plainlifTdid  cunimcitcc  an  af;tIon  against  „. 

Bsaid  AI.A.Iiuitjlc'j,  as  administratrix  as  aforeaaid,     Wobdley. 

«  llie  recovery  of  the  said  sum  of  money  so  claimed 

i^due  to  liim  llic  jdaintifl'  upon  and' by  vir^pe  of 

lesaid  promissory  note  so  t^tade  by  ihe  i&iA  R-  2iiiig- 

*  deceased,  as  aroj;esaid,  and.  wliicli.^said  last-mcn- 

DD^d  action  v&s  a%  1)19  time  of  the  cpm  men  cement  of 

iBsuit,  and  siill  is  depending  in  the  spid  court  of  our 

«dl(?rd  the  king  before  the  baroiid  of  ^iq.Ef^clicqucr, 

SpHy  undecided  and  ^undetermined :  Apd  tlie  defcnd- 

|t  Kirthet  says,  that  the  said  plaintiff  ,ltt.s.  not  as  yet 

lorereti   against   the ,  said   M.  A.  ji'm^ley  as  such 

Nnistratrix  as  nfyresnid,  ill  tlic  £nid  V^t- mentioned 

!&>n,  and  t]iat  tlie  sqid  bills  of  exchange  in  the  said 

jdaralion  nientiancd  are  l»:o  of  the  biJJi^  of  exchange 

inwdeand  dFaivii  by  the  plaintiff  upoif.^nd  .accepted 

rthe  defenduut  ai^  aforesaid,  {tiKl  nqt.pfbcr  or  dif- 

,I|ljpipTj?r,  8f»Ung  ^  pftus^a^ t(i^t,  tjie, defendant  In 
jIll^hiB  Mid,'pl¥j^  at^tef!,.  tb^^,  ijsfofe  the  making 
I t{K,bjll8 pf  E)^(;haiig^,i^.,the  paid  declaration  men- 
J^.it  w^.^grpf^^  betjreien,, the  plaintiff  and  the 
l^jOd^Dt,  t}i^t  upfil  th^  plain^^eli^ulfl  recover  fgainst 
^^,A,Bi^g\ey-,  in  thp  said  ple^  mentioQed,  or  if  the 
jdpti£|^  ffipK^  t>,o^..^<^P^^'^  Agajnet  her,  as  in  the  said 
Mj.  puntioned,,  the  ]^]^int)^  s}iojukl.  pot  require  the 
fatdani  to.  pay^^itl^er^^  tl^e  9flid  bills  of  exchange 
pii£repd  t9  b,e , drawn,  ap^  thp  dfefendont  docs  not 
NliliXi  M^^.  P'?*  ^lfg^,such|agi;eem?lit  to  be,  or  to 
T^^^jpip  ^fitifl^^pd.j^^t^.tlei^n^wit  in  and  by  bis 
|ji^|;,«^;fi,Bf>nt^^Ct  dij8'ST'fl8/''°'°  '"**  "'*"  incon- 
lait^.wkb  the  0|()ntrActs,  f  ofi,^,i|u;d  in  the  said  bills  of 
jUfg^  in.  writing  ipthe  »ai|i;l  decWaljon  mentioned, 
i^jlCe]^,  Ifjf^  l^ufb  fpiftfactf  ^o  (jiSering  and  being  so 
roL.  I.  s  s 
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inconsistent^  to  control^  varyt  <uid  alter  the  eontne 

contained  in  such  bills  of ,  exchange,  and  yet  doet  b 

allege  or  show  such  contract  so  difieriag  from  m 

being  so  inconsistent  with  the  said  contracts  m  t 

said  bills  of  exchange  in  the  said  deeUraiioa  dm 

tionedy  to  be  or  to  have  been  in  writing*.    Joinder. 

1 
Chandless  for  the  plaintifTi  supported  the  demiirr 

The  plea  is  bad  on  the  general  deo^urr^r,  for  not  st 

ing  the  transaction  on  which  the  defendant  accep] 

the  bill,  and  that  there  was  no  other  considerationj 

it^  except  that  particularly  laid  in  the  plea  (a).    Tl 

point  arose  in  Davis  v.  Holding  {b),  but.it  was  ^ 

unnecessary  to  decide  it.     As  to  the  ground  specull 

assigned,  the  agreement  npt,  to  enforce  the  bilk  ( 

exchange  should  have  been  stated  to  be  in  writini 

in  order  to  exclude  ail  reasonable  intendment  of  u 

other  state  of  circumstances  in  which  the  defeDdv 

would  be  liable.    The  plea  is  insufficient  beosnie 

written  contract  oan  only  be  varied  by  a  writteoi  li 

not  by  an  oral  contemporaneous  contract.    Had  ilK 

been  taken,  the  simple  question  fat  a  jury  woold  bvi 

been,  whether  or  not  there  was  such  a  contract  M 

here  relied  on,  without  reference  to  the  fact  wlielb 

or  not  it  was  in  writing.    [Parke  B.  The  modern  cii 

in  which  the  courts  have  refused  to  alter  a  written  i 

struraent  by  oral  evidence  of  a  contemporaneoat  sgic 

ment,   are   Moscly  v.  Handfard  (c),   and    Faster 

JoUyid).]    In  every  stage  of  pleading,  after  the  ded 

ration,  the  agreement  by  which  it  is  sought  to  vaij 

written  contract,  should  be  shown  to   have  been 

writing.    Case  v.   Barber  (e).     [Parke  B.    That  CJ 

turned  on  the  statute  of  frauds.]    The  rule  of  plcsdi 

(a)  See  Noel  v.  Rich,  5  Tyr.  R.  632.  (6)  AnH,  871. 

(f)  10  H.  &  Cr.  729.  (d)  6  Tyr.  R.  239. 

(e)  T.  Raym.  450  j  1  Saund.  276(de)i  gee  1  Coke's  Re{».  bjf  Ff» 
5  p.  353,  n.  (B.) ;  1  Chitty  on  Pleading,  213, 458,  561,  4th  ed. 
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leqimi  A  greater  particularity  in  the  plea,  because  it       18S6. 
raduM  the  cmieral  chariFe  of  the  declaration  to  one        ^  v^^^ 

^  ®  Adams 

qwcific  pointy  which  i$  all  that  can  be  afterwards  _  v. 
tlivtrsed  in  the  implication.  One  point  insisted  upon 
ibr  the  plaintiff  in  WAittaker  v.  Mason{a)  was^  that  the 
plea  let  up  matter  which  was  not  written  in  qualifica- 
tion of  a  contract  laid  in  the  declaration;  and  it  ap- 
pein  from  the  judgment  of  the  court,  that  had  the 
declaration  alleged  that  the  contract  insisted  on  by 
tte  plaintiff  was  in  writing  signed  by  the  defendant, 
Ae  court  must  have  taken  notice  on  the  record,  that 
die  plea  sought  to  vary  the  terms  of  such  written  con- 
lliet  by  eiddence  of  the  usage  of  trade. 

Hie  Qmrt  here  stopped  Chandleu,  and  called  on 

Tifndale  to  support  the  plea.  The  plea  at  its  con- 
dorian  states,  that  the  bills  sued  on  are  two  of  the 
Ufa  made  sod  drawn  by  the  plaintiff  upon,  and  ac- 
cepted by  the  defendant  as  in  the  plea  mentioned,  and 
not  other  or  different  bills.  [Parke  B.  It  does  not 
tMe  that  there  were  no  other  bills  accepted  by  the 
defendant  and  held  by  the  plaintiff,  or  that  the  de- 
faidtQt*s  liability  on  the  promissory  note  was  his  sole 
faWlity.]  As  to  the  other  point,  Alexander  v.  Gard- 
■fl'(i),  and  Goss  v.  Lord  Nugent  (c),  show  that  when 
tibe  time  for  delivering  goods  is  fixed  by  a  written  con- 
^ftct  not  under  seal,  it  may,  before  any  breach  of  it,  or 
'  tke  breach  be  waived,  be  extended  by  a  subsequent 

^  agreement.  [Parke  B.  You  rely  on  having  alleged 

• 

^your  plea  a  contemporaneous  oral  agreement] 

tiord  Abingeb  C.  B. — The  case  of  bills  of  exchange 
'^ds  on  grounds  differing  from  that  of  contracts  in 
general;  as,  for  instance,  those  for  sale  of  land  or  goods. 

W  2  Bing.  N.  C.  359.     (6)  1  Bing.  N.  C.  68 1 .       (c)  5  B.  &  Adol.  68. 

ss3 
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1836.       By  the  new  agreement,  the  time  at  which  the  bffls  wes 
^"^^""^^^     to  be  paid  was  to  be  prolonged,  but  the  contract  coi 
V.  tained  in  them  was  only  to  be  dissolved  conditionaDy,  an 

in  a  particular  event-  They  should  have  been  dep 
sited  by  the  defendant  in  the  hands  of  a  third  perstt 
while  Adams  v.  Bingley  was  pending.  The  defendai 
is  estopped  from  going  into  evidence  to  show  that  tl 
time  for  payment  expressed  on  the  face  of  them  wi 
altered  by  the  agreement  mentioned  in  the  plea.  A 
collateral  contract  for  putting  an  end  to  a  bill,  and 
giving  it  up  to  the  aqceptor,  is  a  species  of  satiB&e- 
tion,  and  oon^istenit  with  its  t€[rms(a)i  whereas  thii 
plea  sets  up  a  contract  for  varying  the  period  at  whicl] 
these  bills  were  {>ayable,  which  we  cannot  enforce  an 
these  pleadingBi  without  disregarding  decided  cases. 

Parke  B.-n^The  parol  agreement  set  up  by  the 
defendant,  seeks,  to, postpone  the  period  for. payment 
of  the  biUsi  till  Adfun^  ▼•  fiingley  should  be  dedded : 
the  efiect  of  which  would  ,be  to.  make  their  payment 
cpntingent  on  that  event,  and  to  alter  the  absolute  oi- 
gngcment  made  by  the  bills.  The  pl^a  is  bad  on  that 
account. 

The  other  Barons  concurred. 

Judgment  for  the  plaintiff. 

(a)  Walpole  V.  Ptt/w««y,  Doug.  367 ;   FiU  r.  StreH,  M.  &  M.  ^ 
Thompson  v.  Clubley,  ante,  482. 
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1836 
le  King  against  The  Sheriff  of  Essex,  in  a  Cause     v.«#fv^ 

of  Fitch  v.  Courtenay. 

HTCH  sued  Courtenay  in  debt  for  goods  sold,  and  An  attachment 
arrested  him  on  the  lj2th  June,  the  last  day  of  last  a^ainfia  slie- 
imty  term.    Bail  was  given  to  the  sheriff,  butspe-  "^»  ^^  having 
I  bail  were  not  put  in  in  due  time,  and  a  declaration  omitted  to  re- 
few  esse  was  filed  on  the  J80th  June,  venue  E$sez.  ^"^"  *  ^''P'^ 

pursuant  to  a 

t  the  23d,  being  in  vacation,  the  sheriff  was  ordered  baron*s  order 
a  l)aron  to  return  the  capins  in  six  days ;  on  the  ^^^H^^^l 
h  notice  was  given  of  special  bail  having  been  put  Gen.  M.  3  W. 
but  without  nbtice  of  justification;  and  the  defendant  half  an  hour 
aded  nunquam  indebitatus^  which  plea  was  returned  after  the  open- 
S6ih  JunCy  he  not  having  appeared  or  perfected  bail  on  the  day  af- 
've.    The  attachment  in  this  case  had  been  ob-  ^^'  the  projyer 

return  day,  the 

led  on  the  3d  t(  November^  returnable  on  the  10th,  court  set  it 
the  affidavit  of  the  plaintiff^s  attorney,  that  he  had  ^3  aiJ^'L"^*' 
rched  the  office  on  the  30th  of  June  in  the  mom-  were  not  per- 
(not  stating  the  hour),  for  the  return  of  the  writ  of  ,^ent  of  costs" 
w»i  in  order  (hat,  if  found,  he  might  rule  the  sheriff  and  of  such 

•..•.,,,  %  ,  ,    .        further  da- 

ting m  the  body,  but  that  no  such  return  being  mages,  if  any, 

I  "pursuant  to  the  baron's  order,"*  he  was  pre-  ^^^u!^?!^' 
«d  from  obtaining  a  rule  to  bring  in  the  body  or  plaintiff  to 
»ed  with  the  cause,  and  therefore,  on  the  Sd  No-  ^^^  Ih^he^ 
berlast,  Jer vis  (or  the  plaintiff  obtained  leave  to  is-  riff's  omission. 
an  attachment,  returnaUe  on  the  7jtb  (a).  .  Sea  lieg.  ^ay  move  to 
i.M.  3  W.  4.  No.  13.    The  plaintiff's  attorney  swore  set  aside  an 

...       1.1.       ./»!         11        ini  11     attachment 

-0M  the   baujusttnod  and  the  defendant  plead- against  him, 

he  should  have  joined  issue,   and  given  notice  of  ^*^®!i  ^}  *\^  "" 

•'^  '  ^  sued  to  the 

fit  the  Essex  assizes  on  the  30th  July^  and  that  coroner. 

Where  a 
The  defendant  had  died  on  the  6th  September,  after  which  three  sum-  plaintiff  in- 

»  for  entering  an  exoneretur  on  the  hail-piece,  and  for  delivcriDg  up  ^ends  to  make 
d-bond  to  be  caocelled,  were  opposed  by  the  plaintiff's  attorney,  and  ^     damages 
■"ged  at  chambers,  with  costs,  before  Michaelmas  term.  occasioned  by 

his  not  having 
ked  a  writ  of  capias  in  proper  time,  he  should,  if  in  vacation,  give  him  notice  of 
tention,  and  will  then  be  entitled  to  recover  all  such  damages  as  occur  between 
tTing  such  notice  and  receiving  information  from  the  sheriff  that  the  defect  is 
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The  KiKO 

17. 

The  Sheriff 

of  £SS£X; 

in 
FiTca 

V. 
COUKTSNAY. 


the  plaintiff  lost  a  trial  from  the  sheriff's  de&ult  in 
not  returning  the  writ.  On  the  llth  Novemhetf  vbl 
Michaelmas  term^  Piatt  obtained  a  rule  to  shoiv  cause 
why  an  attachment  issued  against  the  sheriff  of  JStfex 
for  not  returning  the  writ  should  not  be  aet  aside  with 
costs.  It  appeared  by  the  affidavit  of  the  clerk  to  the 
London  agents  for  the  sheriff,  that  on  S2d  June  1835, 
they  received  from  the  plaintiff^s  attorney  a  copy  of  a 
baron*s  order  calling  on  the  sheriff  to  return  the  cajm. 
The  agent  wrote  to  the  sheriff's  officer  employed  to 
execute  the  writ,  and  having  received  instructions  &om 
him,  on  the  SQth,  being  the  last  day  for  filing  the 
return  in  the  Exchequer  office,  the  derk  prepared  the 
return  of  c^pt  corpus  with  the  intention  to  file  it|  bat 
from  mistake,  and  without  collusion  with  the  defendant 
or  his  bail,  or  the  sheriff's  officer,  or  intention  to  dir 
obey  the  baron*s  order,  the  agent's  clerk  omitted  to  do 
so  till  half-past  eleven  on  the  morning  of  the  30tb,  being 
half  an  hour  after  the  opening  the  proper  office  for 
filing  returns.  The  affidavit  stated  the  motion  to  be 
really  made  on  the  part  of  the  sheriff  at  his  own  expense] 
and  for  his  own  indemnity  only,  and  without  any  c<dIo* 
sion  with  the  defendant,  or  his  bail,  or  any  other  persons 


J»  Jervis  supported  the  attachment  on  the  groQlttd 
that  there  had  been  a  de&ult  to  return  the  writ^    But 
first,  he  objected  that  the  motion  had  come  top  latei  be* 
ing  after  the  attachment  had  issued  to  the  coroner^  Tb^ 
court  overruled  this  objection.    He  then  urged  that  d»^ 
attachment  must  stand,  no  bail  having  yet  justified, ait  ^ 
that  his  affidavit  showed  that  the  plaintiff  repudiate  ^ 
the  bail.    Had  not  the  defendant  prevented  the  plaint 
tiff  from  trying  his  cause  on  the  jSOth  July,  be  nigbp< 
have  had  immediate  execution,  and  secured  payment  Q^ 
his  debt. 


Piatt  supported  the  rule.    The  plaintiff  sustaioed 
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.0  damage  frotri  the  return  not  being  made  at  the  last       1886. 
noment  of  the  29th  June,  or  till  half  an  hour  after  the     ^-^'^'^'''^^ 
)jmng  the  ofBce  on  the  30th.    The  affidavit  on  the  9. 

ytherskle  is  only  that  no  return  wad  filed  "pursuant  to  TheSaEBipp 
^hrmCM  otder^*  and  deed  not  say  that  it  was  not  in 

letatliy  filed  before  the  search  was  made,  or  that  the  ^^^ 
iqKmeiit  did  Hot  on  his  search  see  a  return  there  made  Cocrtekat. 
)D  the  30th.  The  plaintiff  does  not  object  to  the  suffi* 
WKf  of  the  special  bail,  for  he  has  not  called  on  them 
0  justify,  and  contends  that  they  are  bail  in  the  cause, 
od  cannot  be  exonerated.  [Alderson  B.  That  is  no 
lore  than  saying  they  shall  not  be  exonerated  till  the 
hintiff  sees  wheAer  he  can  fix  the  sheriff.]  Reg. 
Jtn.  Mich.  S  W.  4.  No.  13.  prorides  that  an  attach- 
lent  shall  issue  forthwith  for  disobedience  of  a  judge's 
ider  made  in  racation  to  return  a  writ,  whether  the 
!ung  required  by  such  order  shall  or  shall  not  hare 
*een  done  in  the  meantime.  [Parke  B.  Is  there  any 
sse  since  the  new  rules  to  show  that  a  plaintiff  waives 
lb  right  to  an  attachment  against  the  sheriff  by  stay- 
Qg  proceedings  against  bail  ?  Can  the  plaintiff  pro- 
ved against  the  sheriff  after  bail  above  have  been  ac- 
idly put  in  and  not  excepted  to  ?  Alder  son  B.  The 
^hment  would  be  regular,  but  set  aside  on  better 
Wns.]  Taking  the  return  of  the  writ  as  not  duly 
«^e,  the  defendant,  by  opposing  the  exoneretur  of  the 
^>  adopted  them,  and  cannot  now  proceed  against 
B  sheriff. 

^er  Curiam. — The  rule  for  setting  aside  the  attach- 
tit  must  be  absolute,  on  payment  of  costs,  and  Of 
It  ftirther  damages,  if  any,  as  the  master  may  find 
-  plaintiff  to  have  Sustained  by  reason  of  the  sheriff's 
ission  to  return  the  writ  before  the  30th  of  June. 
le  costs  of  the  reference  to  be  in  the  discretion  of  the 
^8ter,  and  ftirther  proceedings  to  be  staid  in  the 
eantime. 


Fitch 

V, 
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1886.  The  master's  report  having  been  now  moved  £ 

^^"^^^  was  read.     It  stated  that  the  plaintiflTs  proceedk 

V.  were  regular  and  the  debt  due^  but  that  the  plain 

of  ^^x'^  ^^^  ^^^  sustained  any  further  damages  by  the  sbcri 

in  omission  to  return  the  writ  before  SOth  June  laiit;  i 

that  each  party  should  pay  his  owti  costs  of  therd 

CouaTENAT.  ence.    It  assigned  the  master's  reasons  for  so  reporti 

«/.  76^)018  objected  to  the  ri^port^  and  ntored  to  rt 
it  back  to  the  master  to  inquire  what  was  dtie'toi 
plainti^y  by  reason  of  the  sheriff's  default  in  not  i 
turning  the  writ.  This  reference  was  by  order  of  t 
court ;  but  even  if  it  had  been  by  consent,  the  nuisl 
having  stated  his  reasons  on  the  face  of  the  report,! 
made  it  like  an  award,  which  may  be  impugned  forij 
defects  on  the  face  of  it.  The  goods  were  swept 
under  a  fraudulent  execution,  so  that  the  debt  ^ 
lost;  biit  had!  the  defen<Iant  lived' till  itftcAoie/ffutf  te 
the  plaintiff  would  still  have  had  tiis  personal  secuii 
as  well  as  that  of  the  attadhmeni  ag'ainst  the  sheriff 


-.  I  ■   '  J '  ■  I .  'i  ' '  1 ' 


Ptatt  supported  the  report.  [^Atderson  B'.  Th^  c 
culation  of  damages'  by  the  master  was  to  turn  on  1 
point,  whether  or  not  the  plaintiff's  attorney  had  gii 
notice  to  the  sheriff  of  his  intention  to  proceed  agUi 
him,  by  way  of  attachment,  for  the  ihtermedi 
damages  incurred  by.,his  neglect  to  return  the  writ 
the  proper  day.  Whether  he  CQuld  have  given  t! 
notice  must,  in  this  case,  depend  op  whether  he  kn 
it  himself  before  the  SOth  June.  It  was  referred  to  t 
master  to  decide  what  chance  there  was  at  any  time 
the  plaintiff's  getting  the  fruits  of  his  judgment,  an 
cannot  differ  from  the  report  in  the  negative*]  1 
defendant's  whole  property  had  been  exhausted  hj 
execution  before  the  arrest  in  this  action,  so  that  ai 
his  death  in  September  this  plaintiff's  only  remedy ' 
to  try  to  fix  the  sheriff. 
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Lord  Abimoer  C.  B. — ^I  see  no  reason  for  dbturb-       1836. 
BE  the  master's  report.  riilT^r^^ 

"  "^  The  KiJk'G 

V. 

Pake  B. — I  agree  with  what  my  brother  Alderson  TheS«E»irF 
Us  suggested^  that  a  sheriff  ought  not  to  be  called  on  jq     ' 

to  pay  damages,  uplessy  as  soon  as  the  plaintiff  disco-       Fnca 
Ten  the.  irregularity^  he  gives  some  notice  ,to  the  de-   Coum-EHAt. 
fisndant,  that  he  means  to  proceed  against  him.     Of 
come  the  sheriff  would  be  liable  to  pay  the  costs  of 
that  notice. 

Alderson  B. — I  am  of  the  same  opinion.  It  seems 
to  me  that  we  ought  to  assimilate  the  practice  in  vaca- 
tk^  to  that  in  term^  and  that  in  so  doing  we  shall  effect 
the  purposes  for  which  the  rule  was  framed.  Hhe 
plaintiff  therefore^  if  he  means  to  make  the  sheriff  liable 
for  intermediate  damages,  must  in  vacation  give  notice 
to  that  effect  to  the  sheriff,  as  he  would  do,  if  in  term,  by 
a  rule  for  an  attachment ;  and  he  then  ought  to  receive 
sQch  damages  as  occur  after  such  notice^  and  up  to  the 
time  when  he  receives  notice  from  the  sheriff  that  such 
defect  has  been  cured.  The  expense  of  the  notice  to 
the  sheriff  will  be  part  of  the  costs  of  any  attachment 
obtained  in  the  subsequent  term.  By  this  course  every 
nich  question  as  that  now  raised  and  referred  to  the 
nMer  will  be  avoided. 

.  Per  Ciruiwi.— The  rule  for  referring  it  back  to' the 
nuiaier  Was  hot  drawn  tip,  as  it  should  have  been,  on 
'eading  tlie  master's  report,  but  the  report  having 
l^n  read  before  it  was  granted,  the  rule  must  be  dis- 
^ged  without  costs. 

'  *-     S«r^  h  4  W.  4.  e.  67.  s.  tt ;  and  Kimp  r.  Hyslopy  ante,  77. 

'♦:.■..  -.J. ..■ .  ■■  • 


■  J 
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1836. 
'"^^"^^  Jones  against  Nanhey. 

In  ail  action  of   \  SSUMPSIT  for  work  and  labour  as  an  aitoney, 

indebitatus  as-    xx         ,«  -      n         t  -»      t*     »   i  n 

mmpsit  for  and  for  certain  fees  due  and  of  right  payable  to 

work  and  la-    |.jjg  plaintiff,  in  respect  of  his  retainer,  and  for  mowj 

bour  and  mo-  r  '  k  »  # 

ney  paid,  de-  paid  and  due  on  an  account  stated.  Second  plea,  u 
odihliSie^  '  *^  ^^^  breach  of  promise  in  the  declaration^  so  far  ii 
work  and  la-  the  sainc  relates  to  the  non-payment  by  the  defendant 
under  an  ^^  ^1^^  plaintiff  of  the  sum  of  2000/.  in  the  dedaratiov 

agreement  be-  firstly  mentioned  (except  the  sum  of  90/.  parcel  thereoO 
plaintifi'and  and  of  the  said  sum  of  ISOl.  ia  the  first  plea  men- 
f  ^"iStf  ""^  tioned,  m  the  manner  therein  mentioned,  that  the  said 
should  bestow  work  and  labour,  care,  diligence,  and  attendance  of  the 
labo^^in^en-  plai"tiff  ^^  th©  declaration  mentioned,  were  done,  gifSD, 
deavouriug  to  and  bestowed  for  and  on  behalf  of  the  defendant  oa 

secure  the  de-    ^  ,  .  j   ^i_     r  p     i.*  i. 

fendant's  re-  ^^^o  several  occasions^  and  the  former  ot  which  occap 
turn  as  a  mem-  giong  was  A.  D.  1832,  and  the  latter  a.  d.  1834;  andoa 

berofparha-  .         i        i       i    n     j 

mcnt,  without  cach  of  which  occasions  he  the  defendant  became  and 
to  deinand^of  ^^  ^  candidate  for  the  representation  in  the  Commom 
or  from  him  housc  of  parliament  of  certain  borooghs  called  and 
thercXany  known  by  the  name  of  the  Carnarvonshire  borough^ 
renmneration,  and  the  said  work  and  labour,  care,  and  diligence  were 

e\cci)t  such 

sums  as  the  done,  given,  and  bestowed  in  and  about  the  ender 
plamtiir  vourinff  to  secure,  and  in  and  about  the  endeaTOur 

should  dis-  ®  ' 

burso  in  and  ing  to  promote  the  return  of  the  defendant  as  a  I^ 
leer  anif  Uiiat  P^'cscntative  of  and  member  for  the  said  boroughs  in 
there  was  no  the  said  Iiousc  of  parliament,  and  for  no  other  purpose 
tvvcen"them  ^  ^^^  ^"  ^^  other  occasion  whatsoever;  and  the  defend- 
rclating  to  the  ant  further  saith,  that  the  said  work  and  labour,  care, 

amount  of  the  /•    i         i  •     •«•  #•  iL« 

remuneration  diligence  and  attendance  of  the  plaintiff,  so  far  as  tfic 
to  be  received  g.^^^^^,  relates  and  related  to  the  first  of  the  said  occi- 

by  the  plain  tilt 

from  the  de- 

fendant ;  but  that  a  fair  remmicralion  for  the  plaintiff's  laboar  would  not  excew 

00/.,  (as  to  which  the  defendant  had  pleaded  ])aymeut  into  court.)   Held,  on  specif 

demurrer,  that  the  plea  was  bad,  as  amounting  to  the  genend  issue.    &mWc,  tW 

special  agreement  might  be  given  in  evidence  on  the  general  issue  non  assumpsit 
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OM^  weie  dooey  given,  and  bestowed  by  the  plaintiff       1836. 
nder  and  by  virtue  and  in  pursuance  and  in  conse- 
oeooe  of  a  certain  agreement  theretofore^  and  before 
be  plaintiff  had  done,  given,  or  bestowed  the  said 
mk  and  labour,  care,  diligence  and  attendance,  or  any 
Nit  diereof,  or  had  been  or  was  retained  by  the  de- 
odaDt  for  that  purpose,  to  wit,  on  the  1st  day  of 
SefUmber  183S,  made»  entered  into,  and  concluded 
n  that  behalf  by  and  between  the  plaintiff  and  the  de- 
bidaiit,  which  said  agreement  was  and  is  to  the  effect 
Ubiring ;  that  is  to  say,  that  he  the  plaintiff  should 
k,  pve,  and  bestow  the  work  and  labour,  care,  dili-* 
pioe,  and  attendance   of  him  the  plaintiff,  in  and 
iout  the  endeavouring  to  secure,  and  in  and  about 
Romoting  the  return  of  the  defendant  as  a  representa- 
m  of,  and  member  for  the  said  boroughs  in  the  said 
M»ue  of  parUament,  on  the  first  of  the  said  occasions, 
rithout  being  or  becoming  entitled  to  have,  receive,  or 
Icnand  of  or  from  the  defendant,  in  respect  thereof, 
ojrfees,  money,  or  remuneration  whatsoever,  but  that 
le  die  plaintiff  should  be  entitled  to  have,  receive,  and 
kmand  of  and  from  the  defendant  on  such  occasion 
MKh  sums  and  monies  only  as  he  the  plaintiff  should 
diibnrse,  pay,  lay  out,  or  expend  for  or  on  behalf  of 
the  defendant  in  and  about  the  endeavouring  to  secure, 
ttd  m  and  about  the  promoting  the  return  of  the  de* 
fadant  as  a  representative  of  and  member  for  the  said 
hononghs  in  the  said  house  of  parliament  on  the  first  of 
Ae  oocanons  as  aforesaid ;  and  the  defendant  further 
»ith,  that  but  for  the  said  agreement  he  the  defendant 
voidd  not  have  retained  or  employed  the  plaintiff  to 
^  perform,  give  or  bestow  his  said  work,  labour,  dili- 
BBDce  and  attendance,  so  far  as  related  and  relates 
^  the  first  of  the  said  occasions  or  any  part  thereof; 
^  die  defisndant  further  saith,  that  there  was  not 
^  any  time  any  express  contract  or  agreement  made 


or  subsisting  by  or  between  the, plaintiff  and  defendant, 
touching  or  relating  to  |the  scale,  rate,  or  amount  of  the 
fees,  money  or  remuneration  to  be  had,  received^  91: 
demanded  of  or  from  the  defendant,  and  to  be  by  him 
payable  and  paid  to  the  plaintiff  for  or  in  respect  of  the 
said  work  and  labour,  care,  diligence,  .and  attendance 
of  the  plaintiff  by  him  done,  given,  and  bestowed  as  in 
the  declaration  mentioned,  so  far  as  th^  same  relate^ 
and  relates  to  the  last  of  the  said  occasions ;.  and  the 
defendant  further  saith,  that  the  said  work  ami  labour, 
care^  diligence^  and  attendance  qfthe  plainti£|['^  in  ihe 
declaration  mentioned  were  not  wholly  or  in  part  doi^i 
g^y/en,  or  bestowed  in,  aboi^t,  touching,  or  relating  to 
any  suit  or  suita  or.  other  proceedings  whatsoever  m 
any  court  of  law  or  equity,  but  the  defendant  further 
saith,  that  a.  fair,^  treasonable,  and  proper  remuneration 
to  the  plaintiff  for  and  in  respect  of  the  said  work  and 
latxuir,  care„  diligence,  and  attendance  of  him  the 
plaintiff  in  the  declaration  mentioned,  so  far  as  the 
same  related  and  relates  to  the  last  of  the  said  occa-. 
j^ious,  together  with  all  fees  due  or  payable  m  respect 
thereof,  did  not  at  any  time,  and  does,  not  exceed  the 
9aid  sum  of  902.  parcel,. &c.  in  the  introduptory  part  of 
this  plea  mentioned,,   .verification. 

Special  demurrer  to  the  second  plea;  showing  for 
cause  that  it  does  not  either  sufficiently  coiifess  and  avoid, 
or  traverse  and  deny  that  part  .of  the  declaration  to 
which  it  professes  to  be  ian  answer.  And  for  that  the 
defendant  does  not  in  or  by  that  pl^a  admit  even  a  co* 
lourable  right  of  action  in  the  plaintiff  in  resp^'ct  of  the 
causes  o^  actif)n  set  f9rth  i^  the  declaration^  and.  to 
which  the  said  secpnd  plea  is  addressedi  and  for  that 
the  matter  of  the  said  second  p)ea  amounts  only  to  the 
general  plea  of  non  assumpsit,  and  therefore  tends  to 
great  and  unnecessary  prolixity  of  pleading,;- with  fO|ber 
causes  not  material  to4^ 'stated.  '  Joinder. ' 


.»,•■.         • ;        ii;  <i 
1  ••     I-..!    .'     ••■.i   »     '.      ' 


Jones 
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(Jowling  in  support  of  the  demurrer.  The  plea  does 
ot  siifficienily  traverse  or  confess  and  avoid  the  de- 
hndon.    It  amounts  to  the  general  issue  only,  viz.  «. 

Il^tekceptas  to  a  particular  sum  provided  for  by  a  pre-  NANNrv. 
VMS  plea,  there  was  no  promise  to  pay  for  the  work 
od  labour.  \Parke  B.  It  does  not  isippear  on  this 
ilet  what  has  become  of  the  90/.,  the  money  disbursed 
j[flie  pilaihtitf  out  of  pocket  (a).  The  plea  divides 
ke  case  into  two  transactions.  The  question  is,  whc- 
r  the  907.  was  to  be  sued  for  as  money  paid  by  the 
Dtiff'to  the  use  of  the  defendant  at  his  request,  or 
odber  the  pa)rment  by  the  defendant  of  the  money 
St  of  pocket  was  to  be  the  reward  (or  the  plaintiiTs 
fxAi  and  labour.]    The  court  here  called  on 

'/.  Jervis  to  support  the  plea.  The  object  of  the 
^  was  to'  get  the  opinion  of  the  court  whiethcr  this 
old  be  given  in  evidence  on  the  general  issue,  which 
M  doubted.  The  defendant  admits  the  work  done, 
Bt  asserts  that  it  was  done  under  a  particular  agree- 
ing not  to  pay  more  for  it  than  the  expense  out  of 
ocket.  That  is  a  sufficient  confession  and  avoidance. 
Parle  B.  No  such  facts  are  here  apparent  as  would 
die  an  implied  promise  by  the  defendant  to  pay ;  and 
iieplea  denies  all  such.]  Edmunds  v.  Harris  (b)  is  an 
Bthority  to  show  that  in  an  action  of  indebitatus  as- 
wtpnt  for  goods  sold  to  be  paid  for  on  request,  the 
leiendant  cannot  upon  the  general  issue  give  evidence 
hat  the  goods  were  sold  on  a  credit  not  yet  expired. 

Lord  Abinoer  C.  B. — ^The  plea  is  bad,  for  by  insist- 
1^  on  a  special  contract,  it  rebuts  the  implied  promise 
Btbe  declaration,  and  thus  amounts  to  the  general  issue. 

(■}  Tl»  Srtt  plea  was  not  sUted  on  tber  demnrrer  book,  in  eonseqoenco 
'fit.Gm.  M.  9  G.  4.  2  V.  &  J.  630. ;  but  upon  statement  of  counsel,  wan 
■^  to  be  a  plea  of  payment  of  the  90/. 
(0  2  Adol.  &  £11.  414. 


Taylor  v.  Hilary  (ft),  and  Ctnuetu  v.  Paddo 
court  of  CommoD  Pleas  disregarded  it  in  ^ 
Gardner  [d),  and  it  may  be  now  conuddrc 
ruled.  All  the  facts  pleaded  are  matter  ofi 
show  that  no  promiae  to  pay  the  money  Bue< 
be  implied.  The  plea  therefore  amounts  b 
ral  issue. 

The  other  barons  concurred. 

Judgment  for  the 

(h)  Decided  this  1«m.    See  ^M,  Put  A. 

(b)  5  T>T.  B.  37G.  <•!>  S  T;r.  R.  543. 

(d)  1  Scon,  381 ;  1  Bingh.  N. C. £71, &  C.  i  ud  m  ST; 


GooDciitLD  <yain»t  Pledge. 

A  plexor  pay-    A    PLEA  of  payment  concluded  to  th 
raent  must  HeiA,  on  special  demurrer,  that  u  il 

conclude  wiili  , 

a  verification,  new  matter,  It  ought  to  have  conchided  to  tl 
Aruell  V.  Smith  (e). 

Leave  ti 

Afarufll  supported  the  demurrer;  Oj/Ze  d 
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f ,     ( J     ,  Pqi(TB|i  agffinst  (zat. 


»■;«   J"  !i»' 


A«SUMP»IT^dh  a  charter-party  of  affrefghtment,  fnj^^^ap'*. 
dated  S4th    September  183S»  between  the' de-  plied  to  the 
(Dfiant  therein  described  to  be  owner  of  the  Margaret  iracTaiieged" 
Impson,  of  ^he  one  part,  and  the  plaintiff  therein  and  not  to  the 

1 '■  .,    ',  ,  1  r    .  1  n    1  .1'  1    specialdamage 

Mcnbed  a|i  n^^rchant  and  freighter  of  the  said  vessel,  laid  as  result- 
f  (he  other  part :  Jt  was  witnessed  that  the  said  vessel  1"^  ^^^^  ^^ 

v~.M    rr    r^       .^■•.  .  breach.    Thus 

ring  of  the  burthen  of  272  tons  per  register,  or  there-  a  breach  that  a 
^to,  and  then, laying  in  tte  port  of  9(mburgh,  and  S^d^'onV''" 
^g;  tight,  Staunch,  and  strong,  and  every  w^y  fitted  voyage,  was 
rtbe  voyage^  should,  in  the  course  oC  November  then  staunch  ' 
nrt,  set  sail  and  proceed  to  Valparaiso,  the  inter-  i^^^S»or 
ediate  ports,  and  Lima,  and  having  discharged  her  voyage,  and 
itward  cargo,  which  wa»  to  fbrm  no  pdrt  of  that  bhar-  ^^g^  she  set 

®  '  ^  *  sail  on  the  voy- 

trparty,  should  forthwitl^  be  made  ready  and  proceed  age,yetbyrea- 
'  Cwte  liica,  ana  there  receive  and  take  on  board  from  ^g"^^  so^iieh^ 
le  said  freighter,  in  the  usual  way,  a  full  and  complete  &c.,  when  she 
ii|o  of  wood  Or  other  lawful  produce,  not  exceeding  afterwards 
luit  she  could  reasonably  stow  and  carry,  over  and  p^iged  to  put 

,  ,  ,    back,  and  did 

wre  her  cabin  tackle,  apparel,  provisions,  and  furni-  put  back  and 
ire,  and  being  so  teadffdrahotrt*  therewith  proceed  to  ^^  ^^^  P°'i 

^  '  ^  '^  '■  named,  and 

kerpool,  and  there  deliver  the  same  agreeably  to  was,  6y  rea- 
iBs  of  lading,  and  so  end  the  voyage  (restraints  of  dLu'ined^t 
rinces,  &c.  &c.  always  excepted).     [The  rest  of  the  -4//o//rt  for  a 

,i  ■         ;  long  time ;  and 

although  she 
fkuk  salt,  and  proceeded  on  h«r  voyige,  yet  she  did  not  proceed  on  it  according  to 
If ,^  <^ui;s^  th^r^f  &c.,  or  with  the  dispatch  which  she  ought  to  have  used  &c. 
r  aieaDs  of  which  several  premises  the  plaintiff  sustained  the  loss  of  a  homeward 
^  it  not  answered  by  a  plea  that,  as  to  so  much  of  the  declaration  as  relates  to 
tihip  being  detained  in  the  port  named,  beyond  the  time  necessary  and  requisite  to 
it^lwlast  on  board,  she  was  not  detained  there  *^  by  reason  of  her  not  being  tight  &c." 
^Qr  can  a  plea  confess  the  whole  of  a  breach  alleged,  and  then  offer  to  pay  into 
^  a  sum  in  satisfaction  only  of  a  part  first  described  in  the  plea,  and  not  of  the 
*te'oonMquences  of  the  detention  alleged  in  the  declaration  by  way  of  special  da- 
9e.  Thus,  a  plea  of  payment  of  one  shilling  into  court  as  to  so  much  of  a 
juration  as  related  to  the  vessel  not  being  fitted  for  the  said  voyage,  and  by  reason 
feof  being  obliged  to  put  back,  and  go  to  a  port  named,  and  being  detained  there 
a  short  time,  that  is  to  say,  "  such  time  as  was  necessary  and  requisite  to  put  a 
tber  quantity  of  ballast  on  board  thereof,"  was  held  bad,  even  if  the  detention 
i  delay  &c.  ainouuted  to  a  breach,  or  were  more  than  special  damage.  Semble,  it 
IS  also  bad,  for  setting  up  to  answer  what  was  not  alleged  in  the  declaration. 


prince  or  princes,  ruler  or  rulera,  or  any  d 
s^  or  iiKT^tibn,  fire,  pirateB|  or  enemu 
her  fVoin  iu  Soing :  not  Was  the  sud  -rem 

month  oT'  l^oBember'  1S3S,  nor  was 'the 
anerwards  iiiitil  'she  sailed  on  the  saidvoya 
after  mentioned,  nor  was  she  when  she  sc 
the  said  voyage,  to  wit,  30  D'edembtr 
staunch,  strong,  or  in  any  way  fitted  for  t 
age,  although  no  restraint,  &c.  (as  liefore)  p 
from  so  being :  and  although  the  said  st 
did,  to  wit,  on  &c.,  sail  and  proceed  on  i 
age,  to  wit,  from  the  port  of  Sambwgi  a 
the  said  ship  or  vessel,  b^  reason  of  Her  run 
staunch,  strong,  and  fitted  for,  the  said  voj 
sBtd,  when  she  bo  imled  upon  the  same  aa  a 
afterwards,  to  wit,  on  &c.,  obliged  to  put  I 
put  back  and  go  to  a  certain  place,  to  liit, 
was  by  reason  fWeo/*  detuned  at  ^Itojfa^ 
a  long  time,  to  wit,  until  90  January  If 
though  the  said  ship  or  ve^I,  b)  wit,  op 
year  last  aforesaid,  did  again  set  awl  uul^ 
said  voyage,  to  wit,  from  AUona  a^^resaia, 
i^ot  proceed  on  the  said  voyage  i^.anu 
the  due  course  thereof,  nor  with  the  oispat 
ought  to  have  used  according  to  the  sauf  c 
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royagei  and  unnecessarily  and  improperly  deviated  from  18S6. 
lie  lud  Yoyage,  and  from  and  out  of  the  course  thereof, 
u)d  went  to  divers  other  ports  and  places  not  in  the 
spnneof  the  said  voyage^  and  for  purposes  other  than 
i$  purposes  of  the  said  voyage.*'  The  declaration 
hen  proceeded  to  allege,  that  the  ship  not  proceeding 
iceording  to.  the  due  course  of  the  voyage,  and  the  want 
if:d]ipatch  &c.  were  not  occasioned  by  restraint  of 
(ripces  &c.;  and  that  by  means  of  the  premises  the  ship 
Unot  arrive  at  Lima  till  long  after  she  reasonably  might, 
iilftherwise  would  have  arrived  there^  and  did  not  ar- 
igt  till  &c.  (the  date  when  she  so  in  fact  arrived) :  and 
I  re0f^  of  the  said  several  premises  the  plaintiff  was 
R|ireoted  from  loading  and  shipping  hy  the  said  ship  a 
ertain  cargo,  and  lost. the  benefit  of  a  certain  other 
bjciter-party  under  circumstances  stated  in  the  declara- 

flO. 

Several  pleas  were  pleaded,  of  which  the  third  and 
orthwere  as  follows  i-rSecond  plea,  to  so  much  of  the 
Bdaration  as  relates  to  the  vessel  not  being  tight, 
iidlcb,  and  strong,  says,  the  ship  was  tight  &c.,  con- 
mig  to  the  country.  The  third  plea,  as  to  so  much 
f.^  declaration  as  relates  to  the  vessel  not  being  fit 
pr  tbe  said  voyage,  and  by  reason  thereof  being  obliged 
ipi^back.md  go  to  the  said  place  called  Altona,  and 
tny  detained  there  for  a  short  time,  that  is  to  say,  such 
ine  as.  was  necessary  and  requisite  to  put  a  further 
ttptity  of  ballot  on  board  thereof^  was  a  plea  of  pay- 
iejit  of  one  shilling  into  coi^rt,  averring  that  the  plain- 
HDad.not  sustained  damages  to  a  greater  amount  than 
ii  film  of  one  sl^itling  in  respect  of  the  said  cause  of 
ftjim  in  the  introductory  part  of  this  plea  mentioned. 
loip  thereon,  tl^it  the  plaintiff  had  sustained  further 
^niges.'. ' 
Tlie  finh  plea  was  as  follows:  The  defendant,  as  to 

.aacn  of  the  said  declafation  as  relates  to  the  said 

\i.ir>i\        r  ■    ...r.     ■    ....:■     '••".  »  ■■■ 

TOL.  !•  t  T 
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1836.  Tesael  being  detained  at  Altana  beyond  the  time  neces- 
sary and  requisite  to  put  the  said  ballast  on  board,  says 
ihat  the  said  vessel  was  not  detained  there  by  reason  of 
her  not  being  tight,  staunch,  and  strong,  and  everyway 
fitted  for  the  said  voyage,  in  manner  and  form  as  the 
said  plaintifF  hath  in  his  said  declaration  alleged ;  con- 
cluding to  the  country. 

Special  demurrer  to  that  plea,  showing  for  causes 
that  the  defendant,  in  and  by  the  said  fifth  plea, 
denies  and  traverses  matter  which  is  not  traversa- 
ble, and  which  is  only  special  damage;  and  that  he 
also  traverses  and  denies  what  is  not  alleged  in  the 
aaid  declaration,  namely,  the  fact  of  the  said  vessel 
being  detained  at  AlUma  beyond  the  time  necessary 
and  requisite  to  put  the  said  ballast  on  board,  by  reason 
of  her  not  being  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  said  voyage ;  and  that  the  defendant 
introduces  new  matter  into  the  said  fifth  plea,  to  wit, 
the  said  matter  as  to  the  said  vessel  not  being  detained 
beyond  the  time  necessary  and  requisite  to  put  the  said 
ballast  on  board,  by  reason  of  her  not  being  tight, 
staunch,  strong,  or  fitted  for  the  voyage,  and  other  new 
matter :  and  yet  the  fifth  plea  concludes  to  the  country 
instead  of  a  verification :  and  that  it  does  not  appear  by 
the  fifth  plea,  or  by  the  said  declaration,  that  the  said 
ship  took  in  any  ballast  at  Altona  aforesaid,  and  for 
that  it  admits  the  breach  alleged  in  the  declaration  as 
to  the  ship  not  being  tight  &c.,  and  gives  no  answer 
thereto,  and  that  it  is  no  answer  to  the  said  detaining 
for  the  said  time  in  the  said  fifth  plea  mentioned.  That 
such  detaining  beyond  the  time  for  taking  in  ballast  was 
not  occasioned  by  the  said  ship  not  being  tight  &c.,  in- 
asmuch as  if  the  first  returning  and  the  putting  back  to 
Altona  was  occasioned  by  the  said  ship  not  being  tight 
&c.,  the  defendant  would  be  liable  for  the  subsequent 
detention,  even  if  arising  from  stress  of  weather;  and 
that  the  fifth  plea  is  argumentative  in  stating  that  the 
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■id  ship  was  not  detained  by  reason  of  not  being  tight  1836. 
ftc,  as  an  answer  to  the  said  breach  or  any  part 
dmeof,  and  that  the  said  traverse  and  denial  is  too 
luffi,  as  if  the  said  ship  was  detained  by  her  being 
odwr  not  tight,  nor  staunch,  nor  strong,  or  not  fitted 
for  tbe  Toyage,  the  said  plea  would  be  no  answer  to 
what  it  professes  to  answer,  and  the  said  plea  ought  to 
hsfe  negatived  each  of  these  facts ;  and  also,  for  that  it 
taiden  an  immaterial  issue,  and  that  no  material  issue 
an  be  joined  on  the  fifth  plea ;  and  that  the  fifth  plea 
ii  in  other  respects  vicious,  argumentative,  wrongly 
eooduded,  and  double. 

Joinder  in  these  terms :  and  the  defendant  says  that 
the  plea  to  so  much  of  the  declaration  as  relates  to  the 
iciBel  being  detained  at  Altona  beyond  the  time  ne- 
eemry  and  requisite  to  put  tbe  ballast  on  board,  and 
bj  the  plaintiff  in  his  demurrer,  erroneously  called  the 
Ml  plea,  is  sufficient  in  law. 

r 

I  ■  ■  • 

Cromptan  for  tb^  plaintiff  supported  the  demurrer. 
What  the  plaintiff  insists  to  be  the  fifth  plea,  tenders 
Q  issue  which  he  could  not  take  issue  on,  for  only  the 
fecial  damage  is  traversed  by  it.  He  contends  that 
Ae  detainer  of  the  ship  at  Altona  happened  by  rea- 
M  of  her  being  obliged  to  put  bach  and  go  into  that 
port,  ?iz«  on  account  of  her  not  being  tight  and  fitted 
fcr  the  voyage.  That,  via.  the  going  into  Altona^  is 
die  breach  of  contract  which  may  be  traversed ;  the 
leit  is  daipage  only,  which  cannot.  Thus,  in  Smith 
▼•  Thoma$  {fl)i  Tindal  C,  J.  says,  '*  The  plea  must  be 
in  answer  to  the  ac^on ;  there  is  no  such  thing  as  a 
plea  ^>,.lhei  dami^es.''  Now,  the  matters  here  tra- 
ined are. mere  damages  arising  from  the  breach, 
ttd  so  i^ot  llraversable.  If  tbe  special  matter  was 
tayersi^bie,  more  should  have  been   traversed,  e.  g. 

(•) :;  ]3f9g;,  1^. €.  37,Q  ;  Coip,.  Dig.  tit  Flcadci  (G.  12.)  lo  trcspai s  for 
Mag  cattle,  ita  qood.&c,  a  traverse  of  what  followed  ita  quod  was  held 
H  Imck  ?!  Wiiileyll  Lev.  283.  1  Veot.  54. 

T  T  J^ 
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what  took  place  ia  America  &c.,  but  that  would  not 
hate  aiiiweted  the  declaration  at  all.  The  plaintiff  haa 
hdt  alleged  there  that  the  ^ip  was  detuned  longer  than 
fbr^mttiD^'in  tiblltutl  It  fs  not  like  one  plea,  for  it  is 
pleaded  to  distinct  parts  of  the  declaration,  and  intro- 
.j^)i^a  fi^sl)  matters.  {PiorAe  B..  The  plea  should  hare 
.  j^jjn  applied  to.,^e,^r^9lf  that  the  ship  was  not  tight 
^^}  ,  it  tv^,|nGo^^f!^ei^,toepter  8,1(0^  j'^vK^^  be- 
(Sfius^  it  ffffiilif.  hav^  i|)(^ded.p4ft  ,of  thfl  sgeaiti  dfunage. 
[(PffT^i.Bj.  ,yoU|,^,  t^t  th?,  8liip>  mt.bmg  tight, 
)^|fqfigi,aij4,j5.^t(;f  ,%^,tii€;i,v^age,.h^  bftd.the  conae- 
quepce  pf  dplfjyjJS^jhjer  wt^pije,  5roii[^j?,,l)y,occ«8i'>'>'''g 
^I^  g9  iRto.^ifie,4?.t^q4,At  ,44oftt.  Alder- 
,WI,^:„TIW  pl?-'"#^<J>ffl1!.^W?4.^?.^i»eiyoyflgp"  from 
'"^e'^'^t^  st?Wg»"  i^'fHW.^^^  tJt^.8liiR,,Fas  pot 
tight  and  etfroijg,,,^,^,  i|J(^,5^.^ifl^,^/toW,but 
says  that  the  damage  arising  not  from  all,  but  a  part 
tff^ idT'Iiet ~d^«tioh'tb«M/tsonb-BhiK^ tiiiyi\-  'That 
itMl^is  'ft  I^  to  tM^dtoil^'tMly' Will  aj^pent-fHim  thk 
«tH)8lde^t(oti,'di^t't^all%^ili'tn^ludtAg>  tlHt'ltlttef  ^ut, 
h«d'beeA'h4ter8ed^l«be'clttM^«r«ctittil  set!A(y'1>;-  the 
bpeaeb  ^11  r«mDin''Wiant«et«il  r)ffhiM<ea;H,  tMA^tb^  plea 
ncgalrred  ttt»aly!pl>c}(ig:8tMiig-&«iilthtltl'beihg,i|Ui  the 
^intiff  ct»ritendd,ithe'  tnM'«tinth,'tf^M!tlod'%miM 
«e'«ilswerecl  m-tf/  thMbMafih;!  Jfi^ivesUtlr  of  die 
ittKMh  isin^gwfrvedMial^di^ irhtdtf^idd'lwtte  been 
negatived,  viz.  the  not  ^iVip^ftt  /fMlfl'teri{^ft«.><J 

Secondly,  the  6fth,  plea  is  bad  for  a£suDung  to  tra- 
T^r^c  what  is  not  alleged  in  the  declaration  (a) ;,  viz.  by 
aTerriog  that  the  Tesse)  was  nQt  cJctajncil  at  Altona  be- 
yond the  time  necessa'ry&r  putting  on  board  the  said 
ballast  (viz.  that  mentioned  in  the  fourth  plea),  and  that 
she  was  not  so  detiuned  by  reason  of  Iter  not  being 
4ight  &c.  [JPorie  B.  Mer  "going  into"  Altqmd  to  get 
ballast  did  not  uecessanlj  occasion  her  "  d^enlion" 
there;  that  might  be  oocastoned  by  Kc^  gettins  into  a 
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>rt  of  ice-trap  there ;  but  nei^er  pica  states  th^t  tlieic  .H896. 

u»  DO  Other  special  d^vaage,  besides  that,  mentioned  '-j'^v-^^ 

I  the  introductory  psrt.]     Cromptom,  was  Iicre  Et(^)peid  "omer 

r  the  court,  who  called. on.            :■„                   :  '    ' :  '''*'''- 

Jtfartin  to  enipp^rt  the  plea.  'The  fir^  brekch 
,  that  the  ship  did  ttot  sail'oh'ihe'voyage,  the  second 
lat  she  wBb  not  tfght  iSc'.^  Ae'diiiH  that  by  reason  of 
>e  ship  not 'beiiig  tigBt'&c.,  she  was  detained  m'Jl/- 
Ttu.  thk  matterTolIowliig'the  #Ards""  and  althdli^^ 
ra«  miant  to  be^na'fiii'ther'bfeW'h' founded  oifite 
ontract  tb '  |)rMekd'  on'i'h^  To^a;ge  firbiti'  Savtba^^h"\:a 
Lima:  jkA  -dW  tb'«"i^^tkr'(iatfiage  be^n  tfll  'th^ 
■tatemeirtf^ihi^h^irea^oli'offb'g^^WHJd'fi^rai^r^^i^ 
the  pliidtltf'  w^s^  i^^eiti^H'fihia  Ira^ii^^  a  d&rgcvlltul 
kiitthe^ttoofM6tH^ctiitofaarty,"&c:''     "''^ 

■■■■:     •'■'.    ,iil.   nuril   ion   ;,i;i..iUi   ■  ■:mrjJ,    ,1,   J:,!.    -,,;■ 

lord,  AwN^MWiC.  B.'-fXpfflipfftpw  pl^a  ,wqiAi  (iftw 
leei(,,tba*,«.^,  the,44t^^rRt^J^^t^ii^  «ad,  tjieioftiar 
wiMHJfflicwi  ^wwefi ,  JO*  "hftdi  .p»'d  I » :  mufih .  iniwpy 
iito,ieo)^t.i.,^  XhB  j.qMa^ft  i^cnd^.  ,tl#en  ih»ve  ibei?a, 

4e^aa,i^,*BJ^4ipe«8(i.*i»-8uqb'rtiof«itiioa  as  wm,  i^b- 
MHrily,t)e#U|>^,Jh'ptittt9^'intof>4/(«na  for.  n)ore:hlt)- 
■wtja^ftsMpptpillg  bdnr,teifliOT&  been  dBUinedth^rc 
liil^|«9^tb&ifi»t-«&ilt'ioemi«iait.bBllaet.  how  iKwId 
4»tbe.«WffeMd>l»y  tbifliiito*^  1.K.  ;,'!.:       ,  m, 

PiiitKE  B. — Tlic-  last  part  or  ihp  breach  is ^  not  an- 
>*eted. ,  Thoiigfi  liic  fuiirtli  plea' admits  the'fact  of  the 
'"ip  putting  back  to  ^l/fo^tf,  by  reason  of  no^t  being 
light  icr.,  and  lieiiig  tlet;iiiietl  there  for  a  ^ior(  iinie^',viz. 
sucli  time  as  wat,  necessary  lo.piit"  more  "ballasi  on 
Wrii,  yet  the  sum  paid  into  W^rt  is^so  Ubiitea  by^tne 
r'tas  as  to  answer  only  a  part  of  the  consequen'ces.m^ 
"ittieileclaration  "by  way  of  special  damage,  qrising by 
'^^son  of  such  detention.  It  confesses  a'part'ot  the 
'Kond  breacfi^  liii^&^s  ftb^  in  liii^al  's^se  avoid  it,  and 
vKn  laHafaction  only  as  to  a  part.  What  is  now  argued 
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1836.  to  be  a  third  breach  is  no  breach  at  all.  It  is  only  an 
allegation  of  special  damage,  repeating  the  consequence 
of  the  second  breach,  viz.  that  the  ^p  was  not  tight, 
^^^'  strong,  &c.  After  admitting  that  she  was  not  tight, 
strong,  &c.  the  defendant  should  have  paid  into 
court  a  sum  sufficient  to  cover  the  whole  damages 
altsing  from  the  loss*  of  the  voyage,  &c.  which  were  the 
consequences  of  that  admitted  breach  of  contract.  The 
second  ground  of  special  demurrer  is  decisive  against 
die  plea. 

^DERsoN  B.—'l  agree  with  my  brother  Parke,  that 
the  second,  ground  of  demurrer  must  prevail.  The 
words  '*  by  reason  thereof"  are  equivalent  to  ''in  con- 
sequence of  what  preceded  them.  The  defendant 
may  amend  on  paying  into  court  such  a  sum  as  be  shall 
be  advised  is  sufficient  to  answer  the  dan^ages  i^rji^g 
from  the  whole  nec^sary  detention  of  t^e.  sh^  as  well 
as  the  loss  of  her  voyage,  and  ^e  whple  .coi^quences 
of  her  being  obliged  to  put  into  ^//a»a,fOn  apcoui^t.of 
her  not  being  tight,  &c.    The  fourth  plea  sboidd  be 

also  amended. 

Amendment  permitted  accordingly. 


HuTTON  agaioMt  Warkkk,  Clerk* 
An  outgoing      A  SSUMPSIT.  The  declaration  stated,  that  whereas 

tenant  claimed  J[\^  ^     ^  . 

an  allowance  the  plaintiff,  OH  S5th  March  1831,  became  and  was 

from  his  land-  i .    . 

lord  under  the  custom  of  the  country  for  labour  bestowed  in  tilling  and  sowing  a 
certain  portion  of  the  land  within  the  last  year  of  his  tenancy.  Hie  O^tgotn^  t^ant 
bad  held  the  land  for  several  years  after  the  expiiatioa  of  alcase,  without (x^ing to 
any  fresh  agreement.  The  lease  contained  a  covenant  by  the  tenant  to  spend  and 
consume  on  the  demised  premises  three  parts  out  of  four  of  the  straw  aming  fiom 
them,  and  to  leave  the  manure  there  at  the  end  of  the  term  to  and  for  the.  use  of  the 
lessor,  he  paying  the  full  price  for  the  same.  Held,  that  the  tenant  must  be  taken  to 
have  held  under  the  terms  of  the  eipired  lease  as  far  as  th^  were .  appliaabk  to  a 
tenancy  from  year  to  vear;  and  that  the  stipulation  in  it,  as  to  leaving  the  maoure  at 
the  end  of  the  term,  did  not  exclude  parol  evidence  of  the  custom  of  tihe  cbatitfj 
allowing  the  outgoing  tenant  for  the  tillages  and  sowing  elaimedi  aa4,  tbaii  t|^  ett5- 
tom  was  imported  into  the  lease  by  implication. 
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iDt  to  the  defendant,  then  being  rector  of  the  parish  1886. 
Wroot^  of  a  certain  farm,  glebe  land«  premises,  and 
Biy  with  the  appurtenances,  situate  in  the  said  parish 
W.  &a,  upon,  among  other  things,  the  terms  and 
iidons  foUowing;  that  is  to  say,  upon  the  terms  and 
iitions  that  he  the  said  plaintiff,  his  executors,  ad- 
istrators,  or  assigns,  should  and  would,  during  the 
tenancy,  manage,  till,  sow,  and  cultivate  the  said 
1  and  glebe  lands  in  a  husbandUke  manner,  accord*- 
to  the  custom  of  the  country  where  the  same  were 
lie,  and  that  the  defendant  should,  after  the  expira- 
of  the  said  tenancy,  make  and  pay  to  the  said 
itiffall  such  reasonable  allowances  as  theplaintifi^  as 
;omg  tenant  of  the  said  farm  &c.,  should,  according 
ie  custom  of  the  country  where  the  said  premises 
I  situate,  be  entitled  to  receive  of  and  from  the  de- 
ant,  in  respect  of  any  tillage,  sowing,  or  cultivation 
e  said  farm  &c.,  or  any  part  thereof,  according  to 
custom  of  the  said  country,  by  the  said  plaintiff 
ag  the  sud  tenancy ;  (mutual  promises).  Averment, 
the  plaintiff,  confiding  &c.,  remained  and  continued 
tenant  as  aforesaid  for  a  long  time,  to  wit,  from 
ee  until  25th  March,  1834,  when  the  said  tenancy 
duly  determined  and  ended  by  a  notice  to  quit 
1  by  the  defendant  to  the  plaintiff:  that  during 
(xmtinuance  of  the  tenancy,  to  wit,  on  the  1st  of 
'uary  1833,  and  on  divers  days  between  that  day 
die  determination  of  the  said  tenancy,  he  the 
plaintifl^  according  to  the  course  of  good  bus* 
Iry  in  tOling,  sowing,  and  cultivating  the  said  farm 
lands,  according  to  the  custom  of  the  country 
«  (he  same  was  situate,  bestowed  his  work  and 
v,  and  used  divers  quantities  of  seeds  and  corn  in 
about  the  sowing  of  divers  parts,  to  wit,  ten  acres 
16  said  farm,  with  barley  &c.  &c.,  and  also  be- 
ad his  labour  in  and  about  the  cultivating  of  the 


Utrte  or tffad'Dmii  tBc  annmulTiKtlUnl 

md' HiAloiiiiiif '^inAWMiw!  M  'MijfMtoi 
soving,  tiH  >Mlkit«ftt»#-'4h^4M°tki 
l>ildfa«ifiwhll!a>'«i«a»i'tl>(ji<(%Mfkt1 

to  *it,  'estr<!k'iilKi"irtit«e)PiM4mia 

Botllx:  ■■^''tU'iItmii\m''&MgnU 

the OSd  y1Hi(i#««4'0''tH  WSOAkniii 
iiUnrdUgiiUltiW  im  mMk  Vfauf'l* 
MidpT<Mk4aiiJ>aWti<ttdlili^«b'HJgMl( 
PleU':  iHit,'llM4s*mpmf'»icSDmfl't 
nrn'lMl  teiiateWt^iiitlkiilMiitittaPiMi 
l>n»,1«<9i)^illj%ilditi«ik<ll,<'MVtMqi^il« 
lllli  Uniiri>ilii^i>ndliSol&  ih''tl«<lsllldaHl 
beUill'  illiMiMit  ^^ffljfvttM'lM  fUI 
to  ttie'eMiMiF  ^iHU&nal^.ltidiiw 
or  cilltiVlitH^tUtiiltif «mi1llilMliM>^ili 

tttit'M9ib<iMib4«l«<tii'MeltH^iiiuiiul 

In  ^ftkm  Mi'litAH^bnbijt^iWif'lkl 
bwli!;  &e.^  WMW  iey«/«i»  ItaiiSiMill 
atjMt  tM  dJMWlSi^^FMiwM'Milagiu 

thM,  it«itfMltig'«j>'«b^  (fltJbHP  d9iMiHi<« 
ld«fntifft'aAt#>tte'i^^ilwl4lt^  ^st^mA 


I  •    I 


(•)Ab  objection  ,wa|^  made  to  iti  reception  in  evidencei  on  tlie  ground 
tt'ii  W^Aly  k^lied  iKlh  «  I^Oi.  stamp  in^tiad  of  a  Bl.  stWmp ;  55 
C.3.C.  184,  tiU  Lease;  Turner  v.  Powtr,!  B,kCT.G25. 
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lowing  or  coldTation  of  the  said  p^rto  of  .the  ifaJ4il9D4s       1886. 
tt^afbcfsaid.    Issues  thereon. 
.  At  the  trial. before  .GaseleeJ^  at  .the^  I,ait  J^^vfff- 
jltrs  ftssixes,  it.. appeared  that  the  dqfe^daq,!;  b^caxiip      WiaecN 
wctor  of  Wrmt .  in  O^fplfer ,  1 83^,  pn,  74^  fal,ti9f !?  /^.i^ig- 
oatioA  iQ:bisffavpur{  i^nd.  that.^e  pUi^U^Jii^cl/ljeQP 
teoMit  of  thft,rpi(5*pryi  farm,  gfebj?  ^i^ij^titb^f  ^frqp(i  ,^J^.}1 
4iH  1834,4i(tlhet>4Aiaiejren^p,  .^Cb^.^riw^.W^ys^.a 
i)otie»,ii!QfP-lib?;d^ii»iM}wti.4^efi  i^^h.^^cyjA^  \^S, 
€iilitig04,thf^,pMi|tiff  ti?  quiliAt,^(Hii()r^i/^ 
notbftr  a(OtiQe:fto|B,the,.4efen4^»f,  4rt^  W*t  Qmf?^ 
I883i.:^Utipnipg  jAft  pUiutiff,  i^^^mst  j  |?pgteQtHig.  tp  qul- 
tirotUBjAie landJo  d^e|0<>l|raerC)|f iiusbandry...  Thj^^^ti^^ 
of.i(Mi^iv^t|o|k  ;jni.wl^i(cfe»tbft,fftra?i  W8».^h(wi <he  q^tt^d 
it  on  Ifuijfrijkfii  WHfr,  W«*.  ^fin  sh^Wfl  t,^  be  ;g9p^,  i^nd 
th««wMfi|iA(,jy^;;^Wp|Urjr  ^f ; tf .  tl^jB}|5>Yfftqcief  due  to 

tt  flntg9Wgiite9a**ift>r  jyUga^  wd  ^pyring  .^.p^cop^r 

*«kJliyotbejrf«^ptom,.^:it<8J»nt.iW8'-l>w?^d  M>^  Jeave ,<l^e 
••*lft•iftthft:iaA4^QrdnWiCi^l,d  pP^^  :i^ :  Tb^.v^uie 
rf iAp^#«?d  rapdi  J/»f)P¥*  i usually,  Ipwnd  an4  .l?i?^tcff  ^4i  .in 

*W«*«f^i»hffllW  tpih^F^Mtel^Ap  Wepd  :€9i;n,  bariej, 
«Hl,4?«ftll(floffiiiW/rti|^j|^iwtifnW  I833:.aad  19311, 
•*MinBi*Qj^^4PM8fi.pf fgfKHl.^^usba^ry.  in  Wro^t. 

''^O.diAo^^Qir  thf^a  ofeQ^hi?  .c^e  by  putting  in  a 
^^iu4eq»f^  oii/liiie9piie.d:leas0  wbicl^  bad.  b^n  grantpd 
^AthJ^lMitSiifld^MJfyi^h^  deftndant'|8|  prpdece33or 
iBiJth^ hmcflcOilalL 3£Q^i a  year  for ^i^years (a).  It  was 
^iliwt^lis|MAUb9H(^].ei)iitlMniii^  a. covenant. by  the  tenfint 
tei|^di[illl4opniWfne»op  th^.deinised  premises  three 
l^'>filifc^f>fi£wr.tif  the  ;«tr«iv  arising  from  the  g^he 
^^tiibeiuinilfciiM^the.laaiiiire'at  the  end  of  the  t^rm 

''!:Ji;j  jiifii   fff«"i'i  •)/,  . ,  ,1 


4 


toMoiae  left  on  it,  or  for  the  saad^  ufringt 
it  by  Hud  outgoing  tenitat ;  bat  ihh  eridc 
tndiotedb^Cheplaiatiff's  prodtuaaga'reoi 
tenant  for  money  exprened  to  be  pud  to  J 
itein»  by  the  plaintiff.  Some  dridcnce-'wi 
tO'show,  that  on  glebe  land  seed  and. labo 
usually  paid  for  by  'an  inooning  to  an  ^outj 
The  jmryibund  a  verdict  foi  tha  plaintiff  fo 
being,  the  antount  of  the  whole  cnBtotnir 
claimed;  subject  to  leave  to  moTE  to  oiti 
on  the  ground  that  the  leale  operBtod' 
aAy  right  of  the  Jilaintlff  to  aflowancea  as 
tenant  by  the  cUEtom  of  the  ■■  coantryj  est 
manure,  stipolated  for  )iy  its  tcrnwi-  -Ba 
obtained  anib, 

Hun^ey  and  ITtuAIu^teti  showed,  .c»iim 
relied  on  by  the  def^nt^Wt  f.Tp)rQ4  rlopg-b 
lation  of  lagdlordand  teKant-bega^  betjrcfl 
tiesi.via.  in  ll^I7,aiscewhich'tbcuu;)ppbeBt 
it  baa  resigned  the  liriog.  The  plaii^i^i»,t] 
two  degrees  &om  any  presunfptiDn  «f  bolfU 
from  ycaf  to  year,  subject  tp  thei  tennff  « 
which  distinguishes  this  f^e.SiQ/ot  ftqii,^ 
tVaniia),  where  die  lessee  of  a  teniintJ 
held  orer  for  two.  years  after  his  lessor  dii 
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ntbd  for  the  jury,  whether  a  new  agreement  offered  by       1836. 
dtt  defendant's  letter  had  not  been  accepted  by  the     '^^^^'^ 
^dffi  «o  that  there  cannot  be  a  nonsuit*  >  However,  «. 

ammiiig  the  leasei  to  be  Applicable^  it  is  silmiCin  reapeot  Wa&abjt. 
to  that  part  «f  ih^  oustem  >ctf  >  the  couHtryi  ^a  whiob  tiMi 
plaintiff  ^reliea;{  aad  itbei  reai  principle  is,  tfait  parol 
etideaoe  of^he^cniBtoaiary^  rights  ^foatgoiog^' tenants 
ba  psftioolaii'diitriiit  may.  be  adimttedj  uidsss  ek- 
dadedbyAie expiafsteriaeqf  aleasei  /or by tieceBsary 
inpiittitism  from*  Iheqii'  •  Se6 v&mfr >v/  jhmytageifl). 
Itiiifermiiiid'''be>tiii>iiiiteiitioii  of  the  iparttes  to  the 
kaeteieacfaidcdtlibouteim  altbgetkierif&r  that wniild 
beledbpeiifls^withffaoi  sowing  thelaad  in  the  l^stj^ear 
ofAe>feiiMby^ldh)t&e^<fidth  of ^reodving  tfaeoostomaryi 
•bmodiii.  {WM^f^fK.  Mummiel^ (Jb)>  doear'notiappiyi! 
TbsiMli^Gtn^.tenaitt  tfaBxe  claimed  fiddagsi  sunder,  the 
cattaniof.  the  isaXsAfifi^B.,W&mikdam  ffannS|c;but  had 
csisoanledfibyrleaseiitoiJbld-ttBiBtrflotek  iti  a-  speetfied 
Mtnai^  tali^teocaprjrf  mannrb  aodeo :  dii eoden  bf  the 
inloni  vor^U^miapritnatit  ii  the  ilaat'  year  of  i. his 
tenn.  The  incoming  tenant  was  to  pay  his  predecessor 
br  fallowing  and  carrying  out  the  dung,  but  not  for 
th^ttb^tsefrf'W''lH«'^i^  in  the  ^grbuhd,  atid  fht 
titAi8l%.<''^lie'ii^uk'  held,  thdt  th^  spebi^I  ^tfptil^- 
^imm'^^i^RM^  ttllM^nfdM' tfnd  t>A)^ht^  by  the 
oittpiijif  IMlAM  >iiiia'  ^cfM^^lhat  fer  fdiaiig^  by  the 
^mm^^lk^tAik^;^}i\b\i  w^s  Mt  iMd'odQced  itito 
^M^i'  "'Bi^^yiJt^W'^vAQl  thrit  "ih'Sefiifyrv.'At^ 
«9%«!,^i*  hlft'Wltd'bti  the  Bwt  oritasion,  the  lease 
^  iKidlljr  siferft  ris  Wihe'tcrms  bf  quittbg;  fittd  (hit 
^M)A  ftii*'%fe^  for*  labotii*  (tffl&g^,  ^Wing,  &e.) 
***'liif  tb^irtk^rtrtg^  tcfh^nr;  flroni  t^hich  hfe  cduM  t^t 

;(«)lUltie.>J(«-na^,.<cit«i.7Biii9.470,  2Bi&  Aid.  4^  j)  first 
^  kefijre  BayUy  J. ;  afterwards  before  Thomson  C.  B. 


the  tenia  of  ijjuiojftjd  oilSpgW^M^ 
Wtbb  V.  Plummer,  theie  should  amn  M 

brat  >att!bWHrwtlw"MiitHMilr  W4 

4eiiae':|!bMhii(«d<«I>i|>«!lj«'1JW>eMli  ttot' 
'li»»y-the-'tl«tti«e>'l)il''^MiD^tife  iav' 
CO'lle  (sl^xMetll^  <lil8<lilad.'""TMl'«:itia 
Weal/  thX'iMf  llllt^)l^"UiHMt'«IU'ibSI 

r<*'  ifemtttaMut:"  n'wi«i'Bl!H;<itlil 

ci4>««<9tpiM«WUcIilia£9<\ltil!°liti%<)il 

nooteMKg' tWi  vUdtjojir'tM'yiMW,  t; 

l«l:«reMllt'l»<Wi!>lSIM^#'eii»l!'ae\ 

'  <Lmi  i»*"ttf-  '-''"  '•'^■tMLti  Itdiiil  'ii*ntiiyill 
ocKtorT.'iarMjnwTVf  die  xuiiv  eiK  ui  lUBCi 

tMre<ilid'*a)tl«  oT'tiDigiSi/'Mil^.'ibASi 

«u  aittiuka'  Hf  aiiimib>g\eiSw,sm 
tiM'<ii>  ti>^uM^,v«<«iiiit<wfliiieliii 

Uw'lliTtlttiHElHHtlfeFtillMlliS  tMlj<tmi 
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M  as  to  the  temis  of  quitting,  and  the  court  held, 
it«MM«andlbg','th»t  the  teMMl' hiCiihg 'aoH^  in  tbe 
It  year  ef-hia  Urn,'  n^  eiitidM  bjr^b*  cihttbm  to  the      "~'v. 
op  lrbicb'>bk^e "fi^\\ie  - ttcxl.  y^r ;  'tbbiigTi  the     ^^""b"- 
!etiiifa''uf 'ft^ JiV'i^-'iPHAiiT)^ -'r.-  CiztHtofdiiz^  was 
iett'ib^ii1kb^,ithtt<4hi$''^u«l(bi]b^<iHuld  ulit  "tMi  i^k^to 

rdU&^Vf'P^C^ms'klsoiMUrititJM} ''"     ' 

.-BflfeprABfl  Wfim  %fi*|iejaiV»ifl^SHPPPr;tfi4  tl»fl  rule. 

%#HrtiCi!  "^^prf^mK^&t^^-m^vki  .^better 

»JS!P«MMf4  A>  i.WiWtJnec.*;*  *<►>  *)»ft  Aen»B  ctf  the  lax- 
'H?'?^fiW»J''W>f  ftf*t(MjW:P%'«?«P!P«nftWH.I'BBew«  to 

IMd«W  ICTflfb^fi*  ^filflftf  <grtW^84  \w*^fl*»  tbftw; 
Iff  ftBfiePptt)^rJbeififfi*«aW  'ji-PfflA«:Je.!  rWnIe»».  yx>u 

lhPBIS-i%vf'trflP^f«S>T!?^'^<'t?^)8ftjri.in..fJia  Iwt 
gbojSfmMfffu^ft!^j/^iiri«Wt'>S»  "HV^^/flWftWte 

l!ii^>«cffl>%^JbfttW*8J»rW8fl4jJl<>tw^P  tk^par- 

^  JbftJ  f  llWtr^«?'l>f  ^  i^f^^-.T'  j^^^wnw  Wflgnifies 

te^fliiBteu*NiFlNH»  p«r<*Sfl.t<^.9  te§W  pr«f<:ribe,iy 
|ft*iSM\«ji'ft"jiP*f*3iw)w  «faJfWiW  paiWl  the  coadjr 

*tw  e»<  exclurio  alteriut  applies.    And  the  fact  that 
tt  other  condition  is  introduced  into  tfie  lease  is  a 

V  ,Ii9*iiiif  iun' iti'jrtit  jnt  V  .'.,>•  •■■:■•■.■■  ■■■■.-■•• 

(•)  7  Bing.  46S.    Se»'|CJ^tMlker  «.  Afaiim,  2  Biog.  N.  C.  359. 
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1836.  atrong  infiiretKe  dut  they  never  were  intended  to  tadat 
bmreeBtfaem.  Tbe M^ndation in  tfae  lease  is  aot  con- 
trary to  the  custom.  [Parke  B.  It  only  acoovds  wiA>  it 
Waudi.  as  to  three-fourdis  «r  the  khanuife.J  Soturli  r.  jBarA«r 
much  resembles  dm  ease  in  drcnmstanMs.'  LordXJr■(^ 
ih(M  there  auf8(sV  "if  the  patties 'meanr-tt-iMgo- 
ranled  by  theonstOMlintluBTespbotCtfll.tlut.dHibiid- 
krd'elrtuid  psy^fer  tbe>B»Qam!cft)r  Ihna  mu-'AOne- 
cessity  for  any acipulsti^n 7  ttybythficAtoi^^tbetttisnt 
ftoi^  he  bound  to  leave  UieMnnuVe^'dnd  ikrtNild  btfen- 
tiliBdtoliepBidfijrif^''^  "        -  '    '  " '^ 

'-     ..     .    !i,:      ■      :■  ;l.  h....l.|.     .■:■..  .■  ..(|l  !■ 

.  CwT.  Ofiv.  tw^.  in  order  to  gDOf:u^^  a  ^fn^^fr  .fWOrt 
ofUieinpnnerin  which  Seiiiory.Armyta^ewtt^aponi 
of  in  d^e  King's  Bendi  on  sctl^^i^de  ^f  nonsuft. 

The  judgment  of  the  court  \IW  deUvCfediir'tlnB 
tens  by  ■■■■■■  ■  ■■  ■   •'-■■■■■"  ■•-■■'  ■"-■<■  ■■  ■  ■■■'1" 

.,,    ,        .-:■•.     ■■■■■       .    Ij      .it    ,.,,1..,!..    ..  -, 

.  ParkbBu  who,  aftep  «(f«?ng/^ei;pl«^ij(^g^  WO- 
djou^d  thiu;— IUppeai)ed,9q,  t^,;ti^,,^^  !%*Wp- 
tiff  took  the  farm  of  the  kte  incumbent^i^^^^^  of 
the  defendant,  on  Sd  JasvO'y  18^1*  J^y  :S,le^9.,|Hfder 
seal,  comprising  the  tithes  of  tl^e  parish ^.»lB(f,  ^ti  the 
rent  of  I50i.  for  the, farm,  fnd  20p/^ff)r^fhf!<t^!die9.  jl^y- 
able  at  Michaelmas  and  ZaJ^-:<^,  fpi;  ifa.^  tf^m,  f>£  six 
years  from  Lady-day  181J,.if  th^l^or  shpuj^  s^i^g 
continue  incumbent,  l^h^plaintifl'  o^ci^pied  ^11  ,pj;/0- 
her ,  18$S,  when  the.  incumbent  jesi^e^^liaed,  ,tbe 
defendant,  his  son,  succeeded  him  ll^^  ,^>(|8'f,'t'^^ 
plaintiff  continued  to  occupy  the  farpi  afiijl  tithQs,(«ay- 
ing  the  same  rent  at  the  same  times,  ,un|i!  .^a<(y-c^ 
ld34,  when  he  quitted,  io  pursuance  of  .p, notice mveo 
to  him  by  the  defendant.  ,    ,  .  , 

Th,e  pluDtiff  claimed  in  this  actjpi)  the  ajitqwancea  for 
seed,  and  labour  due  to  the  off^gc^ing  tenanit  hy  M** 
custom  of  the  country;  an^  the  defendapl  resisted  th^ 

(<.;  3Tjr.94B. 


IN  THX  SoLTH  Ybae  OF  WILLIAM  IV.  656 

diiBii  on  the  gromid  that  he  held  under  the  terms  of       1886. 
diewritten  lease,  and  that  by  those  he  was  not  entitled    ^"fT^'^^^' 
to  my  SBch  aUowanaes*  «. 

It  was  proved)  that  by  the  custom  of  the  country  a  ^^u^'v. 
tenant  was  bound  to  farm  according  to  a  certain  course 
of  hnabandry,  for  the  whole  of  his  tenancy  ;  and,  at 
qnttb^  wtas  entitled  to  a  lair  allowance  for  seed  and 
hboor  on  the  arable -land*  and  was  obliged  tn  leave  the 
■innrey  if  the  landlord  would  purchase  it. 

In  Odober  1883|  after  the  notice  to  quit,  the  de- 
fmdant,  his  agent,  and  the  plaintiff,  had  an  interview^ 
and  the  agent  insisted  that  the  plaintiff  should  sow  the 
arable  land,  and  that  he  was  bound  to  keep  the  farm  in 
i^folir  course.  The  plaintiff  accordingly  did  after- 
wards sow  the  arable,  for  which  he  claimed  the  com- 
peMBtion  in  question*  . 

Two  points  were  made  on  the  argument  before  us; 
frit,  whether  the  plaintiff  was  bound  by  the  terms  of 
the  lease  at  all,  after  the  resignation  of  the  lessor ; 
Ncondly,  whether,  if  he  was,  those  terms  excluded  him 
ftott  this  diaim. 

Upon  the  first  point,  we  think  that  the  plaintiff  must 
betaken,  in  the  absence  of  evidence  to  the  contrary, 
toktreheld  under  the  defendant,  on  the  same  terms 
ii  he  held  under  his  father,  so  fkr  as  those  terms  were 
■ppfieable  to  a  tenancy  from  year  to  year.  No  evi- 
dence Was  given  to  the  contrary  on  the  trial ;  and 
hdeed  this  objection  does  not  appear  to  have  been 
niied  on  the  part  of  the  plaintiff. 

The  Second  question  requires  some  consideration. 
The  custom  of  the  country  as  to  cultivation,  and  the 
teoii  of  quitting  with  respect  to  allowances  for  seed 
>nd  labour,  is  clearly  applicable  to  a  tenancy  from 
JW  to  year ;  and  therefore  if  this  custom  was,  by  im- 
plication, imported  into  the  lease,  the  plaintiff  and  de- 
fendant were  bound  by  it  after  the  lease  expired. 
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1836,  We  &f  e  of  opinion  that  this  custom  was,  by  imidica^ 

*    i^^^     tioni,  imported  into  tjbe  lease. 

^  •  '  It  lias  long  been  settled,  that  in  commercial  tnuisac* 

Warre^'.  tionis  '^^trinsic  evidence  of  custom  and  usaure  is  ad- 
missible  to  annex  incidents  to  written  contracts,  in 
matters  with  respect. to  which  they  are  silent  (a)»  The 
same  rule  has  been  also  applied  .  to  contracts  in  other 
tiiihsacHons  ofU^y  Jin  wfaid^  I^iown  usages  have  been 
(estabfished  ^d  prpailed:  and  this  has  been  done 
upon  tne  jprinciple  of  presumption,  that  in  such  trans- 
acti<$^s ,  the  parties  did  not  nieah  to  express  ia  writing 
tlie  \fho^  of 'pe  conira^  by  which  they  intended  to 
be  t>ound,  but  id' contract  with  reference  (o  those  known 
i19iBig.es.  'Wbetber  such  a  relaxation  of  the  strictness 
yf'^^  'commbii  law  waa  wisely  applied,  wh^re  fbmal 
instruments  .have  l;>een. entered  inUk^ and  .particularly 
lease's  under  seal,  may  well  be  doubted:  but  the  con- 
trai^  has.  been  established  by  such  autlvpritjf^  and; the 
irelations  between  landlord  and  tenant  ha^/e  been  -so 
long  regulate4  upon  the  supposition  that  1^  custOQiaiy 
obligations,  not  altered  by  the  contractj  are  to. remain 
in,ibrce»  that  it  is  too  late  to  pursue  a  contrary  course, 
aiid  it  would  be  productive  of  much  inconvenience  if 
that  practice  were  now  to  be  disturbed.  The  common 
law  ibdeed  does  so  little  to  prescribe  the  relative  duties 
of  landlord  and  tenant,  since  it  leaves  the  latter  at 
liberty  to  pursue  ^ny  course  of  management  that  he 
pleases,  provided  he  is  not  guilty  of  waste,  that  it  is  by 
no  means  surprising  that  the  courts  should  have  been 
favourably  inclined  to  the  introduction  of  tbo^^  regula- 
tions  m  the  mode  of  cultivation,  which  custom  and  usage 

-■■iii  ••■  ■ 

have  established  iit  each  district,  to  b^  most  beneficial 
to  all  parties.      , 

Accordipgly  in  Wigglesworth  v.  Dallison,  (h),  aiker- 

,lG«) If^-yer  TiaiM (Xf. m  WkiUahr  v.  Uaum,  3  Bias.  K.  CfiTO. 
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Hoards  aflSrmed  on  a  writ  of  error,  the  tenant  was  al-        1836. 

)wed  a  way-growing  cropi  though  there  was  a  formal 

use  under  seal.     There  the  lease  was  entirely  silent 

tlie  subject  of  such  a  right;  and  Lord  Mansfield     Wabuex, 

I,    that  the  custom  did  not  alter  or  contradict  the 

;e,  but  only  superadded  something  to  it. 

?liis  question  subsequently  came  under  the  consi- 

ation  of  the  coMrt  ot  King's  Bench  in  the  case  of 

liar  V.  Armiftaget  reported  in  HoWs  N.  P,  C  197. 

tViat  case,  which  was  an  action  by  a  tenant  against 

'•-•»■ 
i  landlord  for  a  compensation  for  seed  and  labour 

\SLet  the  denomiiiatibn  of  tenant  right,  Mr.  Justice 
\(iyfeyf  on.  its  appearing  tliat  there  was  a  written 
grecment  between  the  parties,  nonsuited  the  plaintiff, 
rhe  court  afterwartfe  set  aside  the  nonsuit,  and  held, 
i>  appears  by  a  MS.  j^biei  qT  that  learned  judge,  that 
liougli  there  was  a  written,  contract  between  landlord 
ind  tc'na)irt,  the  custom  of  the  country  would  still  bo 
inodingy  if  hot  niconsistent  with  the  terms  of  such 
mlten  contract ;  iind  that,  not  only  all  common  law 

II  •      .  r 

^bfigations, '  but  those  imposed  by  custom,  were  in  full 
orce,  where  the  contract  did  not  vary  them.  Mr. 
^oU  appears  to  have  stated  the  case  too  strongly, 
'beb  he  said  the  court  held  the  custom  to  be  opera- 
i^e,  unless  the  agreement  in  express  terms  excluded 
^1  and  probably  he  has  not  been  quite  accurate  as  at- 
nbuting  a  similar  opii^ion  to  the  Lord  Chief  Baron 
^impgonj  who  presided  on  the  second  trial.  It 
outd  appear  that  the  court  held  that  the  custom 
^Attj^d,  unless  it  could  be  collected  from  the  instru- 
^Qt,  either  expressly  or  impliedly,  that  the  parties 

hot  mean  to  be  governed  by  it. 
Qn  the  second  trial  the  Lord  Chief  Baron  Thompson 
Id  that  the  custom  prevailed,  although  the  written 
Jtniment  contained  an  express  stipulation  that  ail  the 
uiure  made  on  the  farm  should  be  spent  on  it,  or 
VOL.  i^  u  u 
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1836.  left  at  the  end  of  the  tenancy,  without  any  compettia- 
^"^^'^^^^  tion  being  paid.  Such  a  stipulation  certainly  does  not 
V.  exclude,  by  implicationy  the  tenant's  right  to  receive  a 

Warrev.     compensation  for  seed  and  labour* 

The  next  reported  case  on  tliis  subject  la  that  of 
Webb  V.  Plfimxner  {a)t  in  which  there  was  a  lease  of 
down  land,  with  a  covenant  to  spend  all  the  produce 
on  the  premises,  and  to  fold  a  flock  of  sheep  upon  the 
ysual  part  of  the  fano;  and  also  in  the  last  year  of  the 
term  to  carry  out  the  manure  on  parts  of^  tbeiaU^wed 
farm,  pcnnted  out  by  the  lessor,  the  lessor  payii^  for 
fallowing  the  land  and  carrying  out  the  dung,  but 
nothing  for  the  dung  itself,  and  paying  for  grass  on  the 
groundj  and  thrashing  the  conu  The  claim  iwas  for 
^  customary  allowance  of  foldage  (a  mode  of  amnuring 
the  ground) ;  but  the  court  held  that  as  these  was  jan  ex« 
press  provision  for  some  payment  on  quittipg  fo?  the 
things  covenanted  to  b^  done,  and  an  omission  of  fold- 
age,  the  customary  obUgatioo  to  pay  for  the  latter  was 
excluded^  No  doubt  could,  exist  in  that  case  but  that 
the  language  of  the  lease  was  equivalent  to  n  stipula» 
^U  that  the  lessor  should  pay  for  the  things  mentioned, 
amdno  more. 

The  question  then  is,  whether  from  the  terms  of  the 
lease  now  under  conpideration,  it  can  be  collected  that 
the  parties  intended  to  exclude  the  customary  obliga- 
tion to  make  allowance  tov  seed  and  labour. 

The  only  clause  relating  to  the  management  of  the 
farm  (except  the  covenant  to  repair),  is  one  which  stipu- 
lates that  the  defendant  shall  spend  and  consume  on 
Uie  farm  three  quarters  of  the  hay  and  straw  arising 
not  only  from  the  farm  itself,  but  from  the  demised 
tithes  of  the  whole  parish,  and  spread  the  manure, 
leaving  such  as  should  not  be  spread  at  the  end  of  the 

(a)  2  B.  &  Aid.  746. 
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temriy  for  the  use  of  the  landlord,  he  paying  a  reason-^        1836. 
able     price  for  the  same.     This  provision  introduces  a      jiottqn 
gubject^  and  has  a  principal  reference  to  a  subject,  to  v. 

whioli  the  eustooi  of  the  country  does  not  apply  at  all, 
naociely,  the  tithes ;  and  imposes  a  new  obligation  on 
tbe  tenant  dehors  that  custom ;  and  then  qualifies  that 
obligation  by  an  engagement  on  the  landlord's  part  to 
^e  a  remuneration,  by  repurchasing  a  part  of  the 
^pcoduce  in  a  particular  eyent    It  is  by  no  means  to 
be  inferred  from  this  provision,  that  this  is  the  only 
oooipensation  which  the  tenant  is  to  receive  on  quitting, 
1{  indeed  there  had  been  a  covenant  by  the  tenant  to 
^aa^  and  k>w  a  certain  portion  of  the  demised  land 
iQ  the  last  yeari  being  such  as  the  custom  of  the  coun- 
try  required,  he  being  paid  on  quitting  for  the  plough- 
ing, or  to  plough,  sow  and  manure,  he  being  paid  for 
the  manuring,  the  principle  ^^  expressum  facit  cessare 
tacUvm/*  which  governed  the  decision  in  Webb  v. 
Phtmmer,  would  have  applied.  But  that  is  not  the  case 
kre;  the  custom  of  the  country  as  to  the  obligation  of 
die  tenant  to  plough  and  sow,  and  the  corresponding 
obligation  of  the  landlord  to  pay  for  such  ploughing  and 
sowing  in  the  last  year  of  the  term,  is  in  no  way  varied: 
Ae  only  alteration  made  in  the  custom  is,  that  the  te- 
nant is  obliged  to  spend  more  than  the  produce  of  the 
'viQ  on  the  premises,  being  paid  for  it  in  the  same 
^fy  as  he  would  have  been  for  that  which  the  custom 
Quired  him  to  spend. 

^e  are  therefore  of  opinion  that  the  plaintiff  is 
^titled  to  recover.    And  the  rule  must  be 


■     ;   I't ' 


Discharged. 

See  Yeats  v.  Ptm,  6  Taunt  446  ;S,C,  2  Marsh,  141  ;  TIoIt*s  C.  N.  P. 
^\  tad  BinrasUm  ▼.  Green,  16  £a5t.  71. 
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fttg%  Uttr  tbe  dale  tbcsec^,  lainc  AeJHimUl 

the  b;H  wm  due  ifod  onpMd^  «£  ji  ^  Ihk  pwft  Mtf 
Uiat  no  fiart  of  the  laid  S9»  i>f  IDOi.  thKt^'JpV 
payable  ibaa  been  pakip  b<fc  diaf  ibi  rink  fe.dWfi 
unpaid  by  the  defendant  to  diepUpiifll^   : -      :  \M 

J.  J.  WitRam$  aMved  for  a  ndr.  ^.  Ao*!^  MiiiCiJil 
tlie  defendant. sbiMiId  not.be dsffcfaafjeed  cpl.cCioaA 
cm  entering  a  eommoA  appearance  on.  the-.^IM 
that  tiie  affidavit  did  not  aufltcientj^  arer  idefadt^ 
))ftjinctit  by  tiie  aceeptof.  He.  pobtllML:OiiiyJp3d 
ermrt  tliat  in  Wiiltam  v.  G!omperiz\h)i.i^imm!fdM 
iitatedf  that  tbo  day  of  payment  fif.|lvaii>itt  WMctl 
and  that  such  payment  had  beenrefiteed^iif^ullldi 
c('i>tor.  In  that  easop  aain  W^^dw,  y.  MeiilffiSMin 
points  decidod  werc^that  preaentmenfiAoifbeiiimpti 
and  notice  to  the  draiM^er  of  disboooiWj/^p^ed  9ilt\ 
Hworn  to.  liuchwprihs^^  L^ot/ii^  ■.  is  ^dlvMtl^siif jIM 
and  has  been  aot^d  on  in  several. c)iaeAi>ipmtfCi|lll^l 
Pulteaoni.  in  Banting  y.Jadi8{d),  afler  confeifii 

•  *  .».  i  I  ii> 
(a)  'J  hi»  allpgntion  wai  omitted  ia  Simpun  v.  IHek,  9  IXowUtRCI 

ritml  initf,  p.  7.  (6)  ilnt«,  p.  6.  -M't  ■ 

(r)  7  J5iDg.  251.  (d)  1  DowU  P.>a'KvBl  US 

•     '•  .i    ■■..ML' 


nth  the  other  judges  of  the  King's  Bench^  and  in  this   .  Jl^^. 
xmrt  in  Smith  v.  Escudier  (a). 

Crosby 

.'lonu'-'.n^f  r.  .:t>4}t;  ;">  ^'.^.'^w  v  ■■(:.)!:/    luu   m"  :'  )         and  Another 
DowUna  showed  cause  in  the  first  instance.    This      _  ^* 

i{ife»aMkfaj%»hniild(frte«taglilnkthe)aviiW^ro64%^^^  '       ' 

¥m  ^iXhmimj<M^^  ^U)  sIi^ws^j  ttoi  pt^fantment 
pntoi  a^Gwptiit'^^e^  ^^cit  <iiMei>be^  simted.  //Then 
%  ihoiildOafayodthi^i^  cinmiasMhei  M  ItUeH:  whicih 

MMMi&ss  ir^de<)M|l»ffib'i1;he  >akbeptor<<l  £^ 
fai^(«^iiiiWj  M  teUdd  loni  td*  prdTe>  ^f  nefcetiiHy  (to 
ik^4Idif8ifll  4b0l))liyiib>> theiJaoeeJ^itovJj  ^Hatiease  . 

UlhH$),^iMiii^itM^  it|J  Ackk;>^,/)t^ti><lfith^ul^VfuV' 
iliR(«atiaiiia«lMi  ^ils  ipiiMtpto.  i>' in- )T)reAim  i^'SUdi- 
iyfJfX'it  ^^ili  ak^fedt'  tbat^  i;bfei  <  affidavit'  t6  hpld'  to  faidl 

ifder  to  est&hSkhiun\H^:^iddM^  Bi>  snid, 

'  So  the  drawer  is  not  liable  without  notice,  but  none 
''^iiibrflrs'ikattf  tkkcCh  'iAnd^8^ftm«i  Bc^  Hiought  it 
lAMi^f  iJ|h^'affiddititl6taied>itUdibil^td  ihinne  ibteoiiie 
h^^tanditot'to  hw9B'kKH9^^'pMif'ii[Al(kr$onBi  I  was 
Mti<'bdied>  ^ssm  4^  >  ttoribidet*  <  wh^the^  it  wfats  nebesiary 
itolddlv<anIaffidtt^it'eiiould  kr^r  frevAuimknt  fov  pay- 
■iMp%i^utiidv^rti|i«(td  the  point  #h0ther  default  of 
MJUmm  tt^lbelAcfaej^tDf'febopIdbe  is»ho\hi.*  Ih  Witkam 
^^NlRj^^iliteipfrtDt^WaiiS'botitak^n^  •iLoTd'jiiin^er 
lh<ftll{I^e>^&•a  Mibsdifatiiii'dif&icn^^  tetweentan 
M|MMittrf^iU]ltitte>to'five  «k:)tualid  M'^hon^ayment 

^)i»  iiicdpto»)<atidit){'>  the  JdeAnAc  tn! ^ay  by<hini.i>  A 
llitf0|ris/jk«tilito  4o  iidtice|Uhou]^h  dite  notice  16  often  a 
ij|bllll''4tild86ofiPof  aitfW^iitid  4kdt;'  ''Bat  ai  presentment 

(«)  3  Tyr.  R,  219.  (6)  ilnw,  p.  6. 

[£))71BiiB^attl;\5S[.^P4.3d^5k:Cb9  and  soc  Tiur^  t.  Odlegate,  2 

r.49fl.  •'  •!      -I 

'i>  ]?{D4bJjFXJl22l  -  (e)  Id.  K,  B.  445.  .    i  ' 

/)  2  Dowl.  P.  C.  689. 
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■1B96.       to  the  aeeeptor  fer  pajnAeot  is  not  ahrays  carentuJ  to 
^^^v^^^    the  plaintiff's  recovering  agaiiMt  Mm }  tor  elBMUlpte,  if  Ibe 

C  ROflU  Y 

and  Another  acceptor  is  out  of  the  way  at  the  time  of  preaNitment, 
y*  the  neoesfttty  for  it  is  dispense  with^    Pori«^B•l.In 

Bwhoorth  v.*  Levy{a^i  the  afiBklnint  hy  <aii /'Mbnee 
td  kdd  libe  drmwer  «o  bail  alafHd  the  *bill  lb  Mmi 
bMn  drawn  Ibr  tmymmt  6f  tke  sum  d^r0*<  naoKA .  lo 
the  pUintiff^  or  hta  ordar^  Ai  a  daff  ium  pati^Jky  y  Sm 
thk  oaaa  tbere  ia^nodiiiig  equitakHit/  to  im  Hfitquaui 
that  the  acceptor  ^refesed  to  pay.<  Mir*  t  ISdrf.  it  Us 
Fofilis  gives  the  pfeoedctnti  in  ordinary  uae^  ftUbhaail^t 
have  beeti  adhered  lo  without  tany'iieeessity  tor  fbttasa  it 
exactly>or  to  state •  all  Ibsr  detail* of  fdkhoBoi|rj<  <Itl8 
conristeiKi  with  this^iAlai^t  that  die' bill  was  tii»vef 
ptesented  to  or  rriisaed  paymedt  bgftithe.aoisepltWrf}'  In 
Immg  tr.  Heatan{c)ii^  the  Gmoaow JPIcaa  decMtdp  that 
itte  not  neotasary  ibAam  the  dcfeuk^tf  ihm.wMibptoi 
in  An  affidavit' by  ail  imkriee  against^<lbe  jdrailtr; 
Among  this  conffiot  of  autboritlni  the<  qaealion  mxMt 
be  considered  as  open.'  The  acoeptot  being  primarily 
liable,  the  drawer^  who  is*  merely  a  collateral  siiaetyicQi 
caimot  be  iniUbted{e)  to  die  iMbraee  ia-reapect  oi 
the  bill,  unless  after  default  by  the  aeceptor;  and  an 
affidavit  to  hold  to  bail  does  not  reqube  Uxo  pattpeu* 
larity  of  a  declaration.  If  the  defendant:  h  ndt  in* 
debted  to  the  plaintiff,  ad  has  been  sworn^  the^defiMid- 
ant  might  indict  him  for  peryury,  JSKsfoprv.  3Sori^ 
lahB  </).  [Lord  Abinger  C  B»  I  cannot  assent  to  tfmt 
proposition*   Whether 'a  party  is  indebted,  is  a  nixed 

■  ■  •  •    Vi        ^fJ    • 
(a)  7  Bing.  251. 

(t)  Se€i  as  to  these  words,  Jaeks&h  t.  Yatt,  ^  if.  &rft.  l4d;  MtHi^t. 

Frater,  7  Taunt.  171 ;  and  2  ly.  497. 

.  (c)  4  DowK  P.  C.  688* 

(d)  See  per  BayUy  J.  in  Jackson  r»  Yate,  2  M.  &  8. 148. 

(e)  As  to  these  words  in  an  affidavit  to  hold  to  bail,  see  7  Tavttt.  171 ; 
7  Bing.  262  ;  2  M.  &  S.  149. 

(/)  1  Chitt.  U.  648,  per  Best  J. 
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itk»  of  law  wd  &€t$  80  diat  every  penon  who       1.890/ 
•0666  to  that  effect^  is  not  indictable  fibr  periunri  for    ^'fP^^^^ 

Crosby 
iDijr  be  rigbt  on  the  point  of  fact,  and  only  mis-   and  Another 

mln  point  of  law  (o).    Again,  the  bare  statement      ^  ^* 

ladnwvr  of  a  failLls  iodebtedi  may  perhaps  suffix 

rttf  Dtchide  ^he  hHagation,  that  he  has  had  notioe 

IMioBoar t « becmiae»  whetlier  he  had  due  noticp  is  a 

ad  4ans1ioift«f  law  and  faet,  which  could  not  be 

« ipositiTely'4wiinli  to^    The  bboTe  eonnderalioiis 

Beit  more  neo^sary  that  the  affidavit  should  go  on 

dlsge adefiwdt of  rpigrment  by  the  aoceptor,  thus 

m%  how  A^  dmwer  became  inddbtedi    Parke  B. 

iihif  posnbk  toi  adhere  to  the  form  provUed  by 

fTkUfW  being;  thai  best  known  to  the  profession* 

1  WQtidi  argu».thal  the  allegatjons  of  presentment 

IHiAedeptdr  and  dishonour  bgr  him,  are  inchided  in 

■  sHegatien  ^dtatuiiie   disfeodant  is  indebted.    In 

I— I  <?>  Oompmiu  (i)i'  I  snctuaed  to  the  opinion  that 

le^ifvoBtMa- knowledge  of  want  of  ptresentment  to 

siesptor,  or  of  any  other  circumstances  discharge* 

a  party's  habiBty  on  a  bill  as  drawer,  a  deponent 

Mraie  that  no  debt  was  actually  due  from  him, 

fSt  swdre  that  he  was  indebted,  and  that  the 

ij^  had  refused  payment^  he  would  be  liable  to 

sliotid  fiir  pequry.     But  how  could  this  deponent 

M^^  kdkted^  •  if  the  bill  stated  to  be  unpaid  had 

#beeo  presented  to. or  refused  payment  by  the 

t^tor^neidier  of  those  facts  being  alleged  in  this 

hiitt  ]>   BtoaUse  the  defendant  eoukl  not  other- 

t  be  indebted  at  all«    Presentment  and  notice  are 

iponent  parts  of  the  defendant's  title,  as  necessary 

le  ihown  in  his  affidavit  of  debt,  in  order  to  arrest 

Aawer  of  a  bill,  as  in  the  declaration,  to  recover 

)  flu  an  imtanoi^  J§ekt$H  t.  Yau,  2  M.  dc  S.  148. 
Millie,  p.  8. 


agnnst  bin.  'CTo'^Mre^  t(yadebt,'^4innti'b«!'tilM'h> 

■      :...a.'v'i  :lllj  111  iii'ili  JIIIO'I  Jlij'Ui  J'ji'ii'Mi  ..> 
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Lord  Abinger  C.  B. — Buckworth  t.  Levy  hai  been 
acted  on'  'by irty"lftfethfeitf 'M^rf&dbfe^^  i^iriftiiWitfrilCT 
ccmferetteeivrif  U 'thi'oih^  jil^gity  «Ptfte  :«fl«r0  tff^KiBg'i 
Bench,  affalMin-tM3l(^t^fU.SHtftA,fi'^titU4Ae>'.>''''Oi 
this  aticotlnt,'  »«' wei^  k^Tot*>ibkieMOail'l<hiHV'Tiie» 

■o.\>-,,v, .-  v,>^"^'i"tV  1.-11.  -»)^v>m\.:.  .■>  -.-.... ,i  ■ 
Fabkb  B. — The  case  of  Banting  r.  Jadit  ms  ia 
facta  dMisiUr'l»T'''fei^Ui4toW'4MH  ft^feng's  Bencb, 
who,  after  consideration,  confirmed  the  decision  in 
Bucktoorth  V.  Lemj.  The  late  case  of  Withan  t, 
Gompertz  in  this  ■:aaB»te3fc;nB  ■wthority  in  favour  of 
this  affidavit,  for  all  there  decided  was,  that  in  u 
affidavit  of  debt  against  the  drawer  of  a  bill,  it  vu 
sufficient  ttrAll^e'tiftfbiUtl^JJJtliltf  ablWpititittoipa;  iln 
order  to  give  an  indprGee  a  risht  to  arr^t  the  dc|«Rit 
The  only  cases,  therefore,  In.fayqur  of  this  aIndJiTitiB 
Weedon  v,  M&VfJf  ap^  t^M^S,  ''•  W^^**f*-  ^t "  ■** 
that  the  first  case'  turfled  qn  uie.^ere  groqnd  that Iw 
want  of  an  averment  of  p  present^nt,  for  paytVCBfi 
was  not  a  sufficient  .pmectiop,  and  the,  Qourt  idid  Dfi 
look  into  the  afndaTi^  to.  se^  wheth^.it  ayerrra  • 
refusal  to  pay  by  t^e  acceptor.  Jrvvig  t,.,Hai'<* 
appears  to  Have  ofiert  decided  on  tlic  aiit!iori[<r  ^. 
Weedon  v.  Aftfdfejr/^  TKe  yeiglit  of  niilhority  iij''il- 
lowed  to  be  against  the  validity  uf  tliis  affidavit ;  aba  Af 
would  be  very  difficult  to  ipdtict  the  ilei>oiicnl  fbrpfj^; 
jury,  if  the  bill  had  ne^er  teeij  presented  at  all;  ^* 
would  be  quite  consistent  with  this  afiidavit,  that  tne 
bill  had  never  been ']presettt>edeitheir  for  aMefitefiiJe  <* 
payment,  and  that  nciUier  the  drawer  liad  ever  i«fiuid 
to  accept,  or,  as  in  Witham  v.  Gmpertz,  t}l&'keti^p(iat 
to  pay  it. 


Teftfon  V.  Medley,  whicb^bofreirm  FW  ^ft^  W(5*ijfeftTii  ^O-'?*^ 
ity  ID  support  of  the  point  held  in  the  former  case.         and  ^'ifbtlie^ 

be  tj^,  ^nt ^nft^  ^piMy  d9pi4^,  ,Qfi^  jtjiif ^ ji9}fm.,tfe. . 
Wt$dan,  y^.M^^4k!f\m^.  ftPqRtW»>  .WWr.Wl;. <5#s4)ii^l 
thai^fciot^iMw.  jfi4ii^te4;;9nK:pnd  liq^rtajnljff  n^WE  iffnj 
tended  to  \ayfd09f^fmywfh,cofktmyt.^^ 
in  CroM  y.  Morgan  and  Banting  v.  Jadis. 

.  .1  .  ..^iljlute  9b8(Q}ut9.)(9,di«ab8rg%itl?^;p^9P^^^ 

•    ^'l     \'f    '.7'...     i).  *     if-  .*  '.  A      .'     .\"m. -'Vi'iixVA 

■  -■''  '."jil  -r:/'  ij;l.i'.r-^l»  ■>i-.-'i  i:V  ,!>  Uvi.IjjIi:-  >i»!. 
'■■'!•,. I, •{  r.  'io  iO/;r'ti>  .iM  .j^:i;:.v.'  Jff-^iJ)  ?M  -iynlMtii 
-  --  /i;..|B«lrll|lTaQd-AmtlMti«f$VIM#£,SvrAtN«^   tri^.r^■JiI^' 

'rtlii  copy  of.  ^  writ  oi  capias  deliyercd  to  tpe  dc-  A  capms 
lendant  at  nis  arrest^  directed  the  snerifTto  '^  take  ^rrih^A  ti.o 

lilt'''.    "'         i  '"V      W-         •      *»i      '         "^        !■'  ^  '  ■  •"' I      •    I  J  ^'-'*"*^"  '^"*' 

Thmas  Swan,  a  clerfe  in  tne  Array  l^ay  Office,  Somerset  defendant  as 

jjl    ..  ij  !  ii; '»'r'.-.i  '>.'v.'.rJ.  1'     V  M- .:  ■..-.:-.    •-;  ,    ■.  :j  M.a  "T.  6'."aclerk 

aom,  m  tne  city  of  Westminster  in  the  county  oI  in  the  Army 
^mfesei.    '  JBiisoy  jnoveA  to  set  aside'  the  copy  so  ^^y  Office, 


»tiff*M- tiie 'Mny  >ay  Offece,  Whit^aU,  in  Ae&r'^."  ^• 
Jonnty  of  Miadl^ex,  and  not  elsewhere,  and  that  he  form  No.  4, 


'provided  by 

•(^.^€j.{U)l.  %>ul4  bay^  h9en  filled  up  w^tb  the  pl^^^f  t^,^fi9ndant's  actual  or 
Bpposea  re^dence,  or  if  tbe  plaintiffis  ifl^brant  of  these,  then  with  the  place  where 
vMhidant  Ihen  is^^oi  is  supposcld  to  w,  by  aDtli>g^  to  Ule  directory  part  of  s.  1. 
meeting  wtiti  of  summons. 


ji     -'.'■J    •;! 


^^^    AMffVUf  Officii  JMybM  iS^k^;  itith§  *1ty  4if  *lfW- 


anA  iiitothto   nuHiM'i^MdmciXtSf^in  tA^  eO]^  of  did  #llt,  Md  that 
sJjLflr.       dc^fjeiiieiift  liaii'faiqqlrecly  and  kad  beten*  infiMsed'  rtuit  no 
8iidli^^ttee>  ^ditg^''  Md'  ihM^'be'^hid  ))hk!flMl<  A  tiaa- 

giMUd^'tMif  tbid  dfeftildAritVveiMMte'^wiB  ttbt'^«^ 
^W^»Mi  H^at^onMhjv^eA' tsmei^    Tbe  aescrij^lloa  ib 

stWetoM  lir'  HKff  tit  iXbNiy<if)i  ImwI  2iUii$r«)K>m8 

of<Kii{dKlbili'  tHuOiiiitiiaiirrit  of  eo^  di6  Uankiii  the 
fo^MKjNdi  4)  pto^idU  hy  H  fria.4yc.i0i  w^  45i]ffi- 
ciettAy  Sited' ^I^4l!f»i•M3^4iri^|(>#bi^give^  such  a  elear 
and  13iiit&ikA^^^<T^ti^-^pem^^ 
eMMe  fhe^idMil^iff to^^ndand  takethe  fiittji^  B^'f. 
JbcAM^'(&)(^(d^iMli>liy'i  SnMlllM*tfif  *>lfai  >|^t. '  b 

gMd  iif hkih  tbUribed  thd  delboditol  thus  S  *' Capt. /. 
of  the  Hon.  JEJast  India  Compy's  shipit.!  and  now 
most  likely  to  be  found  at  the  Hast  India  Howe,  Lon^ 
d^'*'  hkAJhri^'in''Pi^^n^  'Loi<d  Tmterden  mseihB 
tOf  hmte  ithoiijiht :  that  xht  ihdoimhie  tit  on  i!be  cafnas  of 
the  liiame  and  place  of  abode  bf  the  di^fiibdatit;  Was 
onl^  fo^ '  4he  information  of  idiii '  sheriflf;  and  bight  be 
filfed'uji^fcjr  mieb  a  Ae^riptS^  ad  th«  I^aSi^ff^  attoiv 
n€iy  i^  able  to  givid;  *  [l\zr%e  B; '  tfa«  Aati  qukstien  is, 
w^ilt'is  die  Blettning  of  IW  bfiuik  itt  tife  cistjiias,  and 
w4ld«het  it  is'tb  be  fil^tip  as  des^bed  bf  bc^.  1,  or 
by  any  descripHon  df  li  defendant  which  amouats  to  a 
d^»^l^^[>ti^  persomiB.     NoW  Roberts  v.  ^ec2^i«fii)?(«) 

.i|t »  •■ill!'-.  ■•  «  t  ■  ■'  ••  .^  .f ■ 

(«)  TriH.  1886, 6  'Df  r.  ill  tke  praM« 

(d)  9  B.  &  Cr«  163.    See  as  to  this  case.  Strong  v.  Dichiucn,  post, 
p.  68S.  (e)  1  BiDg.  N.  C.  4. 


IN  THB  Bam  Ykar  w  WILLIAM  IV.  607 

11  in  authority  against  the  latter  potitioa.    The  court  1836. 

of  CoDunon  Pleas  there  decided*  that  the  writ  of  eapias  ^-^-"^^ 

RoLrc 

mtut  state  the  phuse  where  the  defendant  resides,  or,  ^nd  Another 

if  it  is  anknowDj  that  where  he  ii  supposed  Co  reside.  ^- 
The  addition  of  a  man's  residence  in  a  writ  of  sufli- 


Mosy  under  8ect%  1,  may  be  said  to  be  needlefea,  when 
faewist  be  served  with  it.  Aldenon  B.  The  writ  of 
soamioaa  is  directed  *'  To  C  i>.  df  &c.  iki  the  codnty 

cf /'  which  shows  the  descriptbn  of  the  defendant 

to  be  there  necessary.  In  the  writ  of  detainer,  where 
Bodoubt  at  all  exista  as  to  the  peiten  to  bd  aflfect^ 
hf  prooessi  he  bdng  in  custody)  no  ^  irf  flit.''  oecurik] 
The  sherifl^  and  iio  one  elte,  is  prejudiced  by  the  im* 
perfect  description  of  the  tmrty  Whom  he  is  to  arrest* 

If"  of ^  means  a  place  of  residencej  Hill  y.  HoT" 

•9  csnnot  be  supported.  Sot  "  late  of/'  denies  '*  of  — " 
ad  eicbides  the  ptoMnt  residebcei  actual  or  Mip* 
poNd.  The  defendant  is  td  be  fotmd  at  his  place  of 
«tdoymenl,  the  Ajrmy  Pay  Office,  Whitehali;  and  as 
Acre  is  no  other  suah  office,  Somertit  House  could  iaoi 
nUeid. 

Bmby  eoniri*  As  this  is  a  technical  matter  not  re* 
fasUe  to  principle,  but  solely  governed  by  positive 
Uctment,  it  is  better  to  adhere  to  its  termsi  Now 
dicy  require  not  a  mere  ducriptio  ptnokaf  but  a  fit 
^{  ap  the  blank  with  a  place  of  the  defendant's  rssi* 

dace,  either  present  or  late.  "J5LjP«of "occurs  in 

Aiiehedule  of  ^  0«  3.  c.  141,  the  annuity  act,  and  it 

ki  been  held*  that  the should  be  filled  up  with 

£  F'b  place  of  abode,  Dormn  v.  Lincoln  (a).  Smith  v* 
PrUekard{b}4  Sect.  2«  of  the  annuity  act  provides 
fir  Biaking  such  alterations  in  the  schedule  as  the 
Diture  and  circumstances  of  a  particular  case,  e,  g.  (a 

(a)  5  B.  &  Aid.  444.  {,b)  Id.  717. 


vanance.v 


act. 
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J83^.     Boldier^^  s&ilor,  S^f:.  ^haying  no  reaid^ce  aC'tlie  in) 
^•^TitTk^    mi^t;t  reaeqn^bly  require;  ijut  tljf re  u  noi  iiuca  ttirn- 

'   Surne:  aiil  HiU v. liar veyia  not, neixamAj 4 
e.witli  those  c^sesj.for  the  late.reaidmce  of  ni 

,(,        '.     .■•  ■Ji:    -n;  .11     ■■;(,■'•    -.     I'OJlntpsOh   ■!][;  a 

f^ncuint  wu  tiifire  stated  iij  ^ct  compliance  V'n 
:.  Noc  ia  the  de^[i(lant,4t^ted  to  bejucl^krfii 
bclongmg  to.tlie  o^ce.  Tjl^ue  an  attachment  anioitit 
Sheriff  is  iiot  ]r^TI  acofxa^ed  on  a  service  .<ni  a  oerl « 
t)()e  ofTice,  ^ho  mi^b^  he  placed,  ijiere  f^.U)e'oedim 
iinless  Ke  la  sworn'  to,  be  a  clerk  of  thcL  weriff.  ,'.m 
misaevcnptjqn  of  iSoiaercef  Ifiovte  u  Qlo*r>  iKV  dgei  m 

S'UiiitiiT's' attorney  awear  that,  lie  did  not  know  W 
elenacint  e  actual  reaidenoe.  ,  ... 

.  !  (.'11  ;l  ■,u.w-^-'\,:~:  TT-  .-'li  oirL'i'oii'iSutniJniii 

■  '■■ii.-'-    ■•  Jj-iiii'if    j-Hi'.'-<(ii'MiiT"-.rli'.i'jf).;'iillt3,7li'k, 
Parke  B.  (S).— It  appears  to  me   tlult  tbu'iat 

sliotiJd  bemade  abBpI|i|:e,  tpn  the  defendatits  entenxi 


dcECfibes  the  defeDd&nt  as  "  C.  I), 

it  appean  to, me  that  lli'e  word  "of,    is  prtni^ — 

--■  ,"      .'  -ii   I     !■  irijiiM    J     ■!:  ■   I'-   -   I-   .  1    hIl  *.t  Tilj'i  IiT'l'ti 

meant  to  connect.  jUelf  with  fl;ie  af;tiuJ  plueMn** 

■     "■••■•"     •'"  -■■  '  "f& 


^encc  of  the;  defendant,  who  ia  tl^  party 
Bcribei]..  We  may  call  Inlaid  tliQ  first  sipction  to 
ver  tlie  intention  of  the  legislature  in  using  ihat  iviri 
in  this  form  of  capias  in  No,  4.  Tiiat,  intention  irilllie 
su]6^iently''8atisfie^,.if  the, blank  which  follows  "cf^ 
filied  up  by  any  one  of  llic  four  descriptictis  of  Vt 
defendant's  feaidence,  vliich  are  directed  by  sect,  l-h 
be  #^ated  in  a'w^t. of  summons  ;  viz,  "  the  jilaceia! 
couiiiy  of  the  i^esi^encc  or  supposed  residence  oCtb 
defendant,  or  wherein  he  shiill  be  or  ahall  he  suppoK 
to  be."'    Besides,  the  court  of  CommoD  Tlravi 

(a)  1  Bing.N.C.e.  ■  M./.    :  c^l  i  V) 

(i)  Lord  Abiiiger  C.  B>  ttas  uttiog  in  eqaity. 


IK  TW^^TH^jSfa,  pp.  WlUj.Uaf  IV. 

'jiberU  V.  Wedderburne  (fl),  and  fAndredgfy.  RotiP), 
u  put'  t&e  Bsme  cbnstructidii  on  tliie  wnt  of  capias 
^4.  mmncled'by  the  act',, '  hTor.are  IVgiih  v.  Zan^- 
ai(  Mid  £m7  r.''S<3n)ejf   necesBarily  tlie  otoer  ,way. 


MduHt.  "*  'TiibugK  in'  '&ilt  i^'Bhr^y  liom  'Abixger 
Kou  to  faave  ^serited  to.tne  doctnoedf  Tdu^tim  'o„ 
^  a  dkicrigiio  perstme  jwQuui'^oum  ,idenwy  ui^ 
HE^,  Jtou^"  t^""  yiiflicient,'  neither  of'' tlifi'  cases j  in 
BIB  Corn'mbn  J^eas  was  thfre  cited.     My  own  opinion 

■ill-  Ipli  '0,11   .li.jL   <l    /■■■'  'V  ■*•  '    ''■    ^     10   ■Tj-liJ-'  '    -■l'-'"i 

McordB  vuh  tb«  decisioo  gf  that  court,  which  seeniB  to 

mIJ     I'uUA      \.:i      ij.!|     -.li-).-    i       i        ■'  Jjai'-n;        ■      illlj'l.il'i 

■etobe  a  more  natural  and  rcYonahle  construction^  I 
ddnk  it  not  enough  to  describe  the  defendant  hyoispro- 
Ip^iCallicg^  or  other  circumstance  suffi^ev^  toidcQ^fy 
iBperson&DT; ''but  that  tti^  'pnow/ticfE'oDJect.Qf  ti^ 
"'  le  is^  tnatL  ttie  blank  ^hould  be  fillea  up  with  his 
rof  naLdepce^  actual  or  tupp;08ed,  or  ^herein  ha 
~  or'.be  aupposed  to  be,  as  in  aecL  1.  ^^ffe  v. 
only  aecided' tliat  the  place  of  r^aidei\ce  ac- 
given  need  nqt  be  preciB^v  correct,  and  the 
'^u^  to  the  casesjn  tbe'Cotnmoii  Pleas,  was'  not 
n  to  m  Siu'y.  utrrpey  and  Weak  v.  tiangfoTOf. 
|,  there;is  iA>  aescripljon  of  j(lie  actual  o^  supposed 
de  Of  residence  of  t]ie  defcijdanti  or  of  the  place 
mat  Be  isor  might, be  supposed  to  be ;  hie  is  not,  said  to 
Ktf  the'Arniy  Pay  Ofiice,  but  a.  clerk  in  it:,,whicli  is 
■Ot  .equivalent  to'tbe  word  vf,  here  omitted,  ^e 
Kicnption  nere  givpn  is  of  his  person  only,  Upd  not 
PiuiiB  plsCe  wbere  be  niay  be  supposed  to  be.  I,  for 
WVie^ttbat  the  majority  of  the  judges  resolved  not 
n  amend  matters  of  'ft'rm  in  writs  ojf  summons  and 
a^in^  lordoing  wBich  the  costs  of  amendnieDt  w^uld 


MM.      m  gemnrai  Imt  (nrfhlenl  iptkiidtj  flnkt  ttiMe  Ihcpy  ha?*  to 

^^^^1^    hflldrtha  p6i0t^>tbe^  deoiiita  k  binding,  Md  nlnlbe  ad- 

aad Another    hived  (o.    If Are'^ra  inbltned  to  iid<lpr«  ajnitemof 

3^^^       i^iHiTBl^ntij  whichi  amtkH^  it  ajypMiBs  doMbtfal^iAelher 

!dUa  in  feok  ftmbtuittf  to  (»it.    Iticf  Msldanoo  n&ed  not  be 

iCtatoA  tb  be'iritlnn*dM  ootmty  of  tbo  ^anieainr  dierpft 

•t  ALMftbON  B^^I  «m  of  tile  MttO  oplniM.    The 
ttlatttWajTrlwi  flntip'lho  1>knk  ia  a>wvil of  aapias  after 

H  of ^,"  ia  to  refer  to  the  first  section^  l^«.  toMI  it 

np  with  the  place  of  actual  residence,  if  known ;  if  not 
ltDOwfer,)wlib4iiat>bf«tbatau)npottd'?«tideneet  ff  neither 
affo  fcnomH  Aan^itbttie  ^^ace^whi^re  the  dafcadant  is, 
m >ii^ aunpoaadM  be  at  idio  dnei  He  nl$^t4ia  stated  to 
be  pf  a  nameff  coiinty>  generally' if  llie  plaintiffs  ^ttov- 
alajr  ooukl  give tnof better  dasoriptiois^  but  this  lie  woaU 
do  at  his  peril|>  beiagiboaiiid  lo^gifwa'batler  deaorip- 
tion  if  able  to  do  so. 

'  GuAKE Y  B.  was  at  chatnbers^ 

:  .    Ride  absolute  (aV 


•    .  ■   ■ 


<«)  fi^  Pfwy  n  iflM4r^^  4  Xjrr^fii. 


'  ■    '  ■         »-»T»      m-mnw-^  —    -      •     W         »»    ■"W      ■    l  ■  HI  LH       ^«      P-  ^  -  »I  ■  »  r  •         '         I 


■    .    .'■  ?      J :  •      ;.  !••    ; 


1 


i 


1 


'». 


'••  '    *    f  I  '    •■»4 1'        ..!•••»:•  »» 


. » .  ■       .     /.  ■ 


FoRBBS^a^iiM  Caotr. 

Where  notice    T> lll^g  %,  CM^,  pf  thp  d^  ^or  ^  |i9t  pr9Ce^^  to 

of  trial  01  a        X.V  ^  •  »  .  .       ^i»_ 

CMise  is  given    ..,,;.  tt»M  PWTIWW*^  "WSPP'      ..n;   .  ■.;    ,..  .  .li...... 

defend<mt  ft#H  /W^jjf  .:'^<*.  *>^  .ffin%'W«?fi,  ofttk^Mh^ 

resides  above 

forty  miles  from  London^  a  two  days'  notice  of  continuance  of  trial  to  the  next  sitting, 
is  not  sufficient  to  save  the  plaintiff  iroin  paying  the  defend!U)t*t  costs  qC  the  d^  for 
not  proceeding  to  trial  at  the  first  sitting. 


IN  TB«  BcaOL  YiMkOf  KVUiUAM  »IV.  071 

piM, ,  The  ddwdMl  kad  heen^Mnted  wlth.iMtioe  0f 
tnd (it  tbii  fiiit  JbfirftKiteir  aktiiigt.ift  tbiti'iermiBtbii 


il»iMitel therein Mrareditt  tovn  Db  JMdag iheSOd, 
die oightbefore Ibe first  sittiiig  day ia Middlesexi  ■  In 
dM  meantuye,  i)n4  ftftcf  post  liibe  okt=  ihe'  SlsA^tithe 
{iUDtiff  *8  agent  had  served  on  the  defendant's  agent 
notice  of  continuance  of  the  trial  to- the  efecond  aittikigs 
m  this  term.  This  was  a  sufficient  two-day  notice  of 
MtinuaaeQ,  reckoning /Otoe  day  incbisiniy  and  the  oAher 
onlnsi^t/ei),. without  on. In t^f^rentng  Slibday  $:  GroJMn 

.u|?4Md!0f2^i  in  iMpportvfof:  tb»|jrulQiCDiiltnilod^tha)t 
H  Ibi  fdlfilpdAnl.  iliir«d-  •  mof e>  >  Ibdn  ^/fort^  miks  /frmn 
l4Mbii»  the  icaae.tfilas  diatingiiiahedi  Stdm  d^np  where 
tbaptrties.ftffft;  reMent  m  Imdon\at>  Midd^ 
inbrly.  aaiBBEiidagraVjnotitfte  :o£  cbuntefmahdi  wouU 
irtcr  fcudi icitcinwfaiTuaei  haLjBBniiiiitb..i »    >{    li!  .    ..i 

Lord  Abinqbr  C.  B. — The  master  certifies  to  us 
hat  the  distinction  contfiiidad  fiir  ■  by  Ae  defendant 
oditi.  The  tw^-day  notice  prescribed  can  only  apply 
o  a  cause  arising  in  town,  or  within  forty  miles,  and 
lie  books  of  practice  carry  it  no  farther.  This  point 
lutt  been  said  not  to  have  been  decided^  but  there  is 
no  reason  why  in  futOTe-tbeve  should  be  any  difference 
in  tbe  time  allowed  for  giving  the  notice  of  continuance 
tnd  tbe  notice  fti  CQuoternnMH^^:  :  Ia  a  cause  where 
die  parties  are  resident  in  London  or  Middlesex,  it 
Mddliir;gleAtraf1be  sufficient  to  serve'a  twb-d&y  nof  4^ 
of  continuance  by  nine  o'cldcli  ai  iii^tl'  •  Six  days 
iK/QSifW  Cdtititrcifeitite  are  nei^essary  v^li^re  the 'defend- 
UK  li W  niore  than 'forty  tniles  ofi^^'^'parfy  unji^ 

(m)  Tidd,  758,  9tli  ed. 


SdbbM 


Mt'tMomsffoi^i^Mdi  with  hia  /vdlnesses^*  wli6     •■•■■mi 


Cbow. 
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1836.  otherwise  be  on  his  road  to  town  with  bis  witnesses, 

^^'""^^  from  his  or  their  places  of  residence,  before  the  notice 

V.  so  served  could  come  to  his  hands.    In  this  case,  not- 

Crow.  ^^^^.^  ^y^^  ^^^^  of  the  day  must  be  costs  in  thecanse. 

r 

The  other  barons  concurred. 

Rule  discharged. 


WippELL  against  Robert  Manlby. 

The  recital  in    TjEBT  for  goods  sold  and  delivered.    Plea:  m* 
of  a  particular  quam  indebitatus^  except  as  to  part,  2/*  10s.  &L, 

day  as  that  on  ^^^  tender  of  that  sum  before  the  commencement  rf 

whicli  the  T»      1  •  ••  i.  # 

writ  of  sum-     the  suit.     ReplicatioUi  that  a  wnt  was  sued  out  befoK 

Srsiirtfo  *'^^  ^e^^e^*-    The  writ  of  trial  was  in  form  No.  6.p»- 

form  5.  in  vided  by  Reg.  Gen.  HiL  A  W.  4.,  [ante.  Vol  IV. 

A^VilLA.)  is  P*  ^^^O  *"^  recited  244b  November  1835,  as  the  date  rf 

conclusive,  the  writ  whereon  the  action  was  commenced,  and  At 

contradicted  Hth  December  1835  as  that  on  which  the  tender  fii 

by  parol  evi-  j^^de.     At  the  trial  in  Devonshire,  the  plaintiff's  at- 

dence  at  tlie  ^  * 

trial;  but  if  a  torney  being  examined  as  a  witness  by  the  deGenainti 

first'instLice  ^^^^  Called  on  to  produce  the  original  writ  of  summons 

erroneous,  is  under  a  subpcena  duces  tecum,  but  he  refused  to  do  sq^ 

bein{?  served,  ^"^  ^^^  under-sheriff  held  the  evidence  inadmissible,  oa   i 

and  IS  after-  i\^q  ground  that  no  evidence  of  the  real  time  ofco** 

and  rescaled  mcncing  the  action  could  be  admitted  to  contradict  the 

behind  the  de-  ^^^^^^  ^f  j^e  writ  of  trial  He  also,  for  the  same  reaaom 

fcndant  s 

back,  so  as  to   rejected  evidence  tendered  by  the  defendant  to  slunr 

maS/him '  ^'^^^  ^^^^  ^"^  «"««!  o**^  <>"  ^^  34th  November  had  been 
after  it  was      abandoned,  and  a  fresh  writ  served  on  the  26th  Ihr^ 

first  served 

and  before 'it    cember,  viz.  after  the  tender,  which  was  prored  to  hue 
was  amended,  begj,  n^^de  as  laid,  on  the  1 1th  December.   The  plainaS 

the  trial  will      ,     ,  , 

beset  aside,      had  a  verdict. 

and  the  writ 

of  trial 

amended  on  motion,  by  inserting  the  day  on  which  the  writ  of  sammons  was  mealed 
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/.  Greenwood  for  the  defendant  moved  to  amend  the        1836. 

it  of  trial  at  the  expense  of  the  plaintiff's  attorney, 

insertiDg  the  real  date  of  the  issuing  that  writ  of 

imnons  on  which  the  action  proceeded,  and  for  a  new      Man  ley. 

al,  with  costs  of  the  6r$t  trial  to  be  paid  by  the 

lintiff's  attorney,  or  to  set  aside  all  the  proceedings 

r  irregularity.     He  relied  on  the  defendant's  afiida* 

,that  about  the  end  of  November  1835  he  had  been 

Ted  with  a  copy  of  a  writ  of  summons  addressed  to 

chard  Manley^  which  appeared  to  have  been  issued 

the  24th  November ^  that  he  tendered  the  money  on 

ih  Dec.f  and  on  the  S6th  Dec.  was  served  with  a 

ijrof  writ  of  summons  addressed  to  him  by  the  name 

Hubert  Manley,  which  last  writ  also  appeared  to  have 

tt  laaued  on  the  24th  November  1835.    The  de- 

imt  swore  to  his  belief  that  that  writ  was  not  so 

ied|  but  that  the  first  writ  was  altered  by  erasing 

iard  and  inserting  Robert,  long  after  the  24th 

ffember,  which  appeared  from  the  record.  [Parke  B. 

der  the  now  prevailing  system  a  record  of  this 

eription  is  framed  upon  a  rule  which  has  the  force 

I  statute,  and  requires  the  precise  day  on  which  the 

t  of  summoBa  issued  to  be  inserted  in  the  writ  of 

L    That  is  therefore  conclusive.]     He  cited  Lester 

Tekldns(a)  to  prove  that  in  the  old  proceeding  by 

I  a  party  was  always  at  liberty  to  show  by  parol 

knoei  that  the  suit  was  actually  commenced  at  a 

mnt  and  later  period  than  that  which  would  other- 

)be  presumed.     A  rule  was  granted,  calling  on  the 

ntiff  to  show  cause  why  the  writ  of  trial  should  not 

et  aside  and  the  record  amended  at  the  costs  of 

plaintiff  *s  attorney. 

^ghtman  showed  cause  for  the  plaintiff  on  afH- 

(a)  8  B.  fie  Cr.  339;  sec  judgment  of  BayUy  J. 
>L.  I.  XX 
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18^.  davits  that  the  writ  of  sinnmoniiissaeii  oii'24di  Jo 
vembet  1835.  That  the  defendMt :  beii^  iiiBnMB 
therein  Bobert  instead  of  RiitAardr  it  wtm  tikiateim 
Manley.  reseakd  on  the  19th  December^  and  ib»  pfmdpeht' 
was  amended  accordingly.  On  20th  Jmrnary  1831 
the  pluntiff  entered  an.  appearance  fw  ike  ddente 
and  filed  a  deciamtioD  on  the  Slslx.*  OirtbtfSMijtt 
defendant  obtained  a  baton's  order  to  set  aaide  the  vi 
of  summons  and  all  subsequent  proeeedings  fiir  itisfi 
larity  with  costs,  which  ofder  waa  diaeiuwged  irii 
costs.  The  defendant  pleaded  f  the  issa»  redli 
that  defendant  had  been  sommoned  tm  answer  ii 
plaintiff  by  virtue  of  a  writ  isaaed  oa  the  £41^  Jft 
vember,  and  the  writ  of  tnal  stated  fbat  the  phsMi 
impleaded  the  defendant  on  that  day^  BmthA 
V.  Leird  Montford  (a}  shows,  thit  m  rtMriing|ili 
efiect  to  a  writ  from  the  time  it  originallj  imd 
even  for  the  purpose  of  avoiding  the  staMa  i 
limitations.  [ParheB.  Here  a  trial  baa  taktft  pIsH 
What  injustice  would  be  done  to^  the  dbftodanl  A, 
ousting  his  tender  made  before  the  reseaKsg 
Suppose  that,  before  the  writ  was  ancKided  fai  fiO 
the  defendant  had  moved  to  set  it  aside  for  inegi 
larity,  bis  application  wooU  have  been  m  tsasec  O 
amendment  by  reseating  did  not  make  the  writ  frisl 
back  to  the  time  of  its  first  issue.  '•  AUtnm  1 
The  plaintiff  artfully  altered  and  amended  tbejwi 
behind  the  defendant's  back,  in  order  to  defeat  hiwi 
his  tender.]  Secondly,  this  application  ig  too  iHl 
The  defendant  shoukl  have  moved  ta  set  esidaA 
writ  of  summons,  or  to  place  the  true  date  ef  theeril 
of  summons  on  the  record,  before  the  ezpenae  of  aldi' 
was  incurred. 

J.  Greenwood  in  support  of  the  rule*     In  Braiihfii^ 

(fl)  4  T^T.  R.  t76. 
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lord  Mtrntfimd  the  writ  was  not  acted  on  by  1836. 
m  l31  after  it  had  been  resealedi  which  distin- 
ih^that  case  from  the  present^  and  shows  the 
t  to  have  been  irregular;  Adams  v.  Radway{a).  Manlet. 
r  as  this  writ  was  served  before  the  alteration  was 
le  h  it,  mikr.  v.  MUler  (h)  and  Glem  v.  Wilhs{c) 
mpoinl/and  show  that  a  writ  which  is  altered  by 
eifing  after  it  has  been  acted  on  by  senrice,  is  bad. 
kst'Somelhing  in  the  new  rules  shows  that  a  de- 
liDt  is  to  be  bonnd  by  any  statement  on  the  record, 
ich  would  not  haye  been  binding  on  him  previously, 
b  not  now  estopped  from  showing  the  true  date  at 
\&  die  writ  of  summons  issued.  Now  in  Wilton  v. 
rrihKm  (d\  the  court  sufiered  the  plaintiff  to  con- 
iiet  the  date  assigned  in  his  own  special  memo- 
dim  ts  that  on  which  his  bill  was  filed  against  an 
nraey.  [Aldersan  B.  Writs  could  at  that  time 
f  iisne  in  term.]  Granger  v.  George  {e)  is  also  in 
Bt  to  show  that  the  real  time  of  issuing  the  writ 
jbt  have  been  given  in  evidence.  [Parke  B.  We 
Med  the  rule  on  this  ground,  for  since  the  late  rules 
firoof  can  be  rec^ved  to  contradict  the  date  of 
iof  the  writ,  as  stated  in  the  record.  To  admit 
klevideoce  would  be  to  let  in  all  the  evil  which  those 
Mwere  intended  to  avoid;  for  the  true  date  of  the 
I  Wis  ordered  to  be  stated,  in  order  to  prevent  any 
iriioB  arising  on  it  at  the  trial.] 

iiord  AmifGER  C.  B. — The  justice  of  the  case  will 
iMrered  by  setting  aside  the  proceedings  without 
Uentof  coats  on  either  side.  I  agree  to  the  dis- 
A6B  takes  for  the  defendant  between  this  case  and 

)  1  ICanli.  60f .    Remarked  oo,  f  Bing.  N.  C.  68. 

)  t  Bing.  N.  C.  66. 

)  4  Bowl.  P.  C.  3S2,  LittUdaU  J. 

)  ii  fitf.  &  Cr.  149.  (0   Ibid. 
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■'ffi°pnngBi'8i'}it'li^fWteaiiftila»i«'Hi«,l""*-^' 


^1  ",  fbe  ol^w'^fb'Bi'"i(i(ld 
j'l'i'enlell Vo  aa'aii-jifi'Ml 


atenhg  nie  li'Mt'lS^lttil'tlit'atmaiMVUMl.WVMii,! 

catioD  too.'!al'e]''lJill'U  HJJ  '(»!»Witt'lt«l'a«l>MMi<m 
'mar,' lhe'^li\i«lirM'te'lejJ)'U' ii»e«oUlSi^^ 

MlITTri,   ...,r  .3  , 1  .  ,:A.  i'.  j,,,;  ',  ,,-j„,,j,  -^  „„„3  „„i„,„,\ 

■ i'»Pj)i'JfaWl(^.i"''  ni«l'l  *i 

rllv,l»   llj   riiltii/J,,  3,(1   (,|,„3 

ia'flW  „i  ,„,l  o,J  .jl,i..j,'|  .,,„i,,il„i,„j  ,,.,,,  ,^„„,,^ 
i-.lljo  Isiiiri  -.r!  .br,l  ,7_jjkjj_jj^ajjjg^„,„  t,„.,„,.j, 
J-ll,  -O.ai.i  .,»!  3,jl  i  .r.jn,ili,„  ,,u„  ji  I,,-,,,,  3™,(  sji, 
i.i.lli-.  ,i  „«,1,  „,.',,, ,.,.,. v,,j  1,,  ,„.„l,  v,  ,t„„!  .1,  „„„„,3|, 

11. . .!..,»  I..  .-.iJmlta«*»<w*»(jMaHP")t.i,.jl.,i  a,i, 

Nothing  in  J'  T^EBJ  for  17/.  allege  J  to  be  due  ToV  -^li^'Vnd 
SjiSi."  '•''»"■■•  l'l«-'  "f  »«'■»""•  The  defcoiitlt'lfted 
cnunty  (K>urt  yitliin  tbc  jiiiisdiction  pF the  coiitity  court  oF SiSm^T, 
TiZ^'^t  and  >vas  liuhle  to  he  summoncj  lo  it:  M  fltf»tral 
f "d  'I'lo'  I  n  ''°'^""-'  '''"  "'"''"■-'''="'''  <■''  ."'''■"«"■  on'S^'afelxi, 
double eosl^^  under  a  writ  of  trial,  the  plainiift'had  a  velTfilSt'fe?'15l. 
jSif,  .1°"'J,  the  •et-olt'  being  [iroved  as  lo  the '  rSMf.' 'The 
damages  are.  n^jct  day  an  order  )pas  made  by  a  baiitfvj  su^  i>ro- 

proofof  a  set- dufpj^'dant,  an,  opportunity  io  iiiiive  tiJ"ttit«!i('"il"ifug- 
reference  to..;  fi;^g(jpn^ on  the  roll  unc[er:23  G.  Si  C.  SS. 'fr:  IS-V'the 
^J- 1  »^J      county  court  of  ]iHd*?fcse!i'aci;6n'Wi'd't(!fH^tfPbflliging 

plaintiff  could  into  cOurC  IJw.'  RNd  the  taxed  coets.vit^iD  a  week, 
not  have  sued  ' ' 

in  the  inrerior  court  for  his  original  debt,  and  could  not  compel  the  defendant  to 
plrad  a  set-off. 


■3^^ifr^ifhi «°«tfi;\^pm  *.';?.?f''i"«\'oi' .^^^l^iV*'    siJ^J 


»etH)ff or  tender.^f yj^^jto  jf ,,  Pji^^^ier  (a)  ,^^^ 

^ouim  court  of  requests  act,  S  J^c.  1.  c.  i».,  ana  tlie 


)  plaintiff  t< 

"KTo^any'lMnjflh-'tliat'ktjtioni'sb  as  to  be  bound  to 
dioose  that  jurisdiction.  Besides,  he  lias  in  effect 
recovered  more,  bacauge -a  debt- which  he  must  other- 
«tK  have  paid  is  now  satisfied.  Here  two  causes  are 
detennined,  both  of  them  of  greater  value  than  is  within 
the  inrerioJ^'jMliMctMft'.'^"  ^^  dlcWance  of  costs  in 

i/^lfj^  ^irris{b),  by  TaiuitunJ.,  was  entirelj;  grounded 

'WjftftnafiCp"^¥'P'^  ^^^^'  '''^^  t'"-"  il  (;  "I  ^"Hfj^  I  not  r 
M^f^j^a  set-off.  [Lord  Abhi^rr  C.  B.  'Tlie  good  '■ 
tifVgf^  ^f.  the  dislioction  is  cleitr.  The  only  '&i)A\ii  is, ,  .,' 
rfl||[t^f>rjj^ts  act  is.or  is  not  peremptory.]  SecniVi  1.  ' 
pf^j^flrt  confines  die  jurisdiction  of  tlic  count^^  (iOurt  ,- 
pmff/^y^CVQ  [he  debtor  damages  sliail  ziot'airio'i^f/t  to' 
Whja  ^^ffl  ''"*  sii'^J'-'-t  of  "'is  iiiiH  bluing  17/,|Ulfc'tiliiin-  ■" 
^if;o^^  ^ot  have  eunimoned   the, defendant  td'tl^c    / 

"BT  ^^cf^E  ^^    ^*  S'^*!"!^  ^1^  tlefendan't'cr^dh  for  ,.| 

iftd«TOrtPW^,'.o°!l  ■■I'Ki^t.  S^-i?*''::i!,'?'tm»S  ^^''  ■' 

t-il-;i:,(,     ■.!(    U,,„..j    i..„  l.ij..   .   M,..  .(/.,',  \   ,.        ,   .-(       ,,       ,    ''■"",' 
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1886.       gives  tbe  defendant  double  costs  where  tiie  jury  find 
^•^^^^^^^    the  damages  for  the  plaintiff  under  40^.]    That  mHt 
v.  be  when  subject  to  the  jurisdiction  conferred  by  leet 

MoETON.      2.    The  plaintiff  could  not  foresee  that  the  deieiiiat 
would  set  off  under  the  statute^  instead  of  asserting 
bis  right  to  bring  a  crdss-action ;  noreofuM  beiMge 
the  defendant  to  come  into  the  county  court  and  strife 
a  balance  there  before  the  jurjr.    Had  he  soed  fiff  dfe 
balance  only,  he  could  not  have  compelled  the  iidtat 
ant  to  give  a  notice  of  set-off,  or  have  prevented  Ui 
from  reserving  his  right  to  vue  for  his  whole  demaai 
in  a  future  action  in   a  superior  court.    '[PorfeB. 
Neither  party  could  legally  split  his  entire  degHoi 
against  the  other  by  suing  for  4fis.  only  in  the  coob^ 
court,  though  it  is  however  frequently  done.    Haddbe 
plaintiff  sued  for  ¥)$.  only,  he  would  have  abandoiel 
the  rest  of  his  claim.]    Besides,  sect.  4.  restrifits  Ae 
jurisdiction  to  the  cases  cognizable  in  the  old  coortf 
court.    (Stopped  by  the  court.) 

C.  Jones  in  support  of  the  rule.  Sect  19.  etpreflif 
provides,  that  if  the  jury  shall  find  damages  for  the 
plaintiff  under  40^.,  the  defendant  shall  in  such  a  eat 
as  the  present  have  double  costs.  The  county  court 
is  not  to  have  jurisdiction  over  debts  above  4D$.fWi 
the  debt  recoverable  by  the  plaintiff  was  here  only  Hh 
that  being  the  real  balance  due  to  him.  [Patk^ 
To  adopt  your  argument  would  be  to  compel  the  pfalio- 
tiff  to  abandon  the  rest  of  his  debt  by  suing  k  tke 
county  court,  and  to  disable  himself  from  setting  it  cv 
when  sued  by  you  in  a  cross-action,  so  as  to  ktve  i 
in  your  option  to  deprive  him  of  his  debt  altogetbtf  i 
nor  could  he  defend  the  cross-action  by  shdwiag  tbit 
he  had  given  credit  for  the  debt  due  to  the  defisodiBt 
ill  the  former  suit,  unless  he  admitted  it;  for  there 
must  be  two  parties  to  an  account  stated.    Alderm  £• 
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iryi^ypioitfuH  questions  nay  arise  on  a  dispute  for       183& 

ij   Xn  M'CoUam  r,  Carr(a)|  JEyr£  C.J.  made  a    ^JJJ^J^J^ 

^  lepim^  and  held,  ^at  this  act  only  apfdied  v. 

W  the  x,«i«»l  d«wd  wa.  uuder  40...  and  not      ^-'-- 

leie  jt  had  been  reduo^  by  payment  of  money  on 

qoqp4;  b#  this  point  being  alluded  to  in  Bateman  ▼, 

iihifi)^  If4>r4  JEU&ibarougk  said  it  vas  assuming 

e  »bple  question  to  say  that  the  origipal  debt  was 

|ve;40s.,  fsr  the  jury  had  found  the  damages  to  be 

ider  40s,9  which  entitled  the  defendant  to  recover 

uble  costs  by  the  very  words  of  the  act  under 

9iidei»tion.     Again,  in  Chadudck  v.  Bunniag  (c), 

Hdt  C.  J.  assented  to  the  last  case,  saying,  the 

rfi$  of  this  act  are  very  peculiar.    See  also  Clark  v. 

Anifff^  and  Horuw.Sughes^e),  [Lord  Abinger  C.  B. 

I^/Oases  you  cite  were  cases  of  reduction  of  the  debt 

fart-payments  by  the  defendant,  so  that  when  the 

liptiff  brought  his  action  in  the  superior  court  he 

d  not  a  debt  above  40«.     Parke  B.  In  the  case  of  a 

b  seduced  by  part-payment,  the  act  of  payment  has 

ftk  done  by  the  defendant,  and  the  appropriation  of 

e  money  has  been  made  by  the  plaintiff  before  com- 

sui^g  any  action*    The  plaintiff  ought  not,  there- 

aiei,io  sue  in  such  a  case;  whereas  in  the  case  of  a 

Iple  light  of  set-off,  it  depends  on  the  will  and 

ive  act  of  the  .defendant  whether  or  not  he  will 

dJumaelf  of  the  statute  enabling  him  to  set  off  the 

bt.dne  from  the  plaintiff  to  him.]    The  verdict  of 

B  jiiiy  is  treated  by  Lords  EUenborough  and  Ten- 

'4m  as  the  test  whether  the  statute  applies  or  not. 

iS4mly  debt  due  is  the  balance.  [Lord  Abinger  C.  B. 

Ht  is  a.  mistake ;  the  debt  due  is  the  original  debt. 

wit  B.  The  balance  can  only  be  said  to  be  the  debt 

«)lB.&P.tt3.  (h)  14  East,  301. 

e)  «  B.  &  Cr.  SOi,  (d)  8  East,  S8. 


the  balance.]  otofl)  h'jV'  aoo(\  ovbiI  blue. 

tbftff.ct.m"q»^pMe9  ^Wi^>J5Tn^()>sW  megtoRAltftrfblB 

S9ti.ofF„a|(J^J,,/d^^,fjfli|n^J^  {t!4intif;(4oflftJKt,(IMlif«* 
tl^ese,  «a?es,.;^4f  jpnd^VilW?^<v;?  ri^fl  OpWoTJU^ 

.lY]jpt^^^T,,hp,v»;'U<PW'P?^(4Ue.plaiqj;ia?tq|9ifth*,,Rli«iy|l}« 

defendant  will  adopt.    Again,  if  this  act  may  be  thus 
made  to  apply  to  cttfioit  of  'much  larger  amount  than 


iirt^e^404'Hie  {l'tir^ik''i^!r  ilo(('lUbl&4b'ii^  s^d 

could  have  been  sued  there.  {.onmho  oilj 

'■-  !l<AftVc8«.yJ-F!**NrW  thfe^sani^  o^Jiiib«C''l&ebfl<«l  4. 
l(»l^ey qAfe '%(ia«i* '«i^ty  tobf t 'lif 'atfl^fese'f' 6H't^^ 

itt^V»Me^t^>ilv(yid'  'thd  'in(:biiV^nriititi6^4^U^''haTi^^b-^^ 
t)bidfed'QA)t/>'''Tf>«  ^M  i^!^  (if  "b^^niibg ''jfhy^ 
«jd >Ui>/thitt>«t^  '^xtidiiaf o tho^  (^ei  bf  "^art-j^a;^^, 

«UiM«b*iV)iti)>  <^6iikl'  6e  "iiled^>!ft^f: ' '  Biit"  ffl^-^iji^^ik 
«^y^etea^;'l!h^'  thek«  «^s"db'nM^^:lf^''t(PiJak^ 
^♦trtJl^fe  llie"flibi!  'is'  i>i»en' t<)'tB«  1r«!at!etf  TJ^'ft '^«4b 

fer«Ht  ftile'tff  tfM^tHteti^,'ai^a'flikt  iHe  tkeiKiy^^tfe 

l^a^^xMaiii  "But  wbiib  sedt/'l.  OHiW'thil^t^iiA: 
^btfif^tiS  <aoridi6  de^eirikmt  cdtiM 'eV^f'tfa^'^Ml 
^HWmiTiiy'^6aiV^fot  Uniir  3«ii{le«(iV^aeVfi^,  l^e'ifliiA 

'Im!i  "-id  vi;i..  j  I.-     'i:.    !;      w./.       :  :'i'i.  lii;/  l(ifi[)(ioT')f) 


Jekkimiov 
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IggS. '     vwd4he  two  aeeftieni  m  4Maiyuiictioii.    Xbe»  ibf 

Baaiag  ihe  vfeaJaon  o{  wmL  19j  tm  eaBet,  whoiMfc 
only  the  defendant  is  liable  to  be  nnnrnntdi 

MoRTOK.     courts  but  ftfae  debt  k  «Iso  of  in  amoimt  which  eonld 

sued  for  there,  we  shall  bring  this  act  witUn  die  nog^ 
of  the  decisions  ah  ^riiier  jinilsr.Jrtatutes.    This 
dear  upon  the  statute,  and  the  great  inconyemence 
a  contrary  holding  would  alane  hav«  incliiied  m-to  tli« 
same  decision,    Had  we  looked  at  sectioiifi  1.  aad4i  st 
the  time  this  motion  was  made,  or  been  leSemt  Is 
them  as  well  as  to  sect.  19.,  we  might  not  havegranlai 
the  rule. 

BoLLANB  B.—Hom  V.  Hughes  (a)  comes  nearat  fti 
this  case,  but  the  ground  on  which  that  case  p^ooedb^ 
as  pointed  out  by  Lord  EUenboraugh,  distingiiidieBit 
from  the  present ;  for  he  there  says,  "  It  appears  ifait 
less  was  due  at  the  time  of  bringing  the  actiflii  bf 
means  of  -a  part-payment  of  which  the  plaintiff  Mrt 
have  been  cognizant.^'  Here  the  deht  is  in  no  vif 
reduced  at  the  time  of  bringing  tke  action^  and  te 
plaintiflP  could  not  t^ien  tell  whether  die  defenfai^ 
would  give  him  notioe  of  setH)ff,  so  as  to  xedues  it  it 
the  trial. 

Aldersov  B.— This  plaintiff  had  no  vemedy  except 
in  a  superior  court,  for  if  he  could  not  agree  with  die 
defendant  as  to  the  balance,  he  could  not  compd  bi^ 
to  adjust  it  in  court,  or  to  plead  a  set-off.  Befiaie  ic 
can  affirm  that  a  defendant  is  prejudiced  by  te 
bringing  an  action  against  him  in  a  superior  instesd  d 
an  inferior  court,  we  must  see  that  the  plaintiff  oodU 
have  sued  in  the  latter.  For  if  he  could  mat,  to  inffibt 
double  costs  on  him  for  not  doing  what  the  hw  don 

(•;  S  East,  S4lf. 
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vtobKge^^  to  dOyWonUL  be  an  abnird  cflnsequenoc  1696. 

vliidieuBiot  ibe  kapKed  imn  the  wording  of  any  Jict  ^•^^v'^ 

,     ,.  Jkmjunson 

otparbameDli.  «. 

Rule  discharged  with  costs.  Moaxon. 


■■■.:.  I 

1^  r.  L^E  obtained  a  rule  on  6th  May  to  set  aside  An  attorney 
*  the  CO.  sa.  herein  for  irregularity,  and  to  3is-  ^7^i^.^°  ^ 
charge  defendant  out  of  custody  of  the  sheriffs  otZondon  that  he  was  on 
irith  costs.    The  copy  of  the  ca,  sa.  annexed  to  the  through  the 
iftdavit  was  only  indorsed  thus:— "Take  405Z.  IO4. 6d.  c»tyto  WeH-- 
besdes  officers*  fees.    J.  ^latt,  5,  Church  Court,  Cle-  he  thought  of 


naiWLane,  30th  December  183^:'  He  relied  on  Cldrhe  gp^"?  *^  f?^  a 

'  ii'  •      y-  client  at  the 

T.  Palmer  (a).    ,  Auction-Mart 

coffee-hoiise, 
.  .  J    .         "  .    where  he  was 

JPikit  showed  cause.    The  object  of  the  rule  of  the  arrested: 
pfrart  of  thing's  iBenchy  (Hilary /Z  ^  A  G.  4.)  requiring  wasno\enti- 
ftf  addition  and  place  of  abode  of  the  defendant  to  be  tied  to  be  dis- 
Worsed  on  a  ca,  sa,  by  the  plaintiff*'s  attorney^  was  to  had  not'swom 
protect  the  sheriff*  by  showing  him  where  to  find  the  ^*^?^  ^** 

*  •  ■  t       *.      -  ■       .  '   »  ^^^^  purpose 

aefendanty  but  no  rule  of  this  court  requires  such  an  on  leaving 
Worsement.     In  the  case  cited  the  controversy  was  attend^^  ^ 

between  the  plaintiff*  and  the  sheriff*.  client's  busi- 

ness at  West- 
minster  HalL 

Ue  contri.     Constable  v.  Tothergill\U)  shows  that      There  is  no 
At'      1     .  .  1  •    4     -«•      'm\      rule  of  this 

we  rule  m  question   was  not  made  entirely  for  the  court,  or 
kweifiit  of  sheriffs.    TAlderson  B.  Out  of  two  objec-  ^^^.^.V^®  '^^^' 

.'       .  •  -^  ,  pelhng  the 

tai8  there  taken,  Mr.  Justice  Patieson  was  able  to  plaintiff  to  in- 
urive  at  his  .decision  on  one.]  Jj'J^^  ^^^^ 

defendant's 

Pakiu  B. — It  is  sufficient  for  us  to  decide  this  case  ^^^  ^f  capias 
i4be  fact  certified  to  us  by  the  master,  that  there  is  ^  saiifacien- 

dum,    (See 
(«)  9  B.  &  Cr.  153.  (b)  t  Dowi.  P,  C.  591.  ^-  ^^'^  ^ 

4.,  in  K.  B.) 


SXIWMO 


imnjnnp 

I:  I.m;*  .•-  liVini'jiiL  Itul  Of«  •'  /'••fuj  o(fj  'io  J£il]  oioVxi 

|)rwiteg»a  /jrvj»o  ^TBftM,  iWd^r  Jt^f#>9flRnn^ii»^ 
'A  writ  ff£i«a.<^n.  JM  i|iaiM4  W^lTitljie^l^S^i^ 

^«^4»Mi6$j  vapAn  wa§^tji^rpi  9jm4t9|i9llfi  Iffenid^F 
bW9lc6^4b<it^Jd4^«^allti^d  ik^  tflUb^ilih^xI^ifif^^ 

80i|e.t»>.ftbe.Aqi^oiMe,to,.»Mi4.j^      SMftiteP 

*i  )ws.pr4^r4yiiwit**f»iw  V3^«WiA«fl4a^^i)i^ 

4smipn(,hitr.^M»i9W9i!a«that  t^jd^f<^(l^tiTa;(fi)^9^ 

w^re  Cbeai  pibaing>jjhj  tb^iippint?.  flt  flrf*iB^^*>W* 
iJiif  t  .Ite  •  bfeid :  busings  p,t:  jthe  eQSb^->^c;iu«|gj^g)f^i;{^|^ 

wab .  dn J JM.  .^prayj-fiirQUgh  the  cjiJy,  tj^c f^ipitmy^^^^Jp^ 

'  <JieRt  auht!  Att0rtap^?M«rt.coiafe9rljp;i^ 

l.»"f. .  i/M',il  !)■»  tM  li  i1m!  jiI  I!»  ^-.'i»(,if -jv;.'  jjiii:  urio  noovisd 

k:barge»  not  Mi-^  :P^»WH4  JwyUsg^i ^utjft^ 
of  the  court  before  which  he  was  about  to  attend  as  la 
attorney.    He  had  : deviated  from  bis/. roi^itta  Wf^' 
minster,%M^s'ikA  btma  fide  cotxas^^X/f^^HtmmUt 
on  the  business  of  his  clients. 


» r¥i^miifimi^  m^emi^  iv.  ew 

lil^  of  the  client,  and  is  not  lost^Vt*  a**!^  ii^oMbbl^         -t. 
de«li»rf%  %»^l3^t^fe^  B.    Is  there  any  case    »'6*fc*«di*. 
before  that  of  the  party  who  had  attended  a  trial  as 

vith  the  privileged  journey  from  home  or  bacbiaigaiA't 

^^f^^em^U  ilkaag  i»$fti  htsv^itte^mr  i^ter 

WiFixtflAsUmb  (^k  tMll,<ii»'^  L^tfl^vtimninih  ^, 
VMMeA^ffi>«{^ybje(ie<>irt^!mtfliTlt&%4l{AiJlib  '^Idte 
4R  lwa^l<tli«i<''aie^deftf^ajft'^>  side  iOl^«l%  toJifrilkg 
1iS?wii«d%ttMid'&^«&i)^  hferCf^^afWat^'llheM^th'to 

Vi&<bD'riil^aUe^««(;  m0AttmHsti^^'^\tm^Mk^l^^ 
W^4uMiI%ri>i«<idIIa{  A(Mf^i4u>'£JMI%rv.JA&k<toftM, 

VUMg  «B4'iakfeiMitn«JciMtf>'li«ii,oh#lbi^««ft«e 
'ttA^'lli)fii<4fliti(f^ifitt«i^  0&^<lbWnvi)o<|AaQe?tti  {i»e 
1i3|^lMu^-4i^4^'obiii)n|i-«r  Weimtiitm"  i'lAl- 
'Wlm/'TJiW^'k^hiie^  ni&MTtOifiimMVvtialdmmtle 
^IfiikW^rnxmimkA  fi&  sIiMNM  e^  ttoiwfufisto/M'Mr- 

yBimivM^eArt^^tSmV'i  If'is  fWflwfd J^rtibtuHe  >ft^- 
^ii  fHfliifhii'»ffli<^'b^  ititik  anA^HMb  tirwiJy  m,  ^Mr- 
'Vy^7»'tii  'i>j»  vilGbaMi»^^^,"<h«Lir>feinild!BElihad>  re- 
'tiiyi^fibfa^cdtirtf/'4h<Wif<h«4ii(d  W«d(i>aHMMidn>^ 
W\ilmwls^j  Wb^f^^'^eftv^a^iiliiiiSeliv  iMd  stayed 
between  one  and  two  hours,  till  he  left  it  to  go  home,  and 
it^^SttkAHtkykikUofk  thoivlti'tii^same  stMet;  was 

&limi'i^^e."'fl^'^i'«ki^llt^i  'iind  Littiedale  J . 

BB  buoiin  oJ  .>.;'.;v';    :..•,"  c<  ■  li  i::i/'  j-toij  >  ..  .1. 

•'i7T'?..  .'■'  ^^    .■■  '..1    ■  •      ..   ■  •   ■■•■■ 


ew  ^  QASJSB  ni^EASTBR  TERM 

1896.       tbcire  cited '  a  case  ftom   Oitbert%  ciset  (nVi^ilKre 

^"T"^^^^    the  court  duckarged  a  vtMaaiH  wha  battig  waMait 

V.  at 'PortfttoifM^  and  a  witaeiB  hi  a  cahae  dt  viiS»- 

DicaaiMoif.    cteT^,  atayed  there   after  the  trial  had  cmHM  at 

took  on  TVMwby  afternooR,  and  was  arriMtedat'Sittili 

OD  Satukdaif  efening^  aa  ihe  waa  gettiog  ialo  tlJi  edMk 

toi  go  to  Porigmnitk.    {AldancHB.  Thdt  caa^dtoet 

not!  deoide  that  she  nt^^t  not  have'hecHn  atfissled 

on  the  StMiwrSay^  er  if  she  had  been  oat  loi  bar  iMd 

tf>\PorUimmti.  T^^twne$twaBredeund&,noVmioWlid0. 

This  casc^  w^uld  do  if  die  de^MidaBt  ciould  ahiMr  hha- 

self  on  the  road  to  W^gmbistir.     The  •defendant^ 

affidavit  oould  not  be  anlBMreved^for  iteaiy  ifvi^rslo 

die  intention  of  his  mind.]    Stokes  v.  White  appHea^ 


AaiMeEK  tX  Bi-^  !s  uideobtfedlyUhi^  ddly 
of  liiis  dourt  te  fvoteot  persona' going  to,  rettbklfdiig'at', 
or ^  returning'  firem  the  plaeeft  te  fAMk  Ih&hwAn^ 
of  dieir<  fdieiitB  takes  themy'when  eiiiHer  (iH^dlcMMM 
is'^Iearly  established  to  be  the  fii«5t. '  A  itoali'tt^^Mi 
go  full  speedy  or  the  shortest  way  home)  biit^ml^  go 
fof  a  few  yards  <  eut  'ot  the  way  Ihithet*.  The  Md 
qnestion  id,  whether  this  defendant  was  on  his  way 
to  Westminster  Hall ;  aiid  after  eonsid^rtng  Ifhe  p^fhi-' 
ciple  of  the  cases  in  which  partii»  have  beetl  SSb- 
charged,  there  does  not  seem  t6^  have  bee*  in  alsy  of 
thein  a  stay  on  the  road,  er  a  deviation  'from  it|i'UKfcon^ 
neeted  with  die  object  of  rettiming  bome^  so  ks  tb' Jiiir- 
tiiy  each  particular  arrest.  Pood  may  h^  neoMSfny, 
and  die  party  need  not  fast  titt  he  fetnrini  h<>in^.'  Tke 
party  anrested  at  his  dinner  on  retnrmag  front  cMirt, 
was  not  at  a  place  out  of  his  way  home.  <  So  in^HdfUlaiy 
V.  Pitt  the  party  was  arrested  in  the  act  of  returning 
home,  and  it  did  not  appear  she  could  have  got  away 
from  Winchester  before.     Bttt  this  affidavit  is  too  loo^ 

(a)  Holiday  v.  Pitt,  Gilb.  B«p.  306 ;  2  Stra.  966.        (6)  4  Tyr.  786. 


t .      ......  _    /, 


BlJMMt  B^t^l  Jbtiod  my  opinidtt  eUtiiely  on  the  defi- 
iWf  of  the  afficlavit  produced  in  support  of  the  role. 
[t4oe%:iiot  state  iviiere  the  defendant'B  house  is,  or 
hiAbd  40ft  it  solely  for: the  purpose  of  atteoding  his 
i$0!|t!k  btxsinest  at  Westminsier^  Nbw  il^  is  cmly  in 
Biqp^t  of  that  attendance  there  that  he  is  privileged 
km  aa!e|t»  and.  not  in.  right  o(  his  attending  on  hk 
iHMos  e%nta  ^^M^hf^re.  Settii^  <mit  for  the  city 
10)% ta  fKttc)^  i^\mm^9.o{  Qtienta  th^re^  vfith  a  mere 
oksMe  intuition  of  going  to  WeatminMter  on  a  similar 
WindL  !9^U  Wi  be  $u£Bcif»0tr  We  should  be  carrying 
Ikfi  €)jepl'4  privflege  loa  frr  did  we  disebarge  this  de^ 
fc&Amt  I  giye  110  opinion  as  to  what  deviations  are 
4pfpaUe*  Those  stated  in  the  old  hofikt^  may  be  re- 
ified ti^  fthe  p^rpotse  Qf  thp  party  m  going  and  retunv- 
^,1k9m  ll|e  forot^t^d  plaofti  '  The  later  cases  go 
istfaer,  and  may  b^  right. 

9ou*AHD  B«*--I  am  of  the  same  opinion.    In  LightJikU 
rmirrntrCnX  ^V^^  ^*  ^-^  aUowed  this  privilege  notwith* 

(a)  2  w.  Bki.  um. 


IN  TBVltttt  YiiOt  <»:  WU^UAAIIV. 

iflkrid^iisto^^ischai^lliia.^^ndttii.  HeMyfl^lsfi  1888. 
MlMHBf  (Altagik^tileloilg^jbo  UTeKMasto^ite  Aebusi" 
iisritrfhia:*4diepts^  ;  Ccnsistently  irith  thiit^hciii^hi 
Mrtf  Ui  Mm  loBinesa  at  di&rmt  places,  diiriog  the 
lUadayt^anditiiien  elafan  prrakge  from  antestK  if  he 
fttttD  H^Mm^artp.  his.  clients-'  husiness  at  the  hut 
■oofea^  Had:  he'  Bet  out  on  that  business  and  gone 
te'A»  €9ttt&hQtm^  aa 'he.  ipasaedi  the  case  might  be 
Hbieot#'  tauBb  he  wm  theie>  and;  aa  il  appeata^  en  a 
Mbe^a^  vhoBy  ioMgD  to  Ihafe  o£  las  chant's.  He 
buiiisfcaiatA  thal^  Mirii^  in  the  city,  hsjhad  set  out 
hUrhw  ihlaae^ifiiere  te  oesae  to  JTeMmurldr  enhia 
iMVi.hiiaiaaaB»;hiitaandead|y  deflated  fiMat  hie  vay 
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.  JLS3Q.       3{^ndin^  ih^  defi^n^apt  had  devoted :«  abort  iv«f  firpm 

^lil^    ^^.^^^^f^*^  road  hom<?  juji  order  to  gfit  refif^ljjp^ 

v.  a  trial^  in '  which  li^  .\ir^8  ,a.plA^tii,iP[*»  1  sj^onkl  not ,  have 

DicMNsoK.    thought,  that  hw  8^^pp       at  Ui^.cpffei?rW«l9Pforiie. 

(Sessary  food,  would  imt  ,se  ^ve.piade  .hun',}ial|le  to 

arrest 


d^feiujbiiit*t 

statement  he  iinigbt,  neyer/l^ye.  arrived  v^  t^e;  .^i^  io 
order  to  go  frofn.  tji^epce,  jto  W^tf^inf^ter^^^^ 
of  the  plaintiff's  affidayits  disclp8^j3;ttia/b.hU.ql^ 
tried  to  diss^s4e,bam.fr(frn  gft^ng  to  tbe^.^^guctj^yij^art^ 
and  attributed  ^  his  ^  arr.e9t  •  to .  hy;,^ j^iayiq^ ,  ^n^  ^J^!^* 
On  the  weakness  9f  th^  .^^fendant's^ofjgiii^  amdi^fit» 
this  rule  must  be 


■     '-      ■•■••■WAiiREK-'aiia-WfeWirN;'-'"  ■='■'''•■■••■ 

Trespass         TpRESfPASS  fpf.  brpakipg  and  Catering.  ^!|piaqa- 
fTbreakrng^'        .tiff'§r.dvf0Uing4ioi>ie,  .makii«a^|E»t  ,^^ 
and  entering     theroiQ,  and :  assaultuiig  wd  impr|$Omng'  !^e  .pltwtiff'  < 

plaintiff's  . 

d well i ng-house,  ftkid  assauUing  dnd:  fa^sely^rropfisotiing  dim .       ^  •  •  •     <  / ' . '^  :  •  .• 

Pleas:  first,  do(  jj^uifiyi^.s^cpBdly,;^.  t9  a11  -^  */f^f^^*^f^^^S^iM*PfPi  4^ 
breaking  the  hoiise)  a  justificatioo  under  a  ca.  sa.  ancT  warrant  .Ipbiereon/.liy  virtue 
whereof  the  defendantfiT  eoMred  the  hbii^e,  Me  outer  ioat^Uig  9pini  aiidiuieiled  Ae 
plaintiff.  .    ,  ,;      ....,.,,     .... 

Replication  admitting  the  writ  and  warrant,  aDeged  the  trespasses  U>  beicom*' 
mitted  by  the  defiendants  de  injuriA  sua  proprid  absque  residuo  causa,  .     > ; ' 

The  evidence  was,  that  the  defendants,  in  execution  of  the  warrant,  l^rpkeopeR  the 
outer  door  of  the  plaintiffs  house  and'  lirretted  liim  there;  the  jury  were  directed, 
that  as  the  justi^catipn  was.  not  full^  pro^i  they  flifght  give  danittges  Ipr, the. whole 
trespasses  laid  in  the  declaration.  -     : ,  . 

Held,  firs^  that  tlie  filter  detrr  being  open  Was  a  cotidtticm  bfe^^nt -lb  the 
defendants'  right  tp  enter  and  jarre^ttbe  plai^tif^ip  his  b<>Mttf  4u4«'M^ift^'^^W^ 
in  the  plea  was  therefore  material  and  necessary,  so  that  it  was  propeHy  Vny^pitA 
in  the  plea  by  the  general  TepHcatbn  de  kijmni,  Whhool  any  oedMsky  te  reply  the 
breaking  the  outer  door  as  an  excess  or  an  abuse  of  authority.  Held  al$o^  timt  not- 
withstanding the  warrant,  the  defendants  had  become  trespassers  ah  initio  by  break- 
ing the  door,  and  therefore  that  the  direction  was  right,  even  on  the  plea  of  not 
guilty  only. 
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1936. 

telll^iHte'a  JaitHfcite  6ri(ri^'R'ck fa.;  directed      ^^^^ 
^i^'»i^titie^}}Ai'kHk^aV^kvtM  fkifebn  directed      ^^f^. 
fVAi  m^^iii'^A6ti^g  dlW^oflfc^ers;  tenff'tWt  by 
rdB^^'Wfetf ^'WRt^aWA  'Wi4iili'^<li'^y^1rlfered  tiie 
relling-house  to  execute  the  same^  the  outer  door 


fthel^espassJsS^  ks'tfie  servaiirAnd  W  the  command 


^ by  con)- 

andofthe  said  officers  and  bailifTs^  in  tlie  preceding 
Iw^flleii^nbbed,  who  at  the  time  of  committing  the 
cspasses  were  a^tipg  m4^g  tha  authority  and  by 
irtoe  of  the  said  warranty  and  were  then  seeking  and 

"fPR^  ^Y^m^^  Apfi^^¥.*?^'ta^^a^la  wres^the 
liintiff  in  the  .^j)?/e^u^l9,f,,th(p,8^jj^  to  wit, 

J  pointing  out  to  the  said  officers  the  dwelling-house 

nftlylwb  of  ry^^idtei^e'o&<b^  #imlfir/aii&^^^ 
•dRdeoMipahyiT%*thml'<her«to^  ktttl  V^ 
QiiBiAMd^'Of'Irtie  itiiidt'<iAk^»^  l^'iM  tUeir  servant 
oeompany  them  to.  tbe ,  md.  dweUingrhouse  of  the 
iliMUIv'aiid  direct  tliem  thereto  and  point  out  to  them 
W|«tt4^idw;elIiQg-hou6e  &c.  as  he.  lawfully  might*  and 
)aiid|  not  otherwis|e  xsompitted  th^  tr^spass^s  in  thie 
bt  mentioned^*  •     'v  ^       ^ 

'^^Vi^i)on,['^^^^  ?P?4^  ..pliQ^i'  pif  ^)^^  and 
SMsnte,  9kido(1filkam^J9>enbeyf-tha^^^  defendants 

gifctaivpjijr  of  thaii; JPV9  wrong  ^and  without  the  cause 
»'Amii  -^Ql^j^A/e  so  fkr  ksf  thef  ^id  catise  related 

;t|ij^«aid  writ  and  wsurrasit,  and  to  the  said  command 
^  ,by;.l»5i&x^  ^pif0Ht^^:i^ '  trespasses 


DevtHuiire  assizes,  wheii  tt^  followiag  »\ 
the  faicta.  A  capiai  having  iined  agaioi 
stthfl  BuUofTfi/^iam-On^i.vaf  given . 
Warren  uid  )Fi»/em  ta  bo  0xefl|it«d.' 
evwiing  of  14th  December  last  they  airii 
litan  and  £disaTfl  Dnbet/  at  the  plunti 
Sidmouiht  and  Ibund  the  outer  i}oar.  locke 
On  the  plaiflttff'B  rtiEusal  to  .a^mit  than 
open  the  door,  entered  the  houw.  took  ti 
an  inn  aeai  for  that  night,  and  next  Aay  U. 
He  was  liberated  in  a  few  days  on  pving 
tber  WUliam  Denbey  was  concerned  in  h 
the  door  was  doubtfid  on  the  evidenoSi 
judge  stated,  that  unleis  th«  juetifioatioi 
pletely  made  out  in  all  parttculan,  the  t 
cause  stood  oil  the  general  iague  only,  ao 
might  be  given  not  only  for  bxeakvig'  tb 
but  for  the  whole  injury  «u9tain«d.  Ve; 
liam  Denbtjf  on  his  plea  of  not  guilty,  bii 
on  his  special  plea,  and  genei^y  agaJQat 
defendants,  with.  20i>  damsgoq^:  The  j 
given  leave  to  move  to  enter  a  venUot 
fendants  Warren  and  We$temj  and  for  W\ 
on  the  special  plea. 
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idnitted  on  the  recordi  ought  to  have  been  replied  (a),        1836. 

and  cannot  be  made  a  fubject  of  complaint  on  this      „    ^^^, 

itate  of  the  pleadings.    [Parke  B«  The  door  being  v. 

open  seems  a  requisite  to  your  defence.]    The  allega-    and^Othere. 

tkn  of  a  breaking  would  be  supported  by  proof  of  an 

unauthorized  entry  merely.    The  charge  in  the  decla- 

lation  is  in  truth  not  of  breaking  the  outer  door»  but 

of  a  mere  entryi  and  as  such  is  sufficiently  answered 

Igr  the  pleas  showing  the  authority  of  the  writ  and 

farraat.    They  state  the  defendants  to  have  entered 

As  dwelling-house  to  execute  the  writ,  **  the  outer 

door  being  open/'  but  those  words  are  mere  form. 

[Parke  B.   Would  the  plea  have  been  good  without 

Ihem?]    Though  all  the  precedents  contain  them,  the 

Mrinion  would  not  make  the  plea  demurrable,  for  if 

die  plamtiff  does  not  allege  the  door  to  be  shut,  the  de* 

faidant  need  not  show  it  was  open.    The  charge  in 

tk  declaration  not  being  for  breaking  an  outer  door, 

the  door  broken  may  have  been  an  inner  one,  the 

hiaking  of  which  would  not  be  illegal  (ft).    Here,  the 

blijeet  of  the  alleged  trespass  by  the  defendant  being 

to  execute  the  process,  the  plaintiff  had  no  right  to 

pove  the  breaking  the  door  on  the  replication  de  in- 

jvHf  as  he  might  have  done  under  Lucas  v.  Nockelb(c). 

Not,  the  breaking  the  door  in  this  case  was  in  execu^ 

tips  of  the  authority  (cl),  though  in  abuse  of  it;  as  strik- 

iD|  the  plaintiff  in  order  to  arrest  him  would  have 

been.    Then  it  should  have  been  replied.    Price  v. 

Peeiaad  Others  (e)  is  in  point.    [Parke  B.  The  sole 

9>8i&m  is,  whether  the  defendants  were  justified  in 

(<)  At  to  thift  point  tee  the  caaei  collected  in  Frazers*  note  to  8  Co. 
*'14et..ncw  ed.  Vol.  IV.  432. 

W  See  Tidd,  9th  ed.  1012.  and  cases  collected  in  Fnzer's  note  to  new 
•'itioaof  Coke**  Rep.  Vol.  IH.  188,  note. 

(0  10  Bing.  157 1  see  the  judgment  of  Parke  J. 

W  See  18  Ed.  4. 4.  cmUrii,  cited  5  Co.  92.  b. 

(0  1  Kng.  N.  C.  387. 

Y  Y  2 


Ke^ey 


d^  6A6E8^iy'T:ASa?£R  TERM 

?<il*tf^li{e^dlMt^tt&  tlia*lim0  lib  trngmjit^/lB^die  bet 

Br^fafe  bu«e^  ad6]^<bfeiif^^^)ieb WtekidUfoDprteedent  to 

i;i;     Ofe  'H^'t  >6f  eAf^riti^g'^tliie  oh'taso'  iii  )ozdl3r  .to  leseovCe 

lldnfi^iJMff^  oft  jjlie^hg  hi  flttoh.'oaseK  i^i   tbtft  the 

officers  entered*   the  outer  door  being  open,- and  is 

MVortg^Ml^sbim^^e'^iil^aiiMr' to  be  tiaterial  (a).  -  If 

l!Hiy'*hkv^'>'<fi«A5^;^  'boHditioi;itr^rivBege  ofiientoBBg  « 

Ikfe^  ^^'iMfeo^t^^'tivdlfieib  liusY^  inr  oamilm  door  is 

'ij^n^'lhtit^i^biMdd  4m  ^tMdiinfiliie  pkaiaccordingly, 

iM  ifk&fmimliyiwMi  italf  iber^ut  lb  issue  tijr  the 

^mkhWpV^tiCnV^c^iU^Hi^l  iJotA  JOnnpmfC  B. 

iraW'H»lft<t^<ii>i»ttt>(  Ar  ipUetifi^gli^fie^        '  eoteriog 

^#  tbi  b^«tte5f-inoc^^Mitl^>iMtiMijr.tf  thovdocr  be 

yp^tii  idllJJdidHhMpJcaityrjMtb  Mrdgfal  to 'break  end 

enter  the  house.    AmJlit&Mmtidowtiat'  autfaoriae  the 

doing  any  thing  to  the  house,  the  fact  of  the  door 

b^litfgoi^n  ii^>«  iaattngtt(^f-«i£ugj^,..irhiciii8hbidd  be 

"t^aded^ttotolgdkigiy.^]  -'kfiB'svbnnctcAthat  the^oonect 

^i^Ht^m^tit  <ff  ithd^tt  is^'  thait  the  'ivarUi  and  nirarrfmt  eon- 

^m^^a^^netal  «igfa^  to  arrest  the  dtfeadant  any 

^^wh^re^i^  «'^^J  in^-hi^  dWdIii%-bouse»'  except. .when  the 

''dk^i^ftB  4$loded.    ^{PtarhiB.    Chief  Bamn  Comyns 

^dlof^ttffih^tetfmeiiin'Wfaieb'Lord  Coie  slates ^le  rule, 

l%9j»nchd«^hi  ^  caseei^hen  ^e^dooi-  is^bpek  tht) sheriff 

-tfaltjf'^il^r^ti^Ibettse'oritheidefenditfittto  doieaectttion 

^lit  tt«tf  «ttit  of'yia6Ject<&)^  ^  Theto  w<nrds  seem  to  show 

" ^iHit  'Aid f i^rlt' omkrsi m>  autiiorlty^  to  enter  a  hoitse  at  all 

^'tb^ftri!«6tfW>idi^ffnJkuHt.  theire^m         pn  tbe  condition 

-  t^Pih^i^cAytibeln^^^^en  (^)j]  ;  Thai  passage  only  sUtes 

''¥i^  '^irtMt  •:«»  i  trkidi  the  ]aw<  limits  Ithe  pdyilege. 

^.  jiK^l^^ft^P^'^frf^P^^'  9»»ok  T.  Bin,  5  TaunV  770;  SpC.lMiish. 
339 ;  Johnson  t.  Leigh,  6  Taunt.  247 ;  5.  C.  1  Mareh.  SCS'i  Sheen  t. 
Brooib,  2  H.  Bla.  120 ;  and  Fcttter,  320. 


DeiifiEY 
aiidptnera. 


iH  THiL  siifH  irniisv  OF  wiuAm  IV.  a^ 

hit  n  an 'execution  of  itin.a^plaqet  aii(i  ,w4^r.,circuiiv:    ^^,^3^ 

ikincet  where* the. defendants. bad, it ,iiqt^#^. if  ft'Wfit      J"t^-' 
diiecfted  to  the  officer  of  *  a  liberty  waa  exef!ilj^f4  ,lV 
Urn  oilt  of  the   limited  jurisdictioD^]>   That^  .>i^ix[uld 
iliebde  all-  miaconduct  of   officers ,  in  execAtfioq. r,p^ 
process*  •   •  ,i  jr  If,  '.%  -'•i'l  •fiii- 

Secondly^  It  was  a  misdirection  tb  stat0  that.ac^.^be 
justification'  waa  not-  iuUy  pit>ved>  g^ncxal  .diimagea 
B^ght  be  given  in  reapect  of  tlie  whele  ipattef  la^lin 
tke  declaration,  without  staking  into  'account;  .the,, ^^rit 
sr  warrant.  For  die  gist;  of  the  complaint  pijraa^  the  f^e 
inprisonmenl^  and  a  legal. cause  of  iarreiA,.w|ia^ ji)ip^n. 
The  only  illegal  act  was^he*  bseakipgr the  d^i^wbioh 
wgfat  be  mitigated  un4er  the  ^enejna^  mv^0  by.  the 
Qlber  drcumstancea  in  evidence,  had  the:  judgfs  dr^nwn 
die  attention  of  the  jury^  to  thenu  •  <•  « .*r; . 


'  Lord  Abinqbr  C.B«-t- Where  a  party:,  bpcomcfa,  >a 
toespasser  ab  initio  hy  reason  of!  jrjf0gularity.jji;.jbis 
CKcotion  of  authority  givetf  hia^  hy  the  law^be/io^nnpt 
jtttify  at  all.  Sis  Carpenters^  caae (a)r:' On. thajk,  .ae- 
eoQDt  the  Stat.  U  Ged.  2.  c.  19.  s..  19,.;enacted,th4t  a 
pvty  diatraftiing*  fbr  ^nt  shbuld  not  .be  d^emc^.' ^ 
^KtfUBerab  initio,  by  feason  of  any:inregularityi,but 
dioidd  only  b&  liable  to  •  an  *  action  fbr  tbe'isp^cial 
A&ttge  thereby  eUstamed.  rHiatiaA  legislat^e-d/Q^fla- 
ntioQof  the  rale-  which  woiild  otherwise  preyail  on 
Aetabject,  ria.  tbat-if  the  justifieation.of  :lhe  di^tr^^s 
fifed  in  atay  pointy  the  defendaot  would  recover, for 
^  whole  Talue  of  the  goods.  Had  Juried  th^  pause 
I  thoald  yery  probably  have  told  the  jury  that  defend- 
iBti  of  this  description,  who,  knowing  the  la>y^.  violate 
^  laast  take  all  the  consequences,  and  should  not  be 
flpiritt^y  visited  in  damages.    On  the  other  point  I 

(a)  8  Rep.  146  a. 


ed4  dA«fe6  IN  BASTBR  TERM 

i69B.       AMiV  he  lihwillirtg,  by  gtaifititig  thi«  tute,  to  thftm  a 

^^^y^    rfdlftt  t)tt  fhAt  fortn  of  t>l«idlilg  ^bUik  hte  beeii  ai- 

V.         foMdy  iadio^ed;    Htlw^vef/  th«  coiurl  wiU  gf¥liy<Mi  a 

a^A^    fliiy  ot  t^cTtJ  tiiiie  t^^i^i^h  the  pk^eeedetita^:  Mid  if  mme 

JtH^^'^rodiiibed  nhtMrio^  %ht  jitMitcktioii  Id  t^  good, 

Withyiuifaverfmg  tHatthe'Mier  dodf  y^Bi'op^,  tM  role. 

ibuiit  be  considered  as  refbsed. 

Pxttlcfe  B;"--!  have  fllways  obniMered  tfaitt  the  Aver^ 
nteill;  of  tbe  outer  door  beio]^  'd|)^Hi  foMMr  a  thaterial 
it^rt  of  A  plea  of  this  difseriptioti,  by  #ay  of  ^Sondition 
fk^edent  to  the  eiecfitio^  ^  itttt  in  a  dwell&^g^hoitte. 
I^fthttCerial,  it  fs  ptoperly  trarersed  hf  thti  t^pUcntion 
<fe  hijnfld  sUh  propfiA  ahi^  f^ridth  (khisit^  lubd  on 
-'tbftt  ghmnd  tills  fule  cAhAot  be  grAht^. 

'  The  Other  barons  CoWttirred.   '  .1 

Ithe  ease  ^ft»  nevek*  mehtioAed  ttgaih>  aAid  fte  tale 

Rieftised. 


I  »  ■  ■  I      i^>i  m 


GuTsoLE  against  MAtHEBS. 


In  a  deciara-    r^ASB.    The  dedaratbn  stated  that  Ihe  plaintifi; 

tion  for  slander   V^  .    . 

oftlie  plain-  before  and  at  the  time  of  the  committiog  of  the 

*  ro^erf  ^  d-  8^^^^^***^^*  '^y  ^^  defendant,  as  hereinafter  mentioned, 
feging  special   Was  lawfuUy  possessed  of  divert  large  quantities  of  tulips, 

woZmist  be  ^  ^^  ^'0^0  ^"«P»^  ^hen  being  tbe  property  erf  the 
set  out  in  the  rplaintifF,  and  being  of  great  valae,  to  wit,  of  the  value 
so  as  to  afford  ^f  10,00(M.)  and  he  the  plaintiff  was  then  deairous  of 
the  defendant    (^Hiijcr  and  disposing  of  the  same  by  public  auction, 

an  opportunity  **  re  j  r 

to  admit  tbe  and  for  that  purpose  had  issued  hand«>bills>  annoonduag 
words"^and  ^*^  ^^**  ^^y  '^^^'^  ^®  exposed  to  sale  by  public  auctiw 

then  to  bring 

before  the  court  the  question,  whether  their  effect  was  slanderous  or  not 
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at  Noi  ^.Chmgn  BtmhQantp^hHry^  PP.  9Qi\x  May  lSa& 
ltt6;.ytt  tte  .40f^dar)ti,wQ)l  knowing  the  preipp^f, 
bHteonttiYli^  &€^.  to  injure  the  pl^intifl^  luu},  to  cause 
ittobe  Bttspected  and  believed  that  the.said  tulips  had 
been  and  were  alidett  i&otn  one  J.  Mathers^  H^  brother 
of  thd  defendant!  and  to  hinder  and  prevent  the  plain- 
tiff from  selling  and  disposing  of  the ;  same^  and  to 
cause  and  procure  the  plaintiff  to  sustain  and  be  put 
to  dims  ^  great  exjienaes  attending  the  s^id  exposure 
to  sale  of  bis  said  tulips^  and  to  vex,  harass,  oppress, 
!BipoTeri8h>  and  wholly  ruin  him  the  plaintiff,  hereto^ 
faie,!aDd;be£>re  the  exposure  to  sale  of  the  said  tulips, 
u  hereinafter  mentionedj  to  wit,  on  &c,i  wrongfully, 
iojocioasly,  fabely,  and  maliciously  asserted  and  repre- 
sented, in  the  presence  and  hearing  of  divers  good  and 
worthy  subjects  of  this  realm,  that  the  said  tulips  were 
stolen  property.  The  second  count  stated  that  the 
defendant,  further  contriving  and  intending  as  afore- 
said,, afterwards,  and  before  the  exposure  to  sale  of 
the  said  tulips,  to  wit,  on  &c.,  wrongfully  &c.  asserted 
and  represented  (a),  in  the  presence  and  hearing  of 
ff.  P.,  T,  Y.y  W,  y.,^and  divers  other  good  and 
^•Why  subjects  of  this  realm,  of  and  concerning  the 
said  tulips  of  the  plaintiff,  so  then  about  to  be  exposed 
to  sale  by  public  auction  as  aforesaid,  that  the  said 
tttlipe  were  the  property  of  the  defendant's  brother, 
^  that  Whoever  bought  the  said  tulips  would  buy 
Btolen  property,  (thereby  then  and  there  meaning  that 
^  atid  tofips  of  the  plaintiff  were  the  property  of  the 
^  J,  Mk  the  brother  of  the  defendant,  and  had  been 
•Wen  from  the  said  J.  M.)  A  third  count  stated, 
^t  afterwards,  to  wit,  on  &c.,  the  said  tulips  of  the 
pkintiff  "were  put  up  and  exposed  to  sde  by  public 
Wctbo,  at  No,  68,  St.  Gearge^s  Street,  Canterbury 

(a)  Cook  tr.  Coxi  3  M.  &  S.  114. 


m  eXSSS  tir  EASTER  TERM 

4)ki»mA^,  At  4hei'^t<6^Mte«f  of  aiverff  «lM'^ty  tmttiy  of 
ih^lte^'^ecti'^  '*Mir>*ciiiia'idk«  t\k  •kii%;fn  order 
thHt;^>%hei«i^e^^'ini|^t  W'tiie^  ^nd  *l!bel^  «oNf  iU^  the 

then^abdUtft^)^  iliid>l)4c^e  'p^ha^^h'^f  gito  {tart 

^d  \»«iM4^Bthev«riftet  hftv^  ^Md  fbi^  ^atid  f^^a^^  tbe 
yim)^i<  affiAi  ^yMVticulaHy^life  tai8^^J7.<iP/|i  2>'i'¥lV  Und 
'TC  ir»'(«z)%nu4ib'^4reiA^ti'>r«^  aKoiit  to 'bid 

>fdh^tidJi^  \^iA|i4Mbet^s^'4ib^  pUitX^aati&^'^i^ 

fMi^rii!viAt^^(1x>iA^^m&dfkig^1^^^         h^do&Aog  the 

<ih4[i^T^m'^m(iymt&Mmitk^^         ^h6itfdlsf&tiiA  to 

}[lkS^A&^m  tteil>)fktd^ft^>tadp¥^f^riMdTrO&  ^effing 
>a^  di9f)f^iilg^^^^'tii$'^kMi^idi^/.^d^  Ii^>ft^^ 
•dnfy  Ibs^J '^df 'b^ 'd^iWa  (if  ^' Hii^^ '&idtHtid^e%  and 
Miolan^ms  <#hicU  }kk  migUtHa^^w^iild  bittb  derived 
•dnd'  >^qiili'ed'  ilioni  th^^fial^Uh^rebf,  t)de  al^  Aeiieby 
d?v6rd'saiMt'ot'<n6hey/i[i'the!H«^  a 

t&l^isUM!^f  ftidney^^O'AHt^  JBO/ ,  ^Uieli  B^^v^  ^Ikintiff 
'WM  fotebd'Atid  bbiig^  to  and  dSd^fieb^di^akily  ^tyi'lay 
Dilty  >  audi 'e!2tp^;  tn  Utid-abotit  iliifir  iit1d:ex^HMhire  to 
i»aie>  tod'^jipeiise^^  fm^idental  itb^^i^tbl  beckni^^Wnd  was 
Wb^y  usde^  M^'^utr^fo^kkii^it^} ^d^iemite^f'fodr  to 
tbe  i^dimiffr  A^d  h^^the  {4ftifitiflr  Uatbb^efaiatld  is  by 

Pleas:  first,  not  guilty;  secondly,  that  the  pMntiff 
iK^s^nfdt  h^Uiilly^^a^essdd  ^ftiie^ tulips  Ui^  dtela- 

(a)  4  Rarr.  2403,  2424 ;  8  T.  R.  330. 
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!I3^y;lvni«dtpajr4  «^  bi%  ve^duq  :b0qiiMtbMilvtibim;to 

bin  )p(U  At;,)iw.,4fiftt^  ^b^}bfqww*cditbem.  t« jbe 
wiC^^.  tf^ef ifj^tiQ'rr.i :  Ai  pATt ,Qf  them. I wiiai  .l^Jc^jpos- 
ite«mMibiy  WQtkfft  p^n;,^And  iiameridisp<it^/9r»0e 
wp«*inff  them..\>Wbw  :tb^y/W«rej«lw^j»tite.b^iid*3- 
ppsed  (ftf  .bj  bf c .  Qi^pifje^ntoUMesi .  bandribill?^  ^we«e  .>ut 
%th,ai^ji^i^Qb)^  Or  ftftl^^^  Ancti<iA;^£'  tbe/jtuUpa  ,late 

tlie  J9to|.;4^  4^ftn4«it^,QW,;b0Jng,,Mkediftlvfti<pUWie- 

tnIip8,fMrq,8pjbj^iiMi  wy.fl)i»*bftr!8.!prope»ty^.wbGfeYer,feMQr8 
dim^  ;»iwl0  Jir^i  .buy jrt9l^»j  pi?cypc;rjly^.  a^,  {  h^a!  Mv«r 

tite!ii^miMfce]i9((3tf,<n:.i9d«^^^  itin^hmm^, 

Id^mttiipe^iM t«^ j#yH<ip|y=pnf>fb.a»jrt(flen,:tbi!«lK'?ii  iTfee 
pluat^.yirMJ^fpriPfld  tb^t^b^jd^eodanftibadfi^iAdbe 
^jploi^ff  ^toI^/tbA,^iitip$ii^f  {A  did  i)0t<appj9AP.tbat 
''9'Aingjiyra8,(3$id«  a);:.tbfi' «aliii  ,tQ,,4ffeat  )^l^ 
^l^fito^iCWftbAfriAhQi.wotion^eci l^i^iWvany  .tbji«^  of ,  wblat 

Wr.b^p^j^aidi;  .idrntin  Y{W9f)q[uepc^  ^  :a  te^pwt^  bavipg 
Cpt  ,4t}r9tidi.4iiat.itIi?iir.M/^^'^  ^tobji^ijoolytvo;  k>tot  imse 
'^M»m4;|k.p^rty  wbo  Wi^afctd  bidiiiieiVMfked'filoiXkdQi^g 
■^  ^*Pffl;ftiJ.  .te)Wt'^b«l3Uryj.  tbW  itb^  .d^fendawkV.ffix- 
I^Mk>«^'T<m4)dii)otoviiDMm  Vr^dict 

^^..tbQLp)4Wtiflri.il^  dAina^s»j.[iTb^  Uudgeijrfffa^d.lK> 
^<tify  under  IS-iJ^Ku^^v.'&fto  deprive. itbet  plain ttffiaf 

testing  the  judgment^  on  the  ground  that  the  words 


q|«f^  w  the  gvt  of  the  actuHV  and  U 
l^ea  bdng  the  ytty,  caiue  of  actioD,  | 
WpQldingly.  Whereu  diis  is  an  ac^ 
tirely  oa  the  spedal  datoage  (a)  aririnf 
of  uJe  occasioned  by  the  defendaot'i 
DDt  acUooable  in  themsehea  {  Santh 
[Pftrkfi  B.  Thati  atnctly  speaking,  was 
pUntlei  of  title,  but  of  '"■'"■■o"?  daim 
bable  cause,  to  a  house  put  up  to  sale* « 
quUfxl  to  the  owner.]  TUs  pecufiar  a 
held .  to  difibr  from  the  cominan  acdoi 
sevfsral  particulars'  This  evidence  of  ti 
words  nsed  may  be  given  under  the  g 
thipactionj  Watioav.  Jieynolifs{ci.  N 
21  Jac  I.  c.  16.  as  to  the  linutation  of  a 
derouB  fiords ;  Xow  t.  Harmod{,i  \ 
court  say  that  this  action  is  not  maint 
sinking  Bpedal  damage,  no  more  than  f 
whore  without  showing  special  tempori 
W  pot  Vits  Do  words  spoken,  which  im| 
tomppral  loss,  as  thief,  &c. ;  whereas 
(Hiela  title  doth  not  import  in  itself  loss 
lag  particularly  the  c«Qse  of  loss  \rj 
spoaking  the  words,  as  that  be  could  no 
elands.    [Lord  Ahinger  C.  B.  This  mod 
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the  taati,  whiithei"  the  lAeaxAa^  of  th^  wotds  iised  be      183d. 
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libellous  or  not  (a).    If  the  cause  of  action  be  A^  you 

contend,  a  special  damage  resulting  from  certain  words  ^^7 

iiWd,  mtist  Hot  Hie  plainriff  fehoir  them  t6  be  such  that     MitaKfes. 

(hitt  Kpe^rlal'ictekhage  wbtild  naturally  iigstih  from  thehi? 

JP^Xi  B;  Ah  Action  of  sidilder  of  kh  hebdfck^,  by 

calling  him  a  biisbiiid;  may  be   iiitpport^   trithcut 

I^Vin^  present  8)^edal  daiiidget&).    Would  It  be  ^- 

cierit'to  declate  itt  imcli  sl  taae  that  the  dtfeHdaht 

asserted  and  affirthed  that  the  plahitlfPwad  a  bastard?] 

Itis'materi&)  oti  th&t  account  that  the  words  should  be 

srt  (Alt,  though  th^it  effect  6h  the  dafaia^^ii  is  another 

Aid^.  The  couiri  it  to  decide  oh  the  hieahing  of  WoMs, 

notth^it  effect,  unless  An  fdr  as  ft  depends  oh  writing. 

BM  ir.  tSidari{t)  sho^,  that  tallihg  ah  beb  M  hw 

atxhit  to  Sell  an '  estate  <  a  baistard/is  not  actionable, 

1^8^  directly  spoken  fot  the  purpose  of  slande^ring 

46  titW.    If  the  Very  ^oMs  dite  to  be  set  out  in  thU 

^^  of  action,  they  mm^t  &bo  be  stated  in  actions  on 

^  case  (br  deceit  inA  fidse  representation  of  character. 

n^rd  Ahitiffef  C.  B.  tn  an  indictment  for  obtdnihg 

^tkey  by  fiilse  pretences,  the  exact  words  used  need  not 

^  stated.  Alderson  B.  In  Sargrave  v.  Le  Bretoii  (rf), 

^^  '-^otAs  used  by  the  defendant,  an  attorney,  were 

^    the  isatne  which  the  client  had  employed  him  to 

^li'ver,  but  varied  in  some  immaterial  particulars,  and 

"^"^  held  that  it  made  no  difTerehce.    It  would  seem, 

^^t  hjld  it  been  hecessary  to  state  the  very  words,  that 

^^Id  nbt  have  been  so  held.]     The  words  alone  are 

^t;  hei*e  the  gist  of  the  action,  as  in  slander.     This 

^itrg  an  action  on  the  case  for  special  damage  and  not 

^  slander,  the  defect,  if  any,  is  cured  by  verdicti  and 

{a)  See  Wright  v.  Cktatnt,  3  B.  Jc  A.  503. 

(6)  Hwmpknyt  v.  StanfieU,  Cro.  Car.  469 ;  Joun,  388 ',  Oodboh,  461, 

Xc)  do.  £1.34d.  (d)  '4  Burr.  3423. 


Hearn{b)  it  was'  hdd,  dn^  s  «oimt'fi 
indicting-the  pfeinUff  for'  perjury  wMiM 
the  iodietueht,  is  good  aftet  retdiet^ 
editors  of  Saunders,  5(h  id.  itSB  ayU-i 
seems  to' hare  been  hy  tbi6  statute* '«f  J 
not  suggested  b^re  that  Blanderous  won 
but  that  the  title  to  the  tuIipB  «sa  defi 
Abitiger  C.  B. '  Cook  t,  Cox{c)  was  aii>  i 
puting  insolvency,  and  detemrioea  that  i 
ration  in  case  for  slander  woidd  b*  bad 
for  not  setting  out  ^e  words .  eompU 
equally  had  in  arrest  of  jadglnentftQ.'- 
I^rd  Etkiihorotigh  says;  that  &e.  use- 
"  asserted"  ■  there  H  ndt  Tary'gTaintiatic 
not  havk  been  ptoVed  by  eridence'^f 
words  alone  not  secompanied' with  acts; 
have  been  ptoved'citbei'  by  words  alone 
in  thenUeIre»),"or  by  words ^ not  8o:'«: 
conpled  with  dcts,  as  'bc4ding'Up  sai -ca 
t(ie  like.'"'Now  the  Orime  of  Moby  xo^ 
putid'*  without  words,  as  by  noddhig  or  ' 
lation. '  JPorAe-B.  Imputbigfebny-'toa 
ctiaVging  hiM  with  It  before'a  miagiitMtff'i 
of  justace'j  BKiurdv.SeUif  {«)<.]■■  "  i 

Piatt  and  E.  Perry  contrA.     An  actioi 
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mMniHe^  wb9r)ti)ie: jiH^tmg^.  thiMi-  o  iSf)  (i^yo  vpre  ^ 
■teller,  fiBri^A4i(7.;Citwi^fafv<S)*7  fov»dctv»^:foi^^d6cai(; 

itiieiicbivBlJj*  poij^A^ifif^hfS  i^  :ivieitds:mr(^  it 
itfiffeadiiig  iQr^ntfiH|t)an<^nt.  Jip()^ty^ 

^v^yds  iMdfOi^mciili«taltQf|d^ 

^tbe  mere  foundation;  ^f  Ae.pbftyft^yiV'^'b^^^im^^^ 

^MSUctment  for  obtaining  money  by  false  pretences^  the 

/Oi 3  T.  h.  61 ;   Houcrqft  v.  Crcaiy,  2 East.  92. - 


arrest  of  judgnrnt.]  Had  tfie  plaintiff  1 
tulipa  in  Buvket-ovOTt  he  n^bt  have 
thank:  Non^  in  Hargrat6v»LtBr9lm( 
uaed  must  have  been  set  out  ic  fileadiDg 
tioD  turned  on  the  authority.  IjokL  Mat 
BBid  exfveaalj,  that  the  vwda  used  imnt 
a  slander  a*  goei  direotly  to  defeat  dta  p 
lAlderum  B.  The  purport  of  the  woida 
be  true,  whereaa  if  let  out  Terbtfim  they 
actionable :  e.  g.  if  it  had  been '  tfana  i 
defendant,  the  tulips  were  atolen^ViM  a 
other  hand,  the  words  m^  be  actksnbl 
"  that  the  pluntiff  was  a  thief  and  had  «to 
irtiich  wooU  he  equivalsat  to  the  genera] 
the  declaration.  Ifapl^tiff  in  such  ai 
omit  the  words  used,  he  nay  secure 
proving  one  shilling's  worth  of  spedal  d 
words  not  aotionaUe  in  themteh'es,  and 
defendant  for  slander  of  bis  character.  [. 
ought  allege  a  part  of  the  words  at  a  groi 
damage,  wbereai  the  whole,  if  set  ou^  wi 
aetbn  of  slander  so  ai  te  let  in  the  ti 
costs,  where  leaa  thui  40s^  danuges  ar 
AU  the  arguments  fbi  the  phuntiff  would 
to  those  actiona  fbr  words  which,  though  '■ 

in    tt«>niBpIvBa     lw>f>nni(>    an    if  f-hnv    Ttov. 
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is  untouched,  «&■  to  thfti  part  of  ii»ii^hiek  deioicle^  iikmi       1896. 
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the  damage  must  appeatto  the  court  to  be  th^legftiau^ 
necessary  conseqatsnce  of  the  {lattitf  ulai  words.  Thougfa  v, 

the  report  oi  Smith  v;  Spocner  does  wot  4m4i»diit'th*     Mathem. 
words  uued,  mon  oanstAt  that  they  were  noi  statedt'iH' 
the  declaration.    In  Pamtpnan  Vi  Rdbanhf(ay^^^aw€vi 
Roach  ib)f^nd  Pitt  v.  Z)ofU^vitii(d)J»the  woMs.niMr 
appear  on  the  reports.  •  Chi^^  B$,towC(ktgn^jni-hw 
Digestf  tit.  Action  ost  ike  cake  fmrf'dtfima^om  (Oill)^ 
states  the  exact  words  on  which  anVkctioQ'^w^sIaiHM' 
of  title  has  been  held  toiliew    Thisis  stsdnf-lNirsIkoW: 
that  they  were  so  stated.     The  praotdeiifla'iin>iCaJb' 
and  LUbf-e  Eniries  oontain  tbei'-woiidB  vbf  slandcv* 
Waiion  v.  Reynolds  has  the  aiipeoiilof  j»  case-ofipriH^ 
leged  ooniiminioaiion.' 'i[it2&ivm<B.:  Orbed!.it  treset^ 
bles  Hargrane  v«  ILedShrB^cm.    I£  il  .i^i  not  ncoessaryt  to: 
set  out  words  of  dander  of  tkle,  thdir  meanu^SsriiiciN 
dentally  left  to  the  jury  r^hhout  giving  ^e  dofcndani  jt  • 
previouB  opportonity  tofa^inigdiat'qiiestioabeliDlre'tlte 
jury.}    [Pearke  B;>  The  defendant's  blaimiiof  pfaopeity 
must  be  taken  to  h^  honA  (fiie  til))  ithA  idontraiiyrifs' 
shown.]  •■'■■■■  i "  }■  ']      »Ufiu)\ihi)b  jflt 

*:•'.<  Qimt:4xdvjfimliiiiu\ 

On  a  subsequent  day  the  judgmmilrtcif  itfae  80nrlliisa» 
delivenedby  :  •   *    •■  ••'  s'-  ft:t  t'nUHDl'j;. 

liord  Abimgbh  C.  B.,  wbo^-ttfler  rtating:tlife;ptefidH 
ingSy  proceeded  as  follows*  l6  was  asgis^d  .fi^irrth^ 
plaintifiy  that  the  general  role  •  which  'ire^lresiotfae 
words  or  signs  upon  ithiob  an  a€tkm'of<iland^d(9s 
founded,  to  be  precisely  specified  lii:3dbe!4ieoiafilti#/> 
applies  only  to  oases  where  the  person  of  the  jiakhti^ 
and  not  bis  title  to  property,  is  the  objtotrof  the 
slander ;  snd  that  it  did  not  extend  to  actions llihe  the 
present,  which  must  be  supported  by  proof  of  .^p^ial 

(a)  Cro.  £1.  427.  (6)  1  M.  &  S.  304%.         (c)  1  M.  &  S.  639. 


merely  thrown  out  at  nisi  prius,  and  riot  i 
point  ruled  :by  him  in  diat  cause;  and 
GTldently  founded  on  a  mistake,  as  then 
precedents  in  Rattatl,  as  he  is  there  rep 
supposed  that  there  were.  NeUon  v-  i); 
thority  at  all,  is  overruled  by  Cook  r.  Cox. 
any  distinction  of  this  kind,  and  appea 
flcient  authority  in  support  of  this  rule, 
damage  is  the  only  ground  of  action, 
placing  the  slanderous  words  upon  the'  n 
enforced,  a  defendant  would  be  precludt 
ing  their  legal  effect  before  the  court  for 
tion,  viz.  whether  the  words  or  signs  ap[ 
face  of  the  declaration  would  bear  out  the 
ascribed  to  them  by  the  innuendos  oi 
averments,  in  such  a  manner  as  to  const 
which  the  defendant  was  bound  to  answE 
.dent  of  this  form  of  action  has  been  fouu 
words  used  have  not  been  set  forth*.  "X 
class  of  cases,  in  which  the  cause  of  ac^o 
done,  as  for  instance,  a  false  rejpresentatic 
character,  or  a  deceitful  sCatemeift  in  ore 
party  to  part  with  money,  «  different  ml 
In  those  cases  the  complaint  is  not  pfO[ 
uttered,  but  for  an  act  done ; .  whereas  tb 
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H'Gahby,  Vefltry-CIerk  of  Saint  Pancras,  Middlesex, 
against  Alston  and  Another. 

"HEBT  upon  a  bond,  dated  Ist  January  1834,  given  By  the  S<.  Pan- 
by  tlie  defendants  to  the  directors  of  the  poor  of  ^^^  ^59  ^ea. 
tde  parish  of  St.  Pancras  and  their  successors  in  the  3.  c.  39.  s.  19.) 

\  n  m't^T-     mi  i  o    y      %       t  the  Vestrymen 

penal  sum  of  aOO/.    Ine  plea  craved  oyer  of  the  bond  (^vhose  conti- 
tnd  the  condition.    The  latter  recited  that  the  defend-  2"*"^®  't  ?^' 

^     .        .  fice  IS  not  li- 

•nt  Alston  had,  in  pursuance,  of  the  powers  and  autho-  mited  to  any 
nfies  contiaine4  in  an  act  of  the  59th  year  of  Geo.  3.  ^erilS)  we 
infitnled  '*  An  act  for  establishing  a  select  vestry  in  the  empowered  to 
parish  of  )S/.  Pancras f  in  the  county  o{  Middlesex f  and  subordinate 
H^btlier  purposeis  relating  thereto,"  been  elected  and  officers,  and  to 

jljj*      m    •        ^  ''  **       .  remove  them 

ippointed  an  officer  or  servant  of  the  vestrymen  and  at  their  plea- 
SieOoTB  Of  Che  poor  of  the  said  parish  of  St.  Pancras,  Xera  are?b J 
lAUt^  die  title  khd  denomination  of  "  Paying  Agent  s.  57,  to  give 
•Si  Accbimtaiit.**    The  condition  was  for  the  faithful  directoreofihe 
Wcntiofi  of"  such  officJEf,  so  that  no  loss,  damage,  or  in-  poor  (who  are 
j^ishbttlif  be  sUstJaihed  by  the  vestrymen  or  directors  cers)  for  the 
^  their*  8ti6cessbrs,  or  by  the  parishioners,  in  their  faithful  dis- 

•^  *  charge  of  their 

BBoneys,  &c.,  on  account  of  the  neglect,  &c.  of  the  said  duties. 
ilfendant  Alston,  and  for  the  faithful  accounting  by  g^^^^^iuatf 
Unupoti'oath  at  the  weetly  and  other  meetings  of  the  officers  soap- 
fectoji  dhd  their  successors,  and  at  all  other  times  norannuaTof- 
*fc«i  ri^it^'d  by  the  vestrymen  and  directors,  for  all  ficers,  and  that 
iKBies  received  ih  the  execution  of  the  office  &c.  &c. ;  given  by  them 
»ffli  a:  t>f6vl8ion  that  the  defendant  Alston  should,  to  the  directors 

*y,  of  the  poor  are 

Wnn  \An  ddys  next  after  he  should  have  been  re-  not  deter- 
■wed  from  or  have  quitted  his  said  office,  make  up  i^^efgoC^ 
'V accounts,  and  pay  over  any  balance  in  his  hands  to  out  of  office. 
^tieasurer'or  clerk  of  the  vestrymen  or  directors  for 
ne  time  being,  and  render  up  all  books  of  account  and 
pipers  to   the  vestrymen  or  directors,  or  their  sue- 
ttuors,  or  their  clerk  or  clerks  for  the  time  being,  &;c. 
The  defendants  then  pleaded,  that,  at  the  time  of  the 
VOL.  I.  z  z 


did,  after  the  making  of  the  said  writii 
during  the  continuance  in  office  of  the  : 
tioned  directors  who  were  in  office  at 
making  of  tlie  said  writing  obligatory,  to 
time  of  making  tlie  same  until  the  sai< 
March  1S34,  when  the  said  last-mentic 
went  out  of  the  said  office,  well  and  fait 
the  said  office  of  paying  agent  and  accoi 
manner  that  no  loss,  damage,  or  injury 
can  be  sustained  by  the  said  vestryme 
parish,  or  by  the  said  directors  or  their 
by  the  said  parishioners,  in  their  moneys, 
plea  proceeded  to  aver  performance  du 
))eriod  of  all  the  other  matters  mention' 
dition.] 

General  demurrer,  and  joinder.  One 
of  law  intended  to  be  argued  by  theplaii 
of  the  demurrer  was  stated  in  the  msr( 
murrer-book  to  be — that  the  office  of 
and  accountant"  was  not  determined  by 
of  ofBce  of  tlie  directors  who  w^ere  in  oB 
when  the  bond  was  executed  by  the.defe 

Peacock  in  support  of  the  demurrer 
held  by  the  defendant  Alston  is  a  a 
and   is  not  merfllv  rn-crtlcns.xv0  wifh   ll 
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cubr  period.     By  s.  19.  the  vestrymen,  or  the  major        1836 

part  of  them,  assembled  at  any  meetings  are  to  appoint     ^TjTJ^?'^^*^ 

tbe  subordinate  officers  deemed  necessary  for  the  pur-  v. 

poses  of  the  act ;  to  direct  such  security  to  be  taken  for       i^V^°  u 
*^  '  ^  and  Another. 

the  doe  execution  of  such  offices  as  they  shall  think 
proper,  and  they  are  authorized  to  remove  all  such  officers 
it  their  will  and  pleasure,  and  to  revoke,  countermand, 
and  vary  their  appointments.  It  appears,  therefore, 
that  the  defendant  was  an  officer  appointed  by  the 
vestrymen,  and  not  by  the  directors,  and  that  his  office 
was  for  an  unlimited  period,  determinable  at  the  plea- 
wre  of  the  former.  By  s.  41.  the  vestrymen  are 
innaaDy  in  JEaster  week  to  appoint  from  among  them- 
iehres  directors  of  the  poor,  who  are  to  continue  in 
office  only  for  one  year,  and  until  other  directors  are 
Qiined  in  their  stead.  Contrasting  that  section  with 
i*  19.  it  clearly  appears  that  where  the  officers  are  in- 
tended to  be  annual,  it  is  so  provided  by  the  act  in  ex- 
press terms.  Under  s.  57 .^  indeed,  all  bonds  are  to  be 
gwii  to  the  directors,  as  trustees  for  the  parish,  but 
that  does  not  invest  them  with  the  appointment  of  the 
officers.  [Parke  B.  Does  the  recital  in  the  bond  mean, 
that  the  directors  joined  in  this  appointment  only  in 
their  character  of  vestrymen  ?]  It  is  not  stated  that 
Ae  defendant  Alston  was  appointed  by  the  directors, 
fcrt  only  that  he  had  been  elected  an  officer  "  of  the 
'tttrymen  and  directors  of  the  poor,"  and  he  was  to 
■  certain  extent  the  officer  of  the  latter,  for  by  s.  21. 
'K  is  to  account  to  them.  It  is  submitted  that  this  was 
•0  appointment  by  parties  whose  own  office  is  per- 
liinent,  and  that  it  was  made  for  an  unlimited  time, 
^  was  not  determined  by  the  going  out  of  office  of 
the  then  directors  of  the  poor. 

Tomlinson  contra.     According  to  the  principle  of  the 
leaded  cases,  the  court,  in  favour  of  a  surety,  will  lean 

z  z2 
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1836.        o  the  CQpstructicMi,  iha^  the  ofEce  aqd  the  o1 
fAKi    ^      ^^^  limited.    The  question  here  is,  whether  the  act 
V.  contemplated  the  appointment  of  the  subordinate  offi- 

and  Aooiher.  ^^""^  ^^'  ^  longer  period  than  a  year-  By  s.  19.  the 
salaries  are  to  be  paid  '*  yearly  or  otherwise/'  The  ar- 
gument for  the  defendwta  is,  that  such  officers  are  the 
^ere  deputies  or  s^rvan^  of  the  directors,  and  not  of 
the  whole  parish :  for  it  seems  to  be  assumed  in  the 
act;  that  they  a^re  tp  go  out  of  office  with  the  existmg 
directors.  By  9. 2^  •  the  officers  are  to  account  monthly, 
and  wifliin  t^n  dfiy^  a(te^  quitting-offioe  to  deliyer  up 
their  booik^  ^^d  nay  oyer  thejf'  balances  to  the  directors 
far  the  time  beina.  By  the  recital  in  the  bond  the  de- 
fenoaht  AUion  is  stated  to  be  the  officer  of  the  vdtor- 
men  and  directors,  who  ar^  th^re  dbtinguisbed  fro^i 
the  directors  for.  the  tiopl^.  ^^^ing*  ^f  ^^  1^^  ^?  i{er?ant 
6t  the  vestrymen  and  cUrectpt!&>  wJ[]^^  the^  l^f^T  & 
put,  an  integral  part  of  the  body  Ipciuj^  gone^  the  obli 
gatibn  ceases.  {Alderson  B.  You  say  that  has  office  de- 
termiues  when  t1\^  directors  go  out.  liord^iftui^er  C.  B. 
Suppose  he  is  appomted  a  week  previous  to  the  di- 
rectors  quitting  office,  does  he  go  out  at  the  end  of  the 
week  ?1  Ves,  the  defendants  contend  that  he  is  merely 
the  personal  servant  of  the  directors,  and  his  offic^  ex- 
pires with  their*8.  The  word  "successors**  does  not 
extend  the  obligation  beyond  the  persons  to  whom  it 
IS  given,  being  applicable  to  the  successors  of  such  di- 
rectors  as  may  die  or  be  removed  in  the  course  of  the 

Lord  Abinoer  C.  B.-— It  appears  to  me  that  tb^  de- 
fendants  have  no  case  either  on  the  words  of  the  bond 

ill 

or  of  the  statute.  If  every  appointment  is  to  b^  re- 
newed at  the  end  of  the  year,  an  onerous  duty  would 
b^  ipipo^ed  upon  the.paj^ish  officers. 
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^ARKB  B.— The  decision^  must  go  much  farther  to        1836. 


ch  the  present  case.   '•  M*Gahey 

.  -        ■  .     . '      .      ■  v» 

Alston 
HOLLAND  and  QvRVnY  Bs.  Cbncurred*  and  Another. 


Judgment  for  the  <  plaiatifK 

■    1.1.. 


DOERC  agamU   Kbbn  and  Ahotber/  ExeeutMrte- of 
George' K'BGNy'decestsfleA.       < 

jEBT.  .  The  plaintiffdeclared.  as  clerk  to  the  trus-  a  bond  was 
tees  of  the  Zamftc/A  watching  and  lighting  act,  Riven  for  the 

•  ,    ,.        ».,     i         ®    ••         ^9  .  :u-  :    »  ■      faithful  per- 

OG^.4.  c.  cxxix.,)  on  a  joint  and  several  bond,  dated  formance  of 
«iOtV/«Zy  1^33,  given  by  deorge  Keen,  deceased,  "^^^^^l^^^ 
A  /,  i?.  Pavey  and  ^.  Pugh  to  seven  of  the  then  parochial  rates 
itttees  for  putting  the  ^aid.act  in  execution,  on  behalt  ^\^^q^  «  j^^^l 
uiemselves  and  the  other  trustees  appointed  by  the  ^^t  of  parha- 

, :    J  ■  ■        .      ^^'     '.'i'      '     '        ■.':^  '      /''''     .     ment  by  trus- 

!t,  in  the  penal  sum  of  400/.,  to  be  paid  ,  to  the  savd  tees  who  were 
iutees  thereinbefore  named,  or  th^  survivor  or  survi-  f  fluctuating 

.  '     .    L  T:       :  i  .  .    ._  ^    body,  one- 

irsof  them,  or  their  or  his  attorney,  execi^tors^  admi-  third  going 
UJi  .'       •  .        1         .  Q^^  every 

ttrators/or  assigns.  ^e^..  .d^ 

^      '  **  ^    «■       i      -  :    -  i      --..»/>  year,   ine 

TnQplea  craved  ouer  of  the  bond  and  condition ;  the  act  providing 

.  '  -^  .  r     .  .  ^    .1  .     .  I-  ^-       that  such  col- 

der recited  that  at  a  pieeting  of  the  trustees  for  putting  lector  should 

«act  into  execution  on  the  lOth  otJutv  1833,  the  said  *^old  his  office 

I    ■  ,  ;     ■"         ^'  '    i       '/«  .         no  longer  than 

flwy  having  been  required  to  give  good  and  sufficient  until  the  next 

meeting  of  the 
ntees  after  the  next  annual  day  of  election  of  trustees,  at  which  he  was  capable  of 
iog  re-elected.  The  condition  of  the  bond  was,  "  if  the  said  P.  do  and  shall  from 
^lo  time  and  at  all  times  hereafter,  during  such  time  as  he  shall  continue  in  his 
itf.flffioe,  MhejUier  by  virtue  of  his  nid  appQiotraeDt,  or  of  any  re-appointment 
^WOf  or  of  anv  such  retainer  or  employment  by  or  under  the  authority  or  with  the 
Ben  or  icqaiesceDce  of  the  said  Irasfeei  or  thdir  suceesii^orB,  to  be  elected  in  the 
HUitr  directed  by  the  ^aid  act,&c.,  dujy  &c,  execute  Hlo.  the  said  office,  and  use 
kit  endeavours  to  collect,  &c.  the  rates,  &c.  during  the  present  or  in  any  subse- 
iBtynr,&c" 

leld,  that  the  obligation  of  the  bond  was  not  limited  to  the  year  or  period  for 
ich  the  collector  was  originally  appointed,  bat  extendecj  to  all  subsequent  years 
ing  which  he  continued  to  hold  the  office. 
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1836.        security  by;  entering  into  a  bpnd^  with  tw:o  sureties,  in 

^^^^"'^^     the  p^Q^Uy  of  4?00/.  for  the  due  execution  of  bis  said 

^  offi^e^.apd  for  duly. accounting,  for  the  moneys  to  be 

Keb«        collected  aujd  reqeived  by  bim  therein,  i^nd  otherwise 

as  thereinafter  mentioned,,  had  agreed  to  give  such 

security,  and  had  .accordipg|y»  with  the  said  JPugk  and 

G^GTge  Keen^  entered  into  t^e  above  bond.    The  con- 

diti^Hi  ,iyas,  that. if  the  sa^d  JPflvey  ahoiuld,  from  time  to 

time  an^^M^.^^^^Jb^^^^f^^i  during  such  time  as 
he  should  continue  in  his  said  office  of  collector, 
whether,  by  virtue  of  his  afoqresaid  appointment^  or  of 
any  r^-appointment  thereto,  or  of  any  such  retainer  or 
employpnent  by. or  uuder  the  authority  or  with  the  con- 
sent Oir.£(cq,uji|?^nc^  of  the  said  trustees,  or  their  suc- 
ces§pr^rrf$9.^^  electa  in  the;  mamier  .directed  by  the 
sa^l  apty  pr  ai^y  seven;  oir  .iiK^re  of  ,them,  4uly,  atten- 
tiy^y^ ,  9^4  faithfully  ei^Qute. .  and.  .pierfor^  the  .  said 
ot&f^^,  find  u^p  liis  be^t  endeavour^  to  qoU^ct,  get  in, 
recpy^j,,  and  ireceive  the  ,rat^s  .and  ass^ments  which 
shpiild.or  migbt  at  apy.time  Qrjtim^a  thereafter,  during 
the.  t^^  .p^^.ent  qj:  apy  subsequent  year,  he  made 
un,der  or  by  virtue>pf  .jlie  $aid  act  of  parliament^  &c., 
&q«,  (the  condition  coi^tajined  various  other  stipulations 
for  the.  faithfiU.  performance  of  the  office,  payment 
over  of  money,  keeping  correct  accounts,  &c.,)  the  bond 
shojuld  be  void,  ,or  othen^ise  sbould  remain  in  full  force 
and  , virtue*  .  The  plea  then  alleged,  that  the  said  office 
of  ccjlector  in  the  condition  mentioned,  was  the  office  of 
collectoir  of  the  rates  and  assessments  constituted  and 
mentioned  in  and  by  the  said  act  of  parliament;  that 
after  the  making  of  the  act,  and  before  the  making  of 
the  said  writing  obligatory,  to  wit,  on  the  1st  July  1833, 
the  said  trustees,  by  writing  under  their  hands,  in 
manner  and  according  to  the  provisions  of  the  said  act, 
did  appoint  the  said  Pavey  to  the  said  office  of  collec- 
tor in  the  condition  mentioned,  and  under  and  by 
virtue  of  that  appointment  he  remained  and  continued 
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ID  the  said  ofiRce  until  and  upon  a  certain  day,  to  wit^       1836. 

he  10th  day  of  July  1834,  being  the  next  meeting  of    ^^^TT"^"^ 

'le  said  tilistees  after  the  next  annaal  day  of  election  v. 

"  such  trustees,  as  in  the  said  act  mentioned,  when  the     nj^noii^er 

id  office,  and  duUes,  and  employment  of  the  said 

€zi3ey  therein  ceased  and  determined. 

The  plea  then  proceeded  to  aver  performance  of  all 

e  stipulations  of  the  condition  '^ during  the  said  time 

lat  the  said  Par^  remained  in  the  said  office  of  col- 

ctor  as  aforesaid.*' 

Replication,  that  after  tlie  said  Pavey  had  been  so 
ppointed  to  the  said  office  of  collector,  as  in  the  plea 
neritionfed,  and  after  making  the  said  writing  obliga- 
toryi  atid  after  the  first  year  of  his  employment  and 
dtities  in  (he  said  office  had  ceased  and  determined, 
andl)iefore  the  commencement  of  this  suit,  to  wit,  on 
th^  9th  of  July  1634,  the  said  trustees,  at  a  meeting 
then  daly  held  in  pursuance  of  the  said  ^ct  of  patlia- 
meirt!,  did,  by  writing  under  their  hands,  in  the  manner 
uid  According  to  the  provisions  mentioned  and  con- 
tained in  the  said  act  of  parliament,  re-ele6t  and  re- 
appoint the  said  Pavey  to  the  said  office  of  collector  in 
the  said  condition  mentioned,  and  the  said  Pavey  did 
thw  accept  the  said  office  in  pursuance  of  such  re- 
appointment, and  continue  to  be  and  was  retained  and 
employed  as  such  collector,  by  the  authority  and  with 
^  consent  and  acquiescence  of  the  said  trustees,  from 
the  tine  of  his  re-appointment  until  the  10th  of  June 
•8S5.  The  replication  then  averred,  that  after  the 
^Appointment  of  Pavey,  and  while  he  held  the  said 
^Cf,  and  was  so  retained  and  employed  therein  as 
'fcrfoaid,  to  wit,  on  the  11th  of  July  1834,  and  on 
•^ers  other  days  and  times  between  that  day  and  the 
iBe  irhen  he  finally  ceased  to  be  employed  on  such 
^flection  after  the  said  re-appointment,  he  collected 
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1836.       aA4  recisi«^4  divei;s  ^ums  o^  ,iQPAe;  op  accQont  of  the 

^'^'^^d    ra^3>\amouqtu)g.i^tbe  whole  to  132 {*  14««.9^«  which 

•'t,  hjS,  ha^  not, pai[d  ,pver,  ^nd  wbjjch  reniame4  ^H .unpaid. 

andAtaJiher.     .  Spe(;i4/demui:rc4f,  a^/iigniqg  cause*,  wWdi,  ^wever 

^.f^.  .^haqdoneid  90  Ui^  argument.    The  ground  of 

dj^Ufxpr;  stated  Jj^ .  the  ;p(iargin  of  the  deoiucrer-book 

wasj.  I^t  the.  qif j^ction  o^.titie  hoiujl  pnly. extended,  to 

the  j(iulthfpl   pq^i^w^PP.  .^y  ^<w«?y  ftr.  onct  year. 

J9V9d,eriu.d^pifre,n   ...,^,       , 

,  W^.,ff.J^afspnin  supppr(;  ^£  the  demorror.  This 
q^lig^i.tip^^  ceased  when  the  9^  office  to  w^nch  Pavey 
was  jpr^oajlyappoipte^sdeten^edy  which  wms  00  the 
lOth.pf  Jfflg  183^^'  By  the  (daiisQ  of  the .acjt  under 
wj^j^lji  b^  was  elected  (3.  Ij3.),  jdie  trustees  are  em- 
po|Y^l^d^ J^  ajpppi^t.tjhe.offipersp;  who  shi^l  hoId.Abeir 
of^Cfs.  anfl  ^ppoi^Un^Qt^.np  Ipi^g^i^^ai;  luntil  the  next 
n^fif^Uog ,  pf  the  tri\$tee^.. after  .the  ^ext  ai^n^al  eleetioo 
9^  trustees,  aA  whiph^or  at  anj  ^ubaequeot  roeetiii^itis 
pfoyided  they  may  be  ^e-elept^d. ,  There  i^re,  ihore- 
fpre,  two i ingredients  ip.  tl^e  present  case;  first,  the 
officers  are.  to  hold  pfi^c^  onlyfpr  one.  year;  and 
secondly,  th^  trus^e^  a^e  a  fluctuating  bpdy,  one-third 
of  them  going  oi^t  annually,,  so  that  the  whole  body  is 
renewed  eye^y  thrpe  ye^grs;  and.  according  to  the  prin- 
ciple of  the  (decided  cases,  this  bond  i^  satisfied  by  a 
performance  for  one  ye;ax;.  IPark^  B.  How.  do  you  get 
ove^  the  words,  '^  by  vjrtue  of  his  afbresajj^  appoint^ 
ment,  or  of  any  xe-appointuiqut  thereto?*']  They  may 
me^n  a  re-appoiotn^nt  i^  the  course  of  the  year,  should 
thoyfirst  appointment  prove  invalid*  The  argument  on 
the,pther.^K^e  m^ust  go  the  length  of  contending,  that  if 
therp  was  an  appointment  for  ft  year,  then  a  cessation 
fqr  a  secogfd  year,  and  after  which  the  party  was  re- 
appointed, that  the  latter  appointment  would  be  covered 


AUOSRO 
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r  the  bond.     lAldenoH  B.    That  would  not  be  a  re-        18S(x 

)pdiDtnient«'it  would  be  ^  fresh  appointment.'    Parke 

*.  The  words'  of  the  ebuditiou  are,  ^'  dunug  such  time 

I  he  shaH  continue  in  the  sdid  office/']    When  the      ,^/^. 

,  »       •     *  «  ♦      .         ^°^  Another. 

Dce  tsr  HiinUu;  in  drder  to  make  the  boud  comtinamg 
lelrdrds  mu)it  be  eicplicit;  here  there  is  a  diffei^nce 
Btween  th^  act  and  the  bond,  the  formed  speaks  of 
selection  arid  reappointment,  and  thd'  latter  only  of 
^pointment.  In  all  the  cases  great  inlj^oitanc^  has 
!en  attached  to  the  words  "  said  office."  In  the 
iverpootWatenDofh  Company  ▼.  Athinsim{ay,' where 
e  defendant  had  agreed  to  coUiect  the  reVehiliies'  of 
t  plamtiffs  ^  Grom  time  to  time  for  t#e)ve  taoriths/* 
101  &  stibsa^ent  stipulation  that  "  at  all  times  'th^rie- 
W  during  th^  coutinuaDce  of  fidch  his  empldyment, 
idibr  so  Idng  as  he  should  bontinue  to^ be  empl6yed/' 
fr  would  use  due  diligence  ih  collecting  all  r^nt^  whiijh 
lodd  attiually  gtow  due  to' the  cotnpaiiy,  and- justly 
ieoittrt,  8ce.-;  the  obligation  was  held  to  be  restricted 
»tbeperfoddf twelvemonths.  'Lotd£/2l^6(>r{>t£^A'(!here 
tachedgreartweighr  to  the  wbjrds  '*  said' office/'  atid 
tnch  his  employ mentf*^  as  referring  to  the  terms  of  Che 
xitd.  In  Hasiell  v.  Long  (fi)  a  band  f6r  the  due 
Vment  of  moneys  by  a  coUectiDn  of  land-tax,  wai  held 
>'be  confined  to  the  current  year  for  which  he  was, 
'  the  date  of  the  bond,  Collector,  although  ii'  did  h6t 
ipear  on  the  condition  that  he  ita?  only  dp^dirtted  for 
» ]fear ;  it  being  shown  by  the  plea  that  the  office 
*t  attiually  voted,  tiotwithstandirig  it  also  appeared 
f  die  replication  that  he  continued  to  hold  it  for  a 
Hnber  of  years.  Pepping  v.  Cooper  Xc)i  wnd'TAe 
WiefeM  of  St  Saviour* s  v.  Bostock  (rf)  are  decidons  to 
s  Ifte  e^ct.  [Lord  Abinger  C.  B.  Itis  not  disputed 
It  something  must  appear  on  the  face  of  the  bond  ta 

c)  61^,507.  (&)  2  M.  &  S.  363. 

r)  9  B.  &  Aid.  431.  (d)  2  N.  R.  175. 


AlTGBklO 
V. 
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1SS6.  ^^^'^  thath  U'  to  cMlfaiue  beyond  a  year.  Bolland  B. 
It  appears  to  me  that  the  words  ^said  office!  ^  of  cot 
lector/'  used   here,   are   only  descriptive.     Parke  B. 

Ktafe^        The  authoriti^'Ctted  M]  very  far  shti^rt  oP  the  present 

and  Another.  — ,  ^  ^  ^  -.  i.         * 

case,     lo  support  your  argument  you  must  take  out 

the  #wd8' f  ob' in '^ahy subsequent  year;"  for  how  can 
you,  upon  your  construction,  satisfy  these  words  ?  It 
is  cleaf'thab  tlii^y  mean  a 'reappointment  in  some  sab- 
sequent  year.]  Pavey  was  appointed  on  the  10th  of 
July  1833,  and  the  words  mean  the  following  year  into 
which  his  appointment  extended.  [Parke  B.  That 
will  not  do,  for  the  expression  is  ^^  any  subsequent 
year.*'  It  would  be  dif&CMlt  to  use  stronger  language 
than  is  used  here.  Alderson  B.  According  to  your 
cAliifrtiifeliott  yob  must  afbtf  r^je«  the  Words'^'  aOcl  their 
saWJtysWrk.'^  TWesef  iirdras  h^ve  beeti'  f^jefctfed'fii  all 
tlic^  tiasei.  [AtierMn  "B.Tb^t  ^'ik  be6kdse  iii  these 
calf^  fresh  tnistees  might  be  ^)^poihted  onfhb  tfeiith  of 
ai^  <duririg  tfhe  year;  biit  tt^f^'  ts  ii6  '^cti  datise  ih  the 
pi^itehtket.]'  ABriordWi'  to  thw  ict  thb  <)flJc^  bf'tol- 
l^Wbr  ft  nbt  itierely  bh^  6f  iippoJrititi^i^t  li^utbf  election. 
Thfe  wtwrds  "  any  siibsi^tient  year'*  are  used  only  with 
respetrt  to  the  c6Tlecti6h  of  the  rates,  and  if  incon- 
sistent with  what  has  gone  before  tliey  ought  to  be 

rejected. 

'Lord  Abinqbr  C.  B.^  am  bf  opinion  that  the  words 
•*  said  office"  are  used  with  refetence  to  the  tiatnre  of 
the  office,  and  not  with  respect  to  its  continuance.  It 
has  been  intended  here  to  save  the  expert^e  of  a  new 
bond  in  case  of  a  re-appointment  to  the  office. 

Parke  B. — There  is  not  the  slightest  doubt  that  this 
bond  was  meant  to  apply  to  all  the  years  that  Pavey 
might  continue  to  hold  his  office  ;  whether  it  would  be 
applicable  to  a  case  where  there  was  a  cessation  in  the 
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employmeDty  and  then  a.  re-appoi&tmeat,  we  rare  not        1886. 
called  upon  to  eootfider,  .  ;.    .     v-^?>,<-i^i^ 

• '  ■  v.. 

JBoLLAND  and  Ax«DER60N  Bs.  concurredw      .   .»      r  }      ,^^ 

and  Another. 


Judgment,  for  tbe  plaintiflT. 


.■t 


R»  Hayes  appeared  to  ^rgue  against  the  demurrer. 


rr 


Wells  dgainst  Ody. 

i      ■'...•' 

#^ASE.    The  declaration  ^tated^  that  the  plmntiiSf  The  building 
^  was  possessed  of  a  certain  message  or  dwelling.  l^\^X^^t,^' 
boose,  situate  &c^  and  carried  on  therein  the  trade  of  authorizing 
aeoin  maker,  in  which  messuage  were  Rivera  anoint  ^^Sofo/ 
•indows  through  which  th^. light  ought  tq.^nt^rj.th**  "  P,?"I  '*'"*" 

-  ^^  ivsuis  uoes  not 

US  d^enflaut,  intending ;  to  injure  thci ;  phiintiff  in  ih».  protect  a  per- 
ojoyment  of  the  said  mesauagp,  t^retofor^,  to.  wit,  W  ^nuy'trre^ 
the  htof  April  1834,  and  oa  divei;a  other  days  andispectof 
times,  &c.,  wrongfully  erected  aj^d  buUtacectain  buiklr,  damag!rre- 
iogi  to  wit,  a  workshop^  near  to  tbe  windows  of  the  suiting  from 
phintiffin  his  said  messuage,  and  kept  and  continued  go  made ;  and 

tlw  said  erection  and  buildin^c  so  as  aforesaid  built  for  *"  action  on 
I  ^  the  case  may 

i  long  space  of  time^  &c.     And  also,  on  thje  1st  of  be  maintained 
^pnl  1835,  kept  and  continued  a  certain  oth^r  build-  ^nhe  adjoin- 
ing near  to  tbe  windows  of  the  plaintiff  in  his  said  ing  house  for 
"W«8uage.     By  means  of  which  said  grievances,  the  party.w^uf  * 
pbiotiff  was  prevented  from  using  bis  said  messuage  as  whereby  his 
he  otherwise  could   have  done :   concluding  with  an  structed. 
*^nnent,  that  in  consequence  thereof  a  lodger  in  the  .  .'WJ^ere  an 

,  ^  ^  7  injury  results, 

'^OQse  bad  given  notice  to  quit.     Plea,  not  guilty.  partly  from  an 

act  of  trespass, 
^  partly  from  an  act  which  is  not  a  trespass,  if  both  acts  are  done  together,  the 
•lainiiff  may  maintain  either  an  action  of  trespass,  or  an  action  on  the  case  alleging 
%  consequential  damage. 
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Jj^Sg,  At  the  trial  belToi^e  Parke  B.,  at  tBe  Middkux  «t- 

^^>^    tings    after   last  Hilary  term,  it  appeared  'thai  Ae 
^*'"       plaintiff  was  the  occupier  of  a  house  in  Drvry  Court, 
Odt.        Strand,  to  which  there  was  a  yard  t^rfniiDated  bjr  a 
party-wall,  which  divided  his  premises  from  the  defend- 
ant's;   that  the  latter  had  raised  the  party-wall,  and 
liad  erected  a  workshop  and  a  stame  irp  to  anfd  upon 
the  wait  so  raised,  the  eflbct  of  ^Miich  was  to  darken 
the  plaintiff*s  windows.     A  former  action  liad  been 
l^rought  in  trespass,  in  which,  as  it  appeared  that  the 
defendant  had  acted  iond  Jtde  lihd^er'  the  provisions  of 
tlie  biiilding  act,  14  Geo.  3.  c.  78.,  and  that  th^  plain- 
tiff had  not  given  tlie  notice  of  actioti  required  by  the 
lO^h  sc'Ction  of  the  statute,  the  plaintiff*'  Was  non- 
smted'(a)    *the  present'  iictioh  wa's  tiioupk  fot^'a  <Jon- 
tihuiahci^'of  th^  cfi'^ction,  a^d  a  notice-  M^  by^^n  ^Ven, 
Wfiicb  w4s  objectedWo,  on  the' gMuftdAiatiV' stated  an 
aclSoii  w^oUld  be  ^egiin  *^forth*illi,'*  itistfead'of  t^ty- 
one  day^  aifter  the  notice!     l^or  the  def^ti&sxk  it  n^ 
contended^,  that  he  w^  not  liabk  tb  tlijs  action;  l^Hg 
protected  by  the  buildiri^  act>,  t^e  lOOih  sedtidii  of 
which  provides,  that'  ati  action  must  be  comthenced 
within  six  months  from'  the  time'  of  the  act  conimitted, 
whereas  a  peribd  of  fifteen  or  sixteen  moitths  had 
elapsed  before  tH'e  bringing  of  the'pre^ilt  riuit.     This 
objection  beihff  overruled,  it  was  further'  contended  on 
the  part  o^  the  defendant,  that,  as  th^  btiildihg  was 
partly  ori'  the  'plairitiff*s  ground,  the  form  ol^  action 
should  have  bcfen  trespass  and'not  case.    The  leilrhed 
Judge  put  it  to  the  jury  to  sky  whethet  thfe  plaintiff's 
enjoyment  of  the  light  was'  thbYe  dimiblshed  than  it 
would  have  been,  had  the  building  been  erected  on  the 
defendant's  moiety  of  the  wall  only.     The  jury  hatitig 
answered  in  the  negative,  a  verdict  was  taken  fdr  the 

(«)  See  S  Tyr.  726. 
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aintifl^  witfi  lei^x^  fPT.  t^f^  de^n^^t  to  move  (9  epter 
loosuit. 

KfiU^f  IQ  the.eajrly  part  qf  the  present  t^n^i  obtaii\ed 
;ule  w,Cfir4u^gly,  .^gainst  ¥(iacl;i,  ^ 

.^oivpcu  Serjt.  Jf^umfrey^  and  ^arstptp  now  sho^e4 
use.  The  first  question  isi  whether  the  defendant 
protec^d  by  the;  bi^lduig  ac%14(Qeo.  3»  f ,  7^«  s.  43v 
bereby  it  is  ^ac^d,  "  fljifltt.  apy  pa^ty  f^n^e-if all  now 
iii\t  or  ^Qr^ffflerto  be  \^^t^  iPiay  b^  raised  by  and.  ^t 
le  qqpQuse  qf  U^e  prgijjrietQr  or  occupier  of  th^  ground 
o  eijjthe^  sifte  {tdyoiQing,  thereto ;  but  no  party  fenpe^ 
UrdPI  9bfil\  l^eafter  be  built  upon  or  against,,  or  U8^4<  V 
a,  paity-iv^idl,  unless  ^be  same  be  of  the  materjals, 
hdght  ai^d  thickness  hereinbefore;  directed,  for  party- 
walh  to  th^  ra^  i^  class  of  buildings  so  tq  be. erected 
9|g^t  or  upop  the  si^ne-  Apd  i^.  cas^  of  tbi^  insi^- 
(%iq[of  sucb  ^all  fi>r  t]|^e  purposes, aforesaid^  or  ;f, 
fnstefd  Q^  such  party  feocje-wall^  ,^here.  be.  only  a 
voodqi  fencoif  t^e  propj;ietQf  o^  occupier  pf.^ijther  of 
the,a^iniQgpre^es  shall  be  at  Uberty,,  at  hi^  own 
ttp^e.  to  take  down,  such  w^l  or  f^nce,  e^n<]L  erect  a  new 
SAi;ty-waU  in  li^u  tbercof^^  ip^jng  gf>od  every  damage 
that  may  accrue  to  th^  adjoining  prenjises  by  i^uch  re- 
^ildlDg  i  so  nieyertheleas,  ^  tijiat  §uch  ni^w  party-wall 
'Ml  not  extend  on. the  §iu;face  of  such  adjoining  grouud 
Mf^^  than,  §ev^n,  inches  beyond  the  centre  line  of  such 
Vftj  fenperwall  or  fenoe ;  but  no  propr^tor  or  occu- 
fiffr  9/f  aucb  a4joining  premises  shall  .mak^  use  of  such 
JMU;|tjr-wall)  otherwise  than  as  a  party  fence- wall,  unless 
||e,  ahe^  or  they  pay  a  proportionable  share  of  the 
r^le  expensie  of  erecting  such  parts  of  such  wall  a^- 
ordipg  tf>  the  use  h^^  she,  or  they  shall  make  pf  the 
ame,  at  the  rates  aforesaid.^  The  principal  object  of 
!ie  above  clause,  and  of  the  whole  statute,  was  to  se- 
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cure  substantial  walls  between  different  premises^  so 
that  fires  might  be  prevented  from  spreading ;  and  in 
no  part  of  the  act  does  it  appear  that  the  legislature  in- 
tended to  interfere  with  private  rights,  further  than  was 
necessary  to  effect  that  object.  In  order  to  make  a 
party-wall  of  sufficient  thickness,  the  statute  gives  a 
person  the  right  of  going  on  his  neighbour's  land, 
which  he  otherwise  could  not  do,  but  it  is  not  to  be 
understood  as  authorizing  him  to  raise  the  wall  to  any 
height^  and  block  up  his  neighbour's  windows.  The 
dtity  of  the  surveyors  appointed  under  the  act^  is  only 
to  see  that  the  wall  is  of  the  proper  width,  and  not  to 
take  care  that  the  party  does  not  injure  his  neighbour. 
There  Is 'n6  clause  in  the  statute'  containing  provisions 
with  respect  io  rights  Eke  the  present ;  it  only  says  in 
effect,  that  if  the  party  is  entitled  to  build  on  the  party- 
wall,  he  may  place  one  moiety  of  the  wall  on  the  ad- 
joining property.  Tnere  are  many  party-wisdls  in  £oji- 
chn,  wniclb,  if  built  upon,  would  exclude  th^  light  from 
numerous  windows.  Hhe  lOOih  section  protects  a 
party  only  for  what  be  does  in  pursuance  of  the  act. 
Where  a  party  builds  a  house,  he  does  not  erect  it  in 
pursuance  of  the  act ;  but  if  he  has  a  right  to  build  it, 
then  the  act  requires  the  party-wall  to  be  of  a  speci- 
fied thickness.  {^Parke  B.  Your  argument  is,  that  the 
act  protects  a  person  in  building  on  a  party  fence,  so 
far  as  he  builds  on  his  neighbour's  property,  but  it  does 
not  protect  him  in  blocking  up  lights,  and  that  inasmuch 
as  the  act  prevents  trespass  from  being  brought  for 
building  on  his  neighbour's  ground,  the  remedy  of  the 
latter  is  case  for  an  injury  to  his  lights.]  It  is  contended 
that  the  present  case  is  not  within  the  building  act  at 
all,  and  that  it  is  one  of  those  injuries  for  which  a  party 
may  bring  either  case  or  trespass.  In  Titterton  v. 
Conyers  (a),  it  was  held,  that  the  defendant  was  not 

(a)  5  Taunt.  4(j5. 
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'otected  by  the  act^  which  had  not  destroyed  the  right        1836. 

» lateral  windows.     Gibhs  C.  J.  there  says^  *'  we  are 

iearly  of  opinion  that,  notwithstanding  the  building  ^\ 

ct,  the  plaintiff's  right  to  his  lateral  lights  remained."         ^''^' 

Lord  Abinger  C.  B.  Suppose  a  party  was  to  build  a 

all  of  improper  materials  ?]    A  party  guilty  of  a  mere 

reach  of  the  regulations  of  the  act  may  be  protected^ 

ut  it  is  submitted  that  this  case  is  not  within  the 

tatute.    'With  reference  to  the  form  of  the  action, 

lere  are  many  instances  in  which  a  party  may  waive 

le  trespass  and  proceed  for  the  consequential  damage 

hich  he  has  sustained,  as  in  Branscomh  v.  Bridges  (a), 

id  Smith  y.  Goodwin  (h).    Those  cases  re^te  only  to 

u^oalty^  but  it  is  apprehended  that  the  principle  is 

e  same  where  the  injury  has  been  to  realty. 

Another  objection  is,  that  even  although  the  action 

sustainable,  it  should  have  been  brought  within 

ire^  months,  pursuant  to  the  lOOtb  section  of  the  act. 

iua  case,  however,  is  distinguishable  from  Words* 

orM  V.  Harley  (c),  cited  when  the  rule  was  moved, 

>r  in  that  case  there  was  no  continuing  injury.     So  in 

Md  Oakley  v.   The  Kensington  Canal  Company  {d)j 

be  injury  took  place  when  the  wall  was  built.     But 

lere  the  action  is  brought  for  consequential  damage 

Oitnned  within  the  three  months  before  it  was  com- 

•I  I 

Mnced.  It  is  similar  to  the  case  of  Roberts  v. 
2^(e),  where  the  wall,  though  undermined  before, 
Qot  fall  till  within  three  months  before  the  action 
**  brought,  and  there  it  was  held,  that  the  action, 
%  for  the  consequential  damage,  was  commenced  in 
^  ttme.     Sutton  v.  Clarke(f)  is  to  the  same  effect. 

^^liy,  AdolphuSy  and  i?.  F.  Richards  in  support  of 
^^le.     In  no  case  can  the  laying  of  bricks  and  other 

^)    la&Cr.  145.  (6)  4  B.  &:  Ad.  413. 

0  I  B.  &  Ad.  091.  {d)  5  B.  &  Ad.  138. 

»  l6E«t,215.  (/;  1  Marsh.  429. 
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IfiSp.  incumbrances  on  the  land  of  another  be  the  aalgectar 
V^^y^lT^  any  other  action  than  trespasB.  The  jary  hate  in  tnb- 
« ^^  stance  found  that  the  defendant  has  erected  the  waD 
Oi>Y.  partly  on  the  plamtiff*8  premises^  and  partly  bo  fab 
own,  and  that  the  injury  does  not  result  from  the  part 
on  the  defendant's,  but  from  that  on  theplfuntiff*B4and. 
Independent  of  the  statute,  therefore,  it  k  dear  tres- 
pass alone  is  maintainable.  The  object  of  the  act  is  to 
enable  a  building  which  is  a  nuisance  to  be  remored; 
but  here  the  jury  have  not  found  that  the  Wall  is  a 
nuisance,  and  if  the  defendant  were  to  pull  down  the 
moiety  of  it  on  his  own  land,  the  injury  would  still  re- 
main the  same.  Supposing  the  plaintiff  to  remove  the 
portion  upon  his  premises,  then  indeed  the  part  on 
the  defendant's  land  might  do  him  an  injory,  but  it 
would  be  a  different  one  from  that  complained  of  here. 
Therefore,  unless  the  building  act  alters  not  only  the 
rights  of  parties  but  also  the  forms  of  pleading,  this  ac- 
tion is  not  maintainable.  It  is  admitted  by  the  other  aide, 
that  where  all  the  injury  results  from  an  act  which  is  a 
trespass,  this  action  cannot  be  supported ;  but  it  is  said 
that  it  may,  where  the  injury  arises  from  an  abuse  of 
the  privileges  of  the  statute.  Even  if  that  be  so,  the 
declaration  should  have  been  specially  framed,  and  Aea 
the  defendant  would  have  known  the  charge  he  had  to 
meet.  But  the  law  knows  no  such  distinction, — ^for 
whether  the  act  done  be  protected  by  the  statute  or  not, 
the  forms  of  pleading  remain  the  same.  The  fallacy 
arises  from  confounding  that  which  is  a  trespass,  but  is 
justified  by  the  statute,  with  that  which  is  no  trespass  at 
all.  A  party  may  have  a  justification  for  the  act  done, 
but  it  is  still  a  trespass.  Suppose  a  statute  gives  a  party 
authority  to  do  certain  acts  on  the  land  of  another, 
which  he  does  in  an  improper  manner,  the  plaintiff 
must  still  bring  trespass,  and  what  is  done  exceeding 
the  powers  given  by  the  statute  should  form  the  sub- 
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t  of  ar  neNr  anslgnineM.  For  instance,  if  ihe  party 
i  built  ten  inches  of  Xhe  wall  npoh'  the  plain tifl^s 
mud  instead  of  seven,  but  had  done  it  under  the 
perintendance'of  the  surrey  or,  that  would  be  a  tres- 
n,  and  on  the  statute  being  set  up,  the  excefis  might 
R^ed.  <  It  is  submfttidd,  thiit  iinless  the  whole  of  the 
ivy  arises  from  that  wMch  ik  the  subject  df  M  aetlon 
Ibecase,  that  action  m^II  not  lie.  [JPiirJle  B.'Hisre 
)CMM8  of  action  is  of  a  compound  nat(]Te,'partIy  re- 
ing  from  the  act  done,  and  partly  from  the  injury 
■Dritted.  The  act  is  partly  the  subject  of  an  action 
treipassy  and  pertly  of  case,  and  the  question  is, 
atber  you  cAnnot  maintain  either  acifon  for  it.] 
bene  a  party  erects  a  nuisance,  equity  wiD  restrain 
i^n  continuing  it ;  but  how  can  the  defendant  be 
tnined  from'continning  this  tirall,  which  he  could 
poll  down  without  committing  a  trespass  ?  For  on 
wall  being  built,  the  plaintiff  and  defendant  did  not 
ane  tenants  in  common  of  it,  and  of  the  land  on 
di'it  stands;  Matts  r.  Hawkins{dt).  That  case 
vs  that  trespass  is  the  proiper  form  of  action. 
trhe  B.  You  will  find  a  case  in  Com.  Dig.  Action 
lie  Case  for  a  Nmsance  (A.),  where' that  action  was 
Ito  lie  for  a  nuisance  to  the  habitatidn  or  estate  of 
ther^  as  where  a  man  builds  a  house  hanging  over 
bouse  of  another,  whereby  the  rain  falls  upon  it. 
;that,  according  to  the  strict  rules  of  law,  is  a  tres- 
is} Id  Pickering  v.  Rudd  {b)  Lord  Ellenborough 
ears  to  have  held  the  contrary.-  [Parke  "R.  No,  he 
Bf^t  it '  might  be-  a  nice  question,  whcthei'  in  that 
)  trespass  was  maintainable.]  It  is  submitted  that 
ft  the  statute- justifies  the  act  or  it'does  n6t^'and  if 
it  does  not 'alter  the  nature  of  the  remedy. 
eeondly,  the  question  is,  whether  the  statute  is  not 

6  TauDt.  20.  (fr)  1  Stark.  56. 
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jliw^.  tbe  defendant  waa  not  autfaorized  to  do  .th#t  mhidk 

,ke  b^a done.    If  tb^  act emyowetn  bim  to byiU  tJie.waS, 

Oar.        jli  by  neoeaaary  impKcatiion^jjustifiea  tbe  cpnaeqmffB^ 

( wjury .  tbar^froa  ariaieg.    [ParA«  B*.  Sorely .  t^k  #  act 

,^V€^.,foidd  ba?e  ^iteeded  that  a  {Murty  might.  ^uUdiop 

fia  %H^FaU  to  any  ^xteot^  r^g^dless  of  thf?,  uywy  be 

might  inflict  upon  his  neighbours.    Tbe  at^|l9ite;jdoe8 

not  appear  to  have  considered  the  rights  of  adjoining 

',B^^  they, are.  not  adverted  .to  at  afL    1%  f^eop  to 

,jli)low  ai  person  .to  use  .bis  neighbour's  balf  pf.tl^.iivan 

^fVi  bj%GWin>  and  if  ao,  be  is  liable  fpr  any  act.done  upon 

Jtj  tbe  same  as  if  it  wa^  committed  on  bia  own  j|puid.] 

.)J(f  ^be,  wall  isr  not  protected  by  tbe  statute  be^nu^:  it 

.flbHnfetSjjthet  plaipdflTf  wjndowsrit  wa^Ld  bfi:^§fi^ 

^ipep^icalip^  to  fay  it  was. an  iji^al  wall^.so  f»f^M  iMli>- 

^fti^ict^ii s]9ch  win4oya.    I-P<irAfl 3*  Supppff^.^^jpll 

otP  *rf?^»g.fiOi  *  bmlding  .in,iibi<jb.  unalB^fui^i^^k 

f^rmfd  ftn»  buJ(  which,  does  notr  bfB^omq.o|^Q8^^,fi9til 

fA^T,t^r^^^0^\l^^  are  elapsed*  ia  the  j^ntpfl^jtobe 

,1vi^bout remedy ?  Jsinpt  that. a  ^tropg  iI)4atprat|wto 

.jvfaow  that  the .  act,  has  nothing  to,  do  with  tb^iiym^ 

{^queqces  ijeauking  firom  the  wall  ?}  ,  , . 

,,  ^^birdly,aupposi^g  tbe  court  think  that.tbia.aetjon 

^.w^  lie,  the  question  is,  whether  the  limitatipn.  of  three 

.  ipontbs  .does  not  apply  to  the  time  when  the  act  was 

i.dppe*    .A'distinotion  baa  been  attempted;. between  a 

ippotinuu:^  ii^ury,  and  one  that  is  complete  whi^.  the 

i^ctis  committed^  but  the  authorities  show  that,  there  is 

f^^  truth  no  difference;  Pratt  v«  HiUnu^i^i^Zioj/dy. 

,Wiffn^{li)*    [Parke  B.  What  do  you  say  would  have 

beep  the  extent  lof  damages  which  the  plaintiff  would 

J  have  reco^vered  if  he  had  brought  his  action  .within  the 

lililM'ee.iPQntha?]    for  the  time  that  had  eUpaed.firom 

(a)  4  B.  &  C.  269.  Ab)  6  Bing.  489. 
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•i|^;to«acb'bcaoe'?    To  rtod^tlm  stattM  ^i)!^-        ^^* 
-ttbki'yeii»filll5ulcl  make'  out  that  and^t  it  ithis  i4&intiff 
ilit|tMlidv^.¥dcoVeitd  tb^  dififfeteiitie  hi'Val^  beft^^^ 
'4)mt  itl^likhiVi  ffghts  ai^  obstruct^ ' htid  t>b^  fn 
^WSWi^fccyAWnot;]-"  •  '  =  '■''' 

^^  «b!tf  AfeiNOtRC.  B.^The  diief  donbUn  tbW  tO^ 
'%iiiid  by'tfie  fittdW^-of  the  jiity-  Th1s1«-ah  ktiiibn 
'^^the' ease  bought  by  th6  ^aintiff'fbr  dMtnfi^tiAg 

^Nm^  Watt'Was  ^fecti^  ^artiy^bti  fli^  pito(i^i>ty  bf  tke 
mtMiHk,  'aM  ^aVtly  bri  tfh^t  ttih^^hitiiiff] '  thkk  ihe 
4kt  ^^ '  1^  o^^  fou^ '  'that '  the  bbstnii^Hibn^  tt  *  lis 
|p»r!from  the ere^tio^  on  the  ^aihtiff*^ hnd' ii^fi^^ 
NlfeVpM  th^  defehailtit*8;'a»dlcbnsequet«t(|^thAtltDe 
Wttnnif  =atewild  be  tt^spass.  ^No^A^e  h^'tie^H^MdUSgd 
^Ifc^^y'that  i^ere  'a  ooJiseqdentitdl'ihji^y'tiiisit^n 
^iMH^i^'jiaHly  by  Hn  act'  of  trespaiss/  aAA'^Hf^^y^Ln 

iqary  would  have  resiUted/tl^^f  the  f^lfaRMiff  i^  BdUhd 
'lMc^'biie''ferbl''*lf  Vi^^  i¥  tHef'WHer.'-Ar'etli  see 
^iMtedh  to  prevent  bioi  fMm  htin^ttg^itei^ksi'^^^e 
'fU^  the  wall  built  upon  his  own  ground,  or' eti^e 
HHM-]^it  upon  the  defendant's  land.  If  he  cantiot 
^l^^'^aie,  because  part  of  the  wall  is  on  his  (mn  land, 
^V^flotinaintain  tr^p^ss,  because  the  bther  part  is  bn 
'W^jj^cndant's  pi^mises.  Therefore,  if  the  argument 
Ij^jpibd  fot  any  thing,  he  cannot  support  an  action  at 
fVk''  tt  itpprnn  to  ihe- that  die  plaintiJBTniay  bring  either 
^■GipiM  or  tek^4  Suppoc^  a  person's  enjoyment  of  a 
^Mk^NMarte  to  lie  interrupted  by  the  erection  of  a  Weir 
Pheed  partly  on  his  own  land,  and  partly  on  the  land 

3a2 
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1836.        of  another ;  the  part  erected  on  his  own  land  would 
^"^•^^^     be  the  subject  of  an  action  of  trespass,  and  the  other 
r;  portion  of  case ;  yet  if  both  acts  were  done  together^  it 

'  seems  to  me  that  the  plaintiff  might  bring  an  action  on 
the  case  for  the  injury,  alleging  the  consequential  da- 
mage. There  are  not  wanting  analogies  to  show  that 
a  party  may  resort  to  either  remedy,  as,  for  instance,  in 
the  case  of  a  nuisance,  where  the  act  being  committed 
in  one  county  and  the  effect  produced  in  another,  the 
venue  may  be  laid  in  either  county.  The  argument 
which  has  been  urged  is  specious,  but  will  not  bear  in- 
vestigation, and  the  result  is,  that  the  party  may  main- 
tain either  action.  It  has  been  contended,  however, 
that  the  plaintiff  did  not  sustain  any  injury  from  the 
portion  of  the  wall  built  on  the  defendant's  land,  and 
t^at  this  has  been  in  effect  found  by  the  verdict  of  the 
jurjr.  But  the  jury  never  meant  to  say  so,  nor  could  it 
be  tjic  case,  unless  the  part  of  the  wall  on  the  defend- 
ant's ground  was  transparent.  The  verdict  must  be 
taken  to  mean  that  both  portions  of  the  wall  produced 
the  injury,  and  each  equally  with  the  other.  A  second 
objection  is,  that  the  injury  complained  of  is  justified 
by  the  building  act,  or  if  not,  that  the  defendant  is  pro- 
tected by  the  want  of  due  notice  of  action.  It  appears  to 
me,  that  neither  of  these  positions  can  be  maintained. 
The  building  act  was  intended  to  prevent  any  action 
of  trespass  or  case  from  being  brought,  provided  its 
directions  were  complied  with.  But  it  was  not  meant 
to  apply  to  cases  never  contemplated  by  it  at  all,  or  to 
collateral  injuries,  but  to  injuries  immediately  resulting 
from  the  acts  done  under  its  provisions.  If  an  injury 
results  from  any  thing  incidentally  done  in  the  pro- 
gress of  the  work,  the  act  may  apply,  and  a  notice  be 
required,  in  order  to  allow  parties  an  opportunity  of 
offering  compensation.     In  what  manner  would  a  party 
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proceed  for  an  act  which  he  thought  not  justified  by        J§36. 
the  statute?-    He  vrould  bring  trespass,  and  if  the  act 
done  could  not  be  justified,  the  statute  could  not  be 
pleaded  in  bar  at  all.     If  it  could,  but  the  wall  was  to  be         ^'*^- 
of  a  certain  thickness,  the  plaintiff  might  reply ,j^t^, 
such  wall  was  not  built  pursuant  to  the  provistbnd*  of't!f|&' 
•tatute.    But  in  the  present  instance,  where  the  party- 
vall  u  raised,  the  act  prescribes  no  limit  to  the  height  of 
Aewail  whatever ;  and  if  the  case  w^s  within  the  statute, 
it  conid  not  be  said  that  the  party  has  in  any  parti- 
cular point  exceeded  the  authority  of  the  act.     It  ap- 
pears to  me,  that  the  building  act  only  authorizes  a 
party  to  do  with  his  neighbour's  wall  that  which  at 
common  law  he  might  have  done  with  his  own,  but  it 
bei^r  was  intended   to  justify  a  nuisance.      I  think, 
Aerefore,  that  this  is  not  a  building  contemplated  by 
tae  act,  and  no  notice  of  action  was  requisite.     Sup- 
poae  a  party  were  to  raise  a  fence-wall,  and  place  a 
diimney  in  it,  and  three  months  elapse,  and  he  then 
Sjifcta  a  fire,  is  his  neighbour  to  be  prevented  from 
fciDging  his  action,  which  he  could  not  do  until  the 
miisance  was  created   by  kindling  the  fire?      Those 
nJQries  which  are   the   direct   and   necessary   conse- 
qoences  of  acts  done  in  pursuance  of  the  statute  may 
IJB  justified,  but  not  such  collateral  injuries  as  the  pre- 
sent   This  rule  must  therefore  be  discharcjcd. 

o 

Parke  B. — I  concur  in  the  view  taken  of  this  case 
I7  ihe  lord  chief  baron,  and  agree  with  him  that  this 
role  should  be  discharged.  The  first  question  is, 
•fceiher  this  case  is  within  the  building  act  at  all,  so 
••  to  entitle  the  defendant  to  a  verdict  under  the 
pneral  issue?  The  second  is,  supposing  the  case  not 
''^  be  justified  under  that  statute,  whether  the  plaintiff 
''K>uld  not  have  brought  his  action  within  three  months^ 


18861^.1     ai^iijuregiTeai^UttnatipbtfaenepU    .Wit^Mt^toHpiiig . 
tdhhiqiiiire,  ituMx^k  time*  tbcfi'^aote  $i£rbc0OttirfUQQi(^  < 

Bbrnprn^  .and  disposed  t6  think  the  notieer  wsa^oiffit// 
cient-^^I^am  of  opinion  thai,  this  .caBC  is  iioti<mtbtii : 
the  builditig  aot  at  aU;  that  it  has  nothing  to  de.#Uh 
thts  abject  of  ilie  i^ct,  which  waalx)  protect  bttildiii|B» 
froi^  fire^  and  as  incideDt  to  that  object^  the  43d  see* 
tio&waS'Cnacted*    [His  lordship  here  read  theidauaeb] 
T^ei  intention  pf  this  section  was  to  enabfethe  pfOr 
paetbr  of  a  house  to  make  a  more  complete  partj-wall, 
and'.as:iiejc^d  not  do  that  without  legislatiy^  autbo- 
rilj^lk  JsiipBwers' bim^  in  order  to  form  the  naoieiyiitf 
the^(foa]i^  to  use  sciveiijDrikes  of.his  neighboite'elaiid 
adliiia'Ji]fiic.((Xhe^iwftUjia^toljbe  built  df  eetta|n  mafir' 
risds/i'jand]  them^ithe  lobjecO  ends.  .  It  has  iiO|reftzeac^  • 
whiUeVenteadby  eventual  daknage  tI)atomay:be  cfetuied' 
byfdieriwail  beiiigl«iinjurioiiB  to  the  ad|oiiling.ilropei^* 
IfiI|)udibuUfir<^e^  either  from  the  mode  in  wfaiob  iiiis  t 
cofa8fthidtedv<,«sj  being)  builtl  too  high^  or  ir^Bi^  aiijr.<^itlier  t 
cai|atV'ii*nuiBanoe^it.isiu>t;  within  thebtuldiog  acii^  Jt 
ia^then.the  same  as  if  the  wall  bad .  beep  b^ittt  on  idie 
pari5i's>dwn  land*    There  is  no  iieeessityy  therefb.nSf  lo  f 
cobadc^at  what  time  die  cause  of  aption  acchied,  oiad 
the  foan  ^of  ^thet  nDticete!^The  questioDi  4hen<  arisesb^ 
wh^hevclantajction  on  the  case  can  be  maintw^,?' 
./Ualli think' it  can,  on  two  grounds^     The  first  is,, that 
thislie^anabt  incapable  of  severance^  being  committiedv 
pastfy  'On  .'the  plaintiflTs  land>  and  partly  on-  the  dtr 
fendant's,  so  that  it  cannot   be  separated;!  and  ^it 
seems  to  me  that  case  is  the  more  natural  remedy  to 
r^bover^  damages  for  the  injury   sustained ^-fasid^ 
the   instance  put  by   the  lord  chief  baron^  in  which 
there  is  a  deviation  from  the  common  law  in  a  J>laintiff 
being  allowed  to  bring  his  action  either  in  the  bounty 
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iMpUnw;  rti^  ttKi'^tbci^  canes  iaiwhieh  i^pliiiiitiff*:! 
lfilai[^of>lion'o#bniigiiift^tlMk-  trekpan'oricive;-  )» 
Mlt  ar  earriagfr  is  'damaged  4iy '  an  haiiiediate  aet  of  \      ^^^ ' ' 
flUMn^Mj  either  actmi  maj^^be  maintained'^ \JMhretom'' 
j\\Haraem  {a),   WiUiaaiM  n  HtOland  (&).    Tbbre  is  '•  * 
aaA^eatse  n^bicb  bean  strongly  crpon  ttid  pneserit  in 
'jMjfHf  Diff.  Action  upon  the  cfmefor  a  Nnisoavce  (Au) 
r|iMitt  washeld^  that  if  a  tnan  biiilding  a  bouse  oTor-* 
itt|^g  :aiioiber,'  eo  tbat  the  rain  falls  opon  the  lattery  ? 
ilbctkm  OQ  the  case  tcm^f  be  maintained.    It  is  clear  i 
hnitflA  hoiiae  ovethangs  anotbery  the  jpixifection  is-  a 
ibpasi^  ^t  in  this  old  aalhority  it  was  doeided  thai  * 
db^Wottld  lie.     So  bore*  though  the  aec  is  pllrtly  a 
M^i'^yeft  as  the  efibctliltogether  is  a  (tonseqnentiU 
(^M^fthepkiiitiff  nay  ibaintain  an  adtion  oh  the  case, 
to  tbe.^stance'  pat  by  the  lord  chief  iMrchi  of  th^ 
r^^'Jipi  tt|e  efibot  n  to  disturb  the  plaiatiff  ihi  thete^* 
iJfiAdtof 'bit  aMercoursa,  >he  may  bringtsMclr'thlBugfa'l 
Tiwhj>i9i»^  y^ '  'coiitrlboted  Ho  the  iiijory.    i  think 
ik  blM/4ttrie  is  the'  Mor0  (appropriate  remedy,  thowgh 
itil|^  MHght  poBiftiblyliew    I  am  also  of  opiniod,<ev^ 
hkoagb  the  injury  had  wholly  restilted  fr6m  the  part . 
(^(he:  wail  on  the  plaintiff's  land,  that  c«le  might  still 
<«^>been  maintained.    Farther,  if  I  am  correct  in 
Kiddag'  diat  the  building  act  gives  a  party  the  right 
^^e  his  'neighbour's  land  as  his  own,  the  plainti£^ 
^'  only  recover  damages  for  the  injury  done  to  his 
^.    On  these  two  grounds  I  am  of  opinion  that 
b  iotion  anay  be  maintained. 

J  vi-    . 

BtaLLJWD  B,*— I  am  of  the  same  opinion.    I  shall 

i<ii).4^p.&C.sa3. 

I,<^  id  BJDg*  112 ;  3  M.  &  Scott,  540. 
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1836*       confine  myself  to  the  point,  whether  the  case  is  within 
^''*^*  ^'^^^     the  building  act.     On  looking  at  the  43d  section  it  will 
v.  be  found  that  it  was  introduced  solely  with  the  view 

^'^^'  of  regulating  the  way  in  which  buildings  in  the  me- 
tropolis are  to  be  constructed.  It  consists  of  two 
branches:  the  first  relates  to  the  manner  in  which 
party-walls  are  to  be  erected,  and  it  gives  a  person  the 
right  to  raise  a  party-wall,  provided  it  is  built  of  the 
materials  and  of  the  thickness  required  by  the  act. 
The  clause  then  goes  on  to  provide  for  a  case  in  which 
the  existing  party-wall  is  insufficient,  and  under  this 
second  branch  a  person  is  entitled  to  rebuild  the  wall, 
but  he  is  not  to  extend  it  into  the  adjoining  ground  above 
a  certain  space.  It  then  proceeds  to  regulate  the  en- 
joyment of  the  wall,  and  enacts  that  no  one  shall 
make  use  of  it  otherwise  than  a  party-wall,  unless  he 
has  contributed  to  the  expense  of  its  erection.  The 
whole  clause  is  confined  to  the  construction  and  en- 
joyment of  the  wall.  It  does  not  contain  one  word  as 
to  any  injury  which  may  result  to  any  other  building, 
and  therefore  it  leaves  the  question  wholly  open  as  to 
whether  this  wall  is  built  of  such  a  height  as  to  obstruct 
the  plaintiff's  lights.  It  seems  to  me,  therefore,  that 
the  present  case  is  not  within  the  act.  • 


Rule  discharged. 


IS  TBE-SkxTh  Year  OF  WILLIAM  IV.  7'HB 

isasr. 

I 

e 

PiGOOTT  ii^ii^/  B1RTLC8  and  Another. 

^ASE.     The  first  count  of  the  declaration  alleged  ^  landlord  is 
that  the  defendants  had  distrained  the  cattle,  goods,  ^»^*^'e  to  an 

1  •     •/*•  •  action  on  the 

attels,  and  growing  crops  of  the  plamtin,  to  wit,  two  case  for  an  ex- 
nes,  two  ploughs,  thirty  tons  of  hay,  &c.  &c.,  and  ^r^J's' whlVe 
ty  acres  of  wheat  growing  on  the  plaintiff's  land,  of  the  excess 
jch  greater  value  than  the  arrears  of  rent  due.     The  wholly  in 
»nd  count  was  for  taking  and  distraining  beasts  of  seizing  crops 
B  plough,  there  being  without  them  other  goods  and  probable  pro- 
attels  of  the  plaintiff  on  the  premises  sufficient  for  a  ^"^^  °^  which 

.  .        r        1     '^  capable  of 

ttonable  distress  for  the  said  rent.  The  third,  fourth,  being  esti- 

3  fifth  counts  were  for  certain  alleged  irregularities  {j^^g^^^^  ^^^ 
tbe  selling  and   disposing   of  the   distress.      The  zure. 
:th  count  was  for  distraining  when  no  rent  was  due.  of  damTees ""^^ 
le  seventh  count  alleged,  that  on  the  27th  March  liowever,  is 
35|  the  defendants  had  distrained  and  taken  certain  of  the  crops 
ods  and  chattels  of  the  plaintiff,  and  certain  erowine  Wo"d  the 

n,  ,.,  J  amount  which 

>p8,  to  wit,  thirty  acres   of  wheat,  which  were  and  ought  to  have 

mid  have  been  more  than  sufficient  to  cover  the  rent  l^!",^^^"j. 

but  the  addi- 

en  due,  and  the  costs  attending  the   distress:  that  tional  expense 
ey  sold  the  goods  and  chattels,  and  retained   pos-  ^^^  ofV^pl 
asion  of  the  growing  crops  on  which  the  distress  »"?  possession 

0  continued,  and  that  the  same,  when  ripe,  would  be  thecropswhich 

more  than  sufficient  value  to  satisfy  all  deficiencies  ^^  ^^^  unne- 
cessary to 

1  the  sale  of  the  goods  and  chattels  in  respect  of  the  take,  with 

m  and  the  charges  of  the  distress :  yet  that  the  said  s^tToVfoTlhT 
'fendants,  on  the  5th  of  April,  in  the  year  aforesaid,  loss  of  the 
t)iigfully  and  vexatiously  made  a  second  distress  upon  ownership 
-  cattle,  goods,  and  chattels  of  the  plaintiff  for  the  ^nd  power  of 

o  J         1  7      1        1  •         1   disposition 

«le  arrears    of    rent,   and    sold    the    last-mentioned  thereof;  and 

if  the  tenant 
feplevied,  a  compensation  for  the  additional  expense  and  inconvenience  of  re- 
ding to  a  larger  amount. 

^n  action  cannot  be  maintained  for  distrainin'^  bcassts  of  the  plough,  wtuirc  there 
'O  oihcr  suHTicient  distress  on  llie  pruniiscs  except  growing  crops;  for  a  landlord 
a  right  to  resort  to  tlic  subjocls  of  distress)  which  are  imtfitt/iatt/i/  available  to 
«  the  rent  by  sale. 


799  /iGAS£S.tik//BASTERfTfiRUii  /. 

l<Mi6J      0Kidi»  anEl  dsof  erted  4hd  iprooeedb  Aeredf ;teilhfii^>(Bis 

^tr^"""^    ufleJ'  'The eighth  and  liinth  coiiiiUiiweteiifcvictetafli 

o.  alleged  irMgidarities  in  ditpdsing'  of  die  ^eopod*  oil- 

uidAiid^r   ^'®®**     There  was  a  tenth  count  in  trover*   i     1 1 

Pleas:  first,  not  guilty  to  all  the  codnU  exoepfctht 
sevieBth;  secondly,  to  the  first  count,  that  ihegoodi» 
chattels,  and  growing  crops  were  not  of  greater  watat. 
thsbi  'the  arrears  of  rent;  thirdly^as  to  tho  seoond 
cimnt/thait  (bhere  were  not  other  goods  and  chatlds.on 
tlief!pceinise%' besides  the  beasts  of  the  plough,  saff- 
ctciiti'fof.  a  iseasonabile  distress;  fourthly,  as  to  the 
sixtk  couqt,  that  there  was  rent  due ;  fifthly,  as  to  the 
8^veiltb>  count,  the  defendants  pleaded  payment  into 
coofC  lof  the  suiii  of  602.,  and  that  the  plaindfiT  hi^  «ot 
stiiifUned  damages  to  a  greater  amount.  The  siath 
plsil,)  which  was  to  the  count  in  trover,  is  nmnaterial; 
viphe' 'replication  to  the  fifth  plea  took  issue  on  Uie 
sbfit^iency  of  the  sum  paid  into  court.  ■  •    i' 

>> At  «he4rial  before  Williams  J.  at  the  last  ^SAnopatire 
stttidmer  assises,  the  following  facts  appeared  in  emdeBoe/ 
Tbid  plaintiff  rented  a  farm  called  Bastock  HaU,h^ 
losing  to  the  defendant  Birtles,  in  respect  cif  whick 
balfa  year*d  rent,  amounting  to  14^.  100.,  became  :dne 
on  ths  ^5th  of  March  18S5.  On  the  27th  the  Isnd- 
lord  pat  in  a  distress,  under  which  he  seized  two  beasts 
of  the  plough,  a  stack  of  hay  containing  twenty  tons, 
and  other  goods  and  chattels,  as  also  the  growing  crops 
of  wheat  upon  three  fields,  consisting  of  about  twenty* 
five  acres.  On  the  2d  of  April  following,  the  cattle 
and  goods  were  sold  by  auction,  but  did  not  raise  suffi- 
cient to  satisfy  the  rent  due.  Two  days  afterwards, 
the  landlord,  who  still  retained  the  distress  on  the 
growing  crops,  made  a  second  distress,  which  was  also 
sold  without  satisfying  the  arrears  of  rent.  Several 
witnesses  were  called  for  the  plaintifl^  who  spoke  -  to 
the  Vidue  of  the  growing  crops  of  wheat  when  they 
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mkibe'gBgmn^  dto^  of -iflifait'were  ca^Ue  of  ilmogj  tur 

nkied,  the  defeotoit^by  distritmitig  tlw/wholeltweat^  i  andS^feri- 
Miicpaai^ftogisdMT  with) the  otbcr  go«Kbtafke%  Wltt'e 
fri^^X)if^iluff:toces8ive    distre^,  -findyi)for>  'Ae  ^ume 
MHinryiMr^nviiiot  jvttified  iaeeieing  thebcBAts  dfitbii 
pingbfiODiiii  nakiiig  the  second  di3tre8t4\''For'tbe/dQ4; 
JridbUlH  w48  JmiBted  thdt the  growing  ei!0|w.werernot 
I ifcjuil  rf>^hiltioD  al}  the' time  dt^^wterediotraipedi} 
ndbootiBaqiiehtly'that  ^^  defeiHlattts  were  justified 
bAddhig  bbth^distie^es;  :  The  kaitied  judge okfli  it 
totfetrjoiy/ 4q  iaf>  (wiif thery  'upon)  >  tbd  •  evidence^  >  Amy< 
MS f  tit  WiiyiiiMoel  jpd  .  tbtf  yoyrittg  icrope-takeni'UQdfdr 
llfcits&dKtretittiBt'tbe  tkte^tbey  wiere  4|slff8h)€ldb(iS?ibr 
ltUife())Kiidiif  BQjowlteCberQiuoh'ViUue,  withrftbi^v^tlM^ri 
|rilsQtabts%  diMhef>die  distresde&ceaMweor  The.jqry 
(^fiy  farmers^  who  iMdittftidaated  during  Ibe  nM^bAt' 
iMMfu^dfRlft^ii  tvalui.  on  eiy^p^in  ith^r  fiprlngv)<ib)]tid 
ibijahiMgrfrtiwftgfqwingoiiope  itd&toi  mider  4he  fivsilfdi^T;^ 
Mbttti)Vb  lS(U.v'^d>YtStorDed.*a'  verdict T  fdWftbe^flaiilHI 
tiftdw flue tfii^ty'seoDnd, 'and  siKlibiOoant8»';with.  lOlM^i 
4rfRgBSf>rJiNt  tfaie=  citdeiBaite  ^iitoesa,  3h.i0$.  Sox . d)»*i 
tiiUgdithel  iBtoatt  of  the  {dMgbi  atid  :100/i  ibdhe 
AlikUvili]ei0£the.gt>cid8imQntioDed'in  ithd  sixlbieQUDt** 
%i)iflBiteS'/on.flibe  other. counta^  were  found  for, i the 
'4*<I^M'^*)   'I'b^  learned   judge    having  given  the 
^kltwdanla  kave  to-  move  to  enter  a  verdict  ioxthe 
<Maiants  oxithe  counts  found  for  the  pkHntiff^if  the. 
^■Bife  ahoidd  Ihtnk  the  growing  oropa  should  not  haye 
^KiiUitRkieh:  intO'  consideration,  Zudlaw  >Sefji.  in  U«t 
VlttfBinav  4idnli  obtained  a  rule  acoordingly;  against « 
^'kfakcmii^nraB  shown  in  Hilary  term  by 

^a|!i«rdSerjt^>aod  Whateley.    The  argumept  on 
ttilt>thei*'6ide:iiiust  go  to  the  extent  of  saying,  that 
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1836.       growing*crop8  are  not  to  be  taken  into  consicleration  at 

all  at  the  time  of  making  a  distress,  and  that  the  whole 

of  them  may  be  distrained,  although   the  other  goods 

f  BiRTLBs      Qu  i\iQ  premises  would  raise  the  amount  of  the  rent 
and  Another.       ^-^^ 

witnin  the  smallest  possible  sum.     With  respect  to  tlie 

verdict  on  the  sixth  count,  it  may  perhaps  be  admitted 
that  it  cannot  be  supported.     It  is  different  however  as 
regards  the  first  count,  on  which  a  material  question 
was  raised  upon   the   record.     By  their  plea  to  that 
count,  the  defendants  took  issue  on  the  point,  whether 
the   growing  crops,   with   the   other   goods,   were  of 
greater  value  than  the  distress.     That  was  an  issue  of 
fact,  and  it  is  not  open  to  them  now  to  contend  that 
the  growing  crops  ought  not  to  have  entered  into  the 
consideration  of  the  jury,  to  whom  the  issue  was  ex- 
pressly submitted.     If  the   growing   crops    were  im- 
properly introduced  into  the  declaration,  the  defend- 
ants should  have  demurred.     [ParJ<e  B.  The  issue  on 
the  first  count   is,   whether  the  growing  crops  and 
other  goods  together  were  of  greater  value  than  the 
distress.]     If  it  is  meant  to  be  said  on  the  other  side, 
that  growing  crops  are  not  susceptible  of  being  valued, 
that  question  was  put  by  the  judge  to  the  jury,  and 
answered  in  the  affirmative.     They  are  frequently  the 
subjects  of  sale ;  they  may  be  seized  and  disposed  of 
under  a  fieri  facias;  consequently  there  is  no  pretence 
for  saying  they  cannot  be  valued.    The  difficulty  arises 
from  confounding  value  with    appraisement.     It   was 
not  until  the  2  W,  ^^  M.  sess.  2.  c.  5.  that  goods  seized 
for  rent  could  be  sold,  and  consequently,  previous  to 
that   act,   no   question   as   to  appraisement  could   be 
raised.     But  the  action  for  an  excessive  distress,  which 
turns  upon  the  value  of  the  goods,  was  given  long 
before  by  the  statute  of  Marlbridyey  52  Hen.  3.  c.  4. 
An  appraisement  in  truth  furnishes  no  guide  as  to  the 
amount  of  a  distress.     The  want  of  it  may  be  a  ground 


IN  THE  Sixth  Year  of  WILLIAM  IV.  783 

f  eoinplaiiit,  for  which  nominal  damages  may  be  re-        ^■^^• 


irered ;  but  it  is  not  evidence  for  the  defendant  in  an      ^.     ^. 

-  ...  ,  ,,     -  PiGGOTT 

:tion  for  an  excessive  distress,  who  must  call  the  ap-  ^. 

raisers  by  whom  it  was  made.     If  ff rowing  crops  are       Birtles 

•^  ,  &  &  .       r  ^^^  Another. 

ot  to  be  reckoned  in  estimating  the  amount  of  a  dis- 
^the  landlord  should  not  take  them;  if  he  does, 
e  ought  not  to  be  allowed  to  turn  round  and  say  that 
l»ej  are  of  no  present  value.  Again,  how  is  a  replevin 
J  be  effected  under  the  11  Geo.  2.  c.  19.  s.  23.  if 
Rowing  crops  are  not  to  be  estimated?  By  that 
tatute  the  sheriff  is  bound  to  take  a  replevin  bond  in 
louble  the  value  of  the  goods  distrained,  including  as 
fall  the  growing  crops  as  the  other  goods  seized.  So 
but  it  is  clear  that  where  the  former  are  replevied,  some 
due  must  be  put  upon  them.  Moreover,  a  tenant  can- 
lot  replevy  part  of  the  goods  seized,  but  must  find 
BTOties  in  double  the  value  of  the  whole ;  and  in  the 
vent  of  bis  not  doing  so,  the  sheriff  will  remain  in 
possession  at  bis  expense  until  the  crops  are  cut.  Con- 
gently  he  may  be  put  to  very  great  inconvenience 
nd  cost  in  procuring  sureties,  or  may  be  prevented 
fom  replevying  at  all  by  the  taking  of  his  growing 
[Pps;  and  yet,  according  to  the  argument  on  the  other 
^9  they  may  be  seized  for  an  arrear  of  5/.  although 
^  may  be  worth  1000/.  Under  the  last-mentioned 
Wme  growing  crops  may  clearly  be  appraised  for  one 
^jKwe,  and  if  so,  they  may  for  another.  The  ques- 
ni  i3  the  same  on  the  second  count  with  respect  to 
^1^  beasts  of  the  plough.  If  growing  crops  are  not 
be  reckoned,  and  the  other  goods  on  the  farm  will 
t  satisfy  the  distress,  then  undoubtedly  beasts  of  the 
>iigh  may  be  dbtrained.  But  is  it  reasonable  that  the 
ter  should  be  seized,  and  the  work  of  the  farm 
>pped,  although  there  are  growing  crops  of  sufficient 
be  which  may  be  taken  ?  Or  is  a  landlord  to  be 
rmitted  to  seize  the  crops,  and  then,  saying  they  are 
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,1^6.       «foDQi.talw^.to  taloe  the  faeaMt  of  dte^fddugfaAf  '^UmI 
^^'^*  ' would i be :  a  proceediag-  inconsisleil t . witb  jnstSBeyimld 
17.  ckie  wUeh  die  law  wiU  hardlj^  saaetioo.  :      (   >..(>   '  " 

•    Ludlow  S^rjt.  and  Busly  in  support  of  the  me*    it 

I ifl. admitted  that  the  sixth  count,  for  distilaicikig'vtei 

no  rejit  was  due,  cannot  he  supporteii,  and  dial;' ad- 

mskion  willy  it  is  apprehended^  also  dispotot  of  tlie 

aecood. count/ for  taking  beasts  ctf  the  (dou^.    Qlie 

ease  id  then  reduced  to  the  qaestion  on  the  ftrst  coaHt, 

Wither  this  was  an  excessive  distress!  and,  it  iaatib- 

fl^itted,  it  was  not.    Where  a  nuin  takes  aeveral  artieles 

^ofiixdeac  I  {ascertainable  valuer  or  a.lsrge  chaitel  <i^  a 

-amall-sufliy  it  is  manifest  he  kasisooie  intenti(iii*|»jrbBd 

Ak  satisfaction  of  tbe  teat.     But  hetaiagr'distt'aihi'a 

idait  •  and'  horses  •  for  a  small  vnattef^  bcieiuiae  >di^)iistfe 

inbt  beveraUe  ;  Clark  v..  Tucker  ((i^i    iThe  preeeitttie 

•  idt  aeiie what;  Bimilar,  lor  the  snfa}ect-alatter  lU'iimf  iSihf 

lima^riarj  value^  inasmuch  as  no  certahiii^tMiite  caiUie 

pill^Aipdii  growirig  crops*    'Between  ;ste)toMtgoing'«Hd 

Jnoonmig  tenant  a  conventional'  ivahie  is  ^ometimfas 

'l^ded  upon  'fhem,  but  tliat  is  only  for  the;  sakoi'of 

mutual  convienience.    If !  the  present  ^  actiett  ia  allowed, 

aftenabtmay  rec<^ter  si  verdict  aigauist  his  laiUlevdjbr 

takiiigiorops,  which  he  is  not  permitted  tor^diioe  into 

dioney^  tntil  they  are   ripe^  and  the  week  after  nbe 

assizes  ^  a  storm  may  destroy  the  crops,  without  leaving 

:aufficient  tot  satisfy  the  rent.    [^Piorhe  B.    The  same 

thing  might  have  happened  under  a  distress  at  common 

law.     A  man  might  have  taken  a  flock  of  sheep  for  a 

email  arrear,  and  they  might  have  died  in  the  pound, 

i»)  that  he  might  have  been  placed  in  tha  situation  of 

having  a  verdict  against  him  for  an  excessive  distirete, 

tod  yet  not  have  had  his  rent  satisfied.]     In  order  to 

'viaiatain  the  present  action  two  things  are'  re^mrite; 

(o)  2  Vent  183. 
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dllire  mjtat  i\»\  KiirrciKgCAafA,  «tid  jdiere  tnmt  be  some       ¥8S6. 


dsnagiS'iacfsidtiBg.fi'oni  ihat  act  Coooedtnglbat'itls 
•  wrongful  act  tetake  the  growing  crops,  b«m  is  tiie  ^'"^."^ 
tenant  damaged  by  the  landlord  saying  he  will  not  part  ^?)JJ^l5^ 
'tithltbem'  until  Ji|3:  is  paid  biB  rent?  It  is  said  the 
•Mnt'^CMild  riot  replevy »  from  being  required  to  find 
ImfAtB  in  80  large: aif  anK>unt;  but  in  Oioen  v.  Legh  (a) 
iljirils  hdd^  that  the  tenant  had  no  occasion  to  replevy, 
littbe  Itpdlord  camwfr  sell  the  crops  till  they  ave  ripe. 
Moreovet,  the  83d  section  of  the  11  G.S.  c.  19.,  re- 
Itling  to  trepleTiBSy  does  not  extend  to  groving  crops, 
Ikf^iidyilo  .goods  and. cbfttt^;  MiUer  v.  Cfrten(i). 
^AirJIaB^  Your  argument  is,  that  although  the  statute, 
ffe(%ipeaka(of  taking  them  as  a  diBtness,  yet  its  effect  is 
aif  if>  i^TO  the.  landlord  a  Uen  ixpon  the  crops.]  Tbe 
iv^bhl  ia  I  obliged  to 'sebse  them,  odienriset  they  might 
ittakeacii^exeisution  under  a  fieri  fadas.  b  is  said  that 
ttitf  Ifl^g  seisaUe  in  etecution/shows  they  are  of  somie 
dridofti  •Theaheoriff,  however,  may  take  a  lease,  but  nan 
{miM  U: •  produces myn thing.  [JIdersqn  B.^  What 
?4iBmge;is  it  said  the  tenasit  has  sustained?  Is'itin 
tMt .being!  able  to  isell  the- crops?].:  He  may  siiU  ^iell 
fhtQiifor  he:»ay  redeem  thebi  at  any  time  by  ten- 
lAnfiigihe  arrears  of  rent  due.  With  r^ard  to  the 
^^l^VOsM  adnnssioa  on  the  record,  it  is  ccmtended  that 
4k  idea,  by  taking  iasue  on  the  &ct  whether  the  goods, 
^jAittdSi  and  growing  crops  were  of  greater  value  than 
Al  raoti  due^  thereby  admits  that  the  latter  are  ^( 
ftiiQ6<. value.  But  the  language  of  the  plea,  which 
ABbws  the  words  of  the  declaration^  is  perfectly  con- 
JifftiBt  vfith  the  defendants  now  saying  that  the 
'V^Viring  -oropB  are  of  no  appreciable  value ;  for  when 
•Atif  allege  that  the  whole  are  not  of  more  value  than 
ciiR>^eover  the  rent,  it  is  the  same  as  saying  the  goods 
Mpoly  jttst  of  sufficient,  valucy  and  the  crops  are  of 

(«)  3  B.  &  A.  470.  (6)  2  Tyr.  1. 


defendants  for  an  excesslTti  distress. 

■     ^    d 

Tlie  judgment  of  the  conrt  was  'd^ 
term  liy 

Parke,  B. — Two  questions  remainec 
tion  in  this  case  which  were  discussei 
cftuse  aguinst  a  rule  to  enter  a  verdict  f 
ant  on  the  first,  second,  and  sixth  couni 
ration,  upon  a  point  reserved  by  my  bn 
First,  whether  a  landlord  be  liable  in  p 
an  action  on  the  case  for  an  excessive  < 
the  excess  consists  wholly  in  growing  c 
Irable  produce  of  which  is  capable  of  beii 
the  time  of  seizure; — and  secondly,  whcti 
to  a  similar  action  for  seixiog  beasts  of  t 
distress  for  rent,  there  having  been  at 
ficient  distress  on  the  land  demised,  if 
are  to  be  included  for  this  purpose.  Tl 
in  the  cause  were  disposed  of,  etdier  on  i 
the  argument ;  these  were  reserved  for 
on  account  of  their  novelty  and  importam 
'I'hc  two  questions  differ  from  each  o 
court  have  had  much  more  difficulty  ii 
the  first,  than  the  second,  and  we  hai 
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n  action  is  not  niaintainable  for  distraining  beasts  of       ISSo. 
die  pbugby  under  tbe  circumstances  of  this  case.  PicGcyrr 

The  common  law  right  of  a  landlord  to  distrain  for  v, 

mt  ternce,  appears  to  be  restricted  at  common  law,  to  ^^  Another, 
tbe  taking  of  a  reasonable  distress.  So  Lord  Coke 
intimates  in  bis  reading  on  tbe  statute  of  Marlbrtdge^ 
^AfilnsU  107;  which  statute  be  there  says  '^agreeth 
with  the  reason  of  tbe  common  law."  But,  whether 
tbe  duty  to  make  a  reasonable  distress  be  created  by 
the  common  law,  or  by  the  statute,  an  action  will 
equally  lie>  if  there  be  a  breach  of  that  duty,  and 
damage  tbereby  arise  to  the  person  on  whose  goods 
the  distress  is  made.  At  common  law,  and  when  the 
iatnte  ot  Marlbridge  passed,  a  distress  could  be  made 
ed^  upon  moveable  chattels,  bemg  upon  the  land 
4|maed,  and  such  as  were  capable,  after  they  had 
been  detained  for  an  unlimited  time  as  a  pledge,  of 
^Koof  restored  in  the  same  plight  and  condition  to  tbe 
dift^^Dee ;  and  the  damage  which  was  sustained  by 
Aelitter^  by  an  excessive  distress,  was  the  loss  of  the 
Me  and  .enjoyment  of  the  surplus  of  such  goods,  which 
veie  removed  and  impounded  off  his  land  for  such 
^  4S  he  was  deprived  of  it ;  and  if  not  restored 
before  action  brought,  then  probably  he  might  claim 
Ap  full  value  of  such  surplus.  When  the  common 
k»  right  of  the  landlord  was  extended  to  other  chattels 
^  die  like  description,  that  is,  capable  of  being  re- 
moved and  impounded  off  the  premises,  cattle  or  stock, 
&r;iBstaoce,  upon  commons  appendant  or  appurtenant 
^  file  demised  lands,  the  inconvenience  to  the  dis** 
'^ilMe  being  precisely  of  the  same  nature,  doubtless 
^,  Would  be  entitled  to  the  same  remedy.  But  the 
'Mu^qte  law  has  created  some  new  distrainable  subjects, 
^l^di  are  not  to  be  treated  in  the  same  way  as  those 
'wb  are  distrainable  at  common  law  ;  one  class  of 
^l4cb,  though  of  a  moveable  nature,  is  not  allowed  to 
VOL.  I.  3  b 


lagft  bj^  I  ';e"':0™d  .»', ,  pU ;  an(|  another  »,  pf  .(^^  iiff|{^9^14<t 
'^ ^^"^^  fl'"'''Vi  "^  ^he, time; of  tjie  distress,  .andjjfi^jof^l^^ 
PiccoTi  ^j^  ujiipjately  to  b«  dis^^_  o^  irj.p  ^aj|;,!ffffi^)r,|i,if: 
BiBTLEf  f«rf nt  from  that  preawibetjl  .|jjr,  the.^^^ijii^i^  ^fti^i,  |  [.^^ 
"*■*'■"■."'  of  those  subjects  Js,  cojij  kpse,^r,ip.^  StpV»,,it)^j^ 
^heavp^  or  coqks,  or .h^;ff  w|ji<fl)  l^j[,^be.8tftt^  ^,^  * 
^.^B^s.'  1 .  C.5.  s.  ;J.  niay^bf  apctt5ei(,  .^^pltpd.j^R.fJud 
detained  in  tlie  place  vfA^^ ^Jfpunt^,  in  tine  ,nnt^fpfif,M 
distress,  until  reiilevicd.anfl  in  default  .o^f , l^ltjyprjpg, 
w|i»(, ' it  sliouUl  seem,  be  ^old  ,iii.^ye .jliiy^^fljnct  Cftfp« 
be  riem<iv^,,and  Uiip  »pe,cie9.Qf  Biflfj^-^  ^jf('4iptR?W 
^iffers  from  that  at^on^njon  1^^,,in.re^p^t  of^t^  b^ipg 
legallv,  both  incapable. of  r^mova,!^  ai}4,Qf. bev;^,,l(mtt 
fff.  aft  ,»nd«fin'(^  ,P«riodt,^tilI  paymept,  pfi  ^i^-.^fii^ 
^notii^r  of  these  ^»}f\ff?ts  ip^  ^To.winj,!  qorfl,  Wrfltfeff 
^n^uca,  which  by  Jl,l  ^f(>.,rr  '^'•^P-  WJ,!^  ^^tWJWli 
y(,«?annoJ  b^  diapps^  9|&. lyitii,  (^fte;;  ^  Jt¥>ft:i^ie9(jp|f! 
ripe,  and  fjeen  cut;  jrjti^c^i./ron8t|afle.]rirj^(ls  Ijerifikf^ 
in,j)a^s  ^r  othei'  pjac?  oif  the  d^fnifie^^  ptjpiqia^^ 
cannpt  b^  then  rempved  from  tb^  p^emise^,  ^xjc^pt^f^ 
mif^f  tliat  is^  in  defaults  of  tl>er.e  b^|ng  ^^ucji^  ■,  f^^ 
place;  an(}  t^u.s  npw  subject  pi^st,  ^s  it. Sf^tnS),})?  \)wpi 
sold;  sotfiat  it  differs  entirely  hof^  iha  cojaff^an  ]tfw 
sutijects  oE  distress.  ^  .  r. .  !i    ■    ■' 

The  question  thcip  arjae?,  wh^Ui^r  ^^  pr  ej^)^  4f 
tlic^e  new  distrainable  si,ibjec^  he  wit^  th^ipr^^plp 
of  (he  c.orimipi?  l^ff,  or  the,  statute  pf  .^srffi^i^^  m 
that  the  distTaifior  ja  to  be  liable,  If  he  fakes  an.wf<^ 
«>nfiblq  qoaptitj  of  8ueli,8ubjects,  jeitl(er  fllooi^of  jqintl^ 
witii  otl^r:chattel3<  A^  we  tl>i(ik  .tjiat  thef  a^..  T^ 
^^gty  ipf  tajking  a  reaspnahle  qiiafitity^  w.^i^.lj|^e  Jaw 
ca^ta  9n  the  distrainor,  cannpt.be  yar^  I^y.thisASitqp- 
sionof  bi^,  powers;  if  he  lAkeS;fliflTe„he  .piq^^ljM 
duty  i  ^n(l  if  damage  ja  caused  tif er^byio  tbeidi^traioefi, 
it  seeme  to  be  inconsistent  to  say,  tliat  he.  ^hfi)  not 
have  a  remedy,  because  trom  the  change  in  t^^  fpode 
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^cipl^;'ili'dtf|N'tTi^  q'uA'ntam  bf  con^peh'sauon  wilf  oi*  .B;«T^» 
ttdhe^VftVy  if  tlifedkrta^wie  res8.  ^  .'•"'■  "' ^'  •,  """^A""^"- 
'''  Does  tfh^'ift'dtr^n^  theii  siistaih  damage  by  the  act 
kM'&iktiMriti't^itig  too  lar^e  a  quantity  eittierYf 
bm  6t  hAylijlo^CfOt  gi^owlng  crops!  li  seems  to  us 
tUllicf  ddds  'in  b'otli  ^dses.  In  the  former  he  is  deprived 
CfFtte  ^Wer,  for  a  limited  time,  of  making  use  of  tli^ 
ttft'brhay  ior'hts  cattle,  or  disposing  of  it  freely,  a^ 
ffiUi^rket;  dr^he  id  exposed  to  the  inconvenience  of 
j^Mwbii  BvifetSek  in  a' replevin  'liond  to  a 'larger 
itebimi^'n  Ub  cU66he'&  to  replevy^  abdto'regain  tli'e  full 
mbihito  OV^r  his  'j^ropRsfty;  arid'  it  mav  be  ttiat  ah 
■BHUicUfal  d^pietiite  for  'securing  tn6  djsbess'  is  cast! 
ipi»1JimbV  ttii^'tinii^<^yUfv'Wd'd%i(]ri  to'  tii^' ^ti'^t^efs 
tettiHn^;  Rif  'he'lhukt'-'Mtlkl^-^^iy  Wli^iiev^t  Ve«^ 
toiffr'^xti(>n6&*  w^lri'({iii^4d''b<r  m  fe'A^WJ.  Tii'lhe 
AiKeHeAi^,  tHaf 'df  k  A^tm'  oVgrdWihg  cVopl/'fie'is 
iUfmi  of  the  pbwe^  if  Whg'  dhd'  i«ecelifing  the 
iSrtiey  io  bis  bwn  Use,  ni^ith  respect  t6  aT!  the'  surpliis^ 
*Mclithfe  landlord  has  unreasonably  taken.  He  cannot 
fced  off  or  cut  his  crops  while  green,  for  fedder  dr  s)ile ; 
Wtatttt'ateb'be  cxposied  to  additioiial '  expense,  in  ^he 
hii^  the'distreM ;  for  thfe  statdte  H  CTek  ±  6. 19.  s. 
B.pr(mdc8  that  If  the  tenant  pay  to  the  landlord  before 
^ift6ltt'are  ripe;''ctrt,  ind  ga:thered;  bill  the  rfent,  cost's, 
M*'(JkiitgM  of  liiiiking  the  disti'ess^  and  which  shall 
■W  l,eM  occdsUmed  tTiereSt/y  the  distress  shall  cease. 
^^ tWrdfbre'clear,  that  the  law  contemplates,  that  in 
•^ffiitititf  of  a  growing  crop  some  other  expense  will  be 
^i^lteidned  to  the  landlord  than  that  of  making  the  dis- 
^;  such  would  be  th^  cost,  if  the  tender  was  made 
**  kte  period,  of  preparing  for,  or  beginning  harvest, 
^beh  might  be  greater  to  the  landlord  than  the  tenant; 

3  b2 
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t^.       ^il^  'Ch^'cost  of  i66kin^  after  the  crops  lo  pmveBi  tfaeir 

^^^^^^^    ll^ijg  (Skmtfged  by  trespitsserls,  ^impvepeidy  abttrMted 

^T^        tjl^f  itb^ 't^Kiatit,  liriikh  wenld  l»e  iMrnhped   fiom  llie 

'^^'Th^se  exi^enses  the  teiMiiit  would  ultiimtolff  b«Te to 

'^i^^iild  he  could  fiot  be •reKeved  froiA*  the  i  seera^g 

VkMV^  to  pay  ihetarii'or  restored'  to  tbe^ftiU  doi^non 

W^hk  ^Witig  cit^i  wkhdifc  the  inooiweifienee  of 

i^^^it^^n^;  'ftnd'teing  i^ound^  if  be  replenee^  to' give 

llSihtitj  (d  disable  the  fall  vahi^^  being  a  gi^RbHiaiiMmt 

'iMh'ii^'^uld  ha4^  dcme,  if  npiroper  distreioihad  been 

^tlik^ill!  '■^'th^fs^  are  hteorivenisnces  ta  #  teoanlilfitwi 

"KikiiM^  t^dlarge  d  disti^e^M/ though'  t}iqyi(vai;]ir«it|cb(in 

'd^^e^^'Ai/d'itiiiidsNrdAs^'ilikyi^^  mnnttti-; 

'Batiir^rkl^>«^ydaifia^  tho  aetbnvrwb  drii^iK9l 

'I^J^  ^)mfiMdd<iI«f41lu8ttwt)lig'itIie)  pdinciid^,  ia^by^t- 

ting  an  extreme  case  as  suggested  lit/tfaeJbavi  oSu^noae 

^f^'ah^lvl^^'  ^CJp'ibtii  growingteropslniD'iDtlwttliind 

'^l^  <^9a^^i^i>e'di^rftfaidd  it^iMmreiifRmd.  the  MM»t 

^Vhk)^  ')^f^^V^Mft«d''ftott(*deding>(«itU^rte^ 

'i^1fiti^Hl%?ifi!^i(Mi'^hfe  idf^  (icoMitt.lor  CBttiog)  donriH  pr 

'f;Ml:lirl1^'Ae^^b|f«te«kDJ  4f>  heusbose^firm  Ibtotsi  to 

'^%^fbll^Witi^^ltkr^#t  tiAfe.    ^•ioodld^^mt;^h0  snd^hat 

'tile  ^^^iiViil^  ^kken^  watiP^tK^'^mBt^r^thaoiit  oi^fto 

'1M\^^^nf^^i^t  ttietetusUit^had'sosttaiied  no  d^iiage. 

'•  i:iie  ^Tikifcr^^  th«<  ^iM  >»9  'lhe» '  ikrfa»Bt,\^iid  ^  the  siB- 

^^oiWtWfchd^aiffei^'dMyiiAiaegi^i:-  J  nn  -  hn      .i. 

'^^'iPoK'Ch^^'i^eayons  <«^'  tAiink<'tiihtrthb.  plaintiffMWfia 

'^^(^  by'a'V^dttft^on'tbe  fi9sticeliDt^*^^4>ultimi.fer 

"Wi^^irWUi^*'t)f'the  brdps  fcteyond  the  amount,  fwkush 

'^|Ht  M'  btiVe  bi^^ty  tatk^i;  lipom  which  |>i9ficipleJthe 

^iiiTJ  ajypfei^  td'liitevgW«n^ their  Verdifit J     Tb^itriie 

'  Ifil^&liVe  bf  ^dtif ^e '  Iw  sityfpty  a  con>|l^enBation  fiar  the 

^'iidditJdHal  expehse'ttf  a  distress,  and  of  iceeping  pos* 

session  of  that  part  of  the  crops  which  it  was  unneces- 

8£^ry'to  (^ke,  dturing  the  time  of  possession  ;  and-  some 


donal  expense  and  inconvenience  of  rep^Yfiqg',|f9j.^       Ba^T'uis 

ittikto-mloctiof f (tbei /OPOi^ft  iai  ^o>  Jiiej, tol^^n;, 4s  >  ^pre^f^ 
•KMttfeotioUjji^f  jtbeoieiitilQTtbat  iiiq[Hmn)  ;/jSi^  ftf  f?iW^ 
tiie/fandiordliAuiwrodg-iioeif  iby  tnJfi^g  ao^Mlliiig,^^(9r 

tf  ^^fvcnll;  proj  ^oiUcr^  «nd  ^hold  #,i^e^N|ey(ifajt>Ie  pf^x^^  qf 
iMopits^  oiigpifodiigtisd .  ^p4kj4ft  A  dW^write;  %ff 1 1^ 

'faceiffrb  dsioageai.  wQ  ii^||^^»«>;bx  .^u|;^4,  ^ffeffof^xit 
Outfit  bfe|ifedri^pedi)t<j:r«;i»Wfj|»Ef«Iyf,i^qpM^  th^fK 

^Miitd)  iaiiaoki£Ha\linii1l(&f4a«^  .for,^kii^j^,$^m;^ 

y|ie«tpp«f  tUpIbugbj^fwhi^jtbQrjQ^w  §^ffici^t 

'dWneib  qsitfae  dand^devib^ ;  ibut  siMh  ^%^t  dj^f^s 

4]riaded  ^carlriDg.drDpQ,  lind  ^Hho^  lb096  ,m>f^iii^e 

^^f«o  >niffiriniti;di6tre^8.    1^^  amfjfiariiy;  pi^ippiptfui 

'd^jbe  iimoiiliablejiiit^iis  case.;  fw.tbe  l^mUo^d  J)as 

%<%bl  C«  resort  ta  the j  iSubjeot9.  .4>f  distressi  wjbdcl^  aire 

'^^'^UBUfy  «failabIe..to  raiae.the  anrears.  o^  xeuf^i  by 

"^^  and  is  not  bound,  to  take  thosQ  which  caimot.  be 

'fWbi^ititivei  tittanfiiture;  period.     If  there  ^rq.  other 

'wiR0|tbie  chattels^  to  the  amount  of  rent  and  expei^^s 

^Wilidett  averia  caruca^  he  would  not  be  justifie^bl^  in 

"'^g  the  [attcr ;  but  if  tbere  are  not,  he  has  ^  i^ight 

'^'^ake  and  sell  all,  or  so  many  of  the  beasts  of ,  i^e 

'r<>l^  as  may  be  necessary,  with  the  other  moveable 

^^    saleable   chattels,   to    satisfy  the    arrears    .^nd 

^'^^iges. 

We  therefore  think  that  the  verdict  on  the  second 


count' -riioald  J»'  batond  tat  llwddfeadaiitp'BVii  iliin 

•ihfadefendamlisentidad  td'alTeidibtj'ii'  t"  tr.'..  -Ii  . 
-fio>  'i-it.,,!  jii'  '■>.  ■  '.(■  •■'■  ■•!■  ii'  1.1'  i:i;.(-f  .Mil' 
i}'<y  .■.•.su.  -.'ji  >,:.!  F'li  ..I  ,<■ !.,  liBnleaecanKi^yt" 


iI>vcKWie«rm;<(ijrtwH'>  Aiai^miK' ^i- 1 


Byariiclesof  "k  §fe:it}]Vtt*grr    for' goods'' 3  :i.k1    (lellvereJ,    and 
agreeinent         \J^  ,,'  ,    1.,  \,i  ,:.  ,^  ,.'.v  m-">-v*i  ■■'■'I'>[  ~  ■'  -■ 

made  between  work  and  labour.     Fleas: — tir^^t,   non  assumpsit, 

"■•  P'""''"      excJpt'  iV^'lS"rfli!j:&  .a   SS^  parcel  ftc.     Se- 

fendant,  for  al-  condly,  BS  tO  52/.  iGs.  53.  mymetM.    Tliirdly,  aslo  35/. 

^.  parcel '&c.,'lt1iat6y  certain  articJes  o: 

tween  me  ptaintin  of  trtc'ohe  pai-t,  an 


.    . .  ,  ,  ,       .    ind  tlie  defendant 

stipufaied  ihat  Sti'^  .^'''^^^^'''f^'^^''^^"' <>f  ^'^^  *^'^t^<'  pai't,  it  was  re- 
in iheeveni  of  git^'^'' tlJat  Vlie  tfefetiJfanV  was'th'e  owner  of  a  warehouse 
the  work  not    ,',uiiu  ,'     \^j..,m  .^-11.^11     \iiivjvi-i      ivj 
being  com-       and  premise;  in  fLlverpool,  and  tliat  ho  had  contracted 

pleiediDibree  ^'^a'' agreed  witti'^tlit  pYaintifTtdr  tlie  allerin.' and  re- 
months,  III  e      1.  i'Jij-iTd'i  jn       ;  ii.-i>  \>'?  .  ...V'   ■*^^ 

plainiiffjliuuld  pairing  of  the  said  warehouse  for  the  sum  of  81S/.  19*. 
forfeit  and  pay  -.ii-'iJ!liii"'j  .'im  <i-<n--.  Ini.-'jv-i}..  ir't  t.iliit  .Iotj  ir'^;  uur' 
to  the  defend-  *"  '"^,  'J>'>'>ner  and  upon  the  terms  in  the  said  articles 
ant  the  sum  of  aTler  expressed  anii"referreti'  to",  upon  the  express,  cop- 
and  every  Oitioi'i  that  ihe  plaintiff  should  find  anfl  procure  good 

week  he  j^jj  'suflicienV  s'urety'for  tlie  dlie'an^  faithful  perfortn- 

should  been-   ,,(  ii;.ii  ./l-  'i-  .,    ,,'■':  , .,-.,i;,.i    ;  ,,,,ii  m  ix.  ^^.^^l,xii■,-^:■^.■ 

gaged  !□  such    ance  of  tne  said  contj-act,  and  that  the  said  A.  US.  bad 

ihesald^'^"?^  agreetl'tojoinln  An^'execute  ftie  'said'articlesM '^le 
suchpenalty  surety  of  the  plaintiff,  m  the  manner  (hereinafter  ex- 
from  the  pressed.;  and  in  and  &y  the  said  articles,  tTie  plaintiff 

amount  which  and  the  said  'A.  M.'  did,  for  themselves  joihtly  as  well 
owing  to  the  ^^  s^veralir;  aiid  for  their  joint  and  several  heirs,  exe- 
plaintifTon  the  guldrs  and  administrators,  cdreniitit,  promise,  stipulate 

completion  of  .  .r      ;  ,',,      .'I,'..,-, (   .' ji.    1.:  ,!■  .u  1  .1-  f^-    -i 

the  work. 

Held,  in  an^WftStmbtOiiglit  fWentra  WoAdoilfe  WHie  *inw  pretaiiW;  tUt'lbe 
defendant,  who  htd  pa^^the  wh^leur  the  contract  price,;w3t  entitled  to  tet  off  tb« 
penally  against  such  extra  work,  Ihc  agreement  giving  him  a  tno-fold  remedy,  either 
to  deduct  it  from  ihe  contract  price,  or  10  recover  it  as  a  payment  due  to  him. 


«A  kpee,]itoi)aa3d>l«tlb  tbe  (defisndanl^  hls^ctaeoabm 
■A'Adilinistmtbr^,>thiitjUiei{)lamtiff8houMat>dlMDoU, 
on  the  day  of  the'dAe<o(.tlie!Miiiia«ticlnyiprtt-eedito 
alter,  repair,  and  build  tbe  aforesaid  warehouse,  con- 
(brdaUrito'.BCidrfUiii  plan  to  the  said  articles  annexed, 
ind  under  the  direction  o(J.  B.  o^  Liverpool,  architect 
and  surveyor,  in  CTerr  branch  and  department  of  busi* 
iKSB,  as  might  be  requisite  for  the  carrying  on  and  com- 
pleting the  work,  according  to  the  etipulations  in  the 
■aid  articles^tRit)Jift  behdif  m0ntion64v  Mia  substantial 
and  workmanlike  manner,  in  Mrcf  ^^tht,  ffOpj  the  , 
date  of  the  said  articles;  ojidin  tf^  event  of  the  Said 
vgrk  not  being  fully  and  effecttif^Uu  completed  in  the 
aforesaid  period,  to  the  satisfaction  ja?id  approval '(if  the 
jiaitfJ.B.,  lie  l/ie  platBtlff  thould  forfeit  and  pag  to  tfie 
^taiit  defendant  the  svm  of  &L  weekly  an4  cffTV  wi^A 
he  thould  be  engaged  in  such  worl^  beyond  the  gaid 
.period  of  three  jnonths,  .such  penfilty  and  forfeiture  to 
l*e  deducted  from  the  amount  which  miffkt  remain 
?^3  from  the  dffendant  to  the  plaintiff  .on  tk^  saiis~  . 
ffflory  completion  of  the  aforegaid  v^ork;  in  considera- 
■i°D  whereof,  and  of  the  aforesaid  covenants,  conditions, 
^^  agreements  beinff  fully  comp1ie<)  with,  the  de- 
'ncJant  did  by  the  said  articles  covenant,,  promise,  and 
E^G  to  and  with  the  plaintiff,  his  executors,, and  ad- 
'P'siitratora,  in  manner  following;  that  is  to  say,  that  he 
°.  defendant  should  and  would  pay,  or  cau^  to  be 
•^Ij  at  the  times  and  in  manner  in  the  said  articles 
^V'lmeiitionc^,  unto  the  plaintiff  the  several  sums 
r^eih  specified,  making  together  the  total  sum  of 
^i.  19*.,  as  by  the  said  articles,  reference  being 
Pi^eunto  had,  would  appear.  The  plea  then  alleged, 
*.t  though  the  plaintiff  duly  proceeded  to  alter,  re- 
^r  iiiul  build  the  said  warehouse,  under  the  direc- 
ts of  the  said  /.  if.,  in  pursuance  of  the  said  articles, 


7^:  .  7  rCilSKS  IK' EASTER  TERM'      . 

"v.  articles  in  that  behalf  mentioned,  in  a  substaoti^liM^' 

^^H^9?u  worknianUke  manner,  in  three  months  from  the  date 
ofiliieiikidiavtMkiB;  (but>liiat^>  oi»  j^m^miShLT^^fiimM, 
th«^me^m>rk  wasMMM;  futty  iuMl  efi^tfkbH)iiicOfii|irad 
iiDdieiafttreiaid ip^riod^  to  the  saliefictbtt^  o/S'tkk^eM^ 
JliiB.pnor  mitil  thb'lafiee  it,  t6  wit,  ele^M^ifMLemM» 
afitir  <  >tbe) '  end  i  of'  and  beyond'  the  sa^  ^period^  ^ui^ 
thjBiWIiofeofi  which  the  eaid  irotk  wns'ttie^Miipd^tby  ^sM 
thei^miitiS  wa»>  davii%  each  erf  tbdaiM  eleven  4i(ed^ 
biylmdo  tU^  ulaM  |ieri^,  Engaged '  ib  tbe^  -ifiufl  ^Wdrity 
w|»Eidl^  land  by*  foh^e  pf  ^tiui  siAd  ilrtldkfg,^e^  ^Mlitff 
bJfccainslisAbb^  tOMflay  coi  dbe  defen^Mit  tMnMn  <of  ^, 
babgiai^o<iha^ikte<^fi/^wl^gfld^  aild  ibr\ebclli#^tli^' 
8aM)elev4ikiir6el^  Ittybtid[illieii«ri6d:  ^^g  WfilCik^tlib 
pUiJIiflNrM'eo  engia^  ^  the'bH^  it^k^' itbi^S^i' 
AtadrtheP  defiMiitf«  «aldH  tba«  h^"^{d>  h^thik  tMWdi^ 
mlumhiaiib  ofilbift^t;  M1^  tliii(kaftd'<&iliiMlii^^ 
tfakil»ia  >brtidle« '  mtifiUWed  '^od*'  ^Vtli^id^d^fi^,  ^'pij'^^ 
tbt^lainUff^fae^e^tal  sulA  of  815;/(^.,  fdr  ^ia  ih  f^J 
spect  of  the  sMd^w^kt'in  Ihe*  said^^Cieteilli^lefiifioned; 
without  deducting  or  retaining  therefrom  the  said  sum 
of  BSA>  tit  toiy'paiti  thbl-«d6f  tllMlJlihe  86(dsiik%pi<£L 
arfderei^^pan  tfa«re(»f,'ira9i  at  tA^  «oAnilb€fettMi^o( 
tills. bttiQ*  and  ^tifl  te^>  due  ftoiky  the^  pInlintMF l^tte*d«i^ 
fendantv'l^'rimie  of 'tlteiaaid^kcMes^t-  atidiwHidi'sidd 
8uioiequal9<ind  i^kMedi^  tbd  dtfm^i^i Mf^iisincld  'by ^iUef' 
pkifati4r>by-veal»dfi  ofUhe  tidn-pet^rmanbebyihi^aif^i 
fetidMt  of  tb^  0irid  aeV^ttf  prottiide^  in  thfe  d^U^tbh 
mentioned,  so  (far  as  the  siitrie  relate  t6  the  saSd^sutef  iof 
55/.  parcel  &c.  The  plea  in  conclusion  ofiei^d  to  set 
off  that  0IJIII1.  *' The  plaintiff  replied,  that  the  defend- 
ant did  not  pay  the  815/.  19^.,  and  that  he  the  plaintiff 
did  not  owe  the  said  sum  of  55/. 


IN  ratf  ftiTR  ITii^^F  WiLtJAll  IV.  Ttt^ 

dl^'trial  (before  PdrAtf  B.  at'  the  UwHbii9Jk>^       18^^  ^ 
g»iisheijj' fbri^jU^yfbund^'al  verdict'  ftr-ttedfei-    '';*'*^'^*^, . 

I  r  ,  .      .     '     -  Duckworth 

i  Ot[."   .*^:t      I'-..    ..     -i  ;i   .!      i  ••    •..-.?    ^.  .i"-,i-i -if-  ■    Allison. 

mi9£i0r  fi9«rLA9^ed  to .  enter  up  judgment  fordie 
lij^.oa  tb«  thisd  iftsne^noii  4>&5ite«^^  veredicto*  This- . 
^k^ite  fiwmetibiing  to  'be  due,  indepeDdent  of  the 
pg;icoiitracl*  IFarh  B.  It  admitft  56L  to  be 
^[ilTlieeontract  pjrofvides,  that  the  penalty  to  be 
7^r4^,.tb«^fphiiiitifij  fihall  be  deducted  oul  of  the 
y)fi$q  ibb^  QWtraot  priee^  and  ludess  the  defendftot- 
iptoHigAit  of  that  BuiDj  he  18  not  entitled  to  aetit 
ll^ptjtbe  e3(tta  work ;  for  atspecifio  mode  of  settiiig 
I  'M  jmnti^  iHiH,^^  tfat  law  does*  not  admk  of 
>4^l^  >r£^^^J^«  'ijk^ipl^avitatea^  that  the  pbiotiff 
f^f^  and. |>ay; to- ^he defendant  5&  weekly.  On 
fto^Of  ^  l4^  ti^re  Js, .  ihereforOi  a  covenant  to 
^%9(i.  I^i^ecQn^raclihftdcotitainedaidyacoT^nant/ 
l4Hf^A'4h^Q  ]irouU,be  gneat  force  in  the  olqectioiij} 
^]af t  ,^au$e  *  dkectiiig  the  .penal^  to  Ibe  deducted 
i^p^  ithe  vest  of  the  seatenoeu  [Alder4(^i  Bw .  Tbaft 
^lf^rtlfer  idyantage  to  the  defendant.]    '    ^    '^ 

uqi^j3^*-hWe  ajl  tlpidc  that  ihe  power  :of  dediict- 
l^jffifn^it^  iifomike  contract, priee  is  anaddittonal 
Plt^ycpflO  the  ^defendant.  There  i8,iir4t  of  all,  a 
|}nf{t^  tD.pay,  the  pcaiajty,  and  to  restrain  such.  Co^^ 
p^ ft}iQ ,  j^pb^equent  .lyorda  >  ebould  bat^i  been  >muoh 
\g^f{  fijj9n  >bp^  used)  here.  . ;  The  .defend^t  bod  a  . 
1^  r^inedy^  either  jfco  deduct  the  penalty  from  the 
^pijce,  or  to  set  it  off  as  a  payment. 

■  ■  I  ■    t 

, ,, ..  Rule  refused. 


i  f  '!•'. 


had  been  co- 
vered over  for 
a  Dumber  of 


r- 


or!)  hicv  7'mI?  imn  .b^llr.  >  •)!'>//    /luj  '^t^jtiltn  R  li  JLt 

..^.ffl'^R  mw^  Mmh,\  yiii  <r:-,  jtr..i 
A  ho^^  of    jr**A<sEi"  •rfii=^  a^flai^wAii  Mtia/'tajif  tBg'^uililtiff 

kUted^y  fell-   CS^;  ili'th^  'ibtiHiy''or'D«}^!^r'aHlr^f'ti4fiaM^'VHft 

mine  which      iiW(*'i^ds  "t)U»M^^  'bf'ii'fc^rhliif' ^atf '  WHy''^^h(^'tte 

defendant  with 
being  in  iios-     ~" 
session  of  tlie    tne 

mine  of  bis    jMed  m^^H'kh^'t&'bHia  kiiiia'a^',  ^iMy 

ci^Mine  the  said  mare  of  1«^^lit»ittr'ikl''d^H''tHe^liU^"^k 
The  defendant  ^^s  killed.  Pleas:  first,  that  the  defendant  was  not 
the  shaft  be-     possessed  of  the  said  mine;  sec6hd1y,  itfial'ne  was  not 

thatifa  jpiiped  on  the  plei^s.                                     u  i  .^u,. 

were'caiieZ  '  ^^  ^^^  ^^^^  before  Goselee  J4  at  thelaat  X^erfiytiUrtf 

and  said  it  siuotiiner  aasizes,  the  followrng^  facts  at^peared  hi  ievi- 

would  pay  for  dence.    The  dlode  nii^ntiohed  in  thi^  dedl^atrbti,  ^n^ich 

ihe  horse.  tra^'in  the  poss^ssioH  of  thij  litaintiff,  contAlrt^d  a  sliaft 

A  miners         \       •%-     <m  \  1  ■  > 

jury  being        that  had  been  covered  over  for  the  greater  part  of  a 

Si^nwrit.  <^P^rj-     One   day,  wbUe  the  plaintiff>  piare  ^as 

ing  that  the  grazlpg  upon  the  surface  covering  it,  ft  gasfo .  wvjfy  mod 

defendant's!^  she  Was  precipitated  down  the  sluaftvand'wtaa'l^iUed. 

Held,  in  an  The  plain  tiff  and  tlie  defendant  had  atneetin^^  k)on 

case  to  reco-  ^^cr  the  Accident,  at  which  the  ptaihtSff  contended 

vercompen-  ^j^^t  the  shaft  belonged  to  a  mine  called  the  Ox  Close 
sation  for  the        •  -,      ,    ,     ^  n    1 

horse,  that        M^me,  which  haq  been  in  tb^  possession  of  the  defend- 

such  finding 

of  the  jury,  cooj^lfld' with  tlie  defendant's  declaration,  was  admissible  ki  evidence 

against  him  to  prove  he  waa  in  possession  of  the  Bhaft. 

Held  also,  that  as  the  document  did  not  appear  on  Uie  face  of  it  to  be  an  award, 
it  did  not  require  an  award  stam  p. 


nt.    This  was  denied  by  the  defendant,  but  he  added,        )iS86l 
bat  if  a  miners'  jury  were  called,  and  they  said  the    "■*"  '"*-* 

kft  was  his,  he'  mm  ^iym  m^'me.  "?" 


nun 


^  Mir 
( 

1 
«.  tj  tiji- 

*•   bib--  '>uj. 
'  ^  ■/•:(!  I'l.'ij// 

1  •IIHII   A 


''YoQ  are  requestea  to. look  qvet  certain  lands  in  the  township  of    ,,nf{  nt  !<  >"iio 
W*9S.f  caued  (7r  C/o<e  and  Bean  Croft,  and  to  examine  the  range  of  <  <  •bbj.  uk 

11m  mines,  shafts,  veins,  and  meers  of  ground ^v'iti  smlyHij  m^%kVl 
llHitl^^ltiin^AaiilikdBt  JCopW>ildM  t)^e'litti^'l^telA^l^b<^}Wi6  be 
]ilMN|fPll>':fff«)i?ud))  otheri  0iifiirHkatioi}(U  i^sipiired^fraiirndBidb 

^Wariffl^M  Soit^W^iWe  w*lAe  nit^ek  ai^^y^JulitfeVwritta/^W^ 

f««HM(feittfl*^  i  .ifi«^ibr>th^->grto^^3Wy^^^t^tty-feW,^ftft^^ 

^J2%iil$33i.  iJ  riiiikng)dliaridaylsuJkittl(»tk4ieo)'fii}cettttlM  n^ 

In  answer  to  the  said  bill,  we  have  examined  the  range  of  me 
«l!''Lftl,'  vi&Ai^'ina'meerA  of  yrbiin'd,'^  y^feA'aiiy  *ariX  Y^^ 
^^,9fidSej;ij^€7^h/^  23,  18.34,  bji  Framii  ifwri^Aawe,„baOT?«Btfir.ilpj 
^f*f«piw  TFAi/e,  and  consolidaMd  together  as  one  title,  according' to^  ^  '  "nl  '-  •<. 
*^^ie«  produced  from  the  barmister'a  book,  Mtcfia^t  Cording, 
*^  ttan.     Anthony  KnowUs  says  that  he  remembers  houses  standing 
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WaiTE. 


V.,*.^..^^      ib^i^'  for'dx''-di>M  and  pt'tCood.   "iHr.'^i^Lj^tfi/th^ 
:4lu!tllkv'<krja'iElvirtnKKt*ill»rMt<tiei(l.,nar.  fB^ii^Wf^p- 

ud  &^  ,Cri>^  baloog  lo  &nfiinun  tt'Aite  and  partners. '  AtVmi 
our  IiBiidii^~         "^  '     '         '    '-"   -''i-J'  '■.J '(I    Iri.M   - 

"  WiUiom  Walker.  "  Jolmll^l^y..'. 

"  Robert  Shaw.  "  James  Ma^kelL" 

■ 'Ifliilm'il'if     ir'r   (i,    •■>•<-,'.  i-  ,.., I  -i-ir     7  ,()j  t.  dj  '/,,,'-.,  ■■ 

A&e'-'^i^Uff,  W' was' otJjic^^ 

award,  afid  consequently  requii'mg'b'Bt^[f,'  m'^het 
verdict  of  a  court,  in  wliich  Iattcr'i4sfi'tltt'p/«diefflll|t8 
were  not  properly  proved.  The  Itameot'jliflg^J'ibMr- 
e've^  uilmitted  the  document.  "0^'^e^^M  if'the 
'^^^^udaiit,  to  negative  that  the  stMff  Was^Hft^fMriMs- 
sioii,  cviiJence  was  given  that  hfi''htfi!'if*rtWP'#feli'!ils 
interest  in  the  Oj  t^ose  Mhe  heieik¥  f^k'f^OUfe; 
evidence  was  also  adduced  to  prort  that'tlift'  dhaft-dU 
not  belong  to  the  Ox  Close  Miw,  «*!£*  wai  tirti  fiftias 
,  distant  It  hkewue  appeared,  tbat  aldlougb'IH^  de- 
fendant at  first  said  be  supposed  he  had  ndfbmg'tb  do 
but  to.  pay,  be  afterwards,  being  d'lssati^ed  Mt&x  tb<e  de- 
termhiation  of  the  jury,  refused  to  abfde  bv'i^  libd 
summoned  another  jury,  which  the  plai^diff  dhidifaed  to 
attend*  The  result  of  the  second  lAqoii^  Wiria '  in 
iiiTOur  of  the  defendant,  the  documents  r^Iatiti^  to 
which  were  similar  to  those  already  given. 

The  learned  judge  left  it  to  the  jury  to  say  wb^faer 
the  defendant  had  not  agreed  to  be  bound  "by  Ae 
finding  of  the  first  jury ;  adding,  that  be  tbouj^  the 
defendant  was  concluded  by  such  finding.  He  olio 
desired   them   to  say   whether   the  shall  was  in  die 
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i^t's  pcMssession  or  not.    The  jury  returned  a        1896. 

for  the  plaintiff,  daoiages  15/.^  saying  that  they 

^the  shaft  .was  in  the  defendant's  possessipn. 

fiehaelnutt  temii   Goulburn  Seijt.  obtained  a      White. 

{for  a  new  trial,  on  the  ground  that  the  finding 

miners'  jury  was  not  admbsible  in  evidence; 

n  if  it  was,  that  such  finding  was  not  concluriTe, 

been  stated  by  the  learned  judge,  agi^nst  the 

nt. 

iy  Serjt.  and  N.  It,  Glarhe.  now  showed  cause. 
1  that  there  was  no  evidence  of  the  defendant's 
oa  of  the  ^baft,  except  the  finding  of.  the 
jury,  , and  ^^at  such  finding  was. improperly 
I  i|^  ^v^enc^  .9^  itis,^n  award,  apd  ought  to 
}d.MX)^\ award . 8ta;D|ipw  ^  It  is  submitted  that  it  is 
If^p^,,  A  dispute  arising  between  the  parties^ 
$£(  tq.ithe^ury  Jljo^^ay  whether  t^e  shaft  be- 
P^  ^^defemdifXit^  and  they  found  it  did. ,  Uj>on 
an^^fipatipn.pf.  the  ju^  ^tjhe  defendant  said,  be 
ii^^  hafl,f^9thM?g,to  do  ^)ut.(;o  p^y. '  T^e'find- 
h^fdu^y  iV^^  therefpre  vsed.  qoupled  witli.'ttie 
pt*;i.s^itejiQent^  apd  an^oun|;ed,to  an  admission 
jpf  bffi  liabjiit}(.  j^Parke  B.  )t  ia  a  ^[uestipn 
,|iy|ti^t  .ItJ^e^^^fendant  said,  may  not  be  trpat^d 
jf^fiffifo^t  ffn  )f}s  paijt,  fhat  if  the  jjui^  say  that 
^b,/l^^  t)b^t|it  sl^all  be  so.  Immedrately  after 
jjpgt^,j^^m^  tp .Ijave  acquiesced.  The  case 
^r'??T.fP»^,iff|.?on?^  v^ry^jiear  to  t^s.    .It  was 

4d«>jfM^^.^r??*^>a^iPl?,.?^!p^^^  ^  the  eyi- 
f  anothers  he  was  bound  oy.wbat  that  person 

Ifp^icf^  Y:  lH/ies^(ff)  m  al^o  in   point.    |lere 

^d^s  not  appear  to  Iiavq  treated  the  finding 

qsineiQs*  .Jury  a^   conclusive,   for  he  admitted 

i  to  show  that  the  defendant  had  parted  with 

rest  in   the   mine.      Gurnet/  B.   And  he  also 

inp.36S,  n.  (/>)  Ibid.  364. 


SrfwmMt 


aUe  Rom  the  prescop t^  ii4itfab  H  ib  ^/.  ilTfai^  4<^a«rtfan  li^ 
vHetheriin  uk  Mt)fon<foif>itle  ba^  it  tan  b^-sMJdfllat 
d»  jdMindanC,  oiider  tlpe^^  clmknisutMicMf,  W^^  hi  ^jM- 
8oimb/|ittrticM4ai4y  itrliett*  itlvrn^  pi^t^' Ae^l^^Mirtdl 

Tfaait  Idle  }Qi74ed»c«i)Jba«^di^tolid^ed^^  '^T^^'fiAdft^ 
p6diu8E5iodio£^aiaei^hi<€l(lM,  ^iidt»te^  Wa^^dP^ed'ife^ldSil 

ih»  eridenire  to  jtUKii^i  that'  lev«4^«  'AUd^^ak^  B: 
A'^vteditt  -of  la  juryUyat^the  >d^efi^t  wte^lttpoih 
sessiop  would  b»  i^dtwset  be^^lk«i^  ttife  Vtii'ttes'^^^fi  At 
fiotu  If  that  issa^  (tvi  ad^etWe<»utt,>#W«ii9'tIil$^ffi^ 
tinclaoniiwiMDD  tbi^  fACti^ls  (^^mil  ^  a>V<»Itidii^^«iit?] 
lartfae  obeoase>thi^  ¥«rdict' is^'iii  alsttit  t^ecdgnb^Vy 
lad^  adUitiitbe  ctfaeriitPfb  dkiljr  th^det^nblMtidtf  <>r*a 
fe#  indiWduals'.  ^^drke  fi.  A^^'awkitf  bc^twted  th^ 
same)  partite  wo«ikl  b^' ^tideriee/^nd  tbe  qtiestWin-fs,' 
vrbelber  t(yfs  i^not  iiy  tbe  natuv^  df  an  a#iird9  ahd«i&* 
deAce  that' the  abaft  wtis  in  tbe  defetidam's  pos^69si6n. 
In  iDdniel  f^  Pitt  it  mm  held,  that  a  pkrt^/by^'  re- 
fafenofr  lo>wbaf|  a  third  person  ttayBrappoint^^bef  latter 
his  agent  to  make  an  admission.  Here  it  may  be  said 
that  this  is  either  an  award,  or  that  the  defendant  has 
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ike  shaft,  it  should  have  been  decIan^jiMItf^ifipobi 
Bot  even  supposing  it  to  be  binding,  it  is  not  relevant 
fe^4Wfet  ^hW^  i^WI  ^beJJtef)Aberp')^a»ta6\8grte- 

^nf^SfijV^'lin  the  Aeftf^ikl^'9^906Wf^m6M4ilcMoi:^*^ 
IMIiUest^  i^9^3r  Qile4»  >A9i(f)arsMf  tot  fwhoidjrtbe 

(fcfrft^j^^jftilfc^fffCi  tiw5r^jt<rflrobiidvtw>?l|ttewo9aJM 
(liJHi^f^e  r^pl^^.he.  fj«tjerteim4«    iPmhi  Bu(Wh&r 

l!fcR§BWu«nc4rtlf:«lbfilpiir|jJ.ch/9^efT^rfMumoiherba^ 

firi^(4)ok>J^ei;9/s^€|Ntixtca^  (^rtlberpre^snhoi 
*WII8ftt)#l'B^t|1«U^*Wfiiiitl  lJI^.«aste:ai6)d4uti*13r 
WMm  mnp  ^ttHip^  Ifof  li^ygkgt^tim  doesonobBoeaU 
^^bf^lJwihJ^fcftl^J  i.fiEy)ir5jr4hlng  iftftfi^MtD^GO^ar 
llif^  AWilfli'  ^U6l^ib&ffffr.$h«rfin<3idcnilft.k)f)ito'iavtiad// 
9l*ft  t|if^lj%tlv?r  iid/^,jfte€)k}>ta':wae  tb^  vepdidt  asoarni 
i||a^i;>fv^(Mirol  su|^>96ioq^:.flipdyi|t  tQUghttorbe^falraipBd/ 
•**f4ipglyw  tiTJlMP^  >W«e*ftoitfA(if/ncft  «ddlermiilodvoi< 
4%  g|^>iUr9^i;f;>^,,tbeii9^^M^(  b^gl)dnefefi1ed)ltfli> «  ^fmrty 
'WflngliapiP^PPlWr  )ki3K>wJWlge  #e  l*e)«ubjiact;  tfe  bad* 
'fAriS»rv^b§ff^i^^;U^  IJMJ^Wti  would]  amcfontiilMitiin ' 
^^M^hJt^B^94Jii  'Sihmeii0»^99  hdye>^«fcriMlo  aitas) 
^WffPAit^jen^uml  fbAt  tl^etLpmrtf^  bidfinidA:  the! 
BWoM'f»Cwe|Jirf^j  wiyiesseis-  .\  In\BMr/  Kr>r  Jife/ter  (4)^1 
ItfrfloPE^oa^flN^A/fjkat^.  tterul^  t|>{fc^y'"4hati  iflieirc 
**VW»  i^»f ftfer»»4  tQ,  ^k9(.9«Wl^ilD»i'adjtf9t»a«J)aiC0biirit' 
%()H!yKiP^  j^^„bfl  >i|^y«i  :if  rit.is/  ^ontiecited,jwhh.  tlidi 
^f|i^§#>wbK^MTQforredii0  bk»#  i3  evidfence.*^]  Thbsel 
^MiP%¥j  go>  M^^  Uie/dPQtrioe  pf  >  {^itincipai  nnA  agenU*  t 
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bllhIM pers^M.put  in  the  JBi^uUmi  4>f  *r  jfiSftg^  ^^^  ^ 
liM  or  iiy  tbecojiMBi  of  %h^  fsuei^^emUMi^he^tmh 

W«t¥^/  jll4C^^  IgMring:  Moi!  many  of  the  'Sftme  ftoCetilM^^ifid 
QM^rijCOoaidsrs  him  aa  an  agent  *  Agwii-stippoMlig 
t|tetifiiidb)g<  of  the  mmeta'  Jury  toilie^^adnRsbiMd  tad 
EiJW«iaot|  it/dofes  inot  pvofp  the  km9*  Bten  iF^he  jttiy 
if^f^oonnecit  i^D  dunking  that  the  ahaft  waa  wroiq^ 
nithtlfae  .miae,  that  would  not  eftHriilMi  aoefa  a  poa* 
s^fWHk  m  the  defendant  a«  to  cast  the-  burden  upoa 
him  of  ipaykig  for  the  plaintiff 'a  nial*e.  It  waa  ^bowa 
thab«ihr  abaft  waa  not  induded  ki  the  gift  ofmiiMfa  and 
shafta  niada  to;the  defiBudant,  for  no  ^ne  then  knev  of 
ito;eai«to&ae* 

oFabrb  B*r*^I  am  of  opinion  that  this  rale  ought  to 
bg^.^sohargod*  If  the  verdict  had  been  for  a  h^fg^ 
8U0iijj[r  ahonid  have  concurred  in  granting  a  new  trial, 
foB  I  think  that4ha  defendant  has  been  made  to  pay 
foTiaiosaior  which  he  waa  not  responsible^  as,  in  tny 
opinion,  ha  was  not  in  possession  of  the -shaft.  We 
cannot  however  grant  a  new  trial  consistently  with  tb^ 
rul^  of  this  court,  the  verdict  being  under  20/.  From 
the  teport  of  the  learned  judge,  there  has  been  no 
iu^roper  reception  of  evidence,  and  no  misdirection 
which  has  produced  a  wrong  verdict,  taking  the  whole 
of  the  charge  together.  Two  objections  have  been 
made  to  tlie  admissibility  of  the  verdict  of  the  miners^ 
jucyi  in  evidence.  The  first  is,  that  it  is  not  evidence 
to  prove  the  defendant  was  in  possession  of  the  shaft. 
I  am  of  opinion  that,  coupled  with  what  the  defendant 
said,  it  waa  evidence  of  that  fact  Suppose  the  defend- 
ant^actingalone^  had  said,  ''if  the  jury  find  that  the  shaft 
is  Bunel  will  pay  the  damage;"  then,  on  the  principle 
of  Danifl/.vxjP^^,  he  would  have  made  them  his  agents 
to  admit  that  fact :  for  his  so  saying  is  equivalent  to 
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!»■ 


i^ND  B*-^I  am  of  the  same  opinion,  and  i 
jll.tbe  view  of  the  case  taken  by  my  brother 
J  It  i^  to  be  lamented  that,  the  verdict  bebig'Ibr 
1  w  amount,  we  are  prevented  from  granting  a 

r.  3  c 


Sybrai^ 


r^  i£<m|  aayiti  tftjbind^I  sri^  it  i^'ipiM^oiH^i^j 
t|^T4<iol^^«l&anio{rltd[i^^d^  fitfd 

fliWW  ,qf.,|Jie,  ptoinliff;  b*th  pa«ties^ag»Ai«g^'t»  "'^iT 
RirtMa.i^ci^ioii  of,«th#givy..v  BwiisBciwcByv^^lai  ^""^ 
j^^tb0,f^ict:ia;pt  the  natunebf^ad^ttwatd^imd^ 
p;:^f<lf^t#iiiped>  :  [The  >8tonp'ite6ho)vei^erbtfl^> 
itd^atm^^pi  whem^tiie^papcrcpiitfae  feb€^bi)i^i|idl^ 
i,Jbe  an  aw#i^«.r{  Jf  ft4^  jpereoiii  agr^  totteftrw^ 
a'^un^.tpd  .tQ  .be^bQUfld^by  hisrfopinitoj^if 
10^  .doe$:  not  :C09 tain  eyidedo^  afltlw  wgn^e^ 

4on  nqt  tbif))fo  it  liro«ykl  ire^aire^  ^latampto  00^ 
4|fL0/  .whieb^ ,  dpf^  '-not t  lippeio!'  (m  vth6  &(» !  6f  M  i 
jB^ttfeo^t  Qf  ^  dii^uld  bf  twf^ea'  Ab  parAMJ 
>t  be  stamped.     With  regard  to  the:'Cika^lrgr:(tf ' 
med  judge,  he  seems  to  have  left  the  question 
flf&'iWhatfi.ertttkie  ^i^fendafat  bnd  ag^editkr 'te 
^y^jhe ^dmg  of i the  miderV  julyvi^^JniAiar^ 
/tjife.direc^ipit  ^as  wrongvfor  the  'idholfe  ^uei^*- 
a, open. for  tbe  jury^.and  neitlmr  portly  kab*- 
bjc  su^b.  filing.  -.  But.  ihe.ileam^d  judgey>lEtfter>' 
1^  he  ibp^ght  l^e  dejfendant  was  bound,  aaiseid - 
ifp^.i^  bia^i ^  a  distinct  question,  wiie4^r  the 
nt  iWas  jin  po3^s8ion  of  the  shaft.     With  n»^  > 
^tbat,  evidence  was  gitea  on  both  sides.* ,-  Ther- 
Yfi^8,iipr,the  plain tiflTKalthdugh  the  greatb<^y«" 
eicidence  waS;  with  the  defendant,  for  no  one' 

iff,  see  that, the  evidence  on  his  part  greatly^' 
\^T^ii   but  as  the  question  was  left  to  the  ^ 
jtbe  wbote  of  the  evidence,  we  cannot^  for  the  ^^ 
before  given,  grant  a  new  trial 
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iiS36.  >',  i  Ai/DgR9QN  B. — I  am  of  the  6aine<0|>inio|i»  .fij  ffiff^ 
i^e  canyhot  gr^l  a.  new  trial,  Ibor  I  feel  (he  yendiQt  to  be 
wrong.  •  ■  f  ..  ;.<  ..i-i  .•■ 

Rule  discharged. 


.  •  I 


Graham  against  Partridge. 


■  I 


Since  the  rules  T^EBT  for  goods  8old»  with  the  money  countBi :  Pfea, 
4W^4^X^  ^^«*  defendant  never  was  indebted,  accordmg  to 


fendant  is  not  the  form  given  in  JReg.  Gen.  HiL  4  W.  4.  with  notice 
give  evidence  ^^  set-ofF.  At  the  trial  before  Lord  Abimget  at  the  last 
of  a  set-off,       Warwickshire  Qis%\ztQy  the  defendant  tendered  evidence 

under  a  notice     ,, 

of  set-off  de-  of  a  cross-demand  under  the  notice  of  set-atiT/.  It  was 
livered  with  objected,  that  since  the  recent  rules  of  pleadings  ?«8et- 
quam  indebitu*  o9  co^jAA  not  be  given  in  evidence  undeir  tlie  general 
viso  in  the  3^^  issue,  but  must  be  specially  pleaded.  His  lordship 
&4  W^.  4.       heinff  of  that  opinion,  rejected  the  evidenoe^ .  and  the 

c.  42.  s.  1.  re-  .     . 

straining  the    j^^y  found  a  verdict  for  the  plaintiff.  <      .  ..li. 

judges  from  Humfretu  early  in  this  term,  moved  for  a  new  trial, 

depriving  par-  u     ^  ^ 

ties  of  the  on  the  ground  that  the  evidence  wasimpropefly  re- 
ple^din^^the  J^^'®^-  ^e  admitted  that  it  was  required  by  NuJ  3.  of 
general  issue,  the  new  rules  of  pleading  in  Assumpsit  and  (JDebt^  that 
speciarmatter^  a  set-off  should  be  pleaded  specially;  buthi&costended 
in  evidence,     that  the  judges  had  no  power  to  alter  the  mod^  of 

does  not  apply     ,,.  .,  ,         ii4<  /•«. 

to  the  case  of   pteadrng.  With  regard  to  that  detence  ;  for  by  the  pro- 

a  set-off,  so  as  -^^^  ^^  the  3  &  4  W.  4.  c.  4^.  s.  1.  it  is  enatjted,  -<*'  that 

to  prevent  the  * 

judges  from  no  such  rule  or  order  shall  have  the  effect  of  depriring 
the"new^ruies  ^^^  person  of  the  power  of  pleading  the  geneml  tssne, 
that  a  set-off  and  giving  the  special  matter  in  evidence^  m  any  case 
cases  be  tvliere  he  is  now,  or  hereafter  shall  be,  entitled  to  do 

pleaded.       •    gb,  by  virtue  of  any  act  of  parliament  now  or  hei^eafter 

to  be  in  force."  By  the  2  Geo.  2,  c.  9».  s.  13*  a  de- 
fendant is  entitled  to  give  a  setoff  in  evidence  under 
the  general  issue.     This  case,  therefore,   falls   within 
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the  proviso;  and  the  evidence  bugbt  to  have  been 
received  notwithBtamding'' the 'new  rules*  A-ruIenisi 
having  been  granted, 

Goulburn  Serjt.  and  Hayes  showed  cause.     It  is 
conceded   by  the  other  side  that,  according  to  the 
terras  of  the  new  rules  of  pleading,  a  set-oflf  should 
be    specially  pleaded*     Indeed  no  question  could  be 
r^sed  on  the  point,  for  this  defence  is  expressly  men- 
tioned as  an  example  of  the  defences  in  con&sfion 
and  avoidance,  which  must  be   pleaded,  in  the  rule 
fi^tire  to  Assumpsit,  No.  3.     And  by  the  subsequent 
rules  relative   to  pleadings  in  debt,   it   is   declared, 
that  the  plea  that  the  defendant  never  vras  indebted, 
.    ^' shall  have  the  same  operation  as  the  plea  of  non 
Assumpsit  in  indebitatus  assumpsit ;  and  all  matters  in 
csofession  and  avoidance  shall  be  pleaded  specially,  as 
•bove  directed  in  actions  of   assumpsit.''      And  in 
fUgett  V.  Penny  (a),  Mr.  Baron  Alderson  says,  ^  that 
«nce  the  new  rules  a  setroflP  cannot  be  given  in  evi- 
dence under  the  general  issue."    It  is,  however^  con- 
tended, that  by  reason  of  the  proviso  in  3  &  4  WilL  4. 
€^42.  s.  1.  the  judges  had  no  power  to  alter  the  mode 
tf  pleading  in  regard  to  the  defence  of  set-ofT;     But 
Aftt  proviso  does  not  apply  to  the  case  of  a  set-«ff. 
^h  respect  to  the  intention  of  this  enactment,  there 
^  be  no  doubt  that  its  object  was  to  apply  to  the 
^'^  of  those  classes  of  persons  who  were  entitled  by 
^^us  statutes  to  peculiar  privileges  with  regard  to 
pbiding^  such  as  magistrates,  constables,  revenue  oiH- 
^^  persons  acting  under  particular  acts  of  parliament, 
^  the  like. .  Persons  so  situated  are  liable  to  be  ha- 
ilMied  in  the  discharge  of  their  duty  by  a  multitude  of 
,  *6Katious  actions  ^  and  the  legislature  has  on  this  ac- 
oount  hem  time  to  time  afforded  tbem  facilities  in  de* 
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I836L       fevMing  lh^m!(eWfesv  bjnpbnnitting!  ttheiti  t»fgf9!€t.  %  m^ 

PiW^rutTt,'   ttvilatded>toi-lstke  i&wajritheif  piifiiegeBfrbyilbe  ftifc* 

ft^iihhl(pcir^se:)'nBQtlthe  defence^of  aeUoff  cfairs^  is6t 
tm^  wHtifiv  ( ih<i<  r^daiiv  bf ihiese  oaseb^-  Cw'  it:  i^  a  jdejNc^ 
ettdMi^ Id-all  pcbNlii8;iMaMifilii9>tDipo&siUertOt9iMggc^ 
a'^grodbrd^wiif^  Hie  legislature  dkdiild  regard*  «etyoff 
nkWgroatei^larTour  dian  -aniy'otker  defence  inicxinfes* 
MbnttHd  avoldaiiqe.' '  Tina  defence  was^  not^  tkelefore, 
whfaiR'thelalinMioiiofthe  provifio*  nor  ^iU  it  be*fe«iid 
to  be  irithinr  ibe  irordd  of  th$  p#ovi9o»i  wben  ^hf^r  aioe 
propevlyjieHaminedi'itTbe  worda  arei  '' tbat  up  fMcb 
niie -shall  have  the  effedt/ofdeprmog  any  person*  of  tbie 
pdwer  jof :  pkbdlng!  die  ^gteeral  isatie^  and  giiring  ^^be 
apfacial  buttiiir>biifetidenee»  iti  aayieaae  ^lieceheiapB^ 
ovili^reafteb'shaUlm  Entitled  t<>.d^«p,  byTn^tuQ.pf  jNiy 
«A*«f  parliaflilsbtanow  prbereafler  to'be  made**^  ;Ilis 
fisan  ihnte  Utir  bulgo^  is  'applicable  ta  those,  lea^es 
cAoiy  ior  which  a  defendant  was  empcmered  by  aotae 
statute  to  giire  m'eridebcey  nndet  the  'general  tasue, 
natters  which,  aocordirig^  to  the  ordinary  rules  of  plead- 
ings he  ought  to  have  pleaded  specially.  By  the  words 
^*  the  special  -matter^**  the  legislature  must-  have  in- 
tended'  matter  which,  in  ordinary  cases,  re<|uiTed  a 
special  plea.  The  operation  of  the  proviso  must,  there- 
fore, be  confined  to  those  cases  in  which  a  reUxatkm 
of  tlie  ordinary  rales  of  pleading  is  permitted  bj  some 
slatutei  Bnt  the  statute  of  setoff  is  not  an  act  of  this 
description^:  it  kitroduoed  a  new  species  of  defence, 
bat  its  operation  upon  the  rules  of  pleading  wan  Mlber 
restrictive  than  enaUii:^.  Before  the  statute  2  Ge^  & 
c«  ^SL  a.  1&  a  oross-deraand  could  be  enforced  only  by 
means  of  a  cross-action.  By  that  statute  it  is  enacted, 
that  where  there  are  mutual  debts,  "  one  debt  may  be 
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efandmbfihatt*  be  enlidQdi  to  gtf  o>«  tcro^9rd99IMA    ^[T*^^^ 
deoe^uDdidritiictgebeoii^  issue  in;  all  cMei^btlrtianly  «,     * 

t  «aclv<lnatler  mj  beigivan  in  .itxideoce  Mi>d»0  PABJiMW^i 
eheikl'  kme^  ez  ^pleaded  fspedallgri.  o^.  ike  natuM,  &f 
Me'shoU re^mre^  sofis  atitba^me Qf>i^a<plQ«dii^ 
e^al'iAsuey  v4iere  aayiisulelijidabtoCith^lplaiiitfffi 
iitatororifiteqtate'yriaiiatocided'toix^  iki^i^ed^iafiA 
iio6|  «iodce  flboll  be  ginrfmi  &oj"  iiiTk^^wdDdb^vf'  a9 
atupe  of  <9i^  cas^'  shaH  reqiiire/t*Mmt86ibavN|!bl9tn 
dedl  to  refer  to  the  .fcMnai  of  plesiding  tben  liki 
Ition^'  and  the  meaning '-af  tbe'legiBlatiife'niras, 
in' cases  ^here' the  genelraVissae  musfofrso  ebm* 
inrnve  a  nature  as<Co«ntttld'thd>  defendant  to'gite 
idenee  iind6rietaa«tclr^'<whkbwdre'iBfCbnffasaian 
ivotdance  of  the  phintxff*6  Offigioal^dekiaady  la  der 
fit'^bould'  bei allowed ito^vrmll  himsel^iuad^ritfajs 
ofthe  ne^  defehce^  bi^'i^Onfessiob  dud  fitroidahca 
by  the  statute  of  !BetM>ff;'provid0d  be^asq  tntke 

s^HMittre  ofhia  «kt-Dflrto'tll0  plaihtiffV  bali>thatfai 

ai5els^irliere'<th6'genaTalMi8MB  arak^riiiapplicaUa 

l^fenoe  in  •cbnfeision  and  'inrcfidaDcr j  rtheite  should 

p^eial  plea,  r  'It  •  is^  well  kiiown  that i  ftiriBerly>Mi 

on 'iinfple  edntraol  tb^plqa  ofiini/ «^l3&«^,  ahd-Mi 

ipiit  the-  plea '  of  ncln  tMumpsU,  adibitted  of  the 

of  any  defenee  by' way  of  bonfvssioir'and'atoidr 

=#faich  showed  that  'the  plaintiff^s  deihaad  >wps 

;ad>;i  for'in'the'first  case  the  plea)  put  iadsBiie^the 

tfi  legal  debt  and  tiaUilityj  and  in'tbei^secoabdtct 

I  tittue  thecintplied  asSunipaitiwbidiT^ultcdifiiom 

idbtlbg  "^tiabvSty /' '  M  tAndl '  aa.' Ibbe' ( Btaftuttti '  of  I  setr^' 

bdf^a  defendtettoaiififply'd^crofiB^deniandtiivtliquah 

i^ifbd ' dischar^  of ' thle  {dbiMiPs  < dcknands^'  A\b 

hUare  been' a  ^ood -defence -under  M  deO^  or 

HuMjait^\(  the' statute  had  been  silent  i%  tO:,ihe 

of -pleading.     But  in  debt  on  specialty  br  covc^ 
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naiit^t  the  general  issueof  Won  est  factum  wais  of  illniiifh 

leHs  dottipfehebstve  de^cri|)ti6h/aiid  w^s  ^m  M^ktire 

^,  ''        and  language  quite  inapplicable  to  the  defence  of  set- 

Partridge.    ^ff^  Qj.  ^^y  Qtjjgy  defence  by  way  of  confession  and 

avoidance.  Here^  therefore,  adcArdin^^^^ifae  teMs 
of  the  statute  the  nature  of  the  case  would  require  a 
sp^^iarplea,  and'  Accordingly,  in  Oldershdu)  v.  Thon^p- 
son  (a)y  it  was  decided  that  a  set-off  could  not  be 
proved  under  non  est  factum.'  These  were  the  only 
forms  of  actioii  in  which  the  question  of  ia  set-off  could 
arise,  and  therefore  it  cannot  be  said  that  the  statute 
of  set-off  effected  any  alteration  in  the  forms  of  plead- 
ing as  they  previously  existed,  except  by  requiring  a 
notice  to  be  given  with  the  pleas  of  nil  debet  and  ndn 
assumpsiiyVfhich  was  a  restriction  and  not  a  relaxation. 
And  if  this  view  of  the  statute  of  set-off  be  correct,  the 
defence  does  not  fall  within  the  language  of  the  pro- 
viso of  3  &4W.4f.  c.  42.  s.  1. 

Secondly,  even  if  that  proviso  did  comprehend  the 
case  of  a  set-off,  the  defendant  cannot  avail  himself  of 
^  such  a  defence  under  the  form  of  this  record.  For  he 
has  adopted  the  form  of  plea  given  by  the  new  rules, 
viz.  that  he  never  was  indebted  to  the  plaintiff.  And 
this  form  of  plea  is  quite  inconsistent  with  the  defence 
of  a  set-off.  The  language  of  Bayley  J.  in  Oldershaw 
V.  Thompson^  shows  that  a  set-off  is  not  admissible 
under  a  plea  which  is  inconsistent  with  the  defence, 
for  he  asks,  how  is  the  judgment  to  be  entered,  sup- 
posing the  defendant  should  fail  upon  his  plea  and 
prove  his  set-off?  The  plea  the  defendantlias  adopted, 
may  be  called  the  general  issue  in  debt,  since  the 
new  rules;  but  it  certainly  was  not  the  general  issue 
adverted  to  by  the  statute  of  set-off.  The  defendant 
should  have  pleaded  nil  debet,  according  to  the  old 

(u)  5  M.  &  S.  164. 


^    tn    »-,»ii*«^-  h   'tl'l  .    »  'ill';    -r!',- .  '-.i.i      '\>u         >  • .  ii  •  iif  >   *ii  i; 

Partridge. 

ti?,court  tjien  ^aUed.upon  ,  .  .    , ; 

'^fosuppoirt  tl^  rule.:  'J^'hjs  cas^^J^  ^^)?R  ^^^^ 
i^ppf  (he  3  &  i.fr.  4.  p*.f2.  S..1.,  i^nd  pQnsequentljr 
ju^s  ha4  DO  authority  to  do  away  with, th^  old 
^a}  issue,  and  deprive  parties  of  the  Ipenefit  of 
ig  ^  notice  of  set-off.  If  the  words  of  the  2  Geo.  2. 
!.  §f  13.y  are  taken  together,  it  will  appear  that  ,the 
(fCie  of  set-off  is  given  by  that  statute,  and  may  be 
^  available,  either  by  pleading  it,  or  by  giving  a 
^  along  with  the  general  issue.  Where  the  latter 
3e  is  adopted,  the  act  gives  the  general  issue  the 
p.  of  a  special  plea  of  set-off:  for  as  all  evidence 
1  at  a  trial  must  be  received  under  some  plea,  and 
I  t^e  present  case  the  notice  does  not  appear  on 
ri^cprdi  it  is  clear  that  by  the  statute  the  general 
jbas  the  force  of  a  plea  of  set-off.  It  is  a  similar 
tQ  an  action  by  the  assignees  of  a  bankrupt,  in 
1  parties  are  required  to  give  notice  if  they  intend 
ipute  the  bankruptcy,  but  still  the  inquiry  is  not 
into  by  virtue  of  such  notice.  In  Fidgett  v. 
y,  the  present  point  was  not  presented  to  the 
tion  of  the  learned  judge  whose  observation  has 
cited..  Oldershaw  v.  Thompson  may  be  disposed 
tjie  remark  that  non  est  factum  never  amounted 
general  issue.  With  respect  to  the  argument, 
the  plea  in  this  case  is  not  a  general  issue,  it  is 
(ted  that  it  is,  being  a  mere  substitute  for  the 
^  of  niZ  debet.  The  rule  No.  3,  in  Covenant  and 
,  provides  ''  that  it  shall  have  the  same  operation 
I  plea  of  non  assumpsit  in  indebitatus  assumpsit ;" 
qucntly  it  is  to  be  regarded  as  a  general  issue. 


V 


PMterilibci:.    cthail>:di«lidl»fe^e  of  Mt-^tf^  must  b«<^l^ldbd^ftf  ffedt 
4it»f^Agtf>fe^)pei$eibpiory;('  But  i-tthjoughb  ttaiistlKiit 

Mis  ftHoWed^to^be  ghren  in  ^detee  trader  diegaaal 
k8iie  by  the  3iG«0, 2.  c.S^s^  IS.;  Addithefjefeteiitfdl 
44lhte  tbe |>iOT]so  of  a»  3  ft;  4  IFJU.^  aidi  «.)li"I 
leomedved  however  that  the  intention  of  tint  piAoTUOihn 
to  ^xe^  ovkf  tbofle  caMS  in  'whkb  tb^  geDerniliiBsae 
^tras-gitenvHt:  a  protections  to  persona '  botiag'Jiinfalic 
«diitk& -46  perfonn^  «s  tomagibtr^tea  'aQd"^DstiM08, 
binder  tbe^l  JCaa  L 1. 13.  ai  S/atid  that  dtei^iof  (BtiH 
tatea  wivere^tlie  like.'piiivilageiiagramodiaipaitioiibDr 
•iiMMdMb  en^ged  hiJ|mv^  adaiote 

jctf .bec^bff  applies  generally  to  >aB  pefsons^-  and.^  fa  )Bot  !i- 
tended/i  to  confer  a  ^pavtidular  benefit  oa*  aorf  part^. 
.Bnt  Whaterevi  dobbt  nteiy  ariie  bn  tbe  langhage  c£  that 
acty  Mr*  Hayes  has  shown  in  his  argument  that  it  does 
not  give  a  defendant  the  |>ovrer  of  pleading  the  general 
is^ne,  but  merely  that  he  may  use  a  set-off  as  &  defence. 
The  statute  proceeds  to  proiAle,  that  at  the  tinife  of 
pleiidlng  the  general  issue,  notice  of  the  debt  intended 
16  b^  •  insisted  on  shall  be  given,  otherwise  it  shall 
jilot  b^ flllDwed  to  be  proved  in  evidence.  It^baabeen 
irery  prciperly  observed)  thot  this  pr^ivasion  is  &  r^tric- 
tioki  and  not  a  privilege;  and  that  the  statute  intro- 
duced no  relaxation  in  thie  mode  of  pleading*  Itaeems 
<Ofme,'  therefore,  that  the  case  of  a  set*off  does  not  fid 
within  the  proviso  of  the  8  &  4  WUL  4.  c.  42.  si  t.^  and 
that  the  judges  did  not  exceed  their  powers  in  making 
the  rule  in  question. 

Pakki:  B.— I  diink  that  the  ruling  of  the  Lord  Chief 
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Ijpct^WfM^ifem  lv^1i|if^t)tk^rulbj|rii]4iMtti«9r>illllfr 

mawififmg  dieji»egidiitionrliiet^/did  m  4o  tbe^kl^^ 
ieh)£i  f i  iStitt  thejr  mty  hiki»  beeii  niMftkaoilnndi ir^ 
rao^'tb  m!y)nvhedi0D  ^ejr  irere  authoriaedoMir  «ot. 
kttholaiipyi  tiiht  the  {ngmbua  ttrjgument'  o£  iMiU  jG^q^ 
alles  iM  to  s^y  tb^  tirorei^  and  toeaivy  |he<|pidi$(lifiu> 
feoirv  It.ap^eaiB  tenetihat'tbe  t)roviso  wki^iotMrfed 
rillpiy'to  pdrsbw' in  public  situaltionlii  •aiid)fiol  to 
ini|tei«Bdhridoal&  Then  Jet  uslo^k  atthe-statsute^of 
MiCnNoact  ^parliament,  gms. a  ptrty  tbepomtr 
f>kadftb€  gehetai  i3sue,  (dr  he!  bad  tbat  poivMat 
niidonfJttilr;btit  it  enabkr  'bun  t^^gb^maUiriQievi- 
icfr  uiiS^r  it  wlqek  irooid'  oiber^iae  •  be  iuadali^aibk  • 
iK-atatiitSiiji  qiieslioD  did  riot.oonfer  6o<  Jt  def<»dtet 
^^gower  to^grvea  set-off  in  efidence  Under  the- ^ne- 
'hMue  I  but  it  made  a  setoff  a  defence,  aod  frdti 
It  inonient  it  might  have '  been  given  Hi  evidence 
ler.the  gemisral  issue,  had  it  not.  been  restricted; 
^^there&fe,  the  act  proceeded  to>requirea  notiee 
^givdn  before  it  should  be  admissible^i  TbevtSs 
^  great  vreight  in  the  argument^  that  if  this  d^nd- 
iras  still  entitled,  to  give  a  notice. .of  set-ofi)  the 
^est'pfea  is  not  that  general  i$«ie*  under  which  he 
Idiiave  arailed  bimdelf  of  auch  notice^ :  ^  Therefore 
terns- to  toe,  upon  diese  grounds^  that  thie  defendant 
Id  not  give  evidence  of  his  set-off  under  tbe  ootice, 
icbr  was  wholly  inoperative^  The  verdict  for  <  tbe 
Lnliff  nliist  theref6tre  stand,  find  tbe  defendant  must 
hganaetion  for  hit  cross-demand.      •   :    .>    li       >; 


.^m- 
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SoLLAND  B.  concurred. 
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Ilule  discharged. 
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Where  in  as- 
sampsit,  to 


1836.'   •  '■     '"•     «M.M,.r.(  ...i-       .       ,   ;'j  ,•:       )    ;.  »    »,'.[■*/.    l.-»j.r 

y''^^  RidHAtMpN and  Wife/c^oiiiM Eo^iiliTlb   m 

which  the  oDly  non  assumpsit.     At  the  trial  before  Lord.,4^^i^er 

P^^1^'»  C.  B.,  at  the  London  sittings  after  Hikay  term,  the 
appeared  at      plajuotiffs  proved  an  acknpwledgment  by /ihe  defendant 

sum^of  money*  ^^^  he  had  in  hk  handa  the  sum  of.  lOOZ-  belonging;  to 
had  been  paid  themt  The  defendant  o^ered  to  show  m  r^uction  of 
after  action  damages,  that  be  had  paid  $0L  to  ^be  fei^ale  {>Iaiiiliff 
brought,  the     gjnqe  the  commencement  of  the  action.     Tl;ie  Lord 

court  on  mo-  ,  .    •    ^ 

tion  after  ver-  Chief  Barou  thought  the  evidence  was  inadmissible 

memno^bein'  w°der  the  pl|Ba,  but  allowed  proof  of  it  ta  be  giyien  in 

denied)  al-  ord|3r.  to  save  the  partie3  expense;  and  a  verdict,  was 

mages  to^be '  ^^^^  ^^^  ^^  plaiqtifis  for  the  100/.,  his  Igrdabip  giving 

reduced  by  the  defendant  leave  to  move  to  reduce  the  danaages  to 

Qti^re,  if  SOL.'va,  case  the  court  should  be  of  opinion  that  the 

evidence  of  evidence  should  have  been. received. 

payment  either 
before  or  after 

h1dmU™S''       ^'^^  •^^""S  obtained  a  rule  accordingly, 

in  evidence  in  ,•     . 

reduction  of  tr        •  i  j  Ti.  •  •      j   t_     ^i_ 

damages?  Hoggins  now  showed  cause.     It  is  required  by  the 

rule  of  Hilary  term,  4  \VilL  4.  Assumpsit,  No,  3,  that 
payment  shall  be  specially  pleaded;  and  the  word 
there  evidently  means  payment  before  action  brought. 
The  17th  rule  applies  to  payment  after  the  action  is 
commenced,  and  requires  that  where  money  is  paid 
into  court,  it  shall  be  pleaded  in  bar  of  the  further 
maintenance  of  the  action.  That  course  might  have 
been  adopted  in  the  present  case.  It  certainly  has 
been  held,  that  payment  before  action  brought  may  be 
given  in  evidence  to  reduce  the  damages ;  but  here  the 
payment  was  commenced  after  the  action,  which  is  a 
material  distinction. 
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Lord  Abinger  C.  B. — This  is  not  a  motion  for  a        1836.''  - 
new  trial,  but  merely  an   application   to  reduce    the     '-^'V^.i^- 
amount  of  the  verdict  by  thfe  sum  paid   after  the    R''^"**''*"'' 
action  was    brought,    the    payment  of  which  is    not      Roberts. 
denied.     We  think^  therefore,  that  the  verdict  'should/ 
be  reduced. 

Parke  B. — There  is  no  doubt  that  a  social  plea' 
of  payment  after  action  brought,  might  have  been 
pleaded  in  this  case.  The  same  reason  exists  fot 
allowing  evidence  of  payment  after  action  brought  as 
before,  namely,  to  reduce  the  damages ;  but  whether 
it  has  been  properly  decided  that  payment  before 
action  brought  may  be  given  in  evidence  under  the 
general  issiie,  is  another  question.  It  certainly  was  so 
held  by  Lord  Denman  at  nisiprius  in  Lediard  v.  BaU" 
cher  {a) J  and  he  afterwards  mentioned  the  case  to  the 
other  judges  of  the  King's  Bench,  who  concurred. 
The  same  point  was  also  ruled  by  the  judges  of  the 
Common  Pleas  in  Shirley  y.  Jacobs  (b), 

Alderson  B. — The  court  give  no  opinion  upon  the 
question  whether  the  damages  may  be  reduced  by 
evidence  of  payment.  They  decide  this  case  on  its 
special  circumstances. 

Rule  absolute. 

(a)  7  Car.  &  P.  1.  (6)  2  Bing.  N.C.  88. 
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'r...,;'  f,--        '^'i-^"^'!;:  !-ii.«.  J-vi    .1-..  b'ru."-    .   . -vj  :,i:J/ial  •Am  J 

Wright  against  Barrack  and  Another. 

An  assign.  fi^tt  ^"by  t^ie '  asslgkee  of  Ai;  sTi^kflS^'df  .^Edhifoii 
mentofabail-  ^*^"upon  a  iiail-boh^     'The  ptea 'alleg^tf  Aat  thfe' as- 

bondwasexe-  .,-.    i.,ir.    .'ju    ij.  •;.••:.   .'■  •,;.«*,     ....      ;...     ;^^,    .   . 

cutedbythe     akrnment  had  been  made  m  the  presett^^  df 'Me'cte- 

TniTJ^nce  dlfcpterson  had 

of  the  plaintiff  been  ma<le  according  to  the  statttte;  whereMissiie  was 

in  the  action      ;'._.-  ,..?,,. 

and  another      joined. 

person.  A^  the  trial  during  the  sittings  in  Hilary  term  last 

valid,  the  sta-  ^fore  Alderson  B.  the  hail-bond  was  prbdilt^,  Hrith 
tuteofthe4  j^  assignment  to  the  plaintifT  indorsed  ilijpoti  it,  pur- 
s.  20.  requiring  pprting  to  be  executed  by  the  sheriffs.  '  xliien' nSunes 
to^l^nfadeln  ^^^^  ui.fact  signed  by  the  under-sheriff  iti  th^'j^iie^ettce 
the  presence  of  of,  the  p^intiff  and  anbther  person,  whbW^re'  ihfe  two 

two  credible        i".  ^  -  .         .     i'        ,  .*  »rii   -    ^^     J»jii.mi#     % 

witnesses,  i.  e.  parties  attesting  the  execution.    Jrldtt,  for  tne  tteleiia- 

disinterested  a^^  took  two  objections ;  first,  that  the  ass^^ihei^t^liras 
persons.  'is'-'  ^  •  J      )      »i     ■•« 

Anauthority  not  vahd,  inasmuch  as  it  was  not  execiitea  aireqairtd 
Se^uVde^i^'^  by  the  *  Anne,  c.'l6.  s.  2().  in  the  pre^^hcJe  6f  t#«  cre- 
sheriff  toexe-  dible  witnesses,  the  plaintiff  being  Incompetent,  on  the 
signment  in      ground  of  interest ;   and,  secondly,  that  ho  evidence 

his  name  need  ^as  given  of  the  under-sheriff's  authority  to  sigii  the 
not  be  shown    ■        •  .^  c? 

as  the  latter  '  names  of  the  two  sheriffs.     The  learned  judge  over- 

an^)^a*udfo-°^  ^^^  ^^^  objections,  and  directed  the  jiiry  to  find  for 

rities  belqng-    the  plaintiff,  giving  the  defendants' leave  to  move  to 

ing  to  the  of-        '  .. 

g^  enter  a  nonsuit. 

Piatt  in  the  course  of  the  same  term  moved  adcord- 
jpgly,  and  renewed  the  two  objections  taken  at  the 
trial.  On  the  second  point  he  contended,  that  it  ought 
to  have  been  shown  that  the  under-shenff'Tia'd  au- 
thority to  sign  the  names  of  the  two  shbrlffk  to  the 
assignment  of  the  bail-bond,  by  some  instrument  of 
equal  solemnity,  for  his  being  under-sheriff  did  not  ne- 
cessarily imply  that  he  had  such  an  authority. 


V. 
LRA 

and  Another. 
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te  B.  The  sheriffs  were  bound  to  appoint  an  1836. 
heriff  who  belongs  to  the  office,  and  possesses 
authorities  of  the  office, 

le  having  been  granted  on  the  former  ground,  ^,5^ Anl^h. 

3ftno^flJipwed,faupe.    Thewor^t^sof^tbfAtfWf 

•  ^  ^e,  :f:,That  th«^her|ff  cM-jX)tbfer  offi^^^    It 

uc^t  and  costs  of  the  plaintiff  in  such  action  or 

hi&  lawful  attorney,  shall  .assig:n  to  the  plaipflff 

I  ^tion  the  bail-bond  or  other  secunty  talep 

ch  bail,  by  indorsing  the  same,  and  attesting  it 

l^s  hand  apd  seal,  in  jthe  presence  of  ^twQ  or 

^ible  witne3se8.",  ;Tbe  ^ire(:tion  to  t^e  sh^ri^         *    'jr 

:ecute  it  undier  hi;  hand  and  seal  in  the  presence 

^rfi^tble  witnesses ;  but  there  need  not  be  any 

ipn,  by  tbe  witnesses,  it  being  sufficient  if  thb 

3q.,tf  ^es  .place  in  theif  presence  (a).    AUqwip^ . 

Qti^  j[H>t  to  be  a  competent  witness,  tti4  under- 

m^y  be  fpnsidered  as  one  of  the  witnesses. 

ibinser  C<  B.    He  is  the  representative  ,of  the 

aod  cannot  be  a  wita^ess.J     The  question  then 

,, whether  the  plaintiff  was  a  competent  witnpsi^? 

is  no  authority  on  the  meaning  ot  tne  worcl 

>le"  in  this  act,  but  it  has  been  held,  in  nu^ 

Qascs  under  the  fifth  section  of  the  statute  of 

relating  to  the  attestation  of  wills,  ttiat  '^cre- 

neans  competent ;  and  if  the  same  ^onstructi(^n 

put  on  this  act,  then  it  must  be  admitted  that 

ifltjiff  was.  not  a  competent  witness.     But  Jt  is 

>4  ^.tbat  the  clause  in  question  is  not  to  be  con- 

Q  strictly  as  the  section  in  the  statute  of  frauifs. 

it(^r,  devises  not  executed  according  to  its  pro-. 

^e  declared  to  be  ''  utterly  void  and  of  none 

'  ..''•"  '.(■■■'' 

•   '  •      ■    I  "  ■  '  ■     .  .      '  !  .  1 

«  I      V      I  ■ 

.     ;  (^)  See  Phillipt  v.  Bdrbfr,  1  3col^  322. 
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1886.       effect/'  but  no  such  words  are  used  in  the  act  otAnne^ 
neither  does  the  latter,  like  the  former,  require  an  at- 
testation by  the  witnesses.     The  difference  of  the  Ian- 
Barrack      guage,  therefore,  shows  that  there  was  a  difference  in 

and  Another.   °     °  '  '  .  f  ^i*4r 

the  intention  of  the  legislature.  Bnsby  tb*n  citM  JjTe/- 
liard  V.  Jennings{a)y  and  Wyndkam  v.  CketwyHd{b), 
with  reference  to  the  meaning  of  "  credible"  ih  thi  sta- 
tute of  frauds. 

Lord  AnrNGER  C.  B. — This  is  the  plainest  pobt 
possible.  The  act  of  Anne  requires  the  assignment  of 
the  bail-bond  in  the  presence  of  two  credible  witnesses, 
but  you  want  to  show  that  by  witnesses  it  meant  the 
parties  to  the  assignment. 

Parke  B. — It  is  implied  by  the  words  of  the  clansei 
that  the  two  witnesses  are  to  be  different  persons  from 
the  assignor  and  assignee.  The  act  intends  that  (bur 
persons  shall  be  concerned  in  the  assignment,  namely, 
the  sheriff,  the  plaintiff  in  the  action,  and  two  cre- 
dible witnesses. 

Alderson  B.  concurred. 

Rule  absolute. 

(a)  I  Ld.  Raym.  605  ;  Carthew,  614. 
(6)  1  Burr.  414. 


w  an.  action  oif:^wmnpsifc:for.  w^mhA^^h^^  The  plaintiff 
li  die  defendant  h«4  been  arretted  and  h»ld  \ad  arrested 

the  defeodant 

r  4?lt  5^.    At  i\\^  trifti  Wivfe  CWerf^^||^,at  for  42/.  5t. 

:^rmarthen  assizes,  the  officer,,  wJm^  'm^t^^  bli?at^lfe"trial 
dant,  proved  an  admission  by  him,  that  the  only  proved 
Lt  different  tiroes  had-  lent  him  Bjio|ie)f  ,wn)unt.  ^°  Jhe™d?fend. 
early  20/.    The  jury  found  for:  the  |4au^tiff,  am  of  the  loan 

-^,  '       of  nearly  20/., 

*  ^^-  ■        '       on  which  she 

^vans.  on  a  former  day  in  this  term,  obtained  recovered  a 
,  .,,/.,  1       ,;  verdict  for  18/. 

>  show  cause  why  the  defendant  should  not  The  defendant 
?d  his  costs  under  the  43  Geo.  3.  c.  46.  s.  3.  obtained  a  rule 

nisi  for  his 

lavit  of  the  defendant,  on  which  the ;  rule  costs  under  the 
ited,  stated  that  the  plaintiff  never  lent,  bim  ^g  g^g*  ^^'^^ 
n  li,  and  that  he  never  made  the  admis^pn  aflfidavit,  in 

,      ^,         /r;  r^      I.      •  ~      £ci     'j,  which heswore 

by  the  officer.     On  showing  cause, an  atba^pt  the  plaintiff 
aintiff  was  produced,  stating  that  she,  lent  .the  never  lent  him 

.  ^  -^  r       more  than  1/. 

t  money  at  different  times  (which /were,  set  On  showing 
lountinff  to  the  sum  for  which  he  was  arrested ;  ^^"?f>  ^°  ^*" 

°  '  davit  was  pro- 

ntimacy  had  been  formed  between  tbei^,  and  duced  from  the 
been  induced,  under  the  belief  that  he  in-  f^sshe  hid  " 

0  marry  her,  to  let  him  have  the  money,  for  f^nt  him 

,     ,  .  T  1  1  .  1    money  at  dif- 

e  had  no  secunty  or  memorandum,  but  which  ferent^imes 

equently  promised  to  repay.     Admissions  by  amounting  m 
idant  that  he  owed  the  plaintiff  different  sums,  the  sum  for 
xcceding  the  amount  recovered  by  the  verdict,  ^^^^^  a  b^t* 
rn  to  by  other  deponents,  including  the  officer  it  did  not  ap- 
e  the  arrest.     The  latter  stated,  that  when  the  ^om'her  own 

t  said  the  plalnliff  had  lent  him  nearly  20/.,  affidavits,  or 

from  those  of 
lents  corroborating  her  statement  in  many  particulars,  that  she  had  any  evi- 
ch  loans  beyond  the  defendant  s  admission,  which  was  proved  at  the  trial, 
lithough  they  believed  that  the  whole  sum  was  due,  and  that  the  defendant 

1  false  affidavit,  held,  that  as  the  plaintiff  had  no  reasonable  ground  for 
e  could  recover  the  amount  for  which  the  arrest  was  made,  the  defendant 
1  to  his  costs  under  the  statute. 


he  added,  he  was  sorry  he  had  not  got  more  from  her, 
as  she  had  no  witnesses  to  prove  any  thing,  no  one 
being  present  when  she  lent  him  the  money. 

Chilton  and  E.  V*  Williams  showed  /thVffb^-  ).7^^ 
cited  Preedy  v.  M'FqrlaneX^)  as  ap  autl^prity  if^  the? 
V  court  migljit  look  at  all  the  circufnstaiicQa  of  the,  ca|^. 

and  urged  that  the  affidavits  clearly  showed  the  whole 
sum  for  which  the  defendant  was  arrested  waa  ^ui^ 
They  contended,  that  the  act  was  not  cop^pulsj/^ry,  i^^ 
.  .  where  the  coi^rt  saw  that  t^e  justice  qf  jlii^,c^..w||M 
with  the  plaintifT^  they  were  j^t  libefjU  to  rejTvse^th^.jl^r: 
fepdant's  application.  '  .*       . 

'<    Evans  was  heard  in  support  of  the  rule*.     ^ 

')'.  ■  :  /  .  Parke  B-TT-The,  difficulty  of  the  case  is  to,l«y  jo^ 

f    •....[   '^Qger  pn  any  <^ne  circums^^ce  io  .th«  affidayit^  aboinpg. 

'*';^;'';^  •' ;    'ihat'tne  plaintiff  had  reasonable  ground  for  thinking 

<ii  she  had  »  probable  cause  to  recover  the  aiBMiiiC  hr 

:  i^bich  the  defendant  was  arrest^.    I  cannot  lidp  cay- 

kig,  that  I  consider  it  is  a  hard  case  upon  her,  but  still 

«he  ought  not  to  have  arrested  another  without  h^ng 

in  a  probable  condition  to  prove  her  case*     I  sok  wtrj 

for  her,  for  I  believe  the  defendant  hat  nade  a  tfiae 

affidavit. 


••I    i: 


H     I 


./ 


BoLLAND,  Ald£rsoi«i,  and  Gu&KEY  Bs.  concQRad. 


Rule  abwdme  (^ 


(a)  5  Tyr.  356. 

(})  See  Tiffon  v.  Gardintr,  5  Ner.  h  M.  424. 
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Dob  (f.  Nash  against  Birch. 

:TMENlr  for  a  house,    '^o,\i^\Crqrpjf^d '^^ 

*eeij   Marylebone,     Tl^e  deniise   was  laid  on  being ^/^see 

^.tober  1835.    At  tbe  trial  at  tlie  last  ijiddlesex  Jo*'  y^^rs  of  a 

-  .  _         ^       1     ^T*  ^    -rt    .'•  '         «     ,'      house,  let  It  to 

before  lyorq  Abtnger  C.  p.  i^  appeared  that  the  defendant 
he  lessor  of  the  plain  tiff,  was  possessed  of  a  long  ^^  ^^tl**T' 
the  premises  granted  by  Mr.  i^ortmdnf  ^nd  he  fendant  agree- 
ployed  Chowles  as  his  agent  to  deal  witl^  ^®  threr  calendar 
nt  for  granting  a  lease  to  hipi  of  the  above  months  to 

'  '  J '        * ' '    '      '  erect  a  shoo 

p  order  to  turn  it  into  an  eating-house  and  front;  itb^ng 
>p.     By  agreement  o{June  1st,  1835,  between  further  agreed 
r,  expressed  to  be  agent  for  the  lessor  of  the  not  so  erect 
;  aud  the  defei^dant,  the  former  agreed  to  Jet  ;|„^^^^r3h'ouW 
latjtjfsr  to  take  the  messuage.  No.  1 19  Crawford  be  lawful  for 
)hlea^  for  7,  14,  or  21  ye^,  determinable  at  S^  J^^mifffor 

his  agent,  to 
psfiHion  of  the  premttes,  and  the  agreemeot  should  be  nuU  and  void.  The 
.  immediatdy  look  possessioo,  enlarge^  tlu;  ^un^-flpof  windows,  made 
e^'smnn  alt^rationsr  within  the  three  ttfotiths,  and  op^ed  the  house  as  an 
Me.  Ibe  plaintiff  brought  ejectmeet  lor  a.  forfeiture  in,  eot  erecting  a 
>nt."  AfUr  the  alterations  had  been  made,  and  after  the  first  quarter's 
leeome  due,  but  before  the  ejectment  was  senred,  ihe  les^  of  the  plaintiff 
his  son,  who  lived  next  door  tothe.demUed  premises^  calied.on  the  defend- 
e  rent.  The  defendant  said  he  would  pay  it  if  the  son  would  indemnify 
It  a  turn  which  he  had  paid  ^r  an  increased  rent  due  to  the  original  lessor  of 
ises  for  carrying  on  a  trade  there.  The  iodemnitjr  was  not  given,  and  the 
not  paid.  At  the  trial  the  defendant  offered  in  evidence  the  original  lease 
emises,  imposing  an  increased  rent  on  the  lessee,  by  way  of  penalty,  if  he 
trade  to  be  carried  ou  there,  so  as  to  explain  tbe  word  ''  shop-front,"  as 
'^en  the  lessor  of  the  plaintiff  and  the  defendant,  and  to  show  that  it  was 
in  its  ordinary  sense.  The  judge  rejected  the  evidence  as  res  inter  alios 
Left  \i  to  the  jui:y,  whether  the  defendant  had  erected  a  shop-front,  which 
thebadoot. 

bat  the  lease  was  properly  rejected,  and  that  the  proviso  that  the  agreement 
'<  null  and  void,'*  if  the  shop-front  was  not  erected  in  the  time  fixed,  made 
d,  but  only  voidable,  at  the  option  of  the  lessor. 

bOy  that  as  it  did  qot  sufficiently  appear  that  the  son  of  Ihe  lessor  of  the 
lad  authority  from  his  father  to  waive  the  forfeiture,  or  that  the  father  had 
the  nature  of  the  alterations  going  on  before  he  authorized  the  son  to 
tie  rent  which  became  due  after  the  alterations  were  made,  the  question 
he  forfeiture  was  waived  by  that  demand  did  not  arise ;  but  semble,  by 
had  the  son's  authority  been  sufficient,  the  demand  would  have  amounted 
jr. 

[.  3d 
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)S3G.        tb.e  end  of  each  separate  term^  at  the  option  of  the 

^1?^'''^^^     defendant.     The  defendant  agreed  to  pay  the  yearly 

d,  rent  of  60/.  in  four  even  and  equal  paymeots;  viz.  on 

^^"        the  usual  feast-days,  and  that  he  would  at  bis  own 

Birch.  expense,  and  within  three  calendar  months,  erect  9^  shop- 
front,  and  otherwise  repair,  paint,  paper,  9Ufid  whitewash 
the  whole  of  the  house,  and  keep  the  same  in  good  and 
sufficient  repair  during  the  whole  term^  and  at  the  end 
of  either  of  the  said  terms  would  deliver  if  up  in  good 
^d.  tenantable  repair;  and  the  said  ChawleSp Jqt  the 
lessor  of  the  plaintiff,  agreed  that  on  the  said .  shop- 
front  being  erected^  and  the  said  house  and  pr^emises 
being  put  in  good  and  sufficient  repair^  the  said  lessor 
of  the  plaintiff  should  execute  the  said  lease,  bearing 
date  Midsummer  1835,  from  which  time  the  rent  was 
to  commence,  at  the  expense  of  the  defendant*  The 
parties  further  agreed,  that  in  case  the  defendant  did 
^ot  erect  the  shop-front  and  otherwise  repair  the  said 
premises  as  aforesaid,  within  three  calendar  months 
from  the  date  of  the  agreement,  it  should  be  lawful  for 
the  lessor  of  the  plaintiff,  or  his  agents^  to  retake  pos- 
session of  the  said  house  and  premises^  any  thing  in 
the  agreement  to  the  contrary  notwithstanding,  and 
that  the  agreement  should  be  null  and  void ;  and  that 
the  defendant,  in  case  he  should  not  fulfil  his  engage- 
ment in  the  time  specified,  would  forfeit  and  bind  him- 
self to  pay  50/.  to  the  lessor  of  the  plaintiff,  over  and 
above  any  rent  that  might  be  due  at  that  time  (a). 
Under  this  agreement  the  defendant  took  possession  of 
the  house,  which  was  a  private  one,  and  had  been  ori- 
ginally let  in  1803  by  Mr.  Portman  to  one  Valeiov  99 
years,  subject  to  a  covenant  to  pay  the  additional  rent 
of  100/.  quarterly  if  any  trade  was  used  in  it,  without  a 
written  licence  from  the  lessor,  and  a  power  of  re-entry 

(a)  See  Warman  v.  Faithful,  5  B.  &  Adol.  1042. 


called  a  brei$ummer  without,  was  sworn  to  be  called  a 
..    EDtablatare  consists  of  architrave,  cornice,  and  facia, 
ue  d.  Daltan  v.  Janes,  4  ii.&  Add.  126. 
'alUr  V.  Maunde,  1  Jac.  &  W.  181 ;  and  Souter  v.  Drake,  5  B. 
,  as  to  the  implied  cDgagcment  by  the  lessor,  that  he  has  title 
the  terms  used. 

3d2 


THE  Sixth  Year  of  WILLIAM  IV.  Hi 

mt  was  not  paid.    The  defendant  immediately       JtiS36. 

d  to  make  alterations  by  widening  and  height- 

3lh  the  ground  floor  windows  a  few  inches 

ing  them  differently,  but  without  putting  up 

ection  or  entablature  in  front,  or  cutting  but 

iwork  between  the  windows,  or  affixing  any 

its  to  a  bressummer  (a),  which  the  pUintifTs 

J  proved  to  have  been  always  in  the  wall  ready 

e  them,  should  the  premises  ever  be  coh verted 

op.     The  door  remained  the  same,  but  hori- 

>n  rails  were  laid  down  in  front.     The  hoiisb 

I  opened  as  an  eating-house  and  beer-shop. 

)r  of  the  plaintiff  contended  that  this  was  not 

shop-front"  as  the  defendant  had  agreed  to 
d  that  the  lease  was  forfeited  accordingly. 
I  architects  and  surveyors,  who  swore  that  the 
t's  alterations  did  not  amount  to  erectihg  k 
ont**  (i).  The  defendant's  counsel  contehA^'A 
r  constituted  a  shop-front  sufficient  for  the 
t*s  trade,  and  in  order  to  explain  the  agree- 
erecting  it,  tendered  in  evidence  the  original 
taining  the  above  covenant  for  increased  rentif 
as  carried  on  there,  offering  at  the  s&tne  time 
mch  lease  to  the  plaintiff,  and  show  tliat  the 
t  had  been  distrained  on  for  the  increased 
had  paid  it  accordingly.  Lord  Ahinger  C?^B. 
pinion  that  the  lease  was  not  admissible  in 

havng  nothing  to  do  with  the  contract  of 
5,  which  bound  both  the  parties  to  it,  without 

to  a  former  one  between  other  I)artie8  (c). 


damages  or  expenses  which  the  lessor  of  the  plaintiff 

lMsfjdMfoiJ0g^Jiii»:do.3Q^  reAi^ed  M  pay  Imvtla^  Wl^ 
fbao^ .  iThia.aiciiiap  vasihn^ugtu.Qi;^  4i^9m'«;i9»tlipOb 
Wfcheuii  qiqgwmratitig  ii?jtb  Uji  A^lK^r,  .k^Htm  iB 

JHfgrtLiip.  w«^er  of  tbe  fozfi^Uiim  yf§  prQKfd^.|bat^# 
Aa4R\iiiiigfatv  be  catxied  on  anil  go^ik  e9|^fi(f64-ii|>^ 
€QnmmmifxiiQif.  y^lhp^t  wjf  cbiovri^rqiMi  w4  If^M.lP 

fi^juhop-feoffl''  a£irardi02  to  ^e-agiief9aiiu^.iiivng  fauip 
toi^be  defeadani  to  moTe  to  enter  a  jaoni^t^  if  die  coait 
fbqpiUbeaf0iW¥M>  thM  the  forfcjipxy  ha<j  hey^paafnad- 
:  J&faffi«redinjUst  (l^cip4^««t  afid^th^veiid^ 
die  plaintiff  and  enter  a  nonstnt,  or  fiir  a  stay  of  pio- 
CdedingSy  on  two  grounds;  first,  diat  the  lease  had  bean 


IN  Tifk  8lk¥H  YkAK  bV  WIL-UAM*  IV.  7!t9 

IWfcfeAl  #ah«a  by  the'tesste  of  th«  iflrf^  ^"dIT^ 


d»>3fittg  dta  M  tAdfe  on  tNfr  prtodfies^  WoUld  eraaie«       ^^ 
Aff^fhM  of  tU^  teMT;  Ko  at  to  uii^  tficf  inibfrtwMt  that      Bfumi 

HfiiBt  ftav#  fc  difieri^tft  ttttaitiri|(  firmfir  that  lusudiy  eaA^ 
it^'hf  it.  The  tdtlM  r^fti^d  th6  rM^  Mi  thftt'  {toJM^ 
sfyidg',  (htt  lite  fiwaning  bf  K  cofitMct  bet#Mh  .^v^iiii 
B.^ioMftoft^  OfihifWt^  irt^i^ViMM  dotiCfttOt^  liieiwcieit 

M^'%iic^trilbMniiit,  iHtft^aly  alwflfatlve  (rf4taykfg  thil 
llM6eeHiiig«»,  o«  tb«  gtbuntt  thai  tb«  action  «fife  brao;^ 
tMho^rftM'ltuthliHty  MTthel^Mbr^  thepUdntiffiwi'  rn 

iBNi^^S^'^flhG^d  >Md»il  'tlrsti  til*' fes^  wf 
tlt^l^IAitlflrHMrbo  ty^lbrf  td'wbr^  tbe  foUeitUe,  49<itl 
M^tidfe^bf  »)Mkef'of  itoueiftryi  foi*  briea(dff'kif/^(ivB» 
iMff  fo^'ifae  iigi«6tfa^t  *ik^gipf^  its  itei^HW  t0  berndB 

Mrf'%i»«»t  |>eH(ifUed  by  thetdeftmdanti  ^{i^AaR 

'Afe  d:  ^Bf^n'.^i  BbiMrft^  (b^,  is  -a '  lilrMger '  dbe^  •  tbidk 

tt^ jpHMenI  ttir  iMi  ^iMi  '  ¥^  My  tb«t' a«  >  lEie  toide 

I'lyits  tj^lftns  t«^M  ab^Mt^  rotd  in  a'oertaiii<ettoi, 

^*^te<Af<Ha8  baf^^eUj  ihe  foHbitUtfe  icanlldt^.;WEife4 

^^^>byitli«  lessof*^  n^pt  of  rMt;  bmthi^arguiiieiijt 

^  tfal^>0th«r  riftto  -will  bey  thbt'ginve  Doi  ^iiBtkirbf 

^^i^ii  iki>  ftu(4i  ^tiilctbti  as  yMi  strppo»e  4)etf««eH'  a 

^^k)i)^b»r!^  to  be  ^/a(r«^W(d^  v<iidabfc, 

^Qb^^ofi'Of  th«  ieddd#.    Th^  tenant  ih^  waeAt^d 

"l^^lgfftito  bf  f<A  tyh^r6%id  lease,  as  '^  foid  to  afl  inittitu 

■**  jHrfpd^'^  by  Ite  bthi  t^rWk;  ott  hit  of#n  tibii^acy- 

*^^of  rtift,  but  the  eodrt  h^M  that  th^  latidlord  had 

•  '  .       '  •    '       ■ ' 

^«)  4  &  2^  Aid.  401  i  S.  C.  at  n'mi  prim,  Coyv,  220  n.;  sfi9  D^  v. 
'^'oodWi/^f,  9  B.  &  Cr.  376. 
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1836.       stiU.Aa  option  to  avoid  it  or  not,  as  he.  pleased,    Alder^ 
^^^^^"^^    5o;i.^,    Assuming  that  the  fprfeiture  which  had  ac- 
J  criied, could  not  be  waived, by  the  landlord^  a  subse- 

Nash  q^ei^,t.  receipt  of  rent,  becoming  due  after,  the  act 
Hut'cB.'  occ;f^iQning  the  forfeiture  was  complete»  might  make 
thjs,  party.a  tenant  from  .year  to  year  against  his  lessor, 
thpugh,  it  would  free  the  latter  from  the  lease.]  In 
JDpey^Jkincis.  ihf^  tenant  sought  to  take  advantage  of 
]^f I  pwp  wrong*  [hov^  Abinger  C.B.  Our  impression 
i^  unc^r  the  cireumstancqs  of  this  case,  that  the 
d.e^pand  pf  rent  which,  was  made  by  the  son  would  not 
be  sufficient  to  establish  an  election  by  his  father,  the 
lessor  pf  the  plaintiff,  to  waive  the  forfeiture.  In  any 
case  ,«iher€  a  lease  becomes  ipso  facto  void  by  the 
negl^qt  to  do  a  stipulated  act,  a  subsequent  accept- 
a^p^  ^^rent  cannot  amount  u>  a  waiver  of  the  fiMrfei- 
tif^,;  and  whether  acceptance  of  such  rent  will  make  a 
p^rt^'  tenant  from  year  to  year,  or  not,  the  xxmrt  are 
c^  opinion  that  a  demand  of  it  will  not.}  All  the  cases 
of  ..waiver  of  forfeiture  by  subsequent  acceptance  of 
rent,  are  cases  where  bpth  parlies  act,  one  in  receiving 
and  tlie  otlier  in  paying  the  rent,  and  the  landlord  gets 
an  advantage  b^  receiving,  from  the  party  treating  him 
as  tenant,  that  rent  which  the  other  thus  loses. 
IParke  B,  No,  Distress  and  continuance  in  posses- 
sion are  the  act  of  one  party  only,  the  lessor,  and  yet 
may  amount  to  a  waiver  of  a  precedent  forfeiture.] 

Secondly,  if  tlie  lease  was  only  voidable,  and  the 
lessee  of  the  plaintiff  Iiad  the  option  to  avoid  it  as 
forfeited,  or  to  waive  its  forfeiture,  the  demand  of  rent 
by  his  son  will  not  amount  to  such  a  waiver,  for  it  does 
not  admit  any  then  existing  tenancy.  [PorAe  B.  In 
Greens  case  («',  the  lessor's  calling  a  man  "  his  fermor" 
in  a  receipt,  for  by-gone  rent,  was  held  suflScient  evi- 

^■i)  Cro.  Eiii.  3. 


■  1 


^tntaw  (Erie  with  him)  supported  the  rul^.  As  to 
loint,  that  the  lease  to  the  defendant  was  altoge- 
ivoided  by  his  not  having  complied  with  it^  terins, 
t.  Bancks  («f ),  already  cited,  is  to  the  contirary ; 
Atnsby  v.  Woodward  {e),  has  since  decisively  esta- 
ed  that  a  lease  containing  such  terms  as  these  is 
rendered  voidable  by  breach  of  the  covenant  to 
li  its  defeazance  is  attached,  so  that  the  lessor's 

See  2  T.  R.  426;  Cowp.  243,  803  ;  9  East,  314,  n. 

See  Doe  d.  Shqrpard  v.  Allen,  3  Taunt.  77. 

Sec  Burnill  v.  Brown,  1  .lac.  &  W.  1G8. 

4  B.  &  Aid.  401.  (r)  6  B  &  Cr.  519. 
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IN  THi'sirtn  Tea*  op  WILLIAM  IV.  7^*^ 

e  of  the  lessor's  having  waived  a  forfeiture  for  hon-        18ow 

lent  of  rent,  and  a  full  declaration  of  his  meaning         ^^^ 

ntinue  him  his  tenant,  though  the  receipt  itself,  d^ 

mt  that  expression,  would  not  have  amounted  to 

:iroof.    That  was  a  strong  case,  and  approaches       Bi»cii 

the  present]     It  is  submitted  that  the'  bare'^al- 

n\  a  man  to  pay  rent  will  not  constTtutie  a  waitfetj 

allowed  up  by  some  distinct  act'bf  the  parties,. 

Payment  and  receipt  of  rent  falling  due  after  the 

ttire  had  accrued;  for  till  such   receipt  by  the 

r,  with    knowledge   that  the  forfeiture   has   ac- 

1  (is),  the  transaction  is  incomplete. 

isfly,  a  knowledge  by  young  N^asA  of  the  forfei- 

baving  accrued  (ft),  was  not  a  sufficient  knowledge 

lat  fact  by  his  father,  the  lessor  of  the  plainttfi]! 

isit  can  be  assumed  from  his  having  demanded  rent 

is  father's  behalf,  dunng  his  illness,  and  that  be 

If^eral  authority  to  do  every  other  act  respectihg 

instate  bf  which  the  father  was  capable.    [Lord 

j#C.B.    For  5exairiple,  to  sell  it.]     The  taking 

hn^lf  to  waive  the  forfeiture  would  have  the  same 

t,  vh.  depriving  the  lessor  of  the  plairitiff  olF  the 

ei*ty  forfeited  to  him  (c). 


ef  the  lease.    Then  the  lessor  of  the  plsi 

taken  to  have  authorised  hii  son  to  denu 

,   ,  .b^nmnps  .Efl  vaumjO  En 

and  thus  to  waive  the  nirfeitute. 

ini'j-if.ib^  il)  :.lu)i 

Lord  Abinobr  C.  B. — I   agree  that 

the  cases  the  constwielfaft  af  iha  Wrdi 

void"  in  the  agreement,  is  that  which  is  c 

ott.>bBhalf>'jrflt}itt.!ddteAuit,  .vi«i  4wl  ij 

only;  but  we  entertun^igwitt^Qiibt'Tiiat 

authorit):  to  waive  the  forfeiture  by  an 

"^  ;vould^^aTe  Jtia{on(iratib^^''A^6  fiUJfloent^ 

.:^->    >;.j.':.:    ■■>•;>  V.i....-.l.[  ■j.b    ,IM[    vVo 

:  n&i'  w.-lfK^  ^Jivm^- iMib"b< 

■  ■  :;blf  ^nVy  'Af  the-ifSlfi^n'of  t(fe '!M«dr/'eS. 
.  tjoii  is.^wnielfier  the  wn  'haii  aatniffUyIra 
"to'wKli  tfie'forfeiJh!?'  WTe^^miBt 

:"'Sjtf  fe  ffi'eiva-th'f  iii«w,"te  w«B»' 

'  Walte!"lifilf»«fS)ii*''t»i(Si''|Ai'Wii'ait'( 

iifei  si  iii  to  tiiili  Mwitiiai  r>  •m/kfpa 

liotice  of  the  itofrtijfr(lit«id*5iJ"*MjhH!t 
.were  gbin^'oirl'an'dktill'&Ilin^tiS'tfieBbtfto* 
receive  ^he  ris/l't,  tlia^  <W)nia''fiftVe''ibaW 


Tftvmmt  ^Kf  4*.1VKLEiMe)tJv.  f^? 

bysardgMHoriAoidlClf  rtMtiOfI»ii  ti«  ti^<lte.i  ei-'- 
iwJUMiufiteAibc  •  wl&reitiff  (JbCcfoBGHSi  Wf  M^q 

I.T(i*rfJi;l(J  9ff)  1(1  70H?;»I  ;|flj   ll^rfT        OaBs!  Qflt  1o 

tsoM  ana  Gurmby  Bs^  concurred, 

iTrt'oHi.l  iiK  !)yiBw  ot  Biiin  uiiu 

Rule  discharged. 

noMr    .tr.di    toii-r.   I     .3    J  tiaoviiaA  bioj 

'"  "  =i.'iiiiwin<ii  iwmiMiijtwWioj  ailj  £OBcy  oifj 

H-Jldo-.  -j  (hill;.-  ir.tl.i  -I    Idvtn'jo-ij:!;  otil  iii  "bi;^/ 
i$faifM»  KfllKiMfi  JUNl)(AitaNherl>BsectAtdedof 

(j  ■  -iiv.^!Kiiiiwhjidwea«idlT)fii-)  -rv  im!  ;y(ii., 

lit,    /rrfi    '/(f  -nt'lr.lTijt    'itd    ivi.^-H    ot   yjiicillic, 

.  Ocfoicr  1814,   the  plaintiff  was   about  to  "V""*  *'*?•■ 
{foq^i^n^J^d  delivered  a  certain  insCrumcnt  forte  lo  ihe 
J^Hfl  ^i.'Ph^*^  ^^  defendants'  testator,  "^..^^rd^of'tr' 
Ued,.wd.,talLen  it  in  exchange;  aad  there- ,'"« "S^ee. 
qfffUjfiff^tjflf,  that  the  plaintifl  had  agreed  to  ^efendanu' 

^f  ^>p  {b^,^(or  undcrtgok  to  sell  him  such,ptaintiff'si«- 
nf^tf^tUf^tQ.  be  accountable  to  bini  for  the  iZ!oifni 
iRB'ffi*"WiWP"t  thereof.  Averment,  that  the  cu'ofs  pleaded 
ftmftA.t^^"!/^"'^  a'"'«r  the  testator's  death,  liff U/bSu^i 

ii4,.ttff"=c)^»3eftgff^'piwofort«>^»?^  *?  ?*JXr*'L'*''^'* 

ijfpbl«-priQe'ther^f  a%r,,de44uating,tfa|^said  utor,  and  ac- 
^{>t  Ihe  ijtliltDdanta  pttmefi  toatiUt..   ,       ^^  ^ffiLo 
.  |(|Bft>  Jion  Mtitmpsit  b)[  tbe  testator;    se-  anddischar^ 
|p»,.ftf|C,*ej».lwg;pf  lt«pio^so..by,tta*tir''"'* 

fai:J."'tto«^cifi'c  evl(^eneebei»ff  ^T^fonip^cAt  tflEff'ttmi,  it  wu  held 
Wof'MmnrjMn&ointhe  Aaki^ft«i>^tiKttaJ>4pttfiiTmed  in  a  future 
oat,  of  ilself  prove  the  atlcgutions  in  the  plea,  nhelher  taken  as  a  plea  of 
Ktij&ctton  of  the  original  contract,  or  of  ptrfbrtiranoedf  il. 


and  discharge  of  the  protniEe  of  the  I 
nas  ^ken  on  these  facts  by  the  rapUcat 
.  At  the  ttinl  at  the  Lout^  sittings  afti 
maa  term  before  Lord  Abtager  C.  B. 
agreement,  signed  by  the  tesiatpr.  w«« 
plaintiff.  "  1  hereby  acLnowledge  tbp 
able  to  Signor  Siboxt  in  the  sum  of  4 
ineutof  a  grand  pianoforte,  which  he 
uhasG  of  me  on  his  return  to  England, 
40/.  being  the  value  of  an  instrument 
taken  of  him  io  exchange.  (Signed)  Ji 
Broad  Street,  October  S?9,  1814."  j 
[HanoffH-te  maker,  died  in  IS30.  1 
brought  December  9,  1834-  The 
neeses  proved  that  the  plaintiff  was 
1834,  but  U  did  not  appear  whether 
been  in  ^t^land  from  the  date  of  tb 
the  time  of  bringing  the  atitioD,  or  ll 
manded  the  piano  of  tbe  deceased.  E 
no  evidence  of  the  plaintiff's  having  b 
between  October  1814  and  iViwemAer  If 
but  it  was  contended  that,  after  the  I 
years,  the  jury  would  presume  the  c( 
been  saUsfied.  Tbe  lord  chief  baron 
that,  as  the  plaintiff  was  not  proved 
absent  from  Enaland  dorinfr  the  wbi 
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i  to  hnvid  been  satisfied.     Verdict  for  defendants^       18S6. 


StBOlft 


lie  for  a  new  trial  having  been  obtained  in  last 
vy  term  for  misdirectioiny  on  the  ground  that  the       ^  v. 
ndants  were  bound  to  prove  the  contract  specie     ^'Andthcr 
By  alleged  in  t^eir  plea, 

ieUji  and  Hoggins  showed  cause  in  this  term.  This 
liit  may  stand  notwithstanding  tlie  plea  was  hot 
ported  by  testimony,  for  it  amounts  to  a  ple^  of 
formance  of  the  contract  laid  in  the  declaration, 
ch  is  what  the  jury  were  warranted  m  presuming 
lave  taken  place  at  sotae  time  or  other  in  the  long 
imK  Even  if  the  *grand  piano  was  not  to  be  deli* 
e4  by  the  testator  to  the  plaintiff  till  bis  return  to 
jfloiu/,  he  may  have  been  here  frequently  between 
ttibiT  1814  and  the  latter  end  of  1884,  when  this 
Ml  tvas  brought;  {Purke  B.  The  plea  is  not  of 
ibrinance,  but  that  a  grand  piano  was  given  by- the 
tfllev  and  accepted  by  the  plaintiff  in  satisfiiction  of 
'lestator's  'promise';  not  however  alleging  that  it 
vso  accepted  at  the  particular  time  wheh  the  con* 
ctiras  to  be  performed,  viz.  at  the  plaintiff's  return 
Englaitd^  That  return  was  not  a  pait  of  the  con- 
et,  or  a  condition  precedent  to  it ;  for  had  the  plain* 
^nsver  returned,  be  could  hiive  obliged  the  testator 
I0|iply  the  piano.  [Bolland  B.  Had  he  died  abroad, 
^isectitors  could  have  enforced  the  contract]  The 
Wiff  contemplated  returning  at  the  time,  and  that 
ttition  has  been  introduced  into  the  contract;  but  to 
^  it  e^ssential,  it  should  appear  that  if  it  had  not 
(cm  place,  the  deposit  could  have  been  recovered. 
Wif  B^  Could  the  deceased,  Kirkman,  have  pleaded 
Statute  of  limitations?]  That  is  a  difficulty,  for  at 
•'time  of  making  the  contract  the  parties  clearly  con- 
iplated  the  plaintiff's  going  abroad.    It  can  never  be 
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raia  thiii  if  the  plitiiiti#hii<l  never  UH  f6e'  Mi^i*H 


^    pad  gone  abroad  aiid  ^eiolved  not  to  retdrtf  hm'^otirt^ 
^.  preyented  from  doing  do  by  wa^,  tbie  c^^MMf  ifclMdl 

^fjgj^^  TOt  'f^e  effect  [Lord  ^6iiij«^  C.  B.  €adlft  * 
Degin't'o  run  tiO  bis  return?  Could  ndttfeTe 
nave  refused  an  application  for  tbe  piano  made  tiJT  flit 
plaintiff's  agent'  in  his  absence  abifoad?]  '  It  tf  Mb- 
mi^  not.  [Parte  B.  Assuming  bid  tetUth  HSbtii 
to  be  an  ^sential  part  of  tbe  cdritfact,'  Md'  if^fer  fflU 
otili'  accfiie  till  be  returned,  ft'ut  in  imy  iit€Hl '  it  iii$Mi 
to  me  tb'at  a  special  request  would  b^  fae^tiiMrf  Ui  tm 
case.'  iTbough  payment  of  a  dcfbt  jiu^'tfi  pir^iMM 
ai!ier  a  lapse  of  twenty  ^eafs,  I  doubitf  li  sp^t^M" 
quest  16  perform  a  contract  <uiii'b^'pi«sucd^iNt^i^  Gle 
(^lind.)  It  migbt  be  presumed  Wltli  ivi'  ifiiic6  jfiAiibm 
tisihe  delivery  of  tbe  piano,  wbidK  Jbey  i^tibtilKl^  ^A- 
nficfdin  jfresumihgin  tb^  6ffaet  ci^.  Tnii^WDiua'Bi^ 
"pni  lernil  a$  Well  ad  sub^^ttl^  ii  jilea  dt  g^Mt^ 
fmiimc^,  bad  tf  iibt  iforie  on  t6  alt^lf^  the'  piMlMni 
acceptance  bf  tbe  ptanb  in  latbfactioiir'  f PieirA^IS.  ^ 
wbiild  havb  been  ba<^ '  witnpiit  that  kll^gatibM:  "It  lAl 
how  8ut6ce  to  raise  the'  poiirit  how  relletf  on  fbr'tbfe 
jdef^danls. j  The  ji^  #ei^  #ariknted  in  Oi^  fiodlb|, 
ahd  tbere  was'iio  mudiiectiori. 

''  Ct^m>ett  RiiAMdfim  Ifor 'ft«  ptaihtiff  stlp^k^ffB^ 
Inite.  The  statbte  of  liaiiUtiohd  cbuld  6titf'h^  6 
|nih  fh>m  the  ^me  bfthf^  ptaintiff ^s  retiilti  16  JEJ^Mtf. 
\Parke  B.  Aiid  frdni  *e  timSg  of  tbd  rtqattt.^  Th«i 
bow  ca^'tbat  eieht  be  other  thdh  an  ^^dehtid  pit^df 
tbe  contract,  when  tbe  titne  of  iis  perfbrtnnce  Witt  lb' 
depend  on  it  t  No  presumptioti  thbt  the  'conCtMt  ^^tka 
performed  eoiiM  arise  before  that  event  happ^netf.'  If 
be  bad  gone  and  remained  abfoitd  aleog^tb^,  tbe 
stitute  would  only  begm  to  fun  frofll  the  tMt  when  flie 


^l^donetl  tlie  cyatr^ct.     [l^oTdAlfinaer,  Q^  B. 
ESP^rfiWoad  before  rpfjuctitiiig  the  plainti^  tij     '^^'' 
^e  control,  and  stayed  tiventy  yeara,  would  "'i), 

„Juiry  jir^sume  payiiientj  or  t!ia.t  tlie  plain-  ^'W¥ftf 
■^bjuifloncd  tb^  contfiict,  or  tiu-it  it  had  been  ^^■^^~' 
»^n  In  the  case  of  a  bond  of  niofe  thiii^ 
r^fOB'  old,  upon  wliicli  no  payment  of  jpterest 
owjftlgment  lias  be.en  made  during  that  time; 
mpt)^  presumption  is,  that  it  !ia^  been  paid;  put 
b^gee  was  abroad  all  that  time,  the  presump- 
iM  Dot  arise.  Then  the  jury  ought  not  to  have 
d  that  they  might  presume  the  performance  of 
inact,  for,  even  taking  the  plea  to  amount  to 
nkdon  of  performance,  the  defendants  must 
IflTC  ^  proved  it  specifically  a^  laid,  or  shown 
-Bttuitifi' returned  here  more  than  twenty  years 
be  action  was  brought,  so  as  to  bring  the  case 
the.  usual  presumption.  [^.dlderson  B.  The 
)  is,  whether,  if  the  plajntiS'  had  remained 
bp' could  have  legally  demanded  performance 
Cf){)|:^'act  ?]  lie  could  not,  nor  does  it  appear 
^yvfv  made  any  such  demand.  The  bargain,  if 
ff^f  hi«  own  making.  \^PuThe  B.  1  doubt  if 
eement  should  b^  tfiu^.^trictly  construe^ias  I 
perceive  of  what  importance  to  the  testator  the 
''((  jtersoual  retuni  to  this  country,  or  his  per- 
ma^d  pf  the  (lerfoniiance  of  thp  contract,  c^d 
koi^ti  1^  was  sqt  called  oi)  to  faraialf  tlie  gr^4 
p  ,hi(|  Jifetiifae,  (lis  death  being  the  acf  of  (rpd 
^  excuse  his  executors  |rom  coiqpleUoj;  a 
I  contract  entered  into  by  their  testator  in  hj^ 
j  The  pluntiff  nught  have  good  reason  to 
^^ight  to  bis  privilege  of  buying  the  grand 
r  he  ;:«turqed,  and  if  he  bad  died  abroad  witl)- 
jplJDg.  it,  fhe  testf>tor  would  haye  had  Itfie  ad- 
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18S6.        vtintage  of  not  refunding  the  40/.,  though  his  executors 

wonW  be  liable  to  perform  his  contract  if  th<*  plaintiff 

survived.    [Lord  Abinger  C.  B,  The  eiectitors  would 

KiRKMAN      be  bound  either  to  refund  the  40/.  or  get  some  dtber 
and  Another.  .  ,  ,  .-■»•.» 

person  to  complete  the  testators  agreement.]  Iftlic 
plea  was  designed  to  set  up  as  a  defetice  that  a  n^ 
c6nt)ract  was  taken  in  satisfaction  of  the  original  one/it 
should  have  be^n  proved  specifically  in  evidence.  But 
as  it  does  not  appear  that  the  plaintiff  ever  was  in 
England  between  the  29th  October  1814  and  the  29th 
October  1834,  his  remedy  is  not  barred  by  the  rule  of 
presumption  alluded  to. 

The  Churt  took  time  to  consider  this  case,  statmg  it 
to  be  of  a  veiy  pecuEar  nature ;  and  afterwards  in  t6ts 
term  made  the  rule  absolute  for  a  new  trial,  on  the 
ground  that  the  chief  baron  had  not  left  it  to  the  jury 
to  determine  whether  or  not  they  affirmed  the  ex- 
islence  of  the  specific  contract  laid  in  the  ple«.  The 
second  trial  took  place  at  the  sittings  in  Trimitf  term 
18S6y  and  the  evidence  not  being  materially  altered, 
nor  any  proo^  adduced  in  support  of  the  plea,  Parke  B , 
who  presic'ed,  directed  a  verdict  for  the  plaintiflT.  A 
bill  of  exceptions  was  tendered  to  the  summing  op,  but 
to  avoid  the  expense  of  going  before  a  court  of  error, 

Ketfy  moved  in  arrest  of  judgment.  This  was  a  per- 
sonal contract  with  the  testator  for  a  pianoforte  of  his 
own  making,  and  as  he  died  before  the  plaintiflT  de- 
manded it,  his  executors  are  exonerated.  ^I^arke  B. 
Where  does  it  appear  on  the  reccrd  that  the  deceased 
was  a  pianoforte  maker,  so  as  to  rai<e  the  desired  in- 
fiMrence  that  the  instnunent  dealt  f  *r  was  to  be  of  Ins 
own  making  f  and  if  that  cannot  be  imp&ed,  how  can 
this  contract  for  delivering  a  piano  be  m*3re  a  personal 
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than  OD^  for  delivering  cheese?     £)xl9(;utor^        t83Q. 
le  to  perforin  or  complete  not  only  the  contracts     ^^""^^^ 
testator,  which  ^ere  broken  in  his  lifetime,  but  v. 

ko   which  remained   unbroken  at  his  deatby   and  AnoXer 
in  the  single  instance  of  a  contract  by  him  to 

a  work  in  which  his  personal  peril,  skill,  and 
;re  the  objects  in  view ;  for  example,  a  wQtk  of 
;  or  sculpture,  where  it  is  supposed  to  bie  w^ 
at  the  employer  took  the  chance  of  hia  death, 
templated  that  event  as  putting  an  end  to  the 
t.]  This  contract  was  not  broken  in  the  tes* 
lifetime.  Then,  to  perform  it^  the  defen4<MHs 
rry  on  his  trade,  which,  as  executors,  they  are 
ipelled  to  do.  So  that  it  never  could  have  bl^en 
i  that  they  should  furnish  this  piano.  [Parhe  B. 
ecutors  need  not  carry  on  their  testator's  trade 
r  to  perform  this  contract,  for  if  he  haa  not 
are  that  they  had  a  piano  for  the  purpose,  they 
and  could  procure  one,  and  exchange  it  with  the 
•    This  case  resembles  Quick  v.  Ludbarrowia), 

man  having  covenanted  to  build  a  bouse,*bis 
rs  were  held  liable  to  complete  the  building 
is  death;  whereas  Marshall  y.  SroadkitrsUb) 
converse  of  that  case,  for  there  the  decea$ed 
to  build  a  gallery,  but  having  died  before  it  was 
his  executors  built  it  with  his  materials ;  and 
irtheld  that  they  might  sue  as  executors,  and 
the  value  of  them.]  The  difference  between 
5S  is,  that  here  the  performance  of  the  contract 
rpend  on  a  future  contingency,  which  did  not 

for  twenty  years;  whereas  in  Marshall  v. 
ur$t  the  contract  was  to  be  immediately  exe<- 
md  the  deceased  had  brought  the  materials  to 
:e  where  they  were  wanted.     Can  it  be  said  to 

»  3  Buls.  30.  (6)  1  Tj^r.  R.  348. 


V^H&i  h»Te  I)een  the  intendoo  of  the^e  partie*  that  at  wbat- 

'*''  '^"  ever  dbtance  of  Ume  it  was  possible  for  t}i^  plaintiff  to 

o.  mtam  to  EnglwhiiiivH  etcmdpmVQpW'to  have  fiipdt 

and  Another  ^^^^>''  testatpr  \a  hand  ready  to  perfbrpi  bis  contra^ 

'  tlwigli  ttM  uMiliirdnigli^  linipnitfia^  ftiiff  pe^oM^ 

ciMbaW««MiMhllHrtitb«tijpta4u«pkiW«iM»  l^bkPitfi 
Fi|||$afp^if4iJ»iiiniiel^#ptarctiiiiii«9  j^ttpa^/tiWMWi^ 
efifll!Pt.#HI^  %»yMe  ^li^iiiKufcaaf >  p>— ifcf  ■|lfl1ft<<>f|^. 

'io#l9Bi>^AlVf8fi»NPP't^i»r«oiia<jto-flfi2^fea|te^ 
«  BW^il^^^M^  fri§t9«>t|ttinaii)4«» 

««#(  WtfMWWW^^i.  t  Wfe.afflinBto»ii  iliiaii|ii||nJt  ftw»- 

the  ^i^dgmeot.     H*d  J^^  ^^f^^i^^^  jif^^ 
cofigw.  ^'MnMHi  to  Iki  «  pisiipibru  MW,y  <»|tg 
ibi^r  4qb;i|i«fe),  I  A<)HSW4(  M^l  m^  Jmf  JNli^ 
taiied  «  diffinant  ojriiikM.    Tlie  Tnoe%  ^  ^?^  fJT 
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V    ^".-;*   "0'':>'    •)■'•■.•»"•■      >•''''■     ell  '.'r^i'  -  vr.n         liS^i 

"  ^*    *yfmvK^  Mgmusi' Jkntit^Ehi,.      '    ••  ''.^•="' 

IT. .  TW  deokmtim^  wds  on  ^k  boVid  fb>'  ><N'0'-1  '^^^J|f  ''^'"' 
id«ef  oiK  a  cMdition  tcwMhg'A'd^dYy^rdlBsb^V.U^^^^ 
of  pHTtwcafaipi  :iistwem''^the>  {ilaelAtiP^itf  oM 
bwhiebw*  i^mtenliert  ^rii0ie«#r»t't)^^^«<A'te^^^^  of  part- 

ittH'^ci:  tlieik:oilartiicrthit>  aiie(Aik«i''Wltt6te}ft  'plaintiff  and 
led^'^tHtte  libek  in  tradej  nton<9i'b6ol!^6T>t6;'^;;j J^^ 

4h»liaH'd«W8  dnt^hf  6r  frcttf  ti^  '^^^^ir^!j^  them,  thaT^*" 

bbidiaobiirgMl  by^hittHMt  '«^hte'OiW*'V^*»' t'hrtfkin^^^^^ 
p/ttid^ldiatrTtfadttilid  iMMifiM  the^&ferid^iit;''^  \idjuttment  of 

K^afaotdd  b^  tMt'joMt  a«A-i^v*«ftifctarTri.^';{;fp3';;s^ 

|4k»|»UaMiff<igmiiiiPth^s»itf  parAmfl^'dKH^!  i^^  therein  ^ 
mtiff.    The  condition  of  thd  bWW^tNA  %%8;  tfeal'*"  trade  and 

partnership 

tnd  the  defendant,  or  one  of  them^  should  in-  effects  should 
pnhe  t^tdntiff  agMiMt  tU  prfyiiient*r^hi^^A*d  {^ftei^to^ 
vUpdebtB^andafrtoMtf,  diarg^sj  j&b.'iiihr^i^t  and  all  the' 

I     .     ii  -  \r:-'   Li    >■■■    i»ll        ir-' ;.    *'"'    *     debts  due 

twktnMnlp  sttontd  be  pieila  by  him.  and  that  be^'  and  the  defendant  as  his 

^U  iw^imii'iff.  thfi.phntiffbyiJheitf  jotetabd-'VeviMil^ooda^^^       the 

lip  debts.    The  <K»d^tioa  of  the  bond  then  pjmo^ed.to^  i.  and  the 

!» WMe  M-'ili^Hi,  Witii^m'nAym'^intifniP^  of  the  said 

|i|f  d^l^^pdAUyCo^t&c,  9»4<l|4cti«iifitrit]^bmu^  in- respect  thereof. 

itiOD  on  this  bond  stated,  by  way  of  breach  of  t]ie  condiUon  to  indemnify 

tiffy  that  Af .  having  arrested  the  plaintitf^fti^^a^iArt/rershi^^  debt  due  by  him 


hm'tMuMn Justified  bail  and  afterwards  surrendered  in  their  discharge 
mount  of  a  verdict  obtained  against  him  by  A/.,  and  remained  in  prison 
«charge  by  supersedeas,  after  incurring  expenses  in  procuring  special  bail, 
ted  injury  from  the  imprisonment. 

hat  the  plaintiff,  if  damnified,  was  damnified  by  his  own  wrong. 
fint,  that  on  this  issue  the  deed  of  dissolution  of  partnership  could  not  be 
videDce  for  the  defendant,  in  order^toshow  that  the  plaintiff  had  not  per- 
covenant  b^  tffe  pTaihtifT  to  a^ust^lie  partnership  accounts  within  seven 
rthe  execution  or  the  deed,  and  that  he  nad  not  paid  over  to  7.  a  balance 
(claimed  to  be  due  to  him  on  such  adjustment;  and,  secondly,  that  the 
it  was  not  entitled  to  show  that  the  bill  of  I.'s  attorney  was  much  less  than 
e  plaintiff's,  for  defending  the  same  action. 

I*  3  E 
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<  t886.       there<^  aod  *all  actions  to  be  brought  agaittst^the  |il«in- 

ttff  and  Isaac  in  respect  of  the  eopbrtnemhip  ddkts 

and  transactions.    Breach  that  om^ .  MUchell  had  sued 

Ansdell.     ^^  plaindff  and  insane  for  a  partner6l|ip  debt  Jn  C.  P., 

that  the  fdaiiitiff  wa& arrested. and  held  ^tobq^  tbit 

he  justified  baH,  and  that  MUcieil  haFmg.reoovettd 

•a  Terdict  in  the  action  for  35/.  the  plaintiff^  aa the SSth 

April  I834«  rendered  htasself  in  discharj^e  of  hit  bd, 

and  remiined  id  ipriaoa  iftan  thut  time  tiU  tbe  IBlk  of 

:«/iui#  fotlowingy  when  hc|  was  disohangad|  after  hanpg 

incurrqd heayy  eapcoaosianfl  being ati^}JsaUe  tehste 

judgment  recovered  agamst  him  fisr  the  wnarmrt'  «f  tke 

,diebt  and,  oosts  in*  auch  action.    Avermttnt^  that  fte 

pbuntifflMdinoaraed  great  expenses  IB  pmcHnni^ipe- 

.eial|  bail»  and  had  .swtained  great  daasage  fay  die  isi- 

Jpriienment,  and  that  the.defendant  had  ■e(tjpcii»rtpcd 

:  the  ooDcBtion  .of  the  bond  by  indsaniiyiqg  thn  pisisiiff 
lagainstthe  aaid^partnersUp  debta*>    ■•     tf  ..^:.  «     - 

I  I  Pleaat  first,  laoa  dtfi/ertem ;  .8ecoodl]r«  thai:  if  Cbe 
fdaintiflP  had  been  dawaijlfied^  be  had  beeift-a^daaHMfisd 
of  his  ewn  wrong,  ^and  throngh  h^  ovB.iileaiia  and 
de&nk.    Issue  dierecsd. 

At  the  trial  at  the  GmUkaU  sittings  after  last  Hilary 
term,  it  appeared  diat  after  the  danailnfion  ofparlner- 
ship,  MUekeU,  who  held  a  taiD  for  35Z.,  accepted  I9  tbe 
plaintiff  and  Isame  as  partners,  obtnined  n  iwdicr 
against  them  upon  it  for  that  aoounL  The  plaaitif 
rendered  himself  in  discharge  of  hia  bail,  bwi  beisg 
auperseded,  was  afterwards  discharged,  m$  atafted  in 
the  dedaradon,  harii^  incurred  a  bill  of  48IL  3a.  to  bis 
attorney  for  defending  the  actaoo.  Neither  of  tbe 
above  sums  had  been  paid,  and  the  plainlifT  refused 
MkeJkeU  's  request  to  give  him  a  oognorit.  The  piaki* 
tiff  s  case  having  dosed,  tbe  defendant*a  ommsel  of- 
fered to  produce  the  deed  of  dissohtioa^  in  order  to 
show  that  the  agreement  of  Isaac  and  the  defendant 
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imaffntlieiiAaUNtiff  Al^ainBt  iboiptintAwnbipiMtfs       fftjB. 
led  aqviti^«oiitingQnC3i^''ivhelbcr  l)ii»:)paitBeririijp 
b^TirUdjuBteMlifUritfcjtiintiic  withitLissiieii  Attf». 
faBh>jprp[iet8d]to<$liow*that)lheiplaittflft*iiiard>itDt     Ambovll. 

'HqsciiuKl  dhakgiiW^  biniiwltba,lkR^didclixkas-dAe 
i/iiMimi!>  •^Midal  chief' InitfOD/iAdiaplnBdttd, 
d  .the  ^mdcbiatc  iiuwidniiatibletitol  doitvoiylbe 
Sito  «tatedfin  tfatooanditmi^  «|hkh)heiiMM  %kibe 
B'fiK'  {ijgmerit<;ctf  ihv  pairlnershiBcdebtiti^tdioiIgh 
oMtdta^siatedi  efae  tperfiaroBB^  o(  therfetffmbiions 
itmdiii  Ht  ii^sfin^itefsliSMa^jnafodBs  opinioti^'M 
'endantfliafl  nototaseii'ojfenio&tlbo  jhntntitohip 
»  juT'tp  isel  ituHit/tMutbs^pleidingay  Jaad'ilinPipqr* 
cd  of Jt  modo  Httfyihrnk^  sutk  thbadb  J&  gii^c  ihcl  piain* 
•qpjwrt»dtyiorfnftiAgiiiue/bnlati'v  t3jboidefai4-' 
ariiBol  thto  «aled  Uib  iMttoi'nay  ^loihod  idefeodtd 
igainst  MiioAlfil^^  f^otfra^iitorrptove  itbafc-hiarinll 
ul^s<*r¥ioe'>wa8  trndcv^lUi,  v^but.fthd  loidl^bhief 
iehssi^^d^itMod  tbertfandonjaif  ^wtl aitand&05 
)A»iadier  'pbiritenraBirafiNriy.imiiirtieriviithorftjiof 
'  V.  Hughes  {a)  and  (jrf//e£hT.>(R9ipiii(&))jtfaalla8 
ifiliiPhad^litt^tb't)i^\0tt0entetiofi.ddfeilditi^  the 
ysyi^MUhkeBxMkieW^asitiij^l  trkhoqt]ithe  knenr- 
M<i;aMentSt^  tlib  id^frildadtprUieWbtlliiL^beip^  a 
vrky^'wab  ordy>'Uab^  to  pay-  thd>ioosth<oC  «he 
Thib  lotd  «Me€ bitf on  liekl^'^OhfaC  as  ithad'faMn 
ease*  «{>edifil3ally  prch^d'  that  ^thefdaiiitiffi'ootiid 
^  tlie  ^btj  tb^'jury 'wereJto  gm  buri>«ich'da« 
u  they  shduld  think  >biiD  entitled' ito^rigobjeoli  to 
ertion/  wh^bef  the  costs  •■  bad  been  incurred 
ty^^yr  witbMit  adequate  caus^.  The  jury-  found 
i^t  for  the  plaintiff  for  i&h  S».^  being  the  anM^iint 
xysts  incurred  by  the  plaintiff  in  defending  the 
9y  MUchell. 

lodV  it  M.  147/  (6)  Id.  406.     "       ' 

3e2 


alVWIE 


-il^^'         „,^f/e,,mqve^,ibr,a.  nev^, trial,  on  the  grounc^  of  the 

rujeetion,  of  Uic  evidetfce  offered  at  tlie  trial.  First,  m 
tu  tl^e  deed  of  partncrsjiip,  the  operative  part  of  (he 
AliUt#K~  ,|Ppri(iiuoR  wliicli  is  to  bq  jierform^d  by  the  defendant, 
3|l|I}oiigh,,al^?i;)Ii;te  in  terms  and  ger^exal,  is  in  truth 
-t,)i^^,,iyhe,n.,c^f^]ed  wiiU  tlic  recitals  by  which  it  ij 
„PKecfidcd  i  fpr  it  segurefi  the  payment  of  the  said  pari- 
flU^rship  dtib[a,viz.  thoae  mentioned  id  tjie  recital,  and 
^,^e  oyioynt  of  whicli.iy^s  by  the  deed  to  be  adjusled 
,[T»'ititijiiSiiTen  days.  The  chief  baron  , said  he  did  not 
^.fequllegt  any  instance  of  offering  a  deed  in  evidence  in 
,j^  af^riflp  on  a  Ifond,  in  which  it  was  not  recited.  But 
Tii%hft.4F^^t^?rS,|in  fut^t  recit*;d  in  t\m  bond.  [Parle  B. 
oiMS^m  ?Hfii,.JT^,4in&  «s  lo  iiKlude  or  refer  to  that 
a'fWffiRftf'*  ijfl  ^k  "^y  "''i^''  ^''"^  'i"l,<^'"»i'y  S',^en  by  tlie 
defendaflt  aoajijst  die  partnership  accoujits  was  to 
depend  on  tlieir  adjvistmiiiU  in  the  way  there  stipu- 
-3|ne«"  Iftlft  4tffi«tJhto4a^at3h«xAf*itfithidFiei 
'3tb'(aHt[^t6'e«P!'VMdfc0HR;ek^clite'iid>  ariigcK  hwm 

his  own  iiawi^fttf«elflsdai£tiil»  itaUBb^'mlg  jM4Vk>o 

j,^a>  Milt,-!,,!!'^  tl.Lini  on  tlif  part!iL>i-=liip.  ^  The  plaintiff 

aAi;i:uv\\i<^  jiiiiLhcr,  «as  to  U-itie  iii:=  atock' iii'tVifly  wilh 

•/Mac  thecoiUinutni;  partcier.'  '"iDehWe  HoA^^baWitnt 

y<  pU^atiDn  io  indemfl^  a^aipEt^fHe  palmei^litp^ 'debts 

I  a-r,c,l   11  InJomnify,  .fiitt   not  "nga^n'st' <Iaiiidg(§''in- 

^.^.cfincl    Ijy   ^oyr   o'»-n   Srong.""')!',,*  Bl  t-nilcrtlii. 

]>lea  you  iiiiglit  Iiiiv'e'sitow'ri  triaf  tlie  jiiilinHIf  niighl 

liave   defended   Mitchell's  action   witti  sdtcesS,  bti  a 
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round'  whicli  tlie  ]ilninliir  novcr  tdolc  ifl''a^YA)per 
looncr.  Iciiiiiot  tiiij  lliat  flic' abidlWe'tiiiyWwifif 
II  I'hc  ijittiicrslil,,  Jctls  by  /„«!<■'  'IH  Jiiit'iitijiiHo 
Dy'iiljusimcht  of  llie'  iiaftiK+ilili>''fflt6uHl«"it«Wn 
iven"llws.'''t(iif  wkk'a  cHlriferm  iS*i«f(A,t'.')J""rtie 
.on-Mjmeif  to'lia^*;  *.!  V-alitWV!Sk' dtaM 

ScnnsO'J  IfiSAVaiUkit';;  (II  ll(!l8d<(lrip  BH««'Wie 

S?%";a,'^ilSf*r!.,»«n''aiM  ^^  llle'1«»W«ir. 

bit!  i,n,si'iKnVbc'cir;-xul-i]ilait.  llJ  miinT<s:/rv.''''"'  ''' 

'I'  ■■  ■•..,.•,,,  ,.,1. 

nHl-lfei«l»  <UrelIda{^a9iwMbMj/«IIK)lia|M1Mf  4e- 
iaKM(»ll|isi>Ue>ldlateclM|iy,tl»ll  tevMlIJCA^d. 
««Mt  ^'^lleatiA  afgOjdgHiila'l^^iHISir  nwo  sirl 

;",  I'aUKi:  li.— Tbc  special  ilai.iagc  licrc  clainifd  *a, 
made  u^i  of  u^bci- laattcrs  besides  ilie  orditiafy  cxjierises 
p^defendjng  an  action,  vii.  tbe  iiiipriionmenfoF'lhe 
plaintitr,  and  bis  expenses  in  rendering  liiinseTrin  ais- 
f^harge  of  his  bail,  and  obtaining  bis  supersedeas,^"  The 
defendant  was  well  ofl'iu  having  tile  case  so  lavoiirafcTy  left 
fcotlicjury;  for  as  bis  covenant  bound  him  to  pay  the 
j^^nersbip  debts,  and  by  his  breach  of  it  he  drove  the 
.Jjldilltiff  to  incur  expense  and  suffer  imprisonnient,  the 
tlf^tter  may  recover  damages  for  the  whole,  Ulie  evi- 
fdeni:e  of  Itaac's  attorney's  bill  was  properly  rejected, 
ifa  was  also  the  partnership  deed,  which,  Jiowevcr,  is 
J.^T^iVmiTil  ^^}i  "^'^V^  condition  of  th^  bond:  we  liave 

The  other  baroDs  concurring. 

Rule  diBcharged. 
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J^BINI)  against  HAf^SHiRE. 


In  trover  for  a  TpROVER  fof  a  forelgti  bill  of  exdiatigfe,  6Uted  to  be 

Akted   28th  'Aiigust  1S35,  and  to  b)d   diHim  by 


bill  of  ex- 
change, it 


appeared  from  Iffydii  aitd  Pdfhes  oh  mA  accepited'  by  ffyde  &  Co.,  Ibr 

iKfd^^*  aQ  payWdht  td  l/i/h&:  or  otti^^;  bf  the  sUtti t>f  T>oi!M.  afer- 

fendant  Rftg  ^t'  iiinety  ddys'JlgHt,  kHd*  ^uyp'orting  to  be  ihdoi^ 

lKi^'«!^ril  b>''i/i^e/^  t'o't!H4'1)fder'iir  itftt.  :i^iitf,ihe'irife  6f  the 

dentin£«g-  dttihdiff:*'  Tlfeiiif:  fWfit/lfhe  tfett^^  i^iibttdH, 

it  fr^  the  tHa*t'(H<J'^I^iht1ff  Ki-a  n6  po^kHfrAtW^  bill  ;-tbi»diy, 


order  of  the      ^A"^'  tH^'*^i*ei»kyd''bV^tly6  ksJtd^A'/Jt^'tb  h^ticT'c/^itf'fo 


bV 

Diaintiff's  wife  *    L 

(iJnn<0.   The  Mrs.  Brind,  the  wife  of  the  plaintiff,  'fHb'^tl''nfl"bf 
defendant  wa,  fcifcKSlnW;  fidit  b'ftfo^y'lh'A  lleferftfinld(A»ia'fik»d/'4^  to 

directed  by  •  °  ...  .       , 


l/,Aer  to  Lnd  tfife  Siia' 'Mi's. '^Wfe^'flie  ^ffii '  Kll  bY  exHiAngfe;  ^d 
M^/firiS  '"^  wUboui^'atiy'^egrig^lic^  'bi'mpro^ef  'Mifou  tbe  ^irt 
for  her  school-  of  tbi  '  defi^nd^nti'  arid  Bbforc  any  denikhd  6f  the'^kid 
IhUdren '  Wlj  6f  ei^iangfe  Wy  the  plalhtiff  br  th^  s^id'Mw. 'Bmrf, 
The  defendant  ^^^yj  wtiflst  tli^  ^atiiW  <^as  111  the  hfttids  and  possession  of 

got  the  bill  ac-      i-      -    >,  lii,   ■  ••         *     «  «    <*         *   ■  •   "' 

the  defendarit  on  the  direction  and  for  the  purpose 
a?oresk1d;'t()  wit;  dh  the  2*th  'Novemh^  1835,  the  said 


thiitr  coUtitermanded  ahd  revoked  the  said  direction, 
and  then  directed  the  defendant  to  keep  the  said  bill  of 


cepted  by  the 

drawees  in 

Englandj  gave 

Mrs.  Br  hid 

notice,  by  a 

letter  sent  by 

post,  that  he  ■  '    '       ■  ' 

had  received  and..liflfl;tiu^  bitLfor  the  purpt^o^  direfte4  V  ^^^i  and^^aMd  Mn. 

Brind  to  inform  nun  when  ana  how  it  should  be  delivered,  promising  to  attend  to 

such  information  by  'her)  bat  before  th«  plEdnUiT  or  Mrs.  Brind  demanded  ihe  lull, 

and  while  it  remained  in  the  defendant's  nauds  on  the  direction  and  for  the  purpope 

above  described.  Usher  countermanded  the  direction  he  had  first  given,  and  ordered 

the  defendant  tz)  keep  the  bill  and  its  proceeds  in  his  bands,  and  to  have  *a  fair  scnitkiy 

into  Mrs.  Brind*8  accounts,  and  after  that  to  pay  her  what  might  be  due  to  her. 

No  such  scrutiny  iodk  niacin,  thou^  the  defetidiaut  was  ready  to  make  ft,  and  the  de- 

fcndcint  detained  tliQ  bill.  ,     . 

Held,  on  demurrer,  that  as  the  original  direction  by  Usher  was  countermanded  by 
him  before  the  WIT  bad  been  banded  over  by  the  defendant,  or  accepted  "by  the  plaintSflf 
or  Mrs.  Brind  if^  payi^ient  .of  the  debt  due  by  Usher,  the  defendant  was  not  Oid|le  to 
an  action  of  trover  for  the  bill. 
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inge  and  the  proceeds  thereof  in  his  the  defend-       1986. 

hands,  and  not  to  hand  over  or  deliver  the  said     ^"^T^^^^ 

fexchange,  or  pay  the  proceeds  thereof,  to  the  said  «. 

Brind  or  the  plaftttiff;  whereupbti  he  the   de-   ^Iampshibb. 

.qt»  pursuant  Xq.  such  :revocatioD  an4icquiH;eriqandi 

ubsequ^nt  ^ir^ctioa  of  the  said  U^her  to  k^p  the 

M  m  bis  the  defendant's  hands,  and  the  proceeds 

of,  as  aforesaid^  and  not.  to  pay  the  san^e  to  the 

Ulrs.  Bruid  or  the  pl^ptiffi  on  th^  ^^y  &Pd  year 

saidf  did;  keep  the  said  bill  of  exchange,  and  (ben 

ae4  &nd  still ,  detains  the  aan^e  in  his  the  defend- 

hands  and  po^9sip¥ii  and  refuses. to. If ^ndayo^  or 

^.the  fiiaine  to  thcisaid  Mrs..J3nW  or  the  plaintifi; 

^  duise  afdr^said,  and  as  he  the  defendant,  might 

itiU  may^  lawfully^do  for  th^  caiise  afbr^aa^d,  and 

L  is.  the  detainii>g,^  &c.  wheri^of  tlfe  plainiifi:  hath 

lai|>ed^9.  .;  -.  ,  ,.  .     ,    ..     .     . 

pli|patk>n,  ^bat  bffore  (^/bm,ijrj^  rpfeivedj.bjf  the 

^t}i  ,as  in  ^^e  <  ^aid  plea,  n^eotioiif  d,  tp  mitf,  on  the 

ript  afpres^i^t  .t;f^e  ^ap^  bad  bieep  Jiod9r^e4  by,  the 

fyker,i^d,h^  by  thit^  i^dpf^em^t  ^d,  order^ 

ippobited  th^  said.SMm  of  inoney  in  the  said  bill 

ojped  to  be  paid  tp  the  order  of  the  said  JVIrs. 

/«  the  wife  of  the  s^id  plaintiff;  and  ihat  at  the 

>f  the  detention  Uier^f,  the  said  indorsement  re- 

d  thereon  in  full  force  and  effect :  An4.  the  plain- 

riher  aaitbj  tbat  afterwards  and  after  the  receiving 

I  said  bill  by  the  defendant  for  the  purpose  in  the 

4ea  mentioned,  and  before  the  detention  thereof, 

iefore  the  countermand  and  revocation  in  the  said 

nentioned,  to  wit,  on  the  day  first  aforesaid,  he 

id  defendant  caused  the  said  bill  to  be  presented 

iC^ptance,  and  caused  the  same  to  be  accepted  by 

rawees ;  and  that  after  the  said  acceptance,  he  the 

lefeodant  bad  and  held  the  said  biU  fpr  the  plaio- 

r  the  purpose  aforesaid ;  and  that  after  the  said 


/J 


a, 

c' 


he  UWl^liaMil?  i»infia|5Rw4lfFi*eJMltf  Mn^^fUikl 
in  "Mi^"«»m«>  nf  ««rfc  t<tt#ii»»ot-  |i»f|  ih^iBliJiilMftiiMljiftrrin 

the 

Mrrerdae 

sMijMis^QHMf  toe  to  die jhimM^  »ia^ 
MentftMitd ;  A»l   the    iefcpj^nt  fanha 
befem  attd  ai  die  UB^  audi  a&er  the 
ccmlilK  aMd  bin  fnm  tbesiii  { 


»  w  iflilBfkk<^<bM$i|Ml(FM^ 


eMTCT 


iwcn  g»ieD<  by  ue  defeqaan  t  to  tbe  uM 
tbezeiD  allegecl  to  be  *  Botaoeihami«!t) 
osited  tbe  <«id  bill  foe  the  puipcte  inth 
iftthatbehtilfftileged:  Aodi^frdsfetiA 
tjutaucb  notice  waSBe&tbjr  thodefendm 
the  general  poit  tO'^tke  'Stiid'  Mi».  A 
feBdant  not  having  paid  the  postage 
Mn.  Srind,  or  the  pkiiitiff».>paid  41h 
aUBe^'wUcb  i»  the  said  expetue  of  oc 
ndtiee'from  Iiib  tfaedefieadant'  to-  the 
in  ths  riaid.  Tei^cation  nentionod ;  eii' 
saitb,  that  by  reewn  of  the  premiae 
and  Btill  doth  detain  in  hie  hands  thi 
change,  and  that  he  has  had  no  fair  sc 
gation  oC.tbe  said  Mcouiit>t  and  that 
been  and  still  is  ready,  on  a -fair  scrnl 
Mrs.  Avufa  accounts,  and  after  a  Sail 
pay:  her  what  may  be  due  to  her»:pur 
directions  of  the  said.  U*btr  &e. 

Surrejoinder,  that  the  said  reroeat 
mand,  atid  the  said  (KrecUon  by  die'i 
plea  and  rejcnnder  mentioned,  itatfi 
ceited  by  the  defendant,  to  wit,  on  tht 
18S5,  and  that  the  said  reTocitloni-ftC 
had  and  received  by  the  defendaat  u 
fendent  caused  the  said  UU  to  be  ae 


II  itbe  Mid  ]^4lxMitiM«d,  MdthAli'lie'liM^lJ^    ^^iT^^ 
ftr  'Ihiil* tpuf jp€^i'  tnd  uiiHi  aftief  tfaa  d«CMidalit  ^ 

Mthe'Mde  sb<)oId  bedeSmed^  jtiid<uiitil4ft6# 
ifiHidatit  Uttd^tobk  anH  piNimfaied'  thtt  '8uabviti«» 
tkm  thottld  b^  AtMiid«df  to;  'md>  tmtii  i«ft«p  tbe 
V^fiM  tbe*KpeitfM^ibf'>ttotu^«ying^'t^iBitid''ilotioo 
the<  deftMdivnlr.toi^he  )mAiMM;>£hifik^<  M^ntthti 
i^ioaMoU'iUlegedv  eoiMludii)jf^t5>tlM;c(lu^        'i^ 

htk  thei'fbHo^itlg^'i^uhd  6f>iSteeMfld^itm^ 

boi  ^  ittM»d>  lid '  -  tib' i  mil^ 

tbb'iKimjtMdetf  M  ll«d4ni>iiiw^>b4oai|s^iit>tfpi^e(iyb 

litilikdin^ft  aiid^|adfiiftM(#9(^cii0i8imiejiiitddbri 

lbft:iid6fepdaiA  ^:(|h^la^|ttk[  ^iUi*^\^)l  iMt 

Aiti^ntt$Mwt%m  iMbqdtnftif  4iftt(dtf<hd4idbi&«pAtt 

'*jf  iUdimmH  :butJ  nM  idiiliirfaredi  «ro^  itisi'  •  UKg^^Sm 

pilirtuifniirf,  «dfidHnb(^{fn>fM«4;''iki(''tM 

^rl|i  jpaMkdttdibaf^{ot»'i^sted(bi  iMT  bttsbidid  inf  la«r 

■  ll'.'i   ;)••  '    jii,   ^L(n;ii    ^jsi    fu   iff*  i'>i.i    illuh   I'.ii-.   !><!:: 

ggita^for '  the  idefiindairtiaMipportttd'  tM?  dbmoiMi^ 
ikMkd  to!  WUUtitiis  v^Et^M  {aji '  -[jParrite  >Bl 
^' 'long  pleadings  jtfe  ain-  daborale  d^oMW'tli^ 
iiiiit>ii«  tbe  dMlaradon,  tbatr>libejpla}ndff  wa^  p08f 
I  of  the  bill.]    The  Court  iailed  on  I   -  w-    t     ,,'. 

r«(«ir  to  «uppprt  (bfs  ^urrej<»jnd^r  Tbe.piriDcipjL? 
fliof^y^JEverifU  ia  ^ppt  applicabW»  4^  ti^  papf 
»ff  for  fpant  gC  the  privity,  j9Qp€|aaary.  to  ,sa,pp|0^*t 
^\t  ikj^  ipof^ey  h^daqd  received;  ivh^ireas  this 
iaikfOJfghU  tQ  recover  a  ,<pecifiic  bill  itael^  w^iidlpt 
0QP  refpit^di  IjuivUig.i]|eep  m49i7sed.  ^ver  19)  aucb 
;ial  Qaaimi&r  as  passed  tl^e  property  in  it.  to  tbe 

(ii)  UEa&t,  58«. 


1  |j«p(f<W» ,« 
ifcambartl  inMrtiMH^nrtH^ 

-riiorn^iip  in,  jiM«jisi<iiMtiiA<  it 

c>liil«aBl>1Mljltll,diMrl)im,t4illlwA4t4 

lB<ellinlcl)|iitaifIIl«„t«IW%iP%«)MTB 
oiUliqilimifcaitkEllililllllMtlBlSilllKgi 

».>o#i<)!iio,mwii-jj>iii^ia,|Tir 

flrud'.beiiefit.  [Por*,S„i(fc(|Bfi5« 
the  drawer*!  hand-writing,  and  not  tl 

^ifariUng4a\ltkrt'III  ihti^mim.'tjW^ji 
'lUUll'ifei»tiIi>«r(o^(<f)pK>t«n;^i 

Jitbnctklt  l!iaiMMl,'M(>l  t)||i«>dlin<a' 
whodmllldolMilliittorll  KMlioMdjiil^ 

■MtrajimPuB.  ,jN*wtl«»*(l««wtfc|| 
. llaiilillul v/roa.Aiiat «n!itn>4/  Att 

'ibmBekte  badntAlienithfMl^Kfif^ 

''«KitiKatda]F£ln4ttap.theiriiatentiflP|  t 


IN  TBB  Sixth  Year  op  WILLIAM  IV. 

e  B.  No,  the^  must  give  up  the  bill  to  him  who 

«'n'%¥^rWmiiiilb  '^«tt9th^«»itWWtfd*fki   H^*"**"- 

■^im'^^m  '^  ^fiHla'  ^tt»ubA«tibif)  vizrwTibift 

bb  od  oj  ei  lfi«I  oiIj  hioiIv^  oJ  ^lisq  iBluDili«q  orfl 

^  if't/tJIU^,  ^ie^'M  hiNMgsAtiVtedMitai  the 
IK^Iflaiiitlfi^'fiHaiflDM^f  «biM^{»<ft  ifaodrflrMfc 

AT^yiiSjegiMiiltns^  ^  «ili«if>bCitnAc, 
r  tiU9^W>ft(i  Sdltalnideiagaiiai  the  fpr^jtea^odr 
ii'''4^ib|'fiIi»l»i}q*J^sto6  «ll3encCli^ibUhaBa- 
('y^  '>aJ§Wl¥il8«K(rf>Mcit*:«lMb^ia«liia>Iwiai>fiD 
P'tt^(9i»bc!e^  dit^Wiy^f  Mv  <»ti«ini(ragab)r 

^itHF  iS^i3neeOh:^'^&4itaSi»iqta»m0aatA,  lite, 

i  km  fUiUk^yilmoon  <4r  «dtl^Wfnit9  dw^^**." 

Jt^  9»hFdIBp^N^irt>^^t>H^<P  oAolpidingql, 
I  li^'H^m^a  Abti^mffpr^iiMf  vlMlnfaeibs 
iPtJ=Tffi#«ff««i^o^dAtn*l.]  .Jaanada'bwtil 
■nn  1o  JBdj  Jon  fma  ,§nijhw-l)nsd  aiswaib  adj 

!i%^^i2i]Mflft^fi^flH§-|JkS^'&oiwtUb«itl»pp>- 
lk/>lite^l#«  ,»«««|W*  Ifr4«fiai4k8n<«ii«he 

iiaafmSiP^t^'iiim  tlleJ4>ilf(iOJelfifdmbetf  uie. 

if^kif;  Huk  yhtm^k  iteirlletto^AVhdiiBdiHfey 
(bt^1«^tt^iKd  (Wleblfan-tt^iJ^/idi  ^adirfeetiadby 
hc^  fb)  pby'HMi^ferjib^ailAfMl'lierkMKminins 
ffliHiaiibie^'^"1iim>,  tfii'  iPJai  exeoatccEjiby.illie 

irC/'     :.•      11.11^  .        •      ,  .      .,.;,,      ,  ,.   ^  ,.      „,.     .„, 


qji  tfnftiMnirBiitttniii/iiwiiiiriMiNi 

tract  between  the  plaintiff  and  defenc 
latter  proposed,  that  in  a  certain  evi 
Iiappenedi'«tie>nH  %lMataiUltt90plRi 


'illilIcdHl»  BJ^  «ia''Q^'ie^inion  t 
laid  down  in  WiUiamt  v,  Ev«rtit  01 
case,  though  the  form  of  action  is 
presentment  of  this  bill  for  acce|rtanoe 
much  trouble,  did  not  alter  the  prope 
any  thing  else  appear  sufficient  to 
Then  the  case  c6nui  tO  tUl  qtWati 
thing  has  been  done  between  die  de 
the  bill  was  sent  as  agent  of  the  1 
person  for  whose  use  the  moaey  wi 


U)ZU 
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b^ai  J196  WiUiama  v^  Enerett\9  \j^  poii<  ng^ioflt       X^Sft* 

case  to  be,  tbat  4>be.p«rties.to.livh9ni;(t}i!ei(^Ms  1;. 

d  •  may,  ''  iHjld;  U  till  received,  4nd,  !i|^<  amo^t  H^i^i^f. 
^ceivedy  £>r  the  n^e  of  the:t:^itt(9r  hiiniselfj  ^nfS^i 
"P  eng^ement  entered,  ii^tp.by.  th^mMv.^  with 
$on  who  is  the  object  of  tbe.remitlw^Oi  tbey 
Included  themselves  from  sp  doppgn  ^i^d^^haye 
liated  tbe'remUtanqe  to  ^h^  ui^^  of.  ^uch.per- 
But  what  has  foee^  done  bere?<{  .Thougjh  the 
f  the  defendant  states  hiB  readiness, to,  )lq)d  the 

the  plaintiff's  use,  there  is!  no  a^iH  bythe 
fto  receive  it  in  payment  of  th^  debt  duefr<$m 
4nd  the  utmoat.tO:  which  it  amounts  is  an  oiflbr 
f^nt,  to  hdd  thie  .;biU  foe  thfe  party:  oil  whosfe 
:the  remittance  tr^s  made5>  if  h^  should  assent 
.ye  it  ia  payment  of  thCfd^ht  doe  fr(H|^  thefi^- 

Then  thene  S»no  such  *'.a{)propriatioi|."oif  this 
U described , by  liord  JElknboiough. )x\  JVUm^ms 

i       '"■■  '  ■  ■       '!■!  :;    .    '.   :■■•  jj,-L'    .[t;-'MMri:i    'iM.l 

msoK  Bv-^I  am.of  ^e  wite  <nP^i^M>P*[rjfio  r:>..i 

Judgment  ftxr  thfe  4efendfnlt. 


I    , 


800  CASES  IN  EASTER  TERM 

1836. 
^^^^^^'^^  Ex  parte  James  Parry. 

An  attorney,  JRCHBOLD  moved  for  the  re-admission  of  Mr. 
who,  having      yi  _^ , 

ceased  to  prac-  Parry  as  an  attorney  of  this  court.      In  looObe 

tiTO^hM  Wn  ^^^  *^®"  admitted  an  attorney  of  the  court  of  King's 
re-admitted  in  Bench,  and  in  1831  had  been  admitted  in  this  court 
Khig^^Bench  ^^^  practising  for  some  time,  he  had  ceased  to  take 
may  be  re-ad-  out  a  certificate.  He  had  recently  applied  to  the 
court  without  court  of  King's  Bench  to  be  re-admitted,  which  that 
putting  up  a  court  had  permitted  without  the  payment  of  any  fine, 
making  the  on  putting  up  the  usual  notice  and  making  the  usual 
usual  affidavit  affidavit.    The  question  was,  whether  he  must  put  up 

a  notice  and  make  an  afiidavit  in  this  court.  This  is 
not  so  strong  a  case  as  £x  parte  Yeates  (a).  There 
an  attorney,  who  had  been  struck  off  the  roll  of  the 
court  of  King's  Bench  for  misconduct,  was  struck  off 
that  of  the  Common  Pleas,  on  reading  the  rule  ibr 
striking  him  off  the  roll  in  the  King's  Bench.  His  m- 
nocence  of  the  alleged  misconduct  being  afterwards 
shown  to  the  satisfaction  of  the  judges  of  the  King's 
Bench,  he  was  re-admitted  there,  and  the  court  of 
Common  Pleas  also  re-admitted  him  without  the  pay- 
ment of  any  arrears  of  duty  or  fine. 

Parke  B. — You  apply  for  your  client  to  be  re- 
admitted here,  simply  because  he  is  regularly  an  attor- 
ney of  another  court. 

Per  Curiam. — Let  the  rule  be  absolute  for  his  re- 
admission. 


.-». 


Role  absolute. 

(o)  2  Moo.  &  Sc.  618 ;  1  Dowl.  P.  C.  724. 
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1836.  . 
Ingle  against  Bell. 

RESPASS    for  assault   and   false  imprisonment.  ^"  t^spass  for 

assault  SLod 

Plea:  as  to  the  assault  and  giving  the  plaintiff  in  false  imprison* 
rge  to  a  certain  policeman ,  and  forcing  and  com-  ?7^*'j**® 
iDg  him  to  go  in  custody  of  the  said  policeman  pleaded  that 
mgh  the  streets  to  a  certain  house,  and  there  im-  a^temptod 
Kming  and  keeping  and  detaining  him  in  prison,  as  forcibly  to 
he  said  declaration  mentioned ;  that  the  defendant  enter  the  mes- 
t  lawfully  possessed  of  a  certain  messuage  or  public-  ^"^S?  ®/ 

public-house 
186  situate  at  &c.,  in  which  he  inhabited,  dwelt,  and  of  the  defend- 

ried  on  business,  and  the  defendant  being  so  pos-  ??^  without 
led  thereof,  the  plaintiff,  just  before  the  said  time  ivhereupon  the 
m  &c.,  with  force  and  arms  and  with  a  strong  hand,  ^^^^^  such^' 
attempt  and  endeavour  forcibly  to  break  into  and  entrance,  and 

because  the 

srthe  said  messuage  or  public-house  of  the  defend-  plaintiff  be- 
without  the  leave  and  licence  and  against  the  will  "?^^  himself 

-        -   ^      -  .  1        ,    /.      ,  «      violently  and 

Bie  defendant ;   whereupon  the  defendant  at  the  created  a  dis- 
time  when  &c.,  being  in  the  said  messuage  or  Jhe^^t'reet  bv 
Iks-house,  in  order  to  preserve  the  peaceable  and  v^hich  means 
It  possession  thereof,  did  resist  and  oppose  such  agg^n^d  and 
ance  of  the  plaintiff  into  his  said  messuage  or  the  defend- 

ant  s  business 

fic-house»  and  in  so  doing,  and  because  the  plain-  interrupted, 
beliaved  himself  violently  and  created  a  disturb-  ^^^  ^"  ^^^' 

•'  tomers  an- 

e  m  the  street,  by  which  means  a  mob  was  assem-  noyed,  and 
I  and  the  defendant's  business  interrupted,  and  his  p^fn^-^^^ 
tomers  annoyed,  and  because  the  plaintiff  threat-  threatened  to 

d.  ^.  ,  .  i«ii.i^  continue  such 

to  continue  and  persevere  m  such  violent  conduct  violent  con- 
duct, and  to 
9  bis  attempts  and  efforts  to  get  into  the  house,  and  because  no  request  or  en- 
f  of  the  defendant  to  the  plaintiff  to  abstain  from  and  abandon  his  attempts  and 
il  was  complied  with,  the  defendant,  in  order  to  preserve  the  peace  and  to  secure 
'fffrom  a  renewal  of  such  attempts  and  efforts,  gave  the  plaintiff  in  charge  to  a 
able  to  be  carried  before  a  justice,  who  discharged  him.  The  plea  was  held 
%fter  verdict,  for  it  must  have  been  supported  at  the  trial  by  proof  that  there 
laoger  of  a  renewal  of  the  breach  of  the  peace  originally  committed  in  attempt- 
» break  into  the  house. 

\L.  1.  3  F 


house,  to  give  the  plaintiff  m  cbai^  b 
then  b^g  a  constable  and  peace  off 
plaintiff  into  custody  and  safely  kei 
could  be  carried  and  conreyed,  and 
▼ey  him  before  some  justice  of  the  ] 
mined  by  and  before  him  touching  t 
to  be  further  dealt  with  according  b 
that  occasion  the  sud  W.  Sexton,  so 
stable  and  peace  officer  as  afwesaid 
of  the  defendant,  did  take  the  plaint 
and  OS  soon  &s  conveniently  could  be, 
the  plaintiff  was  carried  and  convey 
Roe,  a  justice  of  peace,  who  exanunei 
him.  Verification.  Replication,  de  ii 
At  the  trial  before  Liotd  Abutger  i 
dlesex  sittings  after  last  MickadmoM 
sonment  complained  of  was  proved  by 
defendant  had  a  verdict.  PltUt  after 
rule  to  show  cause  why  judgment  al 
tered  up  for  the  pUuntiff  non  obstante 


Wordsworth  showed  cause.  The  [ 
justification,  for  it  shows  that  the  pi 
forcibly  to  enter  the  defendant's  hotu 
disturbance  in  the  street,  by  which 


^A     i\.„i   1... 
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»der  to  presenre  the  peace^  to  give  the  plaintiff  in       1886. 

ige  to  a  constable.     Timothy  t.  Simpson  (a)  is  in 

nt 

Plan  and  Baniow  contri.  This  case  differs  from 
I  m  Timoihff  t.  Simpson,  where  the  person  given  in 
figt  was  in  the  defendant's  shop  creating  a  disturb- 
^  and  refbsing  to  leave  it  when  requested.  HerCi 
>  plaintiff  was  in  the  street,  and  does  not  appear  to 
re  been  guilty  of  any  breach  of  the  peace  at  the 
le  he  was  given  in  charge ;  and  if  he  had  been  so 
Ity  on  any  previous  occasion  it  is  clear  that  it  had 
isedi  for  the  plea  states  the  plaintiff  to  have  threat- 
id  to  cmtinoe  his  violent  conduct.  The  disturbing 
I  defendant's  customers,  and  the  mere  apprehension 
the  plaintiff's  executing  his  threat,  are  not  sufficient 
justify  giving  him  in  charge.  Even  had  the  consta- 
i  heard  the  plaintiff^s  threats  to  renew  the  affray, 
eould  not  have  taken  him  after  the  breach  of  the 
•ee  had  ended.  IParAe  B.  The  plea  does  not  show 
It  the  breach  of  the  peace  had  ceased,  but  the  con- 
vy.  Danger  of  a  renewal  of  the  breach  of  the 
ice  being  renewed,  must  have  been  shown  at  the 
il  in  order  to  maintain  the  plea.  Alderson  B. 
beats  may  be  by  gestures  as  well  as  words  (&).] 
IS  original  breach  of  the  peace,  viz.  the  plaintiff's 
tempt  to  break  into  the  house,  had  ended  ;  he  then, 
die  in  the  street,  threatened  to  renew  that  attempt. 
harhe  B.  To  nuuntain  this  plea,  the  defendant  must 
*e  shown  that  the  breach  of  the  peace  was  not  corn- 
sidy  over,  and  that  at  the  time  the  plaintiff  was 
tai  into  custody  he  was  on  the  spot,  and  that  there 

i)  5  Tyr.  244. 

\)  Show  of  force  (withoMt  actoil  anault)  has  been  held  sufficient  to 

Citite  forcible  entry,  MUner  t.  Maclean,  2  C.  &  P.  17  ;  Bex  v.  Smyth, 

&P.201. 


Inglb 

V. 
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1836.  was  then  danger  of  a  renewal  of  his  Tiolence,  and  that 
proof  would  be  sufficient.  These  points  being  part  of 
the  cause  of  imprisonment^  were  material,  and  pat  in 

Bell.  issue  by  the  replication  de  injuria,  and  all  the  intend- 
ment which  we  can  make  after  verdict  is,  that  aQ  tiie 
material  facts  are  proved.  The  plea  is  tantamount  to 
averring,  that  it  being  necessary  to  give  the  plaintiff 
into  the  custody  of  a  police  officer,  in  order  to  prevent 
a  breach  of  the  peace,  the  defendant  did  so.]  The 
justice  could  not  bind  the  plaintiff  over  to  keep  the 
peace,  for  merely  threatening  to  break  open  the  house. 
No  affiray,  riot,  or  forcible  entry  are  shown  by  the  plea. 
The  justice's  authority  in  cases  of  forcible  entry,  is 
found  in  2  Burn's  Justice,  tit.  Forcible  JEnfry,  and 
shows,  that  to  found  it  a  complete  forcible  entry  is  first 
requisite,  and,  secondly,  a  complaint  before  the  justice. 

Lord  Abinoer  C.  B. — The  plea  alleges  facts  so 
nearly  amounting  to  a  riot,  that  I  think  it  a  suffident 
justification  after  verdict.  There  must  be  a  remedy 
against  a  man  who  attempts  to  break  into  a  house,  and 
by  so  doing  gathers  a  mob  at  the  door,  to  the  disturb- 
ance and  annoyance  of  the  inmates. 

Parke  B. — The  plea  is  at  all  events  good  after 
verdict.  Indeed ,  were  it  necessary,  I  should  say  it 
sets  forth  enough  to  show  an  unlawful  assembly. 

[i  Alderson  B. — The  word  *  mob'  in  the  plea  ex- 
cludes all  inference  founded  on  there  being  but  one 
person  on  the  spot. 

Rule  discharged. 
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I  the  matter  of  the  estreated  Recognizance  of  P£TEr 
Morris  of  Swansea^  Master  Mariner. 

15^  N,  ROGERS  moved  to  discharge  the  recog-  Notice  of  a 

nizance,  defendant  stating  that  notice  of  the  charee^an  ^ 
odon  had  been  given  to  the  solicitor  for  the  corpora-  treated  recog- 
m  of  the  city  of  London^  to  whom  the  recognizances  be  given  to 
treated,  having  been  forfeited  within  the  city,  be-  ^®  attornw- 

ffeueraiy  wue™ 
Dged.  ther  the  estreat 

in  question 
has  been  in 

Lord  Abinger  C.  B. — Prima  fade  these  estreats  fact  granted 
long  to  the  crown,  and  we  cannot  take  judicial  notice  crown  by^ 
It  they  are  granted  to  the  corporation  mentioned,  charter  or 
they  are  vested  in  them  by  charter,  the  fact  must 
admitted  by  the  crown  before  we  can  discharge  the 
cognizances.    You  should  serve  the  attorney-general 
tfa  a  notice  of  your  motion,  and  if  he  does  not  appear, 
nay  be  granted  absolutely. — This  having  been  done, 
1  the  attorney-general  not  objecting,  the  motion  ulti- 
tely  prevailed. 


Williams  against  Hosier. 

¥  ANSEL  moved  for  a  distringas.     The  Court  A  distringas 
(Lord  Abinger  C.  B.,  Parke  B.,   Bolland  and  granted  if  it 

mey  Bsi)  postponed  the  granting  the  writ,  in  the  does  not  suffi- 
n  «. ,     .  1  ,        1      :i  /.     1     .  cienUy  appear 

snce  of  an  affidavit  to  show  that  the  defendant  was  that  the  de- 

ly  at  home  or  in  the  neighbourhood,  at  the  time  ^^Uome^r'in 
calls  were  made  (a).  the  neighbour^ 

hood  at  the 
time  the  calls 
)  See  WinsianUy  v.  tldge,  1  Tyr.  279  j  Godkin  v.  Redgate,  Id.  289  ;  were  made* 

V.  Bower,  2  Dowl.  P.  C.  1 ;  Anon.  1  Tyr.  R.  499;  Anon.  8  Taunt. 

Fitker  v.  Goodwin,  2  Tyr.  164  j  Anon,  2  Tyr.  165. 
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Bayley  against  RnoiEix* 

The  plaintiff  A  SSUMPSIT  for  wages,  by  an  aMWtaiit-«irgeon 
defendant  as  against  bis  master.    Pleas:  first,  the  general  itfoe; 

an  assistant-  secondly,  payment  of  money  into  court.  The  fdHowing 
161  days,  facts  appeared  at  the  trial  before  Gwmey  B.  at  the 
if^SSt^  I'ondou  sittings  after  last  temu  The  particaUrs  of 
to  a  hospital  demand  claimed  salary  for  161  days,  at  the  rate  of 
monthTand  200/.  per  annum.  Evidence  was  given  that  the  plain- 
P°  Reaving  tiff  had  served  the  defendant  for  that  period,  and  diat 
turned  to  the  he  had  received  different  stuns  firom  the  defendant  at 
^^^^ted'b^  various  indefinite  periods.  No  express  contract  of 
defendant  to  huing  appeared.  After  the  161  days  had  elapsed^  the 
s^tfic  ^^  phuntiff  being  ill,  went  to  a  hospital  and  remained 
tract  of  hiring  there  three  months,  but  did  not  return  to  the  plaintiff's 
Payments  had  employ,  nor  was  requested  to  do  so.  For  the  defbid- 
been  madeto    ant  it  was  said,  that  upon  this  evidence  a  general 

the  plaintiff  t.,  i..        i.  i_ 

on  account  huring,  which  was  in  law  a  hiring  for  a  year^  must  be 
imTh^^^  presumed,  so  that  the  plaintiff  could  recover  no  wages 
but  were  of  for  want  of  completing  the  year's  service  (a).  The 
amounts  with-  ^^^^^^  baron  doubted  whether  there  was  evidence 
out  reference     of  a  hiring  for  a  year,  and  held,  that  if  there  was,  the 

to  any  distinct       ,  .  .  .  ^     r  ^        j-j 

periods  of  a  ^^^^  agamst  apportionmg  wages  m  respect  oi  tune  dia 
year,  or  to  any  ^ot  prevent  the  plaintiff  jfrom  recovering  rateably  for 

fixed  compen-  .  .  o  ^ 

satioo  payable  the  period  of  his  service,  as  the  complete  perfimnanoe 
h.  Held  Aat  ^^  ^^  contract  was  prevented  by  the  act  of  God. 
if  there  was  Verdict  for  the  plaintiff  on  both  issues  with  BQL  16f. 
of  a  hiring,  it    ^hunages  on  the  first  plea. 

did  not 
amount  to  a 

general  hiring,  Theobald  moved  for  a  new  trial.  Unless  the  year's 
Quemlv^        ser>'ice  was  performed,  or  the  dismissal  was  improper, 

hiring  for  a 

year," but  that  (<*)  ^  *he  note  to  AW/oji  v.  AhUii,  5  Tyr.  714. 

it  showed  a 

contract  to  pay  such  wa2:es  for  the  plaintiff's  services  as  they  shookl  be  worth,  lod 

that  the  plaintiff  was  entiUed  to  recorer  accordingly  pro  rata. 
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le  plaintiff  cannot  recover ;  Countess  of  Plymouth  v. 
'hroffmorton(a).  He  ako  cited  Thomas  y,  Williams  {b), 
ieeston  v.  CoUyer  (c),  Ridgway  v.  Hungerford  Market 
^4mpoaiy  (rf),  and  Turner  v.  Robinson  (e). 

Lord  Abingbr  C.  B. — There  was  no  evidence  of 
97  hiring  at  all,  but  of  service  only.  Then  the  jury 
mt  at  liberty  to  infer  that  the  contract  between  the 
iities  was  for  payment  to  the  plaintiff  of  such  a  sum 
s  his  services  should  be  worth.  That  has  been  done, 
ad  I  think  rightly. 

Parke  B. — I  agree  that  proof  of  a  general  hiring, 
ndiout  further  evidence,  must  be  taken  to  establish  a 
iiing  for  a  year ;  but  even  supposing  that  there  was 
i  Ais  case  general  evidence  of  a  hiring,  the  evidence 
bondantly  shows  that  there  was  no  hiring  for  a  year. 
Hie  payments  which  were  made  from  time  to  time 
rave  of  various  sums,  without  being  proved  to  have 
Men  on  account  of  any  fractional  parts  of  the  year,  or 
'sny  specific  salary  or  compensation  which  was  to 
^  paid  at  the  end  of  it.  The  plaintiff's  illness  sepa- 
^d  him  from  the  defendant;  but  on  his  recovery  he 
^er  returned  to  the  service  nor  was  requested  to  do 
0  in  order  to  complete  it.  My  lord  chief  baron  was 
(sver  requested  to  ask  the  jury,  whether  or  not  there 
•^  a  yearly  hiring.  Probably  that  was  thought  unne- 
Cttary  or  useless  on  this  evidence. 


80 
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The  other  barons  concurred. 


Rule  refused,  but  a  rule  was  granted 
to  reduce  the  damages. 

(a)  In  Error,  1  Saik.  65;  S.  C.  3  Mod.  153. 

(6)  1  Adol.  &  £11. 685.  (c)  4  Bing.  309. 

{d)  3  AdoL  &  £U.  171.  (e)  5  Bar.  &  Adol.  789. 
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Langley  against  the  Earl  of  Oxford. 

Action  on  a  T^EBT  on  bond  in  the  penal  sum  of  ISOOL  The 
Pl^^^«t  •^"^  ^^^  condition  were  set  out  on  oyer,  by  which 

factum.    A  it  appeared  that  the  bond  was  given  for  payment  of 

fifen^T*  650/.,  "  with  interest  for  the  same  after  the  rate  of  5i 

be  changed,  fo^  ea^h  hundred  pounds  by  the  year,"     The  jJca 

making  it  one  ^  * 

of  the  tennsof  was^  that  the  words  between  inverted  4»>imna8  respect- 
S  dSndS  ^"S  ^'^^  interest,  had  been  mserted  in  the  condition 
shoald  admit    after  the  execution  of  the  bond.     ReplicatioD,  that 

ing  of  Uirat-  ^^^7  ^^^  "^^'  ^^  ^^  ^"^^  before  Lord  AKnger  C.  B. 
testing  witness  at  the  sittings  at  Westminster  after  last  Hilary  term, 
of  the  cause"  ^he  bond  was  produced  by  the  plaintiff.  Its  executioD 
in  case  he         appeared  to  be  attested  by  a  subscribing  witness,  who 

should  not  *  *  ^        ^  1  •  r      • 

then  be  found,  did  not  appear;  but  it  was  proved,  to  the  satisuctioa 
Sd  fvirf^t  ^^^^®  ^^*^^  \i^xovi,  that  search  sufficient  to  excuse  his 
at  the  trial,  being  produced,  had  been  vainly  made  after  him. 
aside  with  ^^^  ^^  ^^^  handwriting  proved,  but  the  plaintiff 
leare  to  de-  relied  on  a  baron's  order  dated  10th  February  1835, 
amend  the  for  changing  the  venue  from  Carmarthenshire  to  Midr 
tuT'^V^^V^h  ^'^*^^  ^y  consent  of  parties,  the  defendant  thereby 
condition  undertaking  to  admit  on  the  trial  of  the  cause  that  the 
^e  bond^and  ^^'^station  was  in  the  liandwriting  of  the  witness,  in 
condition  case  he  could  not  be  found.  Since  that  order  the 
on  oyer,  the  plaintiff  obtained  a  verdict  in  this  cause,  the  plea  being 
*^?^^H^°^  W07I  est  factum  only,  without  setting  out  the  words  in 
cially,  alleging  question  on  oyer.  That  verdict  was  set  aside  in 
diUo^h^**"  7W«i7y  term  1835,  and  a  new  trial  ordered,  on  pay- 
been  altered  ment  of  costs  by  the  plaintiff,  and  giving  him  leave  to 
was  executed.  ^^^"^    his   declaration.       The   defendant   thereupon 

Held,  that  the  amended  his  plea,  by  setting  out  on  oyer  the  words 

admission  . 

consented  to      respecting   the  interest.      For  the    defendant  it  was 

TOs^^oFthe       """g^^*  ^h^t  ^ho  baron's  order  only  applied  to  the  evi- 

first  trial  was 

lUso  evidence  for  the  plaintiff  at  the  second  trial,  no  alteration  having  been  made  in 

the  issues  a&  far  as  concerned  the  admission. 
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£n€e  to  be  adduced  at  the  original  trial,  and  that  the 
landwriting  of  the  attesting  witness  was,  therefore, 
necessary  to  be  proved.  The  learned  chief  baron 
idmitted  the  bond  in  evidence,  but  gave  leave  to  move 
to  eater  a  nonsuit  on  the  point.  The  bond  produced 
VIS  in  the  common  printed  form  of  a  money  bond,  and 
Ae  words  **  with  interest  for  the  same  after  the  rate 
of  5/.  for  each  hundred  pounds  by  the  year,"  had  been 
Viitten  m  the  blank  space  usually  left  in  printed  forms. 
k  fine  however  had  been  drawn  along  the  form,  either 
before  or  after  the  words  were  written,  but  neither 
plaintiff  nor  defendant  proved  the  state  of  the  bond  at 
he  time  it  was  executed.  It  was  left  to  the  jury,  by 
be  chief  baron,  to  say,  whether,  in  the  absence  of  all 
BCber  evidence  than  the  above,  the  circumstance  of  the 
tine  running  through  the  words  raised  such  a  suspicion 
in  their  minds  as  to  make  it  necessary  for  the  plaintiff 
ko  explain  how  it  came  there.  The  jury  answered, 
duit  the  appearance  of  the  bond  did  not  justify  any 
mipicion  that  it  had  been  altered  after  its  execution, 
uui  added,  that  the  small  size  of  the  writing  in  which 
^  words  respecting  the  interest  were  added^  and 
"^Uch  was  in  the  same  handwriting  with  the  written 

•t  which  preceded,  {viz.  the  plaintiff's)  had  con- 

• 

^ced  them  that  they  were  inserted  before  the  execu- 
^O.    Verdict  for  the  plaintiff. 


1836. 


Langley 

V. 

Earl  of 
Oxford. 


Sir  William  Follett  now  moved  to  enter  a  nonsuit. 
he  baron's  order  for  admitting  the  handwriting  of  the 
^ting  witness,  if  he  could  not  be  found,  was  no 
iiger  in  force  against  the  common  rule  of  evidence 
the  second  trial.  It  only  applied  to  the  first 
Ul,  since  which  the  pleadings  have  been  amended 
id  the  issues  altered.  That  fact  distinguishes  this 
Ue  from  those  of  Elton  v.  Larking  (a),  and  Doe  d. 

(a)  1  M.&  Rob.  196i  5.C.  5  C.  &  P.386. 
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Wetherell  y.  Bird(a),  where  written  admimoiii  mide 
(or  the  purpose  of  a  former  trials  were  used  on  a  nar 
trial.  This  is  in  &ct  a  new  record.  Nor  had  any 
inquiry  been  made  after  the  witness  since  the  first  tiiil 
in  JEaster  term  1835,  except  one  at  the  Blenheim  hotdi 
to  which  the  answer  was,  that  he  had  been  ther^ 
though  they  did  not  know  where  he  was  then. 


Per  OMriam.— [Lord  Abinger  C.  B.,  Parhe,  BoOgaid 
and  Gumey  Bs.] — There  has  been  no  alteration  on 
thb  record  of  the  issue,  at  least  as  fiir  as  respects  die 
admission  in  question.  The  admission  is  the  same  as 
if  it  had  been  made  without  a  judge's  order;  it  was 
always  to  be  an  admission  at  the  trial  of  the  canse, 
whenever  it  should  take  place,  no  matter  whether  on  a 
first  or  second  occasion.  Parte  B.  added,  diat  be 
apprehended  that  all  the  facts  stated  in  the  spedal 
plea  might  have  been  giren  in  eridence  on  mm  est 
factum  at  the  first  trial,  and  that  the  search  after  die 
witness  was  sufficiently  proved. 

Rule  refused. 

Ca)  7C.&P.N.P.C.6;  cor.  Lord  DrasM  C.J. 


Ltom  against  Tomkies,  Pitt,  and  Standag£« 

Bj^W.ScM.  /^ASE.  The  first  count  was  for  an  excessive  dis- 
s,  g.  the^oTer-  *^^^^  ^^^  arrears  of  rent.     The  second,  (or  dis- 

plus  produce 

of  sale  of  a  distress,  b  directed  to  be  keft  in  tbe  hands  of  the  dieiif^  &c.  lor  the 
owner  s  use.  By  oaarplusy  is  intended  what  remains  after  payment  of  the  rent  and 
rtmstmMe  charges,  so  that  their  reasonableness  may  be  dispctted  in  an  adkm  on  the 
case  for  not  leaTtng  the  OYerpios  in  the  hands  of  the  sherin,  &c 

Semhky  that  payment  by  a  broker  to  the  plaintiff's  authoriied  agent,  of  the  balance 
remaining  after  paying  the  rent  and  die  whole  of  his  charges,  is  eqioTaleBt  to  payinf 
it  to  the  sheriff,  sc.  for  his  use.  according  to  the  statute ;  but  where  h  was  pleaded 
that  the  balance  was  so  paid  by  tiie  broker,  and  accepted  by  the  plaintiff  in  foil 
siti.^fiictioQ  of  the  plaintiff's  cause  of  actioa  for  not  leaving  die  overplus  with  the 
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oiag  and  selling  more  goods  than  were  sufficient  to       1836. 
sfy  such  arrears  and  the  charges  of  the  distress.    ^-^^^'^^ 
s  third  was  for  selling  the  distress  for  an  insuffi-  «. 

a  price.  The  fourth  was  on  stat  ZW.S;  M.  sess.  ^^^^^^^ 
.6.S.  2.  for  not  leaving  the  overplus  of  the  produce, 
r  paying  the  arrears  of  rent  and  charges  of  distress, 
he  bands  of  the  sheriff  of  Middlesex,  or  his  under- 
riff|  or  of  the  constable  of  the  parish,  hundred,  or 
»  wherein  the  distress  was  taken^  for  the  use  of  the 
Qtiff  so  being  the  owner  of  the  goods  as  aforesaid, 
Dugh  a  reasonable  time  for  that  purpose  had  long 
e  elapsed. 

'leas  by  Tomkies  and  Pitt:  first,  not  guilty;  se- 
ily,  to  the  first  and  second  counts,  leave  and 
ice;  thirdly,  to  the  fourth  count,  that  after  the 
i£u^on  of  the  arrears  of  rent  and  charges,  and 
le  the  commencement  of  the  suit,  the  defendants 
the  plaintiff  the  overplus  and  every  part  thereof 
ill  satisfaction  and  discharge  of  the  cause  of  action 
lat  count  mentioned,  and  all  damages  sustained  by 
plaintiff  in  respect  thereof,  and  which  he  the 
itiff  accepted    and    received  in   full   satisfaction 

H)f. 

splication  to  the  plea  of  licence,,  de  injuria ;  and  to 
ast  plea,  that  the  defendant  never  paid  and  the 
tiff  never  received  the  overplus  in  satisfaction  of 
muse  of  action. 

eas,  separately  pleaded  by  Standage:  first,  not 

f\  secondly,  that  the  produce  of  the  sale  was  not 

than  sufficient  to  satisfy  the  arrears  of  rent,  and 

^  it  was  held,  that  the  payment  to  and  receipt  by  the  plaintiff's  agent  of  the 
:e,  without  disputing  the  amount  of  the  charges,  were  facts  upon  which  that 
not  be  laid  down  as  law,  without  leaving  it  to  the  jury  to  say  whether  the 
iff  did  accept  such  balance  in  satisfaction,  and  if  not,  whether  the  amount 
fas  sufRcient  to  cover  the  real  overplus  due,  after  deducting  the  rent  and  rea- 
B  dbarget  of  distress. 

ere  a  plaintiiT  proceeds  against  more  than  one  defendant  on  a  count  on  which 
8  out  thai  only  one  defendant  can  be  liable,  held,  that  he  is  boand  to  elect  the 
I  against  whom  be  will  proceed,  as  soon  as  be  has  closed  his  own  evidence^ 


Lyon 
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1836.       the  charges  of  the  distress.    The  replication  took  issue 
on  both  pleas. 
The  cause  was  tried  before  Lord  Abinger  C.  B.  at 

ToMKiEs     the  Idmdon  sittings  after  last  Michaelmas  term,  when 
the  following  facts  were  proved.    The  plaintiff  being 
in  arrear  for  half  a  year's  rent  of  her  residence,  her  land- 
lord instructed  the  defendant  Pitty  a  broker,  to  dis- 
train her  goods.     The  defendant  Tamkies,  Pitfs  clerk, 
having  distrained  by  his  master's   order,   the  goods 
were  taken  to  the  premises  of  the  defendant  Standage, 
an  auctioneer^  and  there  sold  by  him  for  591.    The 
rent  in  arrear  was  35/.    But  evidence  was  given  for 
the  defendants,  that  the  plaintifTs  son,  who  managed 
her  business,  and  whose  authority  to  act  for  his  mother 
and    to  receive  the  overplus  appeared,  desired  that 
every  thing  on  the  premises  might  be  sold,  in  order  to 
avoid  an  expected  extent  of  the  crown,  and  that  be 
attended  the  sale  and  bought  in  goods  for  his  mother. 
After  the   sale  Pitt  being   applied   to   by   the    son 
for  an  account  of  the  proceeds,  paid  him  6s.  StL  as  the 
balance   remaining    due,   after  paying   the   rent   and 
charges.     The  son  made  no  objection  to  the  charges 
at  the  time,   and  gave  a  receipt.     But  many  of  the 
charges  were  now  objected  to  as  excessive.     The  lord 
chief  baron  being  of  opinion  that  as  Standage  had  do 
share  in  making  the  distress,  this  action  would  not  lie 
against  him  jointly  with  the  other  defendants,  he  was 
acquitted.      The    plaintiff   then  called    witnesses  to 
prove  his    case,  after  which  the  defendants'  counsel 
contended  that  there  was  no  case  to  go  to  the  jury 
against  Pitt  and  Tomkies,  at  least  on  the  fourth  count, 
and  that  the  plaintiff  should  elect  the  count  on  which 
she  would  rely.      The  chief  baron  denied   that  the 
plaintiff  was  bound  to  elect  the  count  on  which  she 
would  rely;  but  ruled,  that  as  both  Pitt  and  Tomkies 
OQuId  not  be  liable  on  the  fourth  count,    she  must 
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dect  against  which  of  them  she  would  further  proceed.        1836. 
She  then  elected  to  go  on  against  Pitt,  and  Tomkies 
V18  thereupon  acquitted. 

In  summing  up,  the  chief  baron  left  it  to  the  jury  to  ^^[^ 
lay,  first,  whether  the  plaintiff's  son  was  her  agent; 
nezti  if  he  was,  whether  all  the  goods  had  been  sold 
by  her  or  his  consent,  and  whether  the  sale  had  been 
properly  conducted.  The  jury  found  all  three  ques- 
tions in  the  aflSrmative.  On  the  fourth  count  the 
diief  baron  laid  it  down,  that  the  statute  did  not  apply 
Id  a  case  where  the  party  distrained  or  received  the 
overplus  from  the  distrainor,  which  the  plaintiff  had 
here  done  by  the  hands  of  her  agent ;  and  directed  a 
verdict  for  the  defendant  on  that  issue.  The  jury 
giTe  a  verdict  for  the  defendant  on  all  the  issues. 

In  last  Hilary  term,  Humfrey  moved  for  a  new  trial, 
on  the  ground  of  misdirection.  He  first  contended, 
^  the  plaintiff  was  not  bound  to  elect  against  what 
defendant  she  would  go,  till  the  whole  case  was  closed 
OB  both  sides;  and  secondly,  that  the  payment  to  the 
[Adntiff  was  not  such  a  payment  as  complied  with  the 
itetute,  and  that  it  should  have  been  left  to  the  jury, 
^ther  it  amounted  to  a  payment  in  satisfaction  of  the 
cause  of  action.  The  court  refused  the  rule  on  the 
Brst  ground,  saying,  the  plaintiff  was  bound  to  elect  at 
^  close  of  her  own  evidence ;  and  intimated  that  the 
^  of  the  propriety  of  the  charges  having  been  de- 
^'ded  on  by  the  jury,  afforded  no  ground  for  a  new 
^ ;  but  granted  him  a  rule  on  the  second  point. 

In  this  term  the  rule  came  on  for  argument,  and 

Lord  Abinger  C.  B.,  after  reading  his  notes  of  the 
jdence,  added, — This  question  depends  on  the  con- 
mction  of  2  TF.  ^  M.  sess.  1.  c.  5.  s.  2.,  which  has 
ien  followed  by  11  G.  S.  c.  19.  s.  19.,  an  act  which, 
fcer  reciting  the  hardship  resulting  from  the  law  making 
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1896.  distrainors  trespassers  ab  irdtio,  by  reason  of  any 
irregularity  in  the  distress,  provides^  that  the  party 
aggrieved  by  the  irregularity  shall  recover  satnfiictkii 

ToMKiEs      for  the  special  damace  he  shall  hare  sustained,  and 

and  Others.  t  ^        r^  ^u  n«  n- 

no  more,  in  an  action  of  trespass  on  the  case^^    tm  tae 

abstract  point,  whether  the  non-payment  of  die  Ofc^ 
plus  to  the  sheriff  or  constable  to  the  plidntiff's  use, 
was  any  damage  to  the  plaintiff,  I  shoold  hare  thoai^ 
that  proof  of  a  payment  to  her  agent,  would  have  taken 
away  that  ground  of  action.  Walter  ▼.  MtambaHa) 
seems  to  me  analogous.  The  same  secticm  of  the  act 
provides,  that  notice  of  the  distress  taken  shall  be  left 
at  the  chief  mansion-house  &c«  of  the  distrainee;  At 
notice  of  distress,  howerer,  was  giren  to  the  piaiih 
tiff  himself,  and  that  was  held  to  be  no  special 
damage.  There,  though  senrice  of  that  notice  was  a 
matter  preliminary  to  the  sale  and  a  condition  pnofr- 
dent  to  it,  the  court  thought  that  by  defivering  it  to 
the  plaintiff  himself,  the  intent  of  the  statute  had  been 
substantiaUy  complied  with,  though  it  was  not  left  at 
the  most  notorious  place  on  the  premises.  Here,  the 
payment  of  the  oTerplus  is  a  matter  snbseqoent  to  die 
sale:  and  it  appeared  to  me,  that  as  it  got  into  die 
bands  of  the  plaintiff  for  whose  use  only  k  was  directed 
by  the  sutute  to  be  left  with  the  sheriff  or  constahk, 
the  act  was  substantially  satisfied.  I  was,  dieiefatc, 
o£  opinion  that  she  could  not  maintain  the  actioo, 
unless  she  had  stated  in  the  dedaration  and  prosed 
accordii^rty  a  special  damage  resnhii^  to  her  froaa 
its  not  having  been  paid  aooordia^  to  die  stitnle,  e.;. 
earlier.  But  in  this  case  it  appeared  that  the  pa^ 
■Wfit  was  asade  on  the  day  the  goods  weve  ihitd, 
which  conki  not  be  done  nB  the  son  imwmJmmmA  yg 
aadioffitT  to  reccrne  die  surpkis.    The 
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dier  the  overplus  paid  over  was  sufficient^  did  not       1836. 

tppear  to  me  to  arise  on  these  pleadings,  because  the 

Inrth  count  was  only  for  non-payment  of  the  overplus, 

ind  if  the  plaintiff  relied  on  showing  that  it  should     I?^^^ 

iHKTe  been  larger,  and  that  the  broker  had  made  im- 

pioper  deductions,  notice  should  have  been  given  by 

lier  to  the  defendant,  so  as  to  affi)rd  him  an  opportu- 

flity  to  tender  amends  according  to  s.  SO  of  11  G.  2. 

c  19.,  when  she  might  have  sued  him  by  special  action 

on  the  case,  or  for  money  had  and  received.    As  to 

Ae  issue,  whether  or  not  the  balance  of  6s.  3d.  was 

pud  and  accepted  in  satisfaction  of  the  cause  of  action, 

As  jury,  had  it  been  left  to  them,  might  perhaps  have 

dmight  that  it  was  not ;  but  all  I  asked  them  on  the 

•object  was,  whether  they  thought  the  plaintiff's  son 

Vii  her  agent  to  receive  the  overplus,  and  on  their 

Coding  in  the  affirmative,  I  took  on  myself  to  decide 

Vnatter  of  law  that  she  was  not  entitled  to  recover  on 

•kit  count 

J^latt  and  Barstow  showed  cause.  For  the  pur- 
^^^Bes  of  argument,  the  fourth  count  may  be  taken  to 
"^  the  only  one  in  the  declaration,  Pitt  as  the  only 
^lendant,  and  not  guilty  as  the  only  plea.  [Parke 
^  Alderson  Bs.  assented,  adding,  that  no  other  plea 
^  supported,  the  jury  not  having  found  that  the 
laintiff  had  accepted  the  6s.  3d.  in  satisfaction  of  the 
lose  of  action.]  The  fourth  count  admits  the  cor- 
^etness  of  the  amount  retained  for  rent  and  expenses, 
I  also,  that  the  surplus  produced  by  the  sale  was  paid 
I  the  plaintiff's  son  by  her  authority,  but  complains 
lal  it  was  not  left  in  the  hands  of  the  plaintiff's  statu- 
xry  agent,  the  sheriff  or  constable,  and  that  it  was 
Dsatisfied  to  the  plaintiff  and  converted  to  the  de- 
»dants'  use.  Even  assuming  that  the  allegations  of 
be  count,  which  are  negatived  by  the  evidencci  were 


the  charges.]  That  though  the  reui 
were  only  so  much,  yet  the  (lelendants 
buned  and  retained  a  certain  unreaaon 
[Parke  B.  Does  not  the  "  overplus  aft 
of  the  reot  and  charges,"  mean  the  rea 
ment  of  the  rent  and  the  recuoitahU  d 
allegation  as  to  the  charges,  must  in 
taken  to  refer  to  the  sums  actually  pud, 
their  amount  be  disputed  on  this  count, 
has  not  specified  any  sum  as  reasonable 
leged  that  the  defendants  did  not  pay  01 
which  would  then  have  remiuned.  [Lon 
The  plaintiff  having  received  the  or 
objection,  or  giving  notice  afterwards,  t 
whether  she  has  not  adopted  the  acco 
complaint  been,  not  that  the  overplus  wi 
that  the  charges  were  unreasonable,  she 
cial  action  on  the  case  have  been  broug 
I  remember  no  such  count,  and  think  th 
includes  every  thing  beyond  retuonable 
count  might  allege  that  the  defendant  r 
sum  of  money  and  detained  a  great  pa 
tain  charges  were  paid,  which  were 
unreasonable.  Would  the  receipt  for  t1 
plus  be  more  than  strong  evidence  foi 
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ter  step,  as  giving  notice,  &c.  she  can  sup- 
BCtion — sect.  19  of  II  G.  S.  c.  19.  would  be  ' 
[Parke  6.  The  words  of  that  clause  are, 
plaintifT  shall  recover  full  satisfaction  for  the 
Mnage  he  shall  have  sustained  therehy,  and  ho 
)oes  not  that  apply  only  to  cases  of  irregula- 
ich  would  have  made  the  defendants  tres- 
ih  initio  before  that  enactment?  Does  it 
a  state  of  facts  which  requires  a  new  remedy 
on  the  equity  of  2  IT.  ^  M.  sess.  1.  c.  5.  b,  2., 
right  to  receive  the  overplus?]  It  is  sub- 
lat  the  omission  to  comply  with  a  single  act 
quisite  by  the  statute  of  Will.  §■  Mary,  makes 
y  a  trespasser  oi  initio,  notwithstanding  stat. 
But  this  question  does  not  arise,  for  the 
was  bound  to  prove  an  overplus  arising  from 
eeds  of  those  goods  which  were  sold  to  pay 
due.  A  smaller  part  of  the  goods  would  have 
Cor  this  object ;  but  as  the  plainUff  requested 
sad  of  selling  only  that  part,  the  whole  should 
it  does  not  appear  that  any  overplus  whatever 
ifter  the  sale  of  the  articles  which  were  neces- 
Id  to  pay  the  rent.  Then  there  was  no  case 
the  jury  on  the  fourth  count. 

rey  and  Ball  supported  the  rule.  The  last 
IB  not  raised  at  the  trial.  If  it  bad,  it  should 
:d  left  to  the  jury  to  say,  from  which  portion 
oods  the  overplus  arose ;  which  was  not  done, 
material  point  is,  that  the  jury  were  not  called 
tcide  on  the  issue  raised  on  the  fourth  plea, 
the  plaintiff  accepted  the  balance  "  in  satis- 
if  the  cause  of  action"  stated  in  the  fourth 
Her  arrangement  with  the  landlord  for  selling 
le  of  the  goods  which  had  been  seized,  did 
re  her  right  to  sue  for  that  wrongful  disposal 
So 


of  goods  were  mixed  up  and  sold  t 
order,  the  auctioneer  became  her  ugei 
count  to  bet  in  on  actioa  for  money  bi 
Not  till  the  jury  found  that  an  overp 
hands  on  that  account.  The  right 
after  the  lapse  of  a  reasonable  time 
[Lord  Abinger  C.  B.  As  the  payment 
mediately  on  ascertaining  the  author 
tiflfs  agent,  no  quesUon  could  arise  \ 
time.]  At  all  events,  it  is  open  to  the 
pute  the  reasonableness  of  the  defe 
upon  the  count  which  alleges  a  non 
proper  overplus.  Hills  v.  Street  {b 
tenant's  agreement  with  a  broker  to 
in  consideration  of  forbearance  to  sell 
not  prevent  the  tenant  from  recoi 
charges,  as  money  had  and  received  to 
Abv^er  C.  B.  I  doubt  whether  you 
question,  whether  the  charges  are  re 
for  if  that  was  in  issue  the  jury  should 
Parke  B.  Another  jury  would  have 
the  plaintiff 's  acceptance  of  the  6*.  Si 
that  she  was  satisfied  with  that  ami 
balance.]  A  ttet  procestus  was  thei 
being  refused,  the  opinion  of  the  com 
delivered  in  TVinitv  term  bv 
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Lord  Abinoer  C.  B. — A  new  trial  will  be  granted       18S6. 
if  a  notte  prosequi  is   entered   against    Tomkies  and     ^"^V"**^ 
Siendage.     My  brothers  think  that  the  evidence  on  «. 

the  femth  count  ought  to  have  been  left  to  the  jury^ 
and  I  incline  to  that  opinion.  The  question  will  be, 
whether  the  plaintiff  received  the  balance  in  satisfac- 
tion, and  if  not,  whether  it  was  sufficient  to  satisfy  the 
real  overplus.  Every  count  in  the  declaration  will  be 
l0pen  to  the  plaintiff. 

Per  Curiam,  Rule  absolute  on  those  terms. 


Turner  against  Allday, 

CASE  for  illegal  distress.     At  the  trial  before  Lord  After  a  tenant 
Af  -r-1    T^  11  xrr        •  1         •  i      ^^^  Signed  a 

Abinger  C  B.  at  the   last    Warwick  assizes,  the  wriuen  agree- 

V^stion  was,  whether  the  agreement  for  renting  the  "^^"^^  "°*    . 
"Cnuaed  premises  was  for  a  yearly  or  quarterly  payment  hiring  pre- 
rf  rent?      A   written  agreement  was   produced,  by  ^nnuarrem 
•kich  the  plaintiff  agreed  to  rent  the  premises  at  29/,  he  was  asked 
P^  annum,  but  no  time  at  which  it  was  to  be  paid  was  iJ^^  i^^^  i^J 
•pecified.      The   defendant,    after    the  plaintiff  had  ^o^W  like  to 
^(ped  the  agreement,  asked  him  how  he  would  like  to  and  replied 
j^  his  rent,  to  which  the  other  replied  "  quarterly."  ^y^^^'^^ 
Quarterly  payments  of  rent  were  proved.     It  was  con-  ments  ot  rent 
ttended  for  the  defendant,  that  this  bound  the  plamtiff  ^^i^^/i^ 
*•*  quarterly,  and  not  a  yearly  payment  of  rent,  and  having  dis- 
"itthe  distress  complained  of,  which  was  for  a  quar-  quarter's  rent, 

•tt's  rent,  was  therefore  legal.     Lord  Abinger  C.  B.  ^^  ^,'*?!?^, 
'. ••    -         _         1  .     . /«,  1  1  t         1  .      ^2w  held  lUe- 

■ud,  that  the  plamtin  s  reply  only  amounted  to  this:  gai,  as  the 

"lam  bound  to  pay  rent  yearly,  but  should  rather  3^^^""^ 

Pttfer  to  pay  it  quarterly,'*  so  that  the  original  agree-  tered,  and  no 

new  terms  of 
letting  had  been  agreed  on  between  the  parties. 

3g2 
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ment  was  untouched.  Verdict  for  the  plaindff  tx 
15d.  Humfrey  now  moved  to  set  aside  the  verdict, 
and  for  a  new  trial  on  the  above  facts,  contending  that 
the  parties  had  substituted  the  latter  agreement  fo 
the  former,  citing  Cwjf  v.  Penn(a). 


Lord  Abinger  C.  B. — The  question  ia,  whedier 
there  is  evidence  of  any  agreement  subsequent  to 
the  original  one?  Now,  there  is  no  new  reservatioii 
of  rent,  and  the  new  agreement  is  without  considera- 
tion. 

Park£  B. — Nothing  but  an  actually  new  agreement 
between  the  parties,  so  intended  and  carried  into  effict 
as  to  operate  as  a  fresh  demise  on  different  terms  of 
letting,  puts  an  end  to  the  original  one. 


The  other  barons  concurring,  the  rule  was 


Refused. 


(a)  I  M.  &  S.  21. 


Bold  against  Ratner. 

In  an  action  fT^HIS  was  an  action  of  assumpsit  against  the  defend- 
ing oU  baa^i  ^^^^  ^^^  "^^  accepting  100  tons  of  palm  oil,  bought 
bj  the  defend- 
ant of  the  plaintifT,  the  defendant  relied  on  the  variances  between  the  following 
bought  and  sold  notes.  The  bouglit  note  addressed  to  the  defendant  ran  thus:  *^  We 
have  this  day  bought  for  your  use  from  B.  (the  plaintilf)  100  tons  dry  pahn  oil,  at 
31/.  10s.  per  ton,  to  be  taken  from  the  quay  at  landing  weights,  with  customary 
allowances,  &c.,  in  cash,  at  14  days  from  delivery,  less  2^  per  cent,  discount  The 
above  oil  to  be  delivered  from  the  Speedy  *  or'  Charloile,  expected  to  arrive  about 
November  or  December  next."  The  sold  note  addressed  to  the  plaintiff  stated  as 
follows:  **  We  have  this  day  sold  for  your  use,  payment  in  14  days  by  cash,  less  ){ 
per  cent  discount  from  delivery,  100  tons  dry  palm  oil,  at  31/.  10s.  per  too,  ex 
^l>eedy  *  and'  Charlotte  to  arrive.*'  Held,  that  the  apparent  variances  between  these 
notes  might  be  explained  by  evidence  of  the  mercantile  usage  respecting  them,  and 
that  it  being  shown  that  by  such  usage  the  buyer  was  bound  to  take  the  oil  firom 
either  ship,  whenever  she  arrived,  and  tliat  the  words  "  expected  to  arrive"  were 
mere  representation,  and  not  part  of  the  contract,  the  variances  were  immaterial,  and 
did  not  rescind  it. 
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hun  from  the  plaintiff^  and  was  tried  before  Parke  B.       1836. 
the  last  assizes  for  Lancashire^  held  at  Liverpool. 
be  contract  in  question  was  made  in  September  18S3, 
f  brokers  at  Liverpool,  who  gave  the  following  bought 
id  sold  notes. 

lir.  J.  B,  Hayner, 
Sib,— We  have  this  day  bought  for  your  account  from  J.  P.  Boldj 
Mums  dry  palm  oil,  at  81/.  lOi.  per  ton.  Also  from  the  same  party 
BOtODs  ditto  for  Messrs.  Judson  and  Wilton,  at  81/.  10s.  per  ton,  to 
ft  taken  from  the  quay  at  landing  weights,  with  customary  allow- 
lees  and  a  £iir  proportion  of  breakers  to  be  taken  at  an  allowance 
f  S4  |>er  cent,  payment  in  cash,  in  14  days  from  the  delivery  of  the 
i^  less  2|  per  cent,  discount.  The  above-mentioned  oil  to  be  deli- 
■vd  by  the  sellers  from  the  Speedy  "  or"  Charlotte  expected  to  arrive 
^  aboat  November  or  December  next,  and  should  the  said  vessel 
e  lost  this  contract  to  be  void. 

(Signed)    Rotcoe  and  Regg  (the  brokers.) 

The  sold  note  was  as  follows : 

Mr.  J.  P.  Bold. 
SiBy— We  have  this  day  sold  for  your  account  to  Messrs.  Judson 
d  WUton,  payment  in  fourteen  days  by  cash,  less  2|  per  cent,  dis- 
ttntfirom  delivery,  one  hundred  tons  dry  palm  oil,  at  31/.  lOi.  per 
^  Also  to  Mr.  J.  B,  Rayner,  payment  as  above,  one  hundred  tons 
7  pahn  oil,  at  31/.  lOi.  per  ton,  '<ex''  Speedy  ''and*'  Charlotte  to 
lite.  (Signed)    Roscoe  and  Regg. 

K  B.  A  proportion  of  breakers  to  be  taken  at  an  allowance  of 
(percent 

The  price  of  palm  oil  fell  in  Liverpool  between 
Iketmber  1833,  and  May  1834,  when  the  Charlotte 
nifed;  the  Speedy  was  lost.  A  Liverpool  broker 
wpfved  the  usage  of  that  port  to  be,  that  unless  matter 
9  Ae  contrary  is  expressed  in  the  contract,  palm  oil 
vddivered  from  the  quay  at  the  landing  weights  with 
^cleduction  of  certain  settled  allowances.  And  that 
FiDore  vessels  than  one  are  named  in  the  contract, 
>  may,  if  in  good  condition,  be  delivered  from  all  oi: 
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l^^'       either,  at  the  seller's  option.     He  also  deposedi  that 
by  the  custom,  if  a  vessel  is  warranied  to  arriTe  by  a 
given  time  with  a  cargo  of  oil,  the  buyer  is  not  bound 
to  take  it  unless  she  arrives  within  the  time  warranted; 
but  that  if  one  or  more  vessels  arc  only  stated  in  die 
contract  as  expected  to  arrive  at  a  given  time  or  times, 
the  buyer  is  bound  to  take  the  oil  whenever  she  does 
ultimately  arrive.     Alexander,  for  the  defendant,  con- 
tended that  there  were  material  variances  between  the 
bought  and  sold  notes,  which  it  was  not  competent  for 
the  plaintiff  to  explain  by  evidence  of  mercantile  usage. 
The  learned  baron  was  of  opinion,  that  the  objection 
ought  not  to  prevail,  but  gave  leave  to  move  to  enter 
a  nonsuit.      The  jury  found,  that   according  to  the 
custom  of  merchants  there  was  no  substantial  variance 
between  tlic  bought  and  sold  notes,  and  the  plabtiff 
had  a  verdict  for  S3GI. 

AU\raHdtr  now  moved  to  enter  a  noosuit.  The 
f|uo^tion  is.  Whether  there  has  been  such  a  varianee 
between  the  bought  and  sold  notes  as  will  vitiate  the 
contract  *  For  if  such  a  material  variance  exists,  the 
plair.tiff  cannot  recover  against  the  defendant  for  not 
completing  the  contract  by  accepting  the  oil ;  nomiem 
V.  Kempster  {^n>.  Now,  first,  the  sold  note  states  the 
oil  as  sold  to  be  delivered  ''  £x  Speedy  and  Charlotte 
to  arrive.**  That  applies  to  oil  to  be  deEvered  finoa 
those  ships,  so  that  if  they  did  not  arrive,  or  airircd 
without  oil  on  hoard,  there  would  be  no  subject-matter 
of  the  contract.  But  the  bought  note  contains  a  con- 
piete  contract  for  uclivering  a  certain  quantity  of  oil, 
which  might  be  demanded  from  the  plaiDtzff  finm 
whatever  source  be  might  derive  iL  The  latter  put 
of  the  clause,  **  that  the  above-mentioned  oil  is  to  be 
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delivered  from  the  Speedy  or  Charlotte^  expected  to        1836. 

ttiire,  &c."  only  points  out  the  ship  from  which  the 

fOodB  are  expected,  and  does  not  control  the  previous 

dttiaei  which  contains  a  complete  contract.    [Lord 

Aikger  C.  B.    The  whole  contract  must  be  taken 

together.    The  second  contract  is  for  delivery  by  the 

idlers  from  the  Speedy  or  Charlotte  respectively  to 

tttrre,  so  that  if  neither  arrived,  the  buyer  would  not 

be  bound.]     Suppose  the  bought  note  to  be  the  only 

ervidence  existing  between  the  parties,  a  contract  would 

be  established  by  which  the  seller  must  supply  the  oil, 

whether  it  were  to  be  delivered  from  his  ship  lying  in 

Ae  river  or  from  his  warehouse.     [Lord  Abinger  C.  B. 

Takbg  the  whole  together,  it  appears  to  have  been  a 

contract  for  oil  now  afloat,  and  expected  to  arrive  by 

certain  vessels   named.]     Secondly,  the  bought  note 

slates  that  the  oil  is  ^^  to  be  delivered  by  the  sellers 

from  the  Speedy  *  or'  Charlotte'^    Whereas  the  sold 

*>We  specifies  it  to  be  "  ex  Speedy  *  and'  Charlotte  to 

"five."    Under  the  sold  note,  the  buyer  would  have 

^0  ships  to  take  it  from,  but  not  under  the  bought 

We.     [Parke  B.  The  jury  thought  that  the  terms  of 

™  bought  note,  oil  to  be  delivered  by  the  sellers  from 

*^  Speedy  or  Charlotte^  expected  to  arrive  here  about 

^'^dnber  or  December  next,  meant  the  same  thing  as 

^  terms  of  the  sold  note,  "  oil  at  31/.  10^.  per  ton, 

^ ^Speedy  and  Charlotte'^    The  broker  proved,  that 

f  tlie  usage  the  vendor  was  to  have  the  option  to 

^fi^cr  the  oil  from  which  ship  he   pleased.     Lord 

Wn^CT*  C.  B.   If  the  right  you  suggest  were  in  the 

*y^r,  it  would  be  satisfied  by  the  delivery  of  only  a 

^Won  from  the  Charlotte ;  and  if  only  one  ship  arrived 

^   seller  might  say  I  cannot  deliver  till  the  other 

^''^Hes.]     Upon  the  terms  of  the  sold  note  both  ships 

^^Ut  arrive,  whereas  under  the  bought  note  only  one 

Q^.    [Parke  B.  That  is,  if  you  read  and  in  the  sold 
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1836.        note  strictly^  and  not  or,  which  last  was  proved  to  be 
the  construction  given  by  mercantOe  custom.]    Tboogh 
parol  evidence  of  mercantile  usage  be  in  general  ad- 
missible to  explain  a  mercantile  contract,  that  is  not 
always  so.    That  appears  from  the  judgment  of  7»- 
dal  C.  J.  in  Whittaker  v.  Mason  (a),  particularly  where 
the  words  upon  which  the  variances  arise  are  words  of 
common  use  and  meaning,  as  **  about*'  or  ''  more  or 
less/'  Cross  v.  Hfflin  {b),  and  have  no  reference  to  local 
usage,  by  which  a  '*  thousand"  may  be  shown  to  raeui 
twelve  hundred,  Smith  v.  Wilson  {c).     [Lord  AbtMr 
ger  C.  B.  It  was  to  be  collected  bom  the  terms  and 
general  meaning  of  the  contract,  whether  between  the 
parties  and  in  their  construction,  and  did  not  mean  or.] 
No  time  for  the  vessel's  arrival  is  fixed  by  the  sold 
note ;  whereas  by  the  bought  note  they  are  said  to  be 
expected  to  arrive  in  the  November  or  December  fol- 
lowing.    That  is  a  material  variance,  for  under  the 
first  document  the  buyer  might  be  binding  himself  to 
buy  within  several  years,  instead  of  the  two  months 
contemplated  by  the  latter,  as  the  extreme  limit  of  the 
time   within    which   he    was   to   purchase.      On  this 
account  the  defendant  thought  it  hard  to  be  called  on 
to  buy,  in  May  1834,  oil  which  had  so  much  decreased 
in  value  since  December  1833,  when  its  delivery  was 
expected  to  take  place.     [Parke  B.  The  witness  de- 
posed, that  the  word  "  expected"  was  mere  represen- 
tation of  the  probable  time  of  arrival,  and  that  there 
was  no  usage  to  alter  that  word  to  '*  warranted,"  so  as 
to  make  an  arrival  by  a  fixed  day  part  of  the  contract] 

Lord  Abinger  C.  B. — I  am  of  opinion  that  no  ground 
appears  for  granting  a  rule.     Tlic  sold  note  is  shorter 

(o)  2  Bing.  N.  C.  370. 

(6)  2  B.  £c  Adol.  106;  but  see  ihe  judgment  of  tbe  court  of  Excktifutr 
ID  HuUon  V.  Warren,  ante,  656;  Powell  v.  Thcrntcn,  2  Bing.  N.  C.668. 
(0  3  Bar.fic  Adol.  728. 


Bold 

V, 
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than  the  bought  note;  but  if  the  interpretation  of  the       1836. 

former  is  only  what  the  latter  would  have  received,  no 

variance  appears.     I  am  also  of  opinion  that  the  words 

"  expected  to  arrive,"  are  a  mere  representation  by  an      Raykeb. 

authorized  agent  to  the  seller,  and  do  not  form  part 

of  the  contract ;  though  if  the  representation  had  been 

false,  it  would  have  avoided  the  contract  made  on  the 

faith  of  it. 

Parke  B. — I  concur.  The  only  real  question  is, 
whether  evidence  was  admissible  to  prove  the  mercan- 
tile meaning  of  the  terms,  which  apparently  conflicted. 
I  think  it  is  clear  that  such  evidence  was  admissible  to 
explain  the  variances  between  the  notes  (a),  and  if  so 
no  difficulty  remained,  and  the  jury  were  justified  in 
their  finding. 

BoLLAND  B. — The  bought  note  is  an  expansion  of 
the  other,  but  is  substantially  the  same,  showing  the 
meaning  of  the  shorter  terms  used  in  the  sold  note. 

Rule  refused. 

(u)  And  see  ante,  656 ;  5  Tyr.  654. 


West  against  Smith. 

/^ASE    for  slander.      Declaration  stated  that  the  The  first  count 

plaintiff  was  of  good  name  &c.     And  whereas  tioufor 

slander,  after 
averring  that  the  plaintiff  was  possessed  of  a  barley  stack,  and  had  insured  the  same 
from  Are  in  a  certain  insurance  society,  and  that  the  stack  was  burnt  without  the 
default  of  the  plaintiff,  laid  the  slander  as  follows:  **  Wat  (meaning  the  plaintiff)  is 
as  likely  a  man  as  any  one  to  set  fire  to  his  own  barley  stack.'*  '*  A  Tom  and  Jerry 
shop  is  to  be  opened  in  my  (meaning  the  defendant's)  parish,  and  the  sign  I  (mean- 
ing the  defendant)  shall  have  painted,  is  a  barley  stack  on  fire  with  a  man  in  tlie 
middle  of  it/'  (thereby  meaning  that  the  plaintiff  had  unlawfully,  wilfully  and  felo- 
niously set  fire  to  his  said  stack,  with  intent  thereby  to  defraud  the  said  insurance 
society,  contrary  to  the  statute.)  There  was  a  second  count  on  the  following 
words,  **  West  set  fire  to  his  own  barley  stack,''  with  a  similar  innuendo  to  that  con- 
tained in  the  first  count.  The  declaration  concluded  by  alleging  special  damage. 
Stmhlcy  on  demurrer,  that  the  declaration  was  bad. 


826  CASES  IN  EASTER  TERM 

1836.       *^o  *^®  plaintiff,  before  &c.,  was  possessed  of  a  eeriim 
^^'^^/^^    stack  of  corn,  to  wit,  a  stack  of  barley  of  the  goods  and 
^^       chattels  of  the  plaintiff  of  great  value,  to  wit,  6SL  &, 
Smith.       and  had  for  security  caused  the  same  to  be  insured 
against  fire,  by  a  certain  insurance  society  or  compsiijri 
to  wit,  "  The  Norwich  Union  Fire  Insurance  Sodety," 
and  at  the  time  of  the  loss  hereinafter  mentioned,  the 
same  was  by  the  said  society  insured  for  the  plaintiflrs 
benefit  against  fire :  And  whereas  also  on  the  said  &c 
the  said  stack  of  barley  was  burnt  and  consumed  by 
fire,  without  the  default  of  the  plaintifiT;  whereupoo 
the  plaintiff  afterwards,  to  wit,  on  the  &c.,  became  and 
was  entitled  to  receive,  and  was  paid  on  that  day,  the 
said  sum  of  55/.  2s.,  as  and  being  the  full  value  of  the 
said  stock,  by  the  said  society,  by  virtue  of  the  said 
insurance:  yet  the  defendant  well  knowing  the  pre- 
mises, but  contriving  and  intending  to  injure  the  plain- 
tiff, and  to  cause  it  to  be  believed  that  the  plaintiff 
had  wilfully  and  feloniously  set  fire  to  the  said  staickf 
with  intent  to  defraud  the  said  insurance  society,  con- 
trary to  the  statute  in  such  case  made  and  provided, 
heretofore,  to  wit,  on  the  &c.,  in  a  certain  discourse 
which  the  said  defendant  then  had  in  the  presence  and 
hearing  of  divers  persons,  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  the  said  fire,  falsely  and 
maliciously,  in  the  presence  and  hearing  of  such  per^ 
sons,  spoke  and  published  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  fire,  these 
false,  scandalous,  malicious,  and  defamatory  words  fol- 
lowing ;  that  is  to  say,  ''  West  (meaning  the  plaintiff)  is 
as  likely  a  man  as  any  one  to  set  fire  to  his  own  barley 
stack."    "  A  Tom  and  Jerry  shop  is  to  be  opened  in 
my  (meaning  the  defendant's)  parish,  and  the  sign  I 
(meaning  the  defendant)  shall  have  painted,  is  a  barley 
stack  on  fire  with  a  man  in  the  middle  of  it,*'  (thereby 
meaning  that  the  plaintifi'  had  unlawfully,  wilfully  and 


IN  THt;  Sixth  Year  of  WILLIAM  IV.  827 

feloniously  set  fire  to  his  said  stack,  with  intent  thereby        1836. 
to  defraud  the  said  insurance  society,  contrary  to  the    ^^^^*^ 
said  statute.)    And  afterwards,  to  wit,  on  the  &c.,  in  v. 

a  certain  other  discourse  which  the  said  defendant  Smith. 
then  had  in  the  presence  and  hearing  of  one  William 
Gray,  and  of  divers  other  good  and  worthy  subjects 
of  this  realm,  of  and  concerning  the  plaintiff,  and  of 
and  concerning  the  fire,  he  the  said  defendant  further 
contriving  and  intending  as  aforesaid,  then  in  the  pre- 
sence and  hearing  of  tlie  said  William  Gray  and  other 
the  last-mentioned  subjects,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  said  plain- 
tiff, and  of  and  concerning  the  said  fire,  these  other  false, 
scandalous,  and  malicious  defamatory  words  following; 
(that  is  to  say),  '^  West  (meaning  the  plaintiff)  set  fire 
to  his  own  barley  stack,"  (thereby  meaning  that  the 
plaintiff  had  unlawfully,  wilfully,  and  feloniously  set 
fire  to  his  said  stack,  with  intent  thereby  to  defraud 
the  said  insurance  society,  contrary  to  the  said  statute.) 
By  means  of  the  speaking  and  publishing  of  which 
said  false,  scandalous,  malicious  and  defamatory  words 
by  the  defendant  as  aforesaid,  he  the  plaintiff  hath 
been  and  is  greatly  injured  in  his  said  good  name, 
fame,  and  credit,  and  brought  into  public  scandal, 
infamy,  and  disgrace,  with  and  amongst  all  his  neigh- 
bours and  other  good  and  worthy  subjects  of  this 
realm,  insomuch  that  divers  of  those  neighbours  and 
subjects  have,  on  account  of  the  committing  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from 
thence  hitherto  suspected  and  believed  the  said 
plaintiff  to  have  been  and  to  be  a  person  guilty  of  the 
said  supposed  crime,  and  have  by  reason  of  the  com- 
mitting of  the  said  grievances  by  the  said  defendant 
as  aforesaid,  from  thence  hitherto  wholly  refused  and 
still  do  refuse  to  have  any  transaction,  acquaintance, 
or  discourse  with  him  the  said  plaintiff,  as  they  were 
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West 


1836.  before  used  and  accustomed  to  have  and  otbenrke 
would  have  had.  And  also^  in  consequence  of  die 
^'  said  speaking  and  publishing  the  said  fidse,  scandalou, 
Smith.  malicious  and  defamatory  words,  the  said  ''  Narwkk 
Union  Fire  Insurance  Society*'  afterwards,  to  wit, 
on  &C.9  and  also  on  &c.,  declined  and  refused  and  stil 
do  refuse  to  insure  certain  other  farming  stock  and 
goods  against  fire,  and  by  reason  of  the  premises  the 
plaintiff  was  and  is  otherwise  injured.  Demurrer  and 
Joinder. 

The  points  intended  to  be  argued  in  the  behalf  of 
the  defendant,  in  support  of  the  demurrer,  were  tbos 
stated  in  the  margin  of  the  demurrer  book. 

That  the  stacks  appear  on  the  declaration  to  have 
been  the  property  of  the  plaintiff^  and  the  words 
charged  to  have  been  used  by  defendant  do  uoiperH 
import  any  offence  or  a  wilful  setting  on  fire,  nor  do 
they  refer  to  any  insurance. 

That  the  stacks  mentioned  in  the  slanderous  words, 
and  the  stack  in  the  inducement,  are  not  in  the  deda- 
ration  connected  together;  and  the  stack  in  the  in- 
nuendos  referring  to  the  last  antecedent,  the  innuendos 
are  not  warranted  by  the  declaration. 

That  the  words  are  not  charged  as  spoken  in  rela- 
tion to  the  insurance,  nor  does  it  appear  that  the 
defendant  had  any  knowledge  that  such  insurance 
existed. 

Kelly  in  support  of  the  demurrer.  This  is  a  de- 
murrer to  a  declaration  in  slander,  ayerring  special 
damage.  [Parke  B.  Which  you  admit  by  the  de« 
murrer.]  If  it  can  be  shown  that  the  declaration  b 
bad,  notwithstanding  the  allegation  of  special  damage, 
such  admission  will  not  make  it  good.  If  the  sense 
of  words  cannot  be  changed  by  innuendos,  the  mean- 
ing  of  words   imputing   felony  cannot   be  changed 
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tt  as  to  support  the  special  damage.     The  distinc-       1836. 

lioa  was  taken  in  Day  v.  Robinson  in  error,  in  the 

Bxekequer  chamber  (a).      That    was    an    action  for 

iknderi  and  the  declaration  contained  an  allegation       ^^'th. 

of  special  damage.    [Parke  B.   I  do  not  think  that 

special  damage  was  proved  in  that  case.]     It  is  true, 

that  the  jury  negatived  the  special  damage  at  the  trial, 

but  when  the  record  was  carried  into  the  Exchequer 

cbamber,  the  special  damage  was  indorsed  upon  it  as 

feimdy  and  the  plaintiff  in  error  was  not  at  liberty  to 

olgect  [Lord  Abinger  C,  B.  There  the  court  awarded 

•  ttemre  de  novo^  because  it  was  not  certain  that  the 

jury  had  not  given  damages  on  the  counts  that  were 

iNid,  as  well  as  upon  those  which  were  good.]     So 

mM,  the  special  damage  alleged  is  not  referred  to  any 

pvticular  words,  and  it  is  impossible  to  say  to  which 

€OQnt  it  relates.     If  the  case  were  to  go  down  on  a 

^t  of  inquiry,  as  the  special  damage  is  admitted  by 

w  demurrer,  the  only  question  would  be  as  to  the 

'teunt  of  such  damage.     If  it  can  be  established  that 

^  innuendo  is  bad  and  cannot  be  supported,  the  case 

'^'^t   be  treated  as  if  it  was   after  verdict,  and  the 

^    had  given  damages  on  the  whole  declaration. 

Pf^^keB.  It  is  sufficient  if  either  count  is  good  in 

^^Virrer;  may  not  the  defect  be  cured  by  afterwards 

''basing    the  damages    on  the    good  count  alone?] 

^^  special  damage  introduces  a  distinction;  by  de- 

^^^ring   we  admit  it  as  to  the  whole    declaration. 

^^Mrke  B.  Certainly  each  of  the  two  imputations  has 

contributing  to   the    special  damage.]      With 

ict  to  the  second  count,  the  words  alleged  to  have 

^^n  spoken  by  the  defendant  are  merely  that  West 

^^  fire  to  his  own  barley  stack,  not  saying  that  it  was 

ione  **  unlawfully  and  maliciously,**  which  the  statute 

(a)  I  Ad.  &  E.  054. 
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of  the  7  &  8  Geo.  4.  c.  30.  s.  2.  requires  the  act  to  be 
in  order  to  make  it  felonious.     It  is  clear,  that  where 
words  are  actionable  of  themselves,  an  innaendo  im- 
puting crime  cannot  be  rejected.     Here,   the  words 
of  themselves  would  not  impute  felony.     [Lcnrd  AkV 
ger  C.  B.  A  man  may  bum  his  own  stack  if  it  is  not 
insured,  and  he  does  not  injure  other  persons.    It  ii 
not  alleged  here  that  the  defendant  knew  of  the  in- 
surance.]    The  only  allegation  is,  that  the  comrem- 
tion  was  of  and  concerning  the  plaintiff  and  the  fire, 
yet  the  innuendo  is,  that  the  plaintiff  set  fire  to  the 
stack  with  intent  to  defraud  the  insurance  company. 
The  declaration  should  have  contained  an  indooemeoC 
as  to  the  insurance.      West  might  have   set  fire  to 
his  stack  for  a  lawful  purpose  or  for  his  own  pleasmt. 
Here,  instead  of  proving  the  case  at  a  trial,  it  is  neces- 
sary that  it  should  be  made  out  on  the  record,  but 
there  is  nothing  alleged  in  the  declaration  to  warrut 
the  innuendo.     Even  admitting  that  the  words  spofceo 
warrant  an  innuendo  of  some  felonious  act,  they  w3l 
not  support  the  charge  here  imputed  of  a  particobr 
felony.     An  innuendo  must  be  strictly  proved  at  the 
trial,  a  plaintiff  being  bound  to  establish  the  meaning 
he  has  given  to  the  words  used,  and  after  verdict  die 
court  will   presume   that  the  jury   have  given   their 
damages   for  the  offence  imputed   in   the   innuendo. 
[Parke  B.    If  the  declaration  is  good  in  point  of  law, 
you  admit  the  plaintiff  is  entitled  to  recover,  and  if 
either  of  the  counts  is  good,  your  demurrer  b  too 
large.     You  must,  tlierefore,  show  that  both  counts 
are  bad,  and  that  the  special  damage  b  not  entirdy 
the  result  of  the  words  laid.]     On  a  writ  of  inquiry 
the  judge   would    have   to   direct   the  jury   to  give 
damages  for  the  imputation  of  the  offence  charged 
in  the  innuendo :  if  a  particular  meaning  b  given  to 
words,  or  a  particular  offence  imputed  by  an  innuendo, 
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iX  must  be  proved  in  fact;  and  if  an  innuendo  is  not       18S6. 

properly  supported  by  an  inducement^  it  vitiates  the 

dedaration.    The  objection  could  not  be  taken  at  the 

Iriil,  for  the  judge  would  be  bound  to  tell  the  jury  the       Smith. 

Mtnral  meaning  of  the  words.    The  point  urged  is, 

that  these  words  may  be  actionable  in  themselves,  and 

if  a  particular  meaning  is  given  to  them  by  the  in- 

BoeDdo,  and  such  innuendo  is  bad  from  not  being 

pwperly  supported,  then  the  declaration  is  bad.     In 

Bmitk  V.  Carey  (a),  where  the  words  used  might  be 

imdentood  to  convey  a  charge  either  of  felony  or 

fiaud»    Lord  EUenborough  held,    that  although  the 

words  would  be  actionable  in  the  latter  sense  as  well 

lain  the  former,  yet  as  the  declaration  contained  an 

iOBuendo  that  the  defendant  meant  by  them  to  impute 

ttooy  to  the  plaintiff^  such  innuendo  was  material,  and 

mat  be  made  out  in  evidence.     [Parke  B.  We  are 

■OK  ooDsidering  whether  the  counts  are  good  in  them- 

tahea  without  the  special  damage,  upon  which  the 

point  is,  whether  the  words  are  capable  of  the  meaning 

imputed  to  them,  without  any  inducement  or  colloquium. 

There  are  two  questions,  first,  whether  the  words  are 

^ctioiiable  in   themselves,    without  any    introductory 

^carments;  and  secondly,  if  not,  whether  they  are  not 

actionable  in  consequence  of  the  special  damage  being 

'^ttiitted.]     Smith  v.  Carey  shows  that  the  court  can- 

M  reject  the  innuendo  as  surplusage.    This  case  is 

r®  ttme  as  if  it  were  a  motion  in  arrest  of  judgment, 

'^  the  jury  had  found  the  words  as  charged  in  the 

^Uendo.    Here,  there  is  nothing  in  the  introductory 

^^  of  the  declaration  to  warrant  the  meaning  thereby 

■ 

^^en  to  them ;  it  is  not  alleged  that  the  defendant 
'^^w  of  the  insurance,  or  that  the  conversation  was 
'  the  insurance  ;  there  is  in  fact  nothing  on  the  record 

(a)  3Campb.461. 


tneaning  given  to  them  without  any 
hold  that  there  is,  would  be  to  enla 
of  words  at  the  pleasure  of  the  pleac 
pie  is  clearly  established,  that  you  ca 
meaning  of  particular  words.  Here,  t 
stack  may  be  one  thing,  and  the  bumii 
commit  a  felony  another;  but  to  defra 
company  is  a  third  case.  [_Parke  B. 
an  authority  that  you  cannot  reject  an 
it  is  good  and  capable  of  a  meaning.] 
within  the  principle  established  by 
and  Smith  v.  Carey,  that,  whether  woi 
in  themselves  or  not,  if  a  particuUr  mi 
them,  the  jury  must  find  them  with 
not  at  all.  It  may  be  argued,  thnt 
imputed,  that  the  particuUr  intent 
committed  is  not  immaterial,  but  it 
that  it  is;  for  a  jury  on  a  writ  of  im 
larger  damages  in  the  one  case  thi 
although  when  a  man  is  tried  for  a  1 
cular  intent  with  which  he  committed 
it  is  important  where  an  action  is  bi 
imputing  a  felony  with  some  particu 
posing  an  action  to  be  brought  for  an 
a  roan  had  committed  a  simple  assault 

tAvP    trifllnrr   rlnmniroR     hut  it  tT<A   «•»» 
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jcrCB.  Is  there  any  decision  that  you  cannot  reject        1836. 
n  innuendo  wliere  it  may  explain  the  words,  but  can- 
Mtbe  supported?]     Great  injustice  would  ensue  in 
■ioy  cases  if  the  law  was  otherwise.     Where  words       Smith. 
inpote  a  particular  felony,  the  jury  must  give  damages 
ftr  such  imputation.    When  a  motion  is  made  in  arrest 
•f  jndgment,  or,  which  is  the  same  thing,  the  case  is 
aligned  in  demurrer,  is  it  to  be  said  that  the  innuendo 
Vai  rejected,  or  may  now  be  rejected?    It  cannot  be 
•lyected  at  the  trial,  that  the  innuendo  is  not  sup- 
ported by  an  introductory  averment,  for  the  party 
Aoold  have  demurred  or  must  move  in  arrest  of  judg- 
■eot.    On  a  writ  of  inquiry,  how  could  the  judge  tell 
Ik  jary  they  must  reject  the  innuendo?     [Lord  Abin- 
fvC.  B.  If  the  jury  could  do  it,  we  may  do  it  now.] 
Kit  submitted  that  if  the  innuendo  is  bad,  the  admis- 
ibn  of  the  special  damage  is  no  answer.    The  ground 
Oi  which  words  not  actionable  in  themselves  may  be 
mde  so  by  special  damage  is,  that  the  action  is  not  an 
Action  of  slander,  but  on  the  case  for  the  malicious 
Kt  of  the  party.     Suppose  in  the  present  case  it  was 
•Mitended  by  a  defendant's  counsel  at  nisi  prius,  that 
^  innuendo  was  bad  in  law,  and  that  the  jury  could 
^7  give  damages  for  the  special  damage  alleged, 
*^d  any  judge  listen  to  the  objection,  and  tell  the 
^  to  give  no  damages  for  the  slander,  but  only  for 
)e  refusal  of  the  insurance  office  to  effect  a  new  insur- 
*®B  ?    If  the  defendant  was  to  withdraw  the  demurrer 
^^out  the  leave  of  the  court,  and  go  down  to  trial, 
^  there  take  the  objection,  he  would  be  told  that  he 
^Uld  have  raised  it  by  a  demurrer;  and  the  jury 
'^'^dd  be  directed  to  say,  whether  the  words  meant 
'^t  was  alleged   upon  the  record.     If  he  were  to 
^ly  afterwards  in  arrest  of  judgment,  is  he  to  be 
^  that  the  jury  did  not  give  damages  on  the  in- 
i^endo,  but  only  for  the  special  damage  ?    [Parke  B. 

YOL.  I.  3  H 
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1836.       You  say  that  if  there  had  been  a  verdict  here,  that 

Day  ▼.  Robinson  would  have  exactly  applied,  and  tfait 

it  makes  no  difference  in  principle,  wheftlier  there  k 

one  or  more  counts  in  the  declaration.     Yoo  say  tfait 

an  innuendo  cannot  be  rejected,  although  bad  in  hv 

for  no^  being  supported  by  introductory  avermenti.] 

It  is  submitted  that  both  these  counts  are  had  on  that 

ground.     [Parke  B.  After  verdict  the  cofoxt  waaj  uf 

that  they  cannot  understand  the  words  in  the  ^t^^mng 

ascribed  to  them  by  the  plaintiff,  and  therefore  eaanot 

give  him  judgment  for  the  special  damage  which  wm 

proved.    That  is  the  effect  of  Day  v.  HobimMm.] 


contri,  was  about  to  support  the  dedan- 
tion. 

Lord  Abingbr  C.B. — Do  you  not  think  it  worth 
your  while  to  amend,  since  the  case  of  Day  v.  /Zo&ta- 
son? 

Parke  B — There  seems  some  difficulty  in  distin- 
guishing this  case  from  Day  v.  Robinson.  When 
your  attention  is  drawn  to  that  authority,  it  is  difficult 
to  get  over  it.     You  had  better  amend. 

LfCavc  for  the  plaintiff  to  aaeod 
on  payment  of  costs. 


Danirls  against  May. 


^  A.  B.  clerk  TXARSTOW  showed  cause  against  a  rule  nisi  wfaidi 

defendant's^  had  been  obtained  by  Steer  to  set  aside  an  inte^ 

attorney,'*  is  locutory  judgment  for  irregularity,  and  UxAl  a  prdi- 

not  a  sufficient  .              l-^-.i         «•!.                    »..,i 

description  of  mmary  objection  to  the  affidavit  upon  which  the  mle 

a  deponent  |,ad  been  obtained,  on  the  ground  that  the  deponent's 

m  an  amda-  °                                     *^ 

Tit.  place  of  abode  was  not  stated  as  prescribed  by  the 


IK  THB  Sixth  Year  of  WILLIAM  IV.  885 

Reg.  Gem.  HiL  T.  2  WiU.  4.  s.  5.,  which  requires       1836. 
het "  the  addition  of  every  person  making  an  affidavit 
Ml  be  inserted  therein."    The  present  affidavit  com- 
wmotA  as  foUows:  ^*  A.  B.  clerk  to  C.  D.  the  defend- 
Mfi  attorney,  maketh  oath  &c."  .». 

Biter  contri,  contended  that  the  affidavit  was  suffi- 
^Mtythe  object  of  the  rule  being  merely  to  afford  the 
npoiita  party  the  means  of  knowing  where  to  find  a 


<  Lord  Abingbr  C.  B. — ^This  affidavit  is  insufficient ; 

(It must  adhere  to  the  rules. 

•  

I  -  Rule  discharged. 


I  

V  - 

I. 

\ '  Mills  against  Joseph  Barber. 

'.^Assumpsit  by  the  indorsee  against  the  acceptor  Assumpsit 

of  a  bill   of  exchange,   drawn    by   one   Samuel  ^^^^^  ^f  ^ 
'Wier,  payable  two  months  after  date  to  the  order  bin,  by  the 
^die  drawer,  and  by  him  indorsed  to  the  plaintiff,  indorsee  of 
llet:  that  the   defendant  accepted   the  bill  at   the  iJj^  drawer. 

•  .  .  Plea,  that 

^^uest  and  for  the  accommodation  of  the  said  Samuel  defendant 
%rler,  and  that  the  said  S.  Barber  did  not  give,  nor  Juf^^g^^ 
vd  he  the  defendant  have  or  receive  any  value  or  accommoda- 
consideration  for  his  the  defendant's  accepting  or  pay-  J^wer  and 

that  the 

did  not  give,  or  the  defendant  receive,  any  consideration  for  his  accepting  or 

B9>  ^®  ^^^ '  ^^^  ^^  drawer  indorsed  the  bill  to  the  plaintiff  without  any  con- 

jfcwSoD,  and  that  the  plaintiff  held  the  bill  without  consideration.    Replication, 

L^p^jbe  drawer  indorsed  the  bill  to  the  plaintiff  for  good  and  valuable  consideration. 

'Ald^  that  the  whole  admission  by  the  plaintiff  on  the  pleadings  being  that  tlic  bill 

jy  b  its  inception  an  accommodation  bill,  for  accepting  which  by  the  defendant 

■*ilrtwcr  gave  him  no  consideration,  the  onus  of  proof  in  the  first  instance  rested 

ft  ^defendant;  but  that  in  cases  in  which  the  holder's  title  to  tlie  bill  is  shown  to 

■'OQiiDected  with  some  fraud,  t.g,  illegal  taking,  loss  or  larceny  &c.,  the  holder  is 

**iBd  to  begin  and  prove  in  the  first  instance  that  he  gave  value  for  the  bill  sued  on. 

3hS 


issue  thereon. 

At  the  trial  before  Alderttm  B. 
sittings  in  Silary  term  last,  a  queatt< 
upon  the  above  pleadings  the  onus  I 
to  prove  that  be  gave  consideratio 
whether  the  defendant  was  bound 
of  consideration.  The  learned  jud] 
onus  Liy  on  the  defendant  to  prove  I 
deration,  and  on  his  not  being  prej 
learned  baron  directed  a  verdict  to  I 
plaintiff.  Humfrey  in  the  Eome  ter 
nisi  for  a  new  trial,  upon  the  ground 
on  the  plaintiff,  ci^ng  Simpson  v.  Ci 
Lord  Abinger  C.  B.  was  reported  t 
an  opinion,  that  in  a  case  like  the  ] 
cumbent  on  the  plaintiff  ^to  prove  coi 

Theobald  for  the  plaintiff,  shov 
replication  having  affirmed  that  the  i 
plaintiff  was  for  valuable  cocsideratic 
not  v\t\\  a  verification,  but  to  the  coi 
ant  waa  bound  to  prove  the  want  o 
the  first  instance;  Low  v.  Burrou 
There  is  no  difRculty  in  that  part 
burden  of  proof  clearly  lies  on  the  A 

xnn  R.   Tl>f>  r(>n1innrinn   oHmlta  th<t»  t 
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ion  bill,  and  states  in  the  affirmative  that  the  1836. 
ement  to  the  plaintiff  was  for  consideration :  but 
iffirmative  b  in  answer  to  a  negative.  On  the 
on  whether  the  plaintiff  or  defendant  was  first 
i  evidence  on  this  issue,  it  seems  to  be  a  proper 
)  consider  whether,  if  the  particular  allegation 
truck  out  of  the  plea,  any  defence  to  the  action 

remain?  In  that  point  of  view  it  is  immaterial 
er  the  allegation  be  in  the  affirmative  or  negative. 
dbinger  C.  B.  The  point  which  here  arises  is, 
er  supposing  the  defendant  to  have  proved  by 
ses  the  facts  which  this  replication  admits,  viz. 
be  bill  was  accepted  by  the  defendant  for  the 
modation  of  S.  Barber,  who  gave  no  value  to 
fendant  for  his  acceptance,  it  was  incumbent  on 
aintiff  to  prove  his  own  title  to  sue  as  the  in- 

of  S.  Barber,  by  showing  himself  to  be  more 
he  agent  of  that  person,  who  had  received  the 
idiout  consideration.]  No  such  onus  lay  on  the 
ff,  unless  some  fraud  or  other  defect  in  his  title 
een  first  shown  by  the  defendant.  The  single 
f  a  bill  having  been  first  given  without  consi- 
gn between  the  original  parties,  did  not  throw 
n  that  burden.      That  position  is  not  contra- 

by  the  following  passage  in  Bayley  on  BiUs, 
lit.  372 :  ''  In  many  cases  the  plaintiff  is  com- 
le  to  prove  that  either  he  or  some  preceding 
took  the  bill  or  note  bona  fide,  and  for  value ;  as 
\  of  a  bill  or  note  originally  given  without  consi- 
>n,  and  whilst  the  person  giving  it  was  under 
,  or  in  case  of  a  bill  or  note  obtained  by  fraud, 
isferred  by  delivery  by  a  person  not  entitled  to 
t,  as  in  the  instance  of  bills  or  notes  which  have 
itolen  or  lost."    Nor  does  Fentum  v.  Pocock{a) 

(a)  5  Taubt.  192. 
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1836.  show  any  practice  of  plaintiffs  in  actions  od 
modation  bills,  to  prove  that  Aey  gave  value  Cor 
For  whether  such  proof  was  gifen  or  not,  it 
Barbeb.  hiiYe  been  equally  held  that  an  accgMnmodatinn  a^ 
ceptor  is  to  be  taken  only  as  a  surety,  who  is  &■ 
charged  by  time  given  to  the  drawer-  An  ai'nwniK 
dation  bill  is  not  like  a  fraudulent  transfer.  [ArtrB. 
If  a  fraud,  it  is  rather  against  the  holder  than  die 
acceptor.  Alderson  B.  The  object  of  accepting  m 
acconunodation  bill  is  to  raise  money  for  the  drawer. 
So  that  no  such  inference  arises  as  that 
for,  viz.  that  the  indorsee  is  a  hinder  without 
deration,  but  rather  the  contrary.  In  JPerdvtd  v. 
Frampton  (a),  Parke  B.  says,  ''  The  simple  feet  ad- 
mitted on  the  pleadings  is,  that  the  indorsement  was 
for  the  maker's  accommodation;  but  no  inference 
arises  that  the  holders  of  die  note  were  not  hoUen 
for  value ;  on  the  contrary,  the  foct  of  thrir  holding  il, 
joined  with  the  indorsement  on  it,  raises  the  ptesmnp* 
tion  diat  they  gave  value  for  it,  that  being  the  veiy 
object  for  which  it  was  made."  Lord  Abinger  C.  B. 
The  difficulty  which  occurs  to  me  b,  how  this  defend- 
ant was  to  give  evidence  on  a  subject  with  whidi  be 
cannot  be  laken  to  have  privity.]  He  as  well  as  die 
plaintiff  might  call  the  drawer  who  transferred  it  to 
the  plaintiff(6).  [Parke  B.  Every  bdorsement  ffrimk 
facie  imports  value.  It  always  appeared  to  me  Aat 
the  parties  impugning  an  indorsee's  title  should  throw 
some  suspicion  on  it  before  he  could  be  caBed  on  to 
prove    con^deration  (c).      Thomas  v.  NemUm^d)   is 

^«)  5  TvT.  581. 

(6)  See  Dickuuen  t.  Pr«nik»,  4  Espw  33 ;  lad  olhcr  caKi  ciIbI,  Biyky 
OB  Bilit,  4tli  edit.  419,  420. 

(c)  Sm  the  jiadfBeiit  of  tkt  lewd  baron  vkile  «  jvigt  «l  K.&  it 
Htatk  ▼.  SAMscm,  2  B.  Ck  AdoL  291 ,  and  4  Tjr.  596. 

(d)  2  Cir.  dc  P.  606,  ▲.  s.  1827  i  cited  2  B.  &  AdoL  294.  BmA  v. 
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nearest  this  case,  but  there  the  plaintiff's  title  was  1836. 
kqpeached.  Merely  giving  notice  to  a  plaintiff  to 
prove  consideration,  had  been  long  before  held  insuffi- 
cient  to  compel  a  plaintiff  to  do  so ;  Reynolds  v.  Chet- 
<fe(a).  As  no  fraud,  gaming,  duress,  &c.  appear  to 
disprove  the  presumption  of  consideration,  this  plaintiff 
aeems  to  me  entitled  to  the  verdict.  Low  v.  Chifney{b) 
is  in  support  of  the  plaintiff's  argument] 

Eumfrey  for  the  defendant  supported  the  rule. 
As  the  pleadings  admit  tliis  to  have  been  an  accommo- 
dation bill  between  the  original  parties,  and  to  have 
been  accepted  without  consideration,  the  plaintiff  was 
bound  to  prove  that  he  gave  value  for  it,  according  to 
ue  opinions  of  a  majority  of  the  court  in  Heath  v. 
«'»iiom(c)  Parhe'R.  Percival  v.  Frampton{d)  is  a 
"Bcision  of  this  court,  contrary  to  that  of  Heath  v. 
^''"•om.]  The  reasoning  of  Lord  Tenterden  C.  J.  and 
*^^ledale  J.  in  Heath  v.  Sansom,  applies  to  the  case  of  an 
^^^c^Uunodation  bill;  for  though  it  was  there  said  that 
U^e  case  of  such  a  bill  it  may  be  presumed  that 
^e  has  been  obtained  for  it,  but  that  where  a  bill 
'  been  obtained  by  fraud,  or  lost,  or  stolen,  the 
-^^ence  might  arise  that  the  holder  had  not  given 
^  consideration  for  it, — it  is  difficult  to  understand 
V  the  remote  holder  of  a  bill,  which  may  have  passed 
^ugh  many  hands  since  the  loss  or  stealing  &c.,  is 
t  ag  likely  to  have  given  value  for  it,  as  when  it  was 
'finally  an  accommodation  bill.  If  in  case  of  a 
4eii  bill,  the  thief  may  be  presumed  to  part  with 

C«)  2  Camp.  596,  cor.  Lord  Ellenbarough, 

(»)  1  Bing.  N.  C.  267. 

(t)  2  B.  &  Adol.  297.    Mr.  Justice  Patteton  ofkerwards  rested  his  opi- 

Id  od  the  prior  circumstances  of  suspicion  proved  in  that  case ;  see  Whit' 

*r  ▼.  Edmundi,  1  Mood.  &  Rob.  167 ;  and  5  Tyr.  596. 

(d)  6  Tyr.  579  j  and  see  ante,  286. 


Uench;  but  it  is  submitted  that  tnat 
correct.  [Bolliind  B.  In  JVyatt  v. 
acUon  was  b;  a  remote  indorsee  agu) 
of  a  bill  given  for  losses  on  an  illegal 
action;  and  £yre  C.  J.  held,  that  prori 
was  not  declared  to  be  void  by  law,  the 
the  original  transaction  being  contrar 
make  it  necessary  for  the  plaintiff  to 
sideradon  till  the  defendant  had  in  si 
plicated  him  in  the  transaction,  or 
respecting  it.] 


The  judgment  of  tlie  Court  was  ade 
by 

Lord  Abikqer  C.  B.— This  was  ai 
the  acceptor  of  a  bill  of  exchange,  it 
fendant  pleaded  that  the  bill  was  gi\ 
sideration,  and  for  the  accommodatioi 
and  was  indorsed  over  to  the  plaintifl 
to  which  the  plaintiff  replied,  that 
dorsed  to  hiin  fur  valuable  considerat 
tion  at  the  trial  was,  whether  upon  thif 
tiff  was  bound  to  prove  that  be  gave  com 
bill.  Both  parties  having  refused  to 
insisting  that  he  was  not  bound  to  sho 
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^ted  the  verdict  to  be  entered  for  the  plaintiffy  and  1836. 
'  are  now  to  determme  whether  he  was  right  in  so 
^g*  It  is  rather  a  question  of  practice  than  of  law. 
?re  is  no  doubt  of  the  law,  that  where  a  plaintiff 
not  given  consideration  for  a  bill  of  exchange,  for 
^h  no  value  has  been  previously  obtained,  he  can- 
recover  upon  it,  but  the  question  is,  from  which 
y  the  evidence  is  to  come.  On  the  argument, 
-8  were  cited  to  show  that  the  practice  has  been, 
^  ^ihen  the  defendant  had  established  that  the  bill 
(  an  accommodation  acceptance,  the  plaintiff  pro- 
ved to  prove  that  he  gave  consideration  for  the 
y  and  so  far  as  my  experience  goes,  that  has  been 
<^ouTse  adopted.  I  never  knew  the  point  mooted 
pt  in  the  cases  quoted  for  the  plaintiff  on  showing 
'•  A  practice  had  grown  up  for  the  defendant 
'^  notice  to  the  plaintiff  to  prove  consideration, 
t  was  very  common  for  the  latter,  on  receiving 
^  notice,  to  put  an  end  to  doubt,  by  showing  con- 
^t^ion  in  the  first  instance.  But  I  have  known  it 
^'^^ise,  where  the  plaintiff  has  refused  to  do  so  until 
^lendant  has  given  proof  that  the  bill  was  an  ac- 
^^::xlation  bill,  after  which  the  plaintiff  has  adduced 
*^ce  in  reply  of  being  a  holder  for  value.  The 
-^  have  taken  into  consideration  this  question, 
^  from  its  importance,  for  the  purposes  of  plead- 
^^ght  to  be  settled.  Both  Mr.  Justice  LittledaU 
■^Ir.  Justice  Patteson  have  on  deliberation  with- 
^  the  opinions  expressed  by  them  in  Heath  w 
<c^m.  In  Simpson  v.  Clarke  undoubtedly  I  stated 
^he  practice  was  what  I  have  now  stated  it  to  be. 
not  for  me,  however,  to  set  my  opinion  against 
of  the  rest  of  the  judges.  In  Simpson  v.  Clarke 
\>ressly  said  that  the  point  was  not  of  importance 
Vie  determination  of  that  case,  though  certainly  the 
onation  of  my  opinion  was,  that  it  was  the  conve- 
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1836.        nient  practice.    But  I  think  I  made  a  distinctioii,  which 
is  not  reported,  between  bills  obtained  for  acconmio- 
dation,  and  by  fraud.     There  is  certainlj  an  obrioui 
distinction  between  the  two  cases.     A  man  wbodoo 
not  come  into  court  with  any  suspicion  of  fraud,  but 
merely  as  the  holder  of  the   bill,   may   in   the  fint 
instance  be  fairly  presumed  to  be  a  holder  for  yafaie^ 
and  the  fact  that  the  acceptor  has  rec^red  no  coofl- 
deration,  is  no  proof  that  value  has  not  been  obtained 
for  the  bill;  for  persons  frequently  lend  their  namei 
for  the  purpose  of  raising  money.    Therefore,  unlen 
the  case  is  in  some  manner  marked  with  fraud — imleai 
the  bill  has  been  lost,  stolen  or  clandestinely  taken 
away,  so  as  to  raise  suspicion  that  the  indorsee  is  not 
a  holder  for  value,  the  onus  probandi  ought  to  rest  with 
the  defendant.     In  deciding  the  present  case,  we  are 
only  required  to  lay  down  this  rule,  that  where  the 
simple  fact  proved  is  that  the  bill  is  an  acconunodatioB 
acceptance,  that  alone  will  not  cast  on  the  pbdntiff  the 
burden  of  proof  that  he  gave  value  for  it     On  these 
grounds,  therefore,  the  court,  after  consulting  with  the 
judges  who  have  been  supposed  to  be  of  a  diflfeient 
opinion,  have  come  to  the  conclusion,  that  in  the  pre- 
sent case  the  onus  probandi  lay  on  the  defendant,  and 
that  he  should  have  shown  that  the  plaintiff  gave  no 
value  for  the  bill.     Under  the  circumstances,  however, 
the  plaintiff  may  have  a  new  trial  on  payment  of  coiti* 

Rule  accordingiy. 


1 
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1836. 
Bryant  against  Glutton,  Gent.  One  &c. 

PLESPASS  for  assault    and    false   imprisonment  }^^  plaintiff 
-r^.  -,  ,  ii  •       •/!       •        being  in  the 

Pleas:  first,  not  guilty;   secondly,  a  justification  custody  of  the 
f  the  trespasses  under  an  attachment  issued  out  of  JI^^"**^'  ^^ 

*  brought  up  by 

le  Court  of  King's  Bench,  for  a  contempt  in  non-pay-  that  officer  to 
ent  of  costs,  pursuant  to  the  master's  allocatur.     Re-  Khig's^nch 
ic&tion,   de  injuria.     The   cause  came   on   for  trial  on  an  order  of 
^fore  Lord  Abinger  C.  B.  at  the  Middlesex  sittings  obtained  by 
ker-    last  Michaelmas  term.     The  plaintiff's  counsel  the  defendant, 

*^  which  had 

^ted,  that  the  plaintiff  being  in  the  custody  of  the  been  lodged 
nrslial  at  the  suit  of  another  person,  was  brought  up  ^^^^^J^  ^^ 
^lie  Court  of  King's  Bench  under  an  order  for  an  committed  to 
tia^diment    against    him  for  non-payment  of  costs,  tody^an'at" 
'^ciined  by  the  defendant  an  attorney,  and  lodged  tachmentfor 
liis  clerk  with  the  marshal  as  a  detainer;  that  he  ofcc^ts,  and 
^^    then  re-committed  by  the  court  to  the  same  cus-  <^etained  ac- 

^  ''  cordingly: 

^3f  on  the  attachment  for  non-payment  of  costs,  and  Held,  that  he 
l^iisoned  thereon  for  four  years  and  a  half.    The  ^^gp^^^"^ 
^*^  chief  baron  asked  whether  the  defendant  had  against  the 
^■•^•onally  acted  in  the  plaintiff's  imprisonment,  and  j^^^  caused 
•l^ig  answered  in  the  negative,  nonsuited  the  plaintiff,  the  order  to  be 

kS  <•       •   •         1  11  !•  11        lodged  with 

^Dg  of  opmion  that  trespass  would  not  lie,  and  that  the  marshal, 
^fce  was  the  only  remedy  if  malice  could  be  proved,  so  as  to  call 

•^  •'  '^  on  the  defend- 

-^  held,  that  as  no  trespass  had  been  committed,  ant  to  justify 

fc^  second  issue  became  immaterial.    A  rule  to  set  "^^^"^  Loi§'^ 

^ide  the  nonsuit  having  been  granted  on  the  autho-  Abinger Q.B,, 

^ty  of  Bates  v.  Pilling  (a),  "^^,  a 

sheriff  is  liable 

Piatt  showed  cause.    The  defendant  was  already  in  arresting  a 
custody,  and  was  further  imprisoned,  not  in  conse-  pe«onon 

^  *  ,  process  m 

quence  of  any  act  of  the  defendant,  but  by  the  judicial  which  he  is 

act  of  the  Court  of  King's  Bench  who  granted  the  at-  ^j^^j^ 

teehment.    Trespass  would  not  lie  against  a  prosecutor 

(a)  6  B.  ^  Cr.  38. 
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1836. 

Bryant 

V. 

Glutton. 


for  presenting  a  bill  of  indictment  to  a  grand  jury, 
which  they  find.  Suppose  that  a  defendant  is  wrongly 
named  in  the  writ,  but  appears  and  proceedings  go  od 
to  final  judgment,  would  the  sheriff  be  liable  in  tres- 
pass for  taking  him  in  execution?  (a)  [PcirAe  B.  wu 
understood  to  intimate  that  there  was  no  decision  for 
exonerating  the  sheriff  from  such  an  action,  wbeie  die 
process  did  not  authorize  the  arrest.] 

Bampas  contra,  was  stopped  by  the  court* 

Parke  B. — I  am  of  opinion  that  this  rule  should  be 
made  absolute.  The  plaintiff  could  not  have  been  de- 
tained, but  for  the  defendant's  having  lodged  the  cnrder 
for  attachment  with  the  marshal  The  defendant  by 
so  doing  put  that  officer  of  the  court  in  motion.  The 
detainer  was  an  immediate  consequence  of  the  defend- 
ant's act,  for  which  he  is  liable  in  trespass  (i).  That 
act  of  his  caused  the  plaintiff  to  be  brought  from  prisoo 
into  the  court,  and  there  to  be  remanded  into  a  different 
custody.  That  was  a  prima  facie  trespass,  which  called 
on  the  defendant  to  justify  it  by  pleading  the  order  of 
court  as  his  authority,  and  proving  it  in  evidence. 
Without  so  doing  no  question  as  to  its  regularity  cooU 
arise.  As  the  case  was  disposed  of  at  nisi  prims  on  the 
general  issue,  and  b  now  before  us  on  that  plea  only,  it 
appears  to  me  that  it  was  stopped  too  soon,  and  shoold 
go  to  a  new  trial. 

BoLLAND  B. — I  am  of  the  same  opinion.  The  de- 
fendant was  the  moving  cause  of  the  plaintiff's  inqfiii- 
sonment,  and  the  order  of  the  court  could  not  be  given 
in  evidence  on  the  general  issue. 

(^«)  Sec  Fimek  ▼.  C^cktn  mmd  atkers,  5  TjT.  778. 784. 
(»)  See  3  WOs.  379,  Bmrktr  v.  Bndk«  nd  X^rwmd  i  id.  S41,  Pt 
r.LU9d, 


Bryant 

V. 
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Alders  ON  B. — I  agree.  The  defendant  takes  a  1836. 
icce  of  paper  to  the  marshal,  in  consequence  of  which 
e  is  detained.  Is  not  that  such  an  act  by  the  defend- 
»tas  he  is  called  on  to  justify,  by  showing  what  the  Glutton. 
tbority  given  by  the  paper  was?  On  the  plea  of 
''  general  issue  it  was  sufficient  for  the  plaintiff  to 
»vr  that  he  was  detained  in  custody  by  something 
ch  the  defendant  did  :  that,  however,  he  was  pre- 
ted  from  doing.  Were  the  defendant's  argument 
rect,  we  need  not  impose  the  usual  terms,  when  we 
aside  executions  for  irregularity,  that  no  action  shall 
brought  (a). 

-«ord  Abinoer  C.  B. — I  remain  of  opinion  that  as 
j»laintiff  was  in  custody  of  the  marshal  at  the  time 
Sranting  the  attachment,  his  prolonged  imprisonment 
ft  the  act,  not  of  the  defendant  himself,  but  of  the 
L^t,  for  a  contempt  of  which  he  had  not  purged  him- 
^  by  paying  the  costs,  or  setting  aside  the  attach- 
K^t  for  irregularity.  The  marshal  was  the  officer  of 
^  court,  and  his  bringing  the  plaintiff  up  did  not 
^r  the  former  custody  or  make  it  other  than  that  of  the 
^^rt.  To  serve  a  sheriff  or  gaoler  with  a  writ  against 
(>ersQn  already  in  his  prison,  directing  him  to  keep 
cii  in  custody,  is  not  an  act  of  trespass.  So  the  lodg- 
J  a  detainer  against  a  prisoner,  cannot  be  an  act  of 
^spass  while  he  is  in  custody  on  other  process. 
ere  no  continuance  of  detainer  took  place  before  the 
der  of  court  was  made.  But  the  rest  of  the  court 
em  to  think  that  the  bringing  up  the  plaintiff  to  be 
lorged  with  the  attachment  which  was  caused  by  the 
(fendant's  act,  made  it  a  new  custody.  I  incline  to 
e  contrary  opinion,  as  the  detainer  was  the  act  of  the 
lurt,  and  the  marshal  had  the  plaintiff  in  his  cus- 
dy,  and  must  have  so  had  him  wherever  the  Court  of 

(a)  See  5  Tyr.  725,  Riddell  ?.  Pakman. 
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1836. 

Bryant 

V, 

Glutton. 


King's  Bench  might  be,  e.  g.^  if  it  remoTed  into  ano- 
ther county.  However,  as  the  other  judges  are  of  a 
different  opinion,  there  must  be  a  new  trial. 


Rule  absolute 


(«). 


(a)  As  to  this  case  see  per  Ashurst  J.   Mi^r^ii  r.  Hughes,  2  T.  R.  231 ; 
6T.R.315;  3B.&P.  158. 


An  affidarit 
stated  that  a 
declaration  in 
ejectment  was 
served  on  a 
servant  who 
was  left  in 
diarge  of  the 
premises. 
Held,  insuffi- 
cient to  obtain 
judgment 
against  the 
casual  ejector, 
and  the  court 
refused  even 
to  grant  a  rule 
to  show  cause 
thereon. 


Doe  dem.  Read  and  Others  against  Ros. 

Tj^IGHTMAN  moved  for  judgment  against  the 
casual  ejector,  on  an  affidavit  which  atated,  diat 
the  copy  of  the  declaration  had  been  served  oo  a 
female  servant  upon  the  premises,  who  told  the  de- 
ponent that  she  had  been  left  in  duurge  of  them  by 
the  tenant  in  possession.  [Lord  Abinger  C.  B.  Does 
the  deponent  in  the  affidavit  say,  that  he  believes  die 
tenant  has  received  the  declaration?]  No.  At  any 
rate  the  court  will  grant  a  rule  nisi,  and  if  the  tenant 
has  not  received  the  declaration,  she  may  make  an 
affidavit  to  that  effect.  Here,  the  woman  is  left,  not 
as  an  ordinary  servant,  but  to  take  care  of  the  pre- 
mises. 

Lord  Abinoer  C.  B. — In  order  to  obtain  a  rule 
you  should  have  gone  further,  and  shown  that  the 
servant  was  instructed  to  send  all  papers  to  her  mis- 
tress, and  have  stated  your  belief  that  she  had  done  so. 


Rule  reftised. 
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18S6. 
NoRTONS*  Bail.  >*^v-^ 

JERVIS  objected  in  this  case  to  the  justifica-  A  notice  of 
tion  in  person,  of  bail  living  beyond  the  bills  of  {,^11  need  not 
rtality,  on  the  ground  that  the  notice  of  justifica-  statewhether 
%  did  not  state  whether  they  meant  to  justify  in  tend  to  justify 
■son  or  by  affidavit.    It  was  supposed  they  intended  JJ^  ^^  v*?"^ 
justify  by  affidavit,  and  the  notice  should  have 
ted  which  course  they  proposed  to  adopt.    [Alder^ 
'•  B.  That  was  not  necessary.]    Jervis  then  applied 
it  the  costs  of  justification  might  not  be  allowed  on 
i  above  ground. 

Aldbrson  B. — The  bail  have  justified  in  respect 
the  property  mentioned  in  the  notice.  The  costs 
(8t  be  allowed. 


Preedy  and  Another  against  Lovell. 

ROGERS  had  obtained  a  rule  nisi,  why  the  judg-  A  rule  nisi 
ment  signed  in  this   cause,  and  all  subsequent  tained^^t 
iceedings  thereon,  should  not  be  set  aside  for  irre-  ^i^e  a  jud|- 
larity,  and  why  the  cognovit  or  paper  writing  signed  upo^  l^^Lno- 

the  defendant  should  not  be  delivered  up  to  be  7^  ^^^^  \y 

the  defendant, 
Dcelled.    The  affidavit  on  which  the  rule  was  moved  on  the  ground 

I  was  made  by  the  defendant's  attorney,  and  stated  ^^f^Xa^^'J^ 
^  tbe  defendant  having  been  served  with  a  writ  of  given  upon  an 
Kkions,  had  called  on  the  plaintiflTs  attorney,  and  ^Jh^Se'de- 
Jtiduced  to  sign  an  agreement  for  the  payment  of  Pendant  per- 
dcbt  and  costs,  with  an  understanding  that  in  case  had  not  been 

defendant  could  prove  there  was  any  error  in  the  ^^*fil'?<i-    On 

showing  cause 
^Vint  that  it  should  be  rectified.     That  the  defend-  the  rule  was 

discharged, 
^^Vidavit  on  vvhich  it  was  obtained  having  been  made  by  the  defendant^  attor- 
^nd  not,  as  it  ought  to  have  been,  by  the  defendant  himself. 
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ant  afterwards  investigated  the  account  and  dUscoteRd 

an  error,  which  he  had  pointed  out  to  the  pHuntib 

andXnother   ^"^  ^^^^^  attorney;  but  they  would  not  allow  Ae  same 

according  to  the  understanding  existing  between  then. 


18S6. 


Preedt 


V. 
LOVELL. 


Bayley  for  the  plaintiffs,  took  a  preliminary  objtt> 
tion  to  the  aflSdavit,  which  he  contended  was  not  salt 
cient  to  call  upon  him  to  show  cause,  inasmuch  ask 
was  not  made  by  the  defendant  himself,  but  by  bk 
attorney. 

Parke  B. — ^The  aflSdavit  does  not  even  state  die 
attorney  beUeves  the  representation  made  to  him  lif 
his  client  to  be  true.  This  rule  must  be  discharged, 
but  without  costs. 


The  other  barons  concurred. 


Rule  discharged. 


Pearson  against  Skelton. 

The  rule  that      A  SSUMPSIT  for  money  paid.    Plea :  nan  assuapoL 
contribution  At  the  trial  before   Lord  JDenman  C.  J.  at  Ae 

among  wrong-  iggj.    Yorkshire  assizes,  it  appeared  that  the  plaintf 

doers  does  '  » i  * 

not  apply  to 
a  case  wnere 
the  party 
seeking  con- 
tribution is  a 
tort-feasor 
merely  by 
inference  of  law. 

Several  persons  were  jointly  interested  in  a  stage  coach,  and  there  was  apartofl^ 
ship  fund  out  of  which  the  expenses  were  first  to  be  paid,  and  the  residue  dtridai 
among  them.  Held,  that  one  proprietor  who  had  paid  the  damages  and  costs 
recovered  in  an  action  which  had  been  brought  against  him  for  damage  dooe  bf  the 
negligent  driving  of  the  coachman,  could  not  recover  at  law  from  another  proprietor 
his  proportion  of  such  damages  and  costs. 


and  defendant,  with  several  other  persons,  were  joindj 
interested  in  a  stage  coach  that  ran  from  Leeds  to 
Richmond.  The  coach  and  horses  running  betireeB 
Leeds  and  Knareshorough  were  provided  by  the  plain- 
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From  the  latter  place  another  coach  proceeded  1836. 
Bippon^  and  from  thence  a  third  coach  continued  the 
)  to  Richmond,  The  two  latter  coaches  were  horsed 
the  other  partners.  On  one  occasion  as  the  plain- 
fi  coach  was  proceeding  from  Leeds  to  Harrowgate, 
i  negligence  of  the  driver  occasioned  the  death  of  a 
ne  belonging  to  a  person  of  the  name  of  Pickles, 
\o  brought  an  action  against  the  plaintiff  and  ano- 
8*1  and  recovered.  The  plaintiff  having  paid  the 
nsges  and  costs  in  that  action,  now  sought  to  reco- 
r  contribution  from  the  defendant.  It  was  objected, 
it|  that  the  present  action  would  not  lie,  as  one  tort- 
uM»r  cannot  recover  contribution  from  another,  in  sup- 
rt  of  which  point  Merryweather  v.  Nixon  (a)  was 
ed;  and  secondly,  that  the  parties  being  partners 
\  plaintiff  could  not  maintain  an  action  against  the 
fimdant  at  law,  but  could  only  sue  in  equity.  The 
d  chief  justice  nonsuited  the  plaintiff,  giving  him 
vn  to  move  to  enter  a  verdict  for  6/.,  being  the 
KMmt  at  which  the  defendant's  contribution  was 
liinated. 

Kwwles  now  moved  accordingly.  In  Merryweather 
Nixon  the  defendant  was  actually  employed  in  or 
IS  accessary  to  the  commission  of  the  tort,  and  the 
h  ihereby  established  does  not  apply  to  a  case  like 
i  jnresent,  in  which  the  plaintiff  is  made  a  wrong- 
)tt  merely  by  inference  of  law,  being  held  liable  for 
•  set  of  his  servant.  This  distinction  was  recog- 
nd  ID  Adamson  v.  Jarvis  (&),  where  it  is  laid  down 
it "  the  rule  that  wrongdoers  cannot  have  redress 
'Contribution  against  each  other,  is  confined  to  cases 
me  the  person  seeking  redress  must  be  presumed 
have  known  that  he  was  doing  an  unlawful  act." 

(•)  8  T.  R.  186.  (6)  4  Bing.  66: 

TOL.  I.  3  I 
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1836.  In  WooUey  y.  Bate  (a),  which  was  a  rimilar  caae  to  die 
present,  it  was  held  the  action  might  be  mainliinpd. 
iT"  With  respect  to  the  second  pointy  that  these  ptitia 
Skbltov.  being  partners  an  action  at  law  will  not  lie,  it  may  be  i 
question  whether  that  objection  can  be  taken  mder 
the  general  issue.  [Parke  B.  There  is  na  doubt  it 
may,  for  if  this  was  a  partnership  transaction^  the 
money  was  paid  on  account  of  the  plaintiff  and  4»> 
fendant,  and  not  to  the  use  of  the  latter  (i).  Wat 
there  any  partnership  fund?]  Yes.  The  partiei 
horsed  different  parts  of  the  road,  but  the  coachmaB 
was  paid  out  of  the  fund.  There  were  three  coacbei, 
but  they  were  considered  as  one  for  certain  purposes. 
The  rule  that  one  partner  cannot  maintain  an  actios 
against  another,  only  prevails  where  the  cause  of  action 
arises  in  the  ordinary  course  of  business,  and  does  not 
apply  to  a  transaction  which  is  unconnected  with  the 
general  objects  of  the  partnership.  In  BumeU  ▼. 
Minot  (c),  a  joint  contractor  who  referred  the  amount  of 
damages  sustained  by  a  breach  of  the  contract  to  arbi- 
tration^ and  subsequently  paid  the  sum  awarded,  was  al- 
lowed to  recover  a  moiety  of  the  amount  from  his  co-con- 
tractor. [Parke  B.  In  that  case  there  was  no  part- 
nership fund  out  of  which  the  money  was  to  be  paid.] 
In  Woolley  v.  Bate  this  objection,  had  it  been  thought 
tenable,  would  undoubtedly  have  been  raised,  but  it 
does  not  appear  to  have  been  taken. 

Parke  B. — How  were  the  profits  divided?  Did 
the  partners  divide  the  net  profits,  after  the  payment 
of  all  expenses,  or  the  gross  profits  according  to  the 
number  of  miles  that  each  partner  horsed  the  coadi? 
If  the  latter  was  the  case,  there  was  no  common  fond, 

(a)  2  Car.  &  P.  417.  (6)  See  WarraU  v.  Grayson,  ante,  477. 

(c)  4  B.  Moore,  340. 
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d  you  will  be  entitled  to  a  rule ;  but  if  tbere  was  a 
rtnerabip  fbnd  out  of  which  losses  were  to  be  paid, 
at  remedy  is  in  equity.  We  will  consult  the  lord 
ief  justice,  and  ascertain  what  evidence  he  has  upon 
I  notes,  as  to  the  existence  of  a  partnership  fund. 
1th  respect  to  the  first  objection  taken  at  the  trial, 
does  not  apply. 


851 
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Pearson 

'V. 
SJtBLTON. 


On  a  subsequent  day  Parke  B.  said,  that  on  con- 
kbig  the  notes  of  the  lord  chief  justice,  it  ap- 
ired  that  there  was  a  partnership  fund  out  of  which 
e  expenses  were  first  to  be  paid,  and  the  residue 
rided  among  the  partners ;  consequently  the  non- 
il  was  right. 

Rule  refilled. 


Ballabd  against  Way  and  Another. 

iSSUMPSrr.     The  declaration  stated,  that  the  Certain  lease- 
defendants,    surviving  executors  of  the  will  of  were  sold  by 
Eenry  Boulton.  deceased,  theretofore,  to  wit,  on  the  a^c^o"*  and  , 

1^  "^  .  .  weredescnbed 

Ml  of  March  1835,  by  certain  persons  carrying  on  in  the  particu- 

Bdness  as  auctioneers  under  the  name,   style,  and  ^^"^j^"  f  ^^j'^ 

nn  of  Elgood  and  Ward,  the  agents  of  the  defendants  as  a  well- 

i  Aat  behalf  duly  authorized,  caused  to  be  put  up  ^^|^  ^^^^ 

id  exposed  for  sale  by  public  auction,  certain  pro-  sionary  in- 
terest, and  as 

a  safe  and 

■Inble  inyestment    The  premises  in  question  were  liable  to  be  taken  for  the 

ipoiei  of  the  South  London  Market  Company,  under  the  provisions  of  a  local  act 

tae  particulars  and  conditions  of  sale  gave  no  notice  of  this  liability,  and  at  the 

llthejaiy  found  that  tlie  vendee  had  no  notice  of  the  act  of  parliament  in  point 

fcct   The  conditions  contained  no  express  warranty  of  title.    In  an  action  by 

)  purchaser  against  the  vendors,  held,  that  the  first  count  of  the  declaration  stated 

^tODtract  too  largely,  in  setting  it  out  as  an  undertaking  by  the  defendants,  that 

jy  had  gocd  title  to  sell  the  property  free  from  all  incumbrances  and  liabilities. 

field  also,  that  the  purchaser,  on  ascertaining  that  the  liability  to  which  the  pre- 

Ks  were  subject,  had  a  right  to  rescind  the  contract,  and  was  entitled  to  recover 

^  hb  deposit  under  the  count  for  money  had  and  received. 

3i2 
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1836.  perty  described  in  a  certain  particular  of  sale  thereof 
before  then  made,  published,  and  circulated  by  tbe 
defendants.    [The  conditions  of  sale  were  dien  set 

Wat        Q^^i     xhe  declaration  then  averred,  that  on  waA 

and  Another.  "■  *.         . ,  .  «  t        i  • 

exposure  to  sale  as  aforesaid,  to  wit,  on  occ,  the  puui- 
tiff  was  the  highest  bidder  for,  and  became  and  wis 
the  purchaser  of  the  said  property,  so  described  in 
the  said  particulars  of  sale  as  aforesaid,  upon  and 
according  to  the  said  conditions  of  sale,  at  and  tat  a 
certain  price  or  sum,  to  wit,  the  sum  of  455/.,  and  thea 
and  immediately  after  such  sale  paid  into  the  hands 
of  the  said  auctioneers,  according  to  the  said  condi- 
tions, a  large  sum  of  money,  to  wit,  the  sum  of 
lis/.  I5s.  as  a  deposit  of  25L  per  cent.,  in  part  of  tbe 
said  purchase  money,  and  which  said  sum  was  then 
accepted  by  the  said  auctioneers  as  the  deposit,  ac- 
cording to  the  said  conditions  of  sale;  and  then  also 
paid  another  large  sum,  to  wit,  the  sum  of  6/.  1&.  S^d* 
as  one  moiety  of  the  said  auction  duty,  payable  in  that 
behalf,  and  then  signed  an  agreement  for  payment  of 
the  remainder  of  the  said  purchase  money,  and  to 
complete  the  said  purchase  according  to  the  conditions 
aforesaid.  And  thereupon  afterwards,  to  wit,  on  &C, 
in  consideration  of  the  premises,  and  that  the  plaintiff, 
at  the  special  request  of  the  said  defendants,  had  then 
undertaken  and  faithfully  promised  the  said  defend- 
ants to  perform  and  fulfil  all  things  in  the  said  con- 
ditions of  sale  contained  on  the  said  plaintiff's  part 
and  behalf,  as  such  purchaser  as  aforesaid,  to  be  per- 
formed and  fulfilled,  they  the  said  defendants  under- 
took and  faithfully  promised  the  said  plaintiff  to  per- 
form and  fulfil  all  things  in  the  said  conditions  of  sale 
on  the  vendors'  part  and  behalf  to  be  fulfilled;  and 
that  they  then  had  good  and  sufficient  right,  title, 
power,  and  authority  to  sell,  transfer,  and  assign  the 
said  property  to  the  plaintiff,  free  and  clear  of  and 


Ballard 
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m  all  charges,  contracts,  incumbrances  and  liabilities       1886. 

atsoever,  other  than  and  save  and  except  those 

ted  and  set  forth  in  the  said  description  thereof  in 

I  said  particulars  of  sale.     And  the  plaintiff  in  fact       .^'^^. 
Jill        11  11  1/.         I.  a"d  Another, 

d,  that  although  he  on  the  day  and  year  first  afore- 

d,  and  from  thence  until  then  and  upon  the  said 
th  day  of  April  then  next,  and  afterwards^  was  ready 
d  willing  to  have  performed  and  fulfilled  all  things 
the  said  conditions  of  sale  on  his  part  and  behalf,  as 
leh  purchaser  as  aforesaid,  to  have  been  performed 
id  fulfilled,  and  to  have  accepted  a  proper  assign- 
Bit  of  the  said  property  at  his  own  expense,  and  to 
iTe  paid  the  remainder  of  the  said  purchase  money 
ecording  to  the  conditions  of  sale,  and  to  have  com- 
ieted  the  said  purchase,  whereof  the    defendants 
fterwards,  to  wit,  on  &c.,  and  oflen  before  and  since 
id  notice,  and  were  requested  to  make  a  proper 
ttignment  to  him,  the  plaintiff,  of  the  property  so  bid 
ir  and  purchased  by  him  as  aforesaid,  free  and  clear 
Ettd  from  all  charges,  contracts,  incumbrances,  and 
^Uiities  whatsoever,  other  than  and  save  and  except 
ote  stated  and  set  forth  in  the  said  description 
Breof  in  the  said  particulars  of  sale :  yet  the  defend- 
tB,  contriving  and  intending  to  deceive,  defraud  and 
Uye  the  plaintiff,  did  not  perform  or  regard  their 
d  promise  and  undertaking  in  this,  to  wit,  that  they 
d  not  at  the  time  of  the  said  exposure  to  sale,  and 
^  9nd  purchase,  and  of  the  making  their  said  pro- 
ite  and  undertaking,  good  and  sufficient  or  any  right, 
de,  power,  or  authority,  to  sell,  transfer,  and  assign 
>  ium  the  said  property  free  and  clear  of  and  from 
IL  charges,  contracts,   and  incumbrances  and  liabi- 
ties,  .other  than  and  save  and  except  those  stated 
id  set  forth  in  the   said  description  thereof  in  the 
id  .conditions  of  sale,  in  this,  to  wit,  that  five  of  the 
id  mx  houses  so  put  up  and  exposed  to  sale^  and 
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1836.       sold  by  the  defendants  and  purchased  by  the  plaiDtiff 
as  aforesaid^  to  wit,  the  said  houses  numbered  lespee* 
tively  113,  114,  116,  116,  117,  long  before  the  said 
and  Anoth      ^^posure  and  putting  up  thereof  to  sale  and  pmdiaie 
as  aforesaid,  and  long  before  the  time  of  making  tht 
said  promise  and  undertaking  of  the  said  defendaoti, 
to  wit,  on  &c.,  had  been  and  were  inserted  in  a  oertam 
schedule  annexed  to  a  certain  act  of  parliament  made 
and  passed  in  the  fourth  year  of  the  reign  of  his  pi^ 
sent  majesty,  intituled,  "  An  act  for  erecting  and  esta- 
blishing a  market  in  the  parish  of  Si.   Oeorye  tk 
Martyr,  in  the  borough  of  Southwark,  in  the  oomktj 
of  Surrey,*'  as  part  of  the  property  which  a  oertaio 
company  by  the  said  act  incorporated  by  and  undsr 
the  name  of  the  "  South  London  Market  Omqmmf" 
were  authorized  and  empowered  to  treat  for,  pordiase^ 
and  take  and  use  for   the  purposes  of  the  said  act 
And  the  plaintiff  further  said,  that  the  said  five  of  the 
said  six  houses  so  put  up  and    exposed  to  sale  and 
sold  by  the  defendants  to  and  purchased  by  the  plain* 
tiff  as  aforesaid,  at  the  time  of  such  putting  up  and 
exposure  to  sale,  and  such  sale  and  purchase  thereof 
as  aforesaid,  and  at  the  time  of  making  such  promise 
and  undertaking  of  the  defendants,  were  and  still  are 
and  remain  subject  and  liable  to  be  treated  fi>r,  por* 
chased  and  taken  by  the  said  company^  in  the  said  act 
mentioned,  for  the  purposes  of  the  said  act ;  and  if  he 
accepted    an    assignment    and    transfer  thereof,    he 
would,  by  reason  of  the  right  of  the  said  corporation 
to  treat  for  and  purchase  the  same,  be  hindered  and 
prevented  from  disposing  of  the  same  in  such  manner 
and  to  such  advantage  as  he  would    and  might  do 
but  for  such  right  of  the  said  corporation;   and  the 
value  of  the  said  purchase  was  and  is  much  less  than 
the  same  would  be  if  such  right  did  not  exist,  and  the 
property  is  by  reason  of  such  right  of  the  said  oor* 


IN  TH»  Sixth  YtJOi  of  WILLIAM  IV.  8»5 

j^Mkm   of  Httle  or  no  Talue;   and  the  remaining       1886. 

IJMe  of  Ae  said  six  houses,  to  wit,  the  said  house     ^^^.lard 

■bered  US,  was  and  is  of  no  value  to  the  plaintiff,  v. 

f^-ifUout  the  said  five  other  houses:  And  by  reason  ^^,1  ^^Jiher. 
df  the  premises  the  said  plaintiff  had  been  deprived 
dFallthe  benefits  and  advantages  which  would  have 
iAea  finom  the  completion  of  the  said  purchase,  and 
hti  been  put  to  great  expenses,  amounting  in  the 
irikde  to  a  large  sum  of  money,  to  wit,  the  sum  of 
9KL  in  investigating  and  endeavouring  to  procure 
Mdl  tide  and  assignment  as  aforesaid,  and  had  lost 
4dl  gains  and  profits  which  he  might  and  would  other- 
^iriK  have  made  and  acquired  from  using  and  employ- 
huf  Ae  said  sums  of  money  so  paid  by  him  as  deposit 
and  duty  as  aforesaid,  and  other  monies  provided  and 
Ihpt  by  him  the  said  plaintiff  for  the  completion  of 

*"  "A  8ud  purchase.  There  was  a  second  count  for 
voney  had  and  received;  a  third  for  interest;  and  a 
ftlirdi  on  an  account  stated. 

Pieas:  first,  rum  assumpsit;  secondly,  that  the  said 
fCoperty  was  and  is  described  in  the  said  particulars 
tf  nie  in  the  said  declaration  mentioned,  as  situate 
nd  being  at  the  corner  of  JEarl  Street ,  and  that  the 

-    aid  property  was  and  is  also  described  in  the  schedule 

i6  annexed  to  the  said  act  of  parliament,  as  situate 

nd  being  at  the  corner  of  Earl  Street  aforesaid:  And 

w  defendants  farther  say,  that  the  description  of  the 

w  property  in  the  said  particulars  of  sale,  under  and 

■dject  to  which  the  said  property  was  so  put  up  and 

Exposed  to  sale,  and  so  purchased  by  the  plaintiff  as 

^  the  said  declaration  mentioned,  in  other  respects 

kttrresponded  and  agreed  with  the  description  thereof 

ift  die  said  act  of  parliament,   and  the  description 

Aereof  in  this  particular  identified  the  same  with  the 

mad  property  so  in  the  said  schedule  mentioned;  of 

dt  wUch  the  plaintiff  at  the  time  of  the  exposure  of 
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1836.       the  said  property  to  salei  and  of  such  purchase  thereof 
^^t^^"^^"^    by  him  the  pUuntiff  as  aforesaid,  to  wit,  on  &c-,  had 

Ballard  "^  .  ^r     -n 

V.  notice.     Venfication. 

and^nothcr.  ^^^  replication  to  this  plea  set  out  the  descripCkm 
of  the  premises  in  the  particulars,  and  in  the  schedule 
to  the  act,  and  averred  that  the  description  did  not 
correspond,  and  that  the  plaintiff  had  not,  at  the  trae 
he  so  bid  for  and  became  the  purchaser  of  the  aid 
property,  any  notice  that  the  said  five  houses,  part  of 
the  said  property  so  bid  for  and  purchased,  were,  or 
that  any  of  them  was,  mentioned  in  the  said  schedule 
to  the  said  act  of  parliament,  or  that  they  were  liabk 
to  be  treated  for,  purchased,  and  taken  by  the  said 
company,  for  the  purposes  of  the  said  act.  Verifica- 
tion. 

Rejoinder,  that  the  description  of  the  said  property 
contained  in  the  said  particulars  of  sale,  so  far  as  the 
same  related  to  the  said  five  houses,  part  thereof  did 
correspond  and  agree  with  the  description  thereof,  in 
the  said  schedule  annexed  to  the  said  act  of  pariui- 
ment,  and  that  the  plaintiff  had,  at  the  time  he  so  bid 
for  and  became  the  purchaser  of  the  said  property 
described  in  the  particulars  of  sale,  notice  that  the 
said  five  houses,  part  of  the  said  property,  were,  and 
that  each  of  them  was  mentioned  in  the  said  schedule 
annexed  to  the  act  of  parliament,  and  that  they  were 
liable  to  be  treated  for,  purchased,  and  taken  by  the 
said  company  for  the  purposes  of  the  said  act;  con- 
cluding to  the  country.     Issue  thereon. 

The  defendants,  in  the  first  instance,  demurred  to 
the  special  count,  and  the  point  thereby  raised,  whe- 
ther the  liability  of  the  property  to  be  taken  by  the 
South  London  Market  Company  was  a  liability  against 
which  the  vendors  had  covenanted,  was  argued  by 
Coote  in  last  Michaelmas  term.  The  court,  however, 
held,  that  as  the  defendant  by  demurring  had  admitted 
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they  had  entered  into  a  contract  whereby  they  cove-       1836. 

nanted  against  all  liabilities,  the  question  was  not  open     T^'"**'^ 
1  rr>%        ^^-i  t  1.11  Ballard 

to  them.      The   defendants  then  obtained  leave  to  v. 

amende  and  pleaded  as  above  set  forth.  ,  A  ^^the 

At  the  trial  before  Lord  Abinger  C.  B.  at  the  sit* 
tings  in  London  after  last  Hilary  term^  the  particulars 
of  sale  were   given  in  evidence,   which    were    thus 
headed:  "  Well  secured  rental  of  62/.  10s.  per  annum, 
for  about  15  years,  with  reversionary  interest.    Parti- 
culars  and  conditions  of  sale  of  an  eligible  investment 
secured  upon  houses    and    shops  in  that  extensive 
thoroughfare,  and  commanding  situation  for  business, 
the  London  Road.*'    In  describing  the  premises,  the 
following  sentence  occurred.    "  This  property  being 
eligibly  situated  and  well  tenanted,  offers  a  safe  and 
desirable  investment.*'    It  was  stated  to  be  held  by  a 
lease  for  sixty-one  years  commencing  at  Midsummer 
1789,  and  to  be  underlet  for  certain  terms  of  years, 
which   were  specified,  the  net  rental  amounting  to 
62L   105.,   the    words    "  with  reversionary  interest," 
being  added  at  the  end.    It  appeared  that  no  notice 
was  given  at  the  sale,  or  at  any  other  time,  that  the 
property  was  liable  to  be  taken  by  the  SoiUh  London 
Market  Company.    With  respect  to  the  issue,  whether 
the  description  in  the  particulars  of  sale  and  that  on 
the  schedule  of  the  act  corresponded,  the  plaintiff 
adduced  evidence  to  show  that  there  was  difficulty 
in  identifying   the    two   descriptions,  and    the  jury 
found  that  they  did  not  correspond,  and  also  that  the 
plaintiff  had  no  express  notice  of  the  act.    The  lord 
chief  baron  was  of  opinion  that  the  first  count  was  not 
proved  by  the  evidence,  and  nonsuited  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  on  the  issue 
raised  on  the  special  plea,  if  the  court  should  be  of 
opinion  that  the  act  of  parliament  was  not  of  itself 
notice  to  the  plaintiffs 
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1836.  Erie  having  on  a  previous  day  in  this  term  obtuaed 

a  rule  to  show  cause  why  the  verdict  ahoold  not  be 

entered  for  the  plaintiff  on  the  first  count  for  Ae 

Way        deposit  and  expenses  of  investigating  the  titles  or  on 
sod  Aoouier* 

the  second  count  for  the  deposit  atone, 

Piatt  and  Barstcw  now  showed  cause.     Tlie  spedil 
count  was  not  proved  at  the  trial,  for  the  contract  esti- 
blished  in  evidence  was  different  from  that  alleged. 
That  count,  after  setting  out  tiie  conditions  of  sale,  and 
the  purchase  of  the  property  by  the  plaintifl^  states  an 
assumpsit  by  the  defendants,  and  the  point  is,  whether 
such  assumpsit  is  necessarily  implied  by  law  from  die 
contract    The  plaintiff  contends  it  is,  and  WUde  v. 
JPor^  {a)  is  reHed  on  as  an  authority ;  but  in  Aat  case 
tiie  declaration  contained  no  such  assumpsit  as  die 
present.    The  question  is,  what  is  the  extent  of  Ear 
bility  of  the  vendors  under  the  contract  of  sale,  wUdi 
contains  no  express  warranty  of  tide.     It  is  quite  a  new 
point  to  say  that  the  vendor  of  leasehold   property 
engages  to  insure  the  purchaser  from   all   liabffities 
whatsoever.     A  liability  to  be  taken  for  public  par- 
poses  under  an  act  of  parliament  on  a  compensatioa 
being  made,  has  never  been  considered  as  an  objection 
to  the  tide.    Such  a  position  is  nowhere  liud  down  in 
the  books,  and  if  it  could  be  maintained,  it  would  a£fect 
a  great  portion  of  the  property  throughout  the  king- 
dom.    By  the  act  for  the  management  of  the  custonui 
3  &  4  Win,  4.  c.  51.  s.  35.  et  seq.,  which  is  merely  a 
re-enactment  of  clauses  contained  in  former  statutes,  the 
Commissioners  of  the  Treasury  are  authorixed,  when 
they  see  fit,  to  take  half  an  acre  of  land  within  half  a 
mile  of  the  sea-shore,  or  of  the  tideway  of  any  navi- 
gable river,  for  a  station-house  for  the  customs  or  ex- 

(a)  4  Taunt.  334. 
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le.    A  laige  extent  of  property  is  subject  to  the       1896. 

ibility  created  by  the  above  act,  and  lands  so  subject    ^^*v^^^ 

lost  have  been  frequently  bought  and  sold,  and  yet         ^ 

o  such  objection  as  that  now  urged  has  ever  been      .^^^^t^ 

aised.    So  there  are  numerous  highway*  canal,  and 

aOway   acts,    contabing  similar   provisions,   and   if 

Sis  objecticm  is  allowed  to  prevail,  it  may  lead  to  the 

BMit  serious  consequences.    A  party  would  never  be 

life  m  exposing  his  property  to  sale,  for  it  might  turn 

oot  that  some  liability  attached  to  it,  created  by  an  act 

ft  which  he  was  completely  ignorant    The  only  case 

baring  the  slightest  analogy  to  the  present  is  Oldfield 

h  Round  (a).    There  a  meadow  was  sold  without  any 

Mice  of  a  footway  round  it,  or  of  one  across  it, 

vhich  of  course  lessened  its  value.      Lord  Rossljfn 

ieeieed  a  specific  performance  with  costs,  observing 

w  he  could  not  help  the  purchaser  who  did  not  choose 

0  Qquire.    Here  no  fraud  is  imputed  to  the  vendors, 

'^  are  executors,  and  were  as  ignorant  of  this  liability 

'  Ae  purchaser.    Admitting  that  the  latter  had  no 

*e  of  the  act  of  parliament  aflfecting  thi-  property 

point  of  fact,  yet  as  the  act  is  a  public  one,  though 

^  ^ocuil  nature  (6),  it  must  be  taken  that  he  had  notice 

)  ^  V«8.608. 

'  ^^opee  on  the  prefious  hearing  had  argued  that  the  origmal  distinctidii 
^^^Uk  and  pri?ate  acts  was  not  according  to  their  subject-matter,  hut 
on  whether  they  were  sent  to  the  sheriffs  for  promulgation,  or  whe- 

y  were  printed  by  the  king's  printer  after  printing  was  introduced, 
the  statutes  of  1  Ric.  3.  5  PT.  ^  M.  c.  8.  s.  1.  5  Ann.  cc.  3,  i,  5. 

of  bodi  Hooses  of  Parliament  for  Promnlgation  of  the  Statutes  in 
'^  ^ma  T.  Simmuon,  3  B.  &  P*  565.  Sugden*s  Vendors,  8th  ed.  744. 
'^^tion  of  Statutes  in  1803,  enumerating  local  and  personal  acts  printed 
*^  king's  printer,  and  called  "  quasi  public"  acts,  which  since  1815 
^  ^^een  placed  under  the  title  *'  Private  Acts  printed  by  the  King's 
^^^r/'  and  whereof  the  printed  copies  may  be  given  in  evidence.  Phillipps 
'^  M  ed.  384.  He  argued  that  in  Barrow  ▼.  Ar§her,2  Simons,  438, 
[  H^NttMB  whether  the  party  had  notice  of  the  act  must  have  come 
'^^  the  Vice-chancellor.  See  Tyrwhitt  and  TyndaU't  Digest  of  the 
^tes,  Preface,  p.  ix. 
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1836.  of  it  in  point  of  law.  Secondly*  it  is  submitted,  if  the 
first  count  cannot  be  supported,  that  the  defendanti 
are  entitled  to  retain  their  nonsuit,  for  the  plaintiff 

,^^^,       cannot  maintain  the  count  for  money  had  and  recdfed 

aod  Another.         .  "^ 

while  the  contract  is  subsisting.  And  even  supponiig 
the  plaintiff  has  a  right  to  rescind  the  contract,  k 
must  do  so  in  clear  and  distinct  terms ;  but  no  notice 
of  any  intention  to  rescind  has  been  given  to  the  de- 
fendants. 

Erie,  Sir  William  FoUett  and  Petersdofff,  contri. 
There  can  be  no  doubt  that  the  contract  of  the  de- 
fendants amounts  to  a  general  warranty  of  good  title. 
In  the  particulars  of  sale  they  describe  the  property  u 
eligibly  situated,  and  as  offering  a  desirable  invest- 
ment.   Parties  selling  by  this  description  come  within 
the  meaning  of  the  rule  of  a  vendor  selling  an  estate 
free  from  incumbrances.     Here  the  defendants  hife 
taken  upon  themselves  to  dispose  of  a  permanent  in- 
vestment in  those  houses,  which  they  could  not  do,  as 
the  premises  might  have  been  pulled  down  immediately 
after  the  sale  for  the  purposes  of  the  company.    They 
have  consequently  made  a  contract  which  they  cannot 
perform,  and  the  purchaser  is  at  liberty  to  rescind  the 
agreement.      Every  vendor  does   impliedly   contract 
against  a  liability  Hke  the  present.     The  houses  were 
absolutely  included  in  the  schedule  to  the  act  of  par« 
liament,  of  which  the  vendors,  or  their  testator,  must 
have  had  express  notice,  but  which  they  did  not  com- 
municate to  the  plaintiff.     It  is  said,  however,  that  he 
was  bound  to  take  notice  of  the  act.     But  there  is  a 
difference  between  public  acts  and  private  acts  that 
are  merely  made  public  for  the  purpose  of  being  given 
in  evidence.    It  has  been  decided  that  local  acts  are 
not,  as  against  strangers,  evidence  of  the  facts  therein 


Ballard 

V. 


IN  THB  Sixth  Year  of  WILLIAM  IV.  861 

recited ;  Brett  v.  Beaks  (a).    The  clause  directing  that       1836. 
they  shall  be  deemed  public  acts,  and  judicially  taken 
notice  of  as  such,  is  inserted  merely  to  make  them 
admissible  in  evidence^  and  does  not  affect  persons  who        ^^^"^ 

,  .  ,  .         A    1    •  .  •  ^^d  Another. 

are  not  parties  to  them  with  notice  of  their  provisions ; 
Woodioard  v.  Cotton  {b)^  Beaumont  v.  Mountain  {c). 
There  are  many  species  of  liability  that  have  been  held 
to  rescind  a  contract.  Where  a  vendor  has  committed 
an  act  of  bankruptcy,  he  cannot  compel  a  specific  per- 
formance,  although  he  swears  he  does  not  owe  a  single 
debt;  because  it  is  impossible  to  ascertain  distinctly 
that  there  is  no  debt  existing  capable  of  supporting  a 
commission ;  Lowe  v.  Lush  {d  ),  Cann  v.  Cann  (e).  So 
where  the  vendor  of  newly  inclosed  lands  undertook  to 
convey  them  to  the  vendee,  it  was  held  to  be  an  under- 
taking to  convey  the  legal  estate,  and  that  the  vendor 
having  only  an  equitable  interest  previous  to  the  as- 
signment by  the  commissioners,  the  vendee  was  entitled 
to  recover  his  deposit ;  Cave  y.  Baldwin  (/).  So  it  has 
been  decided  that  a  purchaser  is  not  compellable  to 
accept  a  title  subject  to  an  incumbrance,  the  discharge 
of  which  is  shown  only  by  presumption ;  Barnwell  v. 
Harris  (g).  Wilde  v.  Fort(,h)  is  to  the  same  effect. 
[Parke  B.  What  do  you  mean  in  the  declaration  by 
the  word  "  liabilities'*  taken  with  the  context?]  Any 
liability  which  will  deprive  the  purchaser  of  the  enjoy- 
ment of  the  property.  It  is  the  most  apt  expression 
that  could  have  been  used  under  the  circumstances. 
It  is  said  that  the  words  ''  all  liabilities"  are  too  large, 
but  they  mean  liabilities  by  which  the  vendors  of  these 
houses  are  affected.  The  defendants  would  not  be 
bound  by  a  contract  for  a  leiase,  and  therefore  such  a 

(a)  Moo.  &  M.  421.  (6)  4  Tyr.  689. 

(c)  10  Bing.  404  ;  4  Moo.  &  Sc.  177. 

(d)  14  Ves.  647.        (e)  1  Sim.  &  Stu.  28.        (/  )  1  Stark.  66. 
(g)  1  Taunt.  430.        (h)  4  Taunt.  363. 
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1836.       contract  in  not  within  the  meaning  of  the  woid^  Hkj 
^T^"^^^    ^o  not  intend  liabilities  to  which  all  lands  are  anbiect, 

Ballard  ./.ii«r»«.  m. 

V.  but  such  only  as  specifically  affect  thia  property.   The 

and  Anothe  ^"^"^c*  ^  therefore  correctly  described  in  the  deck- 
ration.  If  the  liability  be  a  defect  in  the  title,  tbepin^ 
chaser  is  at  liberty  to  show  it,  notwithstanding  the 
conditions  of  sale  may  contain  a  stipiiIati<Hi  that  Ae 
Tendors  shall  not  be  called  upon  to  produce  the  Ak 
of  the  lessors;  Shepherd  y.  Keatley(a),  FUgkt  r. 
Booth  (b). 

Lord  Abinger  C.  B. — The  court  is  atroi^y  of 
opinion  that  this  contract  may  be  rescinded.  The 
plaintiff  never  contemplated  receiving  a  xaexe  compen* 
sation  for  his  purchase,  which  was  represented  to  be 
an  eligible  investment  secured  upon  the  houses.  ThoM 
representations  alone  would  be  sufficient  to  avoid  the 
contract,  and  our  opinion  is  therefore  made  up  as  to 
the  plaintiff's  right  to  rescind  it,  which  will  entitle  hiai 
to  a*verdict  on  the  second  count  With  respect  to  the 
question  of  variance  in  the  first  county  the  court  wiD 
consider  before  pronouncing  its  judgment*  I  do  nol 
think  that  this  act  of  parliament,  though  it  is  to  be 
judicially  taken  notice  of  for  the  purposes  of  evidence, 
affects  the  whole  world  with  notice.  If  you  want  to 
make  use  of  an  act  like  the  present  you  must  give  it  in 
evidence;  whereas  the  court  is  bound  to  notice  a 
public  act. 

Parke  B. — This  is  an  act  obtained  as  a  matter 
of  private  speculation,  of  which  the  vendors  must 
have  been  aware,  and  it  therefore  appears  to  me 
that  the  liability  of  this  property  to  be  taken  for  the 
purposes  of  the  act  is  a  defect,  against  which  a  cove 
nant  for  good  title  would  apply. 

(a)  4  Tyr.  571.  (6)  1  Bing.  N.  C.  370  ;  5.C.  I  Scott,  I9a 
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The  Court  took  time  to  consider  the  other  point.  1886. 

Lord  Abikoer  C.  B. — We  have  looked  at  the  de-      Ballaed 
intion  in  thid  case,  and  are  of  opinion  that  the  vrord        ^^^ 
lubiKties"*  includes  liabilities  of  every  kind,  and  con-  and  Another, 
quently,  that  as  regards  the  first  count,  the  defend* 
^ti  are  entitled  to  a  verdict.    With  respect  to  the 
^t  for  money  had  and  received,  we  think  the  plain- 
^ia  entitled  to  recover  the  100/.,  the  amount  of  the 
poiit,  as  he  has  a  right,  under  the  circumstances,  to 
t^Kid  the  contract. 

ifi.KE  B. — ^The  liability  to  which  this  property  is 
^ot  was  created  by  a  private  act  of  parliament,  to 
^  the  defendants'  testator  may  be  considered  as 
r  s  party^  and  the  case  is  therefore  much  the  same 
1=^^  had  entered  into  a  private  agreement,  by  which 
E^sremises  were  liable  to  be  taken  down.  It'  is 
s^ible  that  there  can  be  a  good  title  to  property 
^^tt  to  such  a  liabilit}'.  In  the  first  count,  how- 
»  the  contract  is  stated  too  largely,  as  such  contract 
be  considered  as  referring  only  to  liabilities  af- 
>^g  this  particular  estate.  But  on  the  count  for 
^^  had  and  received  the  plaintiff  is  entitled  to 
^'^r.  The  verdict,  consequently,  must  be  entered 
^lie  defendants  on  the  first  count,  and  for  the  plain- 
on  the  second  count,  and  also  on  the  special  plea 
^^  the  question  as  to  notice. 

Rule  accordingly. 
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Perse  against  Browning. 

An  affidavit  of  jR-^  YLEY  applied  for  a  rule  to  take  out  of  court 
debt  was  the  money  deposited  with  the  sheriff  in  lieu  of 

sworn  in  Itc^ 

^m^  before  a     bail^  and  to  enter  a  common  appearance  in  this  cause, 

commissioner    q,^  jjjg  ground  that  there  were  several  irrefiralaridesis 

oftheCommon  ®  ,«»,  «<.  ^ 

Pleas  and        the  capias  and  affidavit  of  debt.     One  irregalaritf 

HeldXuhe  alleged  was,  that  the  title  of  the  court  prefixed  to  Ae 
title  of  the  affidavit,  which  had  been  sworn  in  Ireland  before  t 
b«Vefized  to   commissioner  of  the  Common  Pleas  and  Exchequer, 

tlie  affidavit  at  appeared  to  have  been  inserted  after  the  affidavit  wis 

the  time  it  IS  ,  ,  ,  ., 

sworn,  but  that  swom,  inasmuch  as  it  was  m  a  different  bandwnaiig 

mf  hfbe^token  ^^^  *®  ^^^  ^^  *®  affidavit  and  corresponded  wMi 
before  such       that  in  which  the  capias  was  filled  up. 

commissioner, 
and  afterwards 

entitled  and  Parke  B.~Even  if  that  were  so,  I  do  not  think  tk 
court.  objection  will  avail.    There  is  no  necessity  that  tlie 

title  of  the  court  should  be  there  before  the  affidavit  ii 
sworn,  it  is  sufficient  if  it  is  sworn  before  an  officer  of 
the  court.  The  person  before  whom  this  affidavit  wii 
taken  was  an  officer  both  of  the  Common  Pleas  and 
the  Exchequer,  and  after  being  sworn  it  might  have 
been  used  in  either  court. 

Another  objection  was,  that  the  capias  was  addressed 
to  the  sheriffs  instead  of  the  sheriff  o{  Middlesex,  isi 
on  that  ground  the  court  made  the  rule  absolute  to  set 
aside  the  writ  with  costs:  no  action  to  be  brooght 
against  the  sheriff  or  the  plaintiff,  and  the  plaintiff  to 
be  at  liberty  to  arrest  the  defendant  again. 

Rule  accordingly. 
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Alexander  against  Vane.  v^-vO 

SSUMPSIT  for  the  keep  and  feeding  of  horses  a.  accom- 
for  the  defendant,  goods  sold  and  delivered,  work  P*"*^  ^7.  ^• 

'  °  ^  went  to  the 

[  labour,  money  paid,  and  on  an  account  stated,  shop  of  C.  and 
a:  the  general  issue,  except  as  to  33/.  6*.  parcel  b,  ^yin|iQ*' 
,  and  as  to  the  residue,  payment  of  that  sum  into  ^-'s  hearing, 
It,  which  the  plaintiff  took  out  of  court  and  accepted  pay  for  them 

iiD  satisfaction  of  the  residue  of  the  causes  of  action  ^JA\^^^  ^^^'' 
■  ,  ,  Held,  that  an 

ntioned  in  the  declaration.     At  the  trial  before  implied  au- 
mey  B.  at  the  Middlesex  sittings  after  last  Michael^  ^^^7  "^^ 
r  term,  it  appeared  that  the  defendant  being  about  by  A,  to  B.  to 
commence  running  a  coach  between  London  and  Sn^^/»d^°*^ 
ykion,  went,  accompanied  by  the  plaintiff,  to  the  ^^^^  ^  ^^^ 
p  of  one  PalliseTf  a  harness  maker,  and  gave  the  it,  was  enti- 
er  an  order  for  harness  to  the  amount  of  95/.,  the  ^^  ^?  ^^^ 

It  back  from 

intiff  saying,  upon  the  order  being  given,  that  if  the  A,,  no  conn- 

bndant  did  not  pay  he  would.    The  goods  were  Sri^'*' 

iplied  to  the  defendant,  but  a  balance  remainmg  havmgbeen 

if  the  plaintiff  went  to  Palliser,  and  induced  him  to 

le  an  attachment  against  the  defendant's  horses, 

idi  the  latter  was  about  to  remove  out  of  the  juris- 

lion  of  the  city,  but  which  were  then  standing  in  the 

iotiff  *s  livery  stables  in  London,   The  horses  were 

sordingly  attached,  and  the  attachment  being  placed  in 

)  hands  of  the  plaintiff 's  clerk,  the  defendant  gave 

>  cheques  each  for  30/.,  which  were  post  dated,  to 

'  plaintiff,  who  handed  them  over  to  PalUser,  where- 

Mi  the  horses  were  released  from  the  attachment. 

i  defendant  subsequently  paid  Palliser  38/.;  the 

mce  of  SO/.  10«.  was  discharged  by  the  plaintiff, 

1  the  cheques  were  returned  to  the  defendant.    On 

part  of  the  defendant  it  was  contended,  that  the 

ment  of  the  balance  by  the  plaintiff  was  voluntary, 

I  a  letter  of  the  plaintiff's  was  given  in  evidence, 

I  was  proved  to  have  been  sent  on  the  ^th  October ^ 

OL.  I.  3  k 
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1836.  wherein  he  said,  '^  Will  you  permit  me  to  pay  Mr.Pd- 
liser  the  balance  due  to  him,  after  deducting  die  hod- 
stalls  sent  back,  as  be  and  I  have  had  eontinail  wofdi 
about  my  releasing  your  horses  from  the  attaehmeoc! 
Say  per  bearer  if  I  shall  pay  him."  It  wna  not  thou 
that  any  answer  was  given  to  this  letter^  and  the  ant 
day  the  plaintiff  paid  the  balance.  The  plaintiff  hadi 
yerdict  for  the  30/.  10#.,  leave  being  giyen  to  die  de- 
fendant to  move  to  enter  a  verdict  for  him,  if  the  coort 
should  be  of  opinion  that  the  plaintiff  was  not  eotided 
to  recover.  Thenger  having  in  miaty  term  obtaiadlt 
rule  accordingly, 

Piatt  {Humfrey  with  him)  now  showed  cause.  Tbn? 
were  three  parties  to  this  contract ;  I^alUser  agieed  to 
supply  the  goods,  and  the  defendant  to  pajr  for  theo, 
the  plaintiff  undertaking  to  pay  if  the  defiandaot  did 
not.  Although  the  plaintiff  might  have  set  op  ^ 
statute  of  frauds  in  case  PdUi$£r  had  brought  m  action 
on  his  parol  promise  to  pay  the  defendant's  debt,  jDt 
the  latter  cannot  take  advantage  of  that  statute.  The 
defendant  impliedly  gave  the  plaintiff*  authority  to  psy 
for  the  goods,  which  was  never  revoked. 

The  Court  then  called  upon 

Raines  (Thesiger  with  him)  to  support  the  rpb. 
The  undertaking  of  the  plaintiff  was  not  one  thirt  die 
law  would  compel  him  to  fulfil ;  and,  at  any  rat^  as 
entire  new  arrangement  was  come  to  when  the  cb^ua 
were  given,  by  which  he  was  released  from  all  liabi%. 
^jParke  B.  The  plaintiff  was  not  at  any  tune  liaUe  to 
pay  the  debt ;  the  case  does  not  turn  upon  that.  It  k 
contended  on  the  other  side,  that  the  defendant  mt 
the  plaintiff  an  authority  to  pay,  which  wim3  not  afficted 
by  the  subsequent  transactions,]  The  plaintiff's  letter 
shows  that  the  authority  had  been  revoked,  for  in  it  be 
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>eniiiB8kai  to  pay  the  money.    Settle  ajibsequent       1830. 

rity  should  therefore  have  been  proved.  v^^v^ 

Alkzandbr 
«. 

pd  Abikosb  C,  B«-^It  appears  to  me  that  there       ^*""' 
ground  lor  nupporting  this  rule.    If  the  question 
timed  upon  the  attachment,  it  might  have  given 
)  some  perplejLity,  but  it  depends  wholly  on  the 
rily  which  the  plaintiff  had  for  paying  the  money, 
although  he  was  under  no  legal  obligation,  yet  he 
ound  in  honour  to  pay  it  according  to  his  promise, 
\  was  Buule  in  the  presence  of  the  defendant.    The 
impliedlygave  him  authority  to  pay  the  debt,  and 
;  done  so,  he  may  now  recover  the  amount.    If  a 
lutboriaes  a  banker  to  pay  money  for  him,  the 
r,  having  no  funds  in  his  hands,  is  not  bound  to 
the  payment ;  yet  if  he  does  so,  he  may  recover  the 
Ivanced.    Then  the  plaintiff  having  an  authority 
,  the  question  is,  whether  any  thing  has  occurred   ^f 
nke  it.    I  think  not ;  for  all  the  conduct  of  the 
ff  afterwards  shows  that  he  considered  himself 
to  pay  the  money.    The  cheques  are  given  to 
od  his  agency  is  kept  up  during  the  whole  trans- 
He  goes  to  PcUKser  and  makes  some  arrange- 
sritb  him  to  get  back  the  cheques.      If  such 
ement  had  amounted  to  a  satisfaction  of  the 
i  would  have  been  an  answer  to  this  action. 
tat  was  not  so,  neither  was  there  any  forther 
I  time  given  to  the  defendant.    About  a  month 
ivds  PallUer  presses  the  plaintiff  to  pay  the 
,  aqd  then  the  latter  writes  the  letter  produced 
enee,  which  was  a  very  reasonable  thing  for  him 
^r  what  had  passed.    If  the  defendant  wished 
ke  tbe  authority  he  should  have  sent  a  reply  to 
hot;  but  not  having  done  so,  there  was  nothing 
letter  itself  to  show  that  the  authority  was 
I.     We  certainly  ought  not  to  strain  any  point 

SkS 
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1836.       against  the  plaintiff;  the  money  was  paid  uncler  diii 
-^^'^'^^    authority,  and  may  now  be  recovered. 

Alexandee  ''  ^ 

V, 

Vane.  Parke  B.— I  am  of  the  same  opinion.     WhenAe 

facts  are  rightly  understood  there  is  no  difficulty  aboot 
the  case.  The  point  which  the  plaintiff  has  to  eatabUi 
isy  that  he  paid  the  money  with  the  authority  of  die 
defendant.    It  appears  that  the  defendant,  being  b 
want  of  harness,  gave  Pattiser  an  order  to  the  amount 
of  95/.I  and  that  the  plaintiff,  in  the  presence  of  the 
defendant,  (and  the  whole  case  turns  upon  that,)  en* 
gaged  to  pay  the  debt  if  the  defendant  did  not.    The 
transaction  amounted  also  to  a  contract  on  the  part  of 
the  defendant  with  the  plaintiff,  to  pay  him  the  debt  in 
case  he  paid  it  to  Palliser,    The  question  then  is, 
whether  the  authority  was  ever  countermanded;  for, 
if  not,  the  payment  was  made  to  the  use  of  the  defend- 
^ant  and  at  his  request.    After  the  plaintiff  bad  entered 
into  what  was  nothing  more  that  an  honorary  engage- 
ment, he,  finding  that  the  defendant  was  about  to 
remove  his  horses,  induces  PallUer  to  lodge  an  attadi- 
ment  against  them.    An  arrangement  is  then  come  to 
for  releasing  the  horses,  on  the  defendant  giving  two 
cheques,  which  are  post  dated.     The  cheques  passed 
through  the  plaintiff's  hand  to  PalUser,  and  this  tends 
to  show  that  the  authority  still  continued.     The  de- 
fendant being  unable  to  pay  the  cheques  when  due, 
gets  them  back  from  Palliser,  and  pays  part  of  the 
amount,    with    an  understanding   that    time    will    be 
given  him  for  payment  of  the  residue.      Up  to  this 
period  there  is  nothing  to  show  that  the  authority  hai 
been  revoked,  and  the  only  remaining  question  is,  whe- 
ther the  letter  written  by  the  plaintiff  is  any  evidence 
of  a  countermand.     As  no  answer  to  that  letter  was 
put  in,  we  must  assume  that  none  was  sent,  and  we 
must  therefore  look  at  the  letter  itself  to  see  if  any 
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g  appears  upon  it  tending  to  show  a  revocation.       .1836, 

if  there  does,  the  defendant's  counsel  should  have 

)i  to  have  had  it  left  to  the  jury.     It  seems  to  me 

;  the  letter  may  bear  the  interpretation  that  the        Vane. 

Dtiff  wished  to  have  a  written  authority,  and  that 

ire  not  at  liberty  to  draw  the  conclusion  from  it, 

;  the  original  authority  had  been  revoked.    Con- 

lently,  the  payment  being  made  under  a  continuing 

lority,  the  plaintiff  is  now  entitled  to  recover  the 

mnt  from  the  defendant. 

loLLAND  B. — It  appears  to  me  that  the  only  ques^ 
between  the  parties  to  this  record  is,  whether 
^  was  any  engagement  by  the  plaintiff  to  pay  this 
L  If  the  defendant  had  not  been  present  at  the 
'9  diere  is  no  doubt  he  would  have  bad  a  good 
rer  to  this  action;  but  being  present,  although  the^ 
itiff  was  not  bound  to  pay  the  debt,  he  gave  the 
T  authority  to  discharge  it.  Then  what  is  there  in 
rest  of  the  case  to  show  that  the  authority  was 
ked?  The  letter,  as  has  already  been  suggested, 
have  been  sent  to  obtain  a  written  authority  to 
the  debt,  but  it  may  also  have  been  to  ascertain 
t  the  balance  of  the  debt  was,  after  deducting  the 
unt  of  the  headstalls  which  were  returned.  The 
:fament  and  the  other  facts  in  the  case  do  not  seem 
le  to  vary  the  question.  Supposing  the  plaintiff  to 
s  given  a  written  guarantee  for  this  debt,  he  might 
r  claimed  to  have  been  released  by  the  attachment 
e  upon  the  goods  of  the  defendanti  but  it  is  no 
rer  on  the  part  of  the  latter,  neither  can  he  avail 
lelf  of  the  time  which  was  given  to  him.  The  plain-^ 
8  clearly  entitled  to  recover. 

tTENEY  B«  concurred. 

Rule  discharged^ 
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183a 

Doe  d.  Beard  against  Ros. 

A  DoUce  to  a  ^ASELEE  had  obtained  a  rule  msi  to  readnd  a 
land?orf^  *  order  made  by  Gwmey  B.  at  chamben^  wfacRby 

under  the  1  the  declaration  and  notice  given  in  this  ejectmnit^  pnh 

^'itstg^Jd  suanfto  the  1  Geo.  4.  c.  87.  a.  1.,  bad  been  att  anb 

"  A.  B.  agent  for  irregularity. 

for  the  plain- 
tiff," is  suffi- 

^^^^  .   .  Manself  in  showing  cause,  took  a  prelimiiutfy  iibjeo* 


poses. 


sufficient  tion,  that  there  was  no  affidavit  of  what  passed  before 
^^^  tlr"  ^^^  learned  baron  at  chamberit  the  rule  baving  btea 
tenant  to  ap-  granted  on  the  statement  of  counsel  alone*  Hs  oos* 
made^efend-  ^^^^^9  ^hat  in  the  absence  of  such  affidaTit  the  only 
ant  and  to  find  questions  which  could  be  raised  were^  whether  Ai 
such  purposes  learned  judge  had  jurisdiction,  and  whether  Ae  ofdsr 
as  are  spe-       q,|  |.||q  fy^^^  ^f  j^  ^gg  l^^al ;  and  that  on  neither  of  tfasat 

cified  m  the  ^ 

actofparlia-  points  could  any  objection  be  supported*  It  was  mp 
"uutoting^'  *ni"«d  by  Gaselee,  that  the  object  of  tbe  role  wis 
those  pur-        solely  to  discuss  the  sufficiency  of  the  notice^  and  it 

was  thereforci  on  the  ground  taken  by  Mamsel, 

Discharged  without  oostsi 

A  fresh  rule  having  been  obtained  on  a  proper  affl- 
davit, 

Manael  showed  cause.  This  notice  of  declaration  ii 
incorrect.  The  landlord  is  the  party  by  whom  ths 
notice  is  to  be  given.  By  the  act,  the  demand  of  pos- 
session may  be  made  by  the  landlord  or  his  agent,  but 
it  uses  the  word/' landlord"  alone  with  reference  to  the 
notice;  consequently  the  legislature  makes  a  distinc- 
tion between  the  two  cases.  [^Parke  B.  Do  you  con- 
tend that  the  landlord  must  serve  the  declaration  in 
person  t    The  word  ^'  landlord*'  does  not  bind  him  to 
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io  the  aot  himself.]    At  any  rate,  if  he  may  give  the       1886. 
itolioe  by  on  agent,  it  should  be  so  stated ;  here  the     ^'^^''^v^'^-' 
Mtioe  is  signed  "  A.  B.,  agent  for  the  plainti£^"  g^ 

lAereas  it  ought  to  have  been ''  agent  for  the  lessor  of  B«asd 
4tt  plaintiff/'  or  "  for  the  landlord."  A  party  seeking  a  Rbi. 
Mndy  under  to  penal  an  act  as  the  present  should 
ttknr  its  provisions  strictly.  [Parke  B.  It  is -quite 
Irfkieot  if  there  is  a  notice  addressed  to  the  tenant  to 
i|peir  and  be  made  defendant,  and  find  bail  pursuant 
ll^tiie  statute.  Can  there  be  a  doubt  that  suoh  a 
iotioe  has  been  given  here  ?]  Secondly,  the  notice  is 
Mselfare  in  not  stating  the  purposes  for  which  the 
bnant  is  to  appear.  By  the  act,  the  party  is  to  appear 
10  be  made  defendant,  and  find  bail,  if  ordered,  and 
'  Imt  such  purposes  as  are  hereinafter  next  specified  ;*' 
WKly,  that  he  may  be  ruled  to  enter  into  the  under- 
■kttig  and  recognizance  specified  in  the  statute,  or,  in 
Mault  thereof,  that  judgment  may  be  entered  up  for 
■^  plaintitf.  The  notice  ought  consequently  to  give 
^  tenant  full  information  as  to  what  he  will  be  required 
'  do ;  whereas  the  present  notice  merely  calls  on  him 
appear  to  be  made  defendant  and  to  give  bail, "  and 
^  such  purposes  as  are  specified  in  the  act  of  parlia- 
^tit."  [Alderson  B.  If  he  looks  at  the  act  he  will  see 
bat  the  purposes  are.]  It  is  not  probable  that  the 
fctsons  to  whom  these  notices  are  usually  addressed 
iD  be  able  to  refer  to  the  statute. 

OiUelee  carUrd.  This  notice  is  taken  from  the  pre-' 
sdent  given  by  Mr.  Tidd  (a).  The  landlord  will  be 
diged  to  move  again,  and  then  the  rule  nisi  will  give 
te  tenant  full  information  as  to  what  he  is  to  do,  and 
31  state  the  penalty  he  will  incur  by  standing  out. 

(•)  Tidd*i  Fomu,  p.  169,  6th  edit.    It  U  followed  however  by  t  moMi 
idtl  fonbi  fettiog  oat  all  the  proceedings  under  the  tct 
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Parke  B. — It  seems  to  me  that  this  notioeisni- 
cient.  I  do  not  see  what  advantage  the  tenant  vmU 
derive  from  knowing  all  tho«e  other  matters  in  the  fint 
instance. 

Alderson  B. — The  knowledge  of  those  nattai 
would  not  assist  the  party,  he  will  receive  the  inibmi* 
tion  in  sufficient  time  afterwards.  In  order  to  cooteai 
that  a  more  explicit  notice  shook!  be  given,  it  sbooU 
be  shown  that  it  would  be  more  advantageoos  to  Ae 
tenant  than  the  present  form. 

Rule  abscAite. 


Thomas^  Executor,  agaitut  Edwards  (a)« 

In  J^aciion  A  SSUMPSIT  by  the  pkintifl;  executor  of  one  Jfary 
cutor  of  an  Thomas^  deceased,  an  innkeeper  at  HtweffindwtU^ 

"""^^^be  ^®'  refreshments  supplied  by  her  to  voters  during  the 
chainnan  of  contested  election  for  the  county  of  Pembroke  in  1831. 
Sf'aTiSid!^  Plea:  the  general  issue.  At  the  trial  before  Pattern  I 
at  a  contested   at  the  Pembrokeshire  summer  assizes,  1835,  the  fi)l- 

election,  for      ,      .        -,    ^  .  .         . , 

lowmg  facts  appeared  in  evidence. 

The  defendant  was  chairman  of  the  committee  d 
Mr.  GreviUe,  one  of  the  candidates  at  the  electioQ  in 
question.  On  the  day  before  the  day  of  nominatioDi  i 
person  called  Miller  offered  hb  services  to  the  corn- 


refreshments 
supplied  to 
Toters,but 
which  were 
directly  or- 
dered by  a 
third  person. 


that  before  the'  "^^i^^c^*  ^^  be  employed  as  they  thought  proper  in  pro- 

plaiotiff  could  moting  Mr.  Greville's  cause.  On  the  following  morning 
recoTer,he was  °,  »    r-      j  i      «  i^ 

bound  to  prore  ^  meeting  of  that  gentleman  s  fnends  took  place  at  the 

Uiat  Ji.  was 

employed  by  («)  This  case  was  decided  in  Uiimty  Ion. 

the  defendant 

alpne,  or  by  the  defendant  and  others,  to  z\re  the  order,  and  that  the  defendant  in  so 
employing  3/.  was  not  actioi:  as  agent  for  any  other  person,  or  else  that  Jif.  was 
not  a  mere  agent,  but  acted  jointly  with  the  defendant,  or  with  the  defendant  and 
others;  and  that  it  would  make  no  difierence  that  the  plaintiflT  s  testatrix  consi- 
dered Jl.  as  authoriicd  to  contract  on  behalf  of  the  candidate,  if  tbe  fed  was  not  so. 
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boitfe  of  a  Mr.  Harvey ^  the  agent  of  the  defendant's  18S6. 
•ther.  Miller,  who  was  present,  was  informed  that 
e  would  be  required  to  superintend  the  public-houses 
(  be  opened  for  the  voters  in  Mr.  Greville^a  interesti 
id  be  was  furnished  with  a  list  of  public-houses,  and 
iMctbns  as  to  the  terms  on  which  refreshments  were 
>  be  supplied  to  the  electors,  who  were  not  to  be 
n^ed  without  producing  a  ticket.  Acting  on  his  in- 
junctions, MiUer  opened  a  number  of  public-houses, 
od  among  others  that  of  the  testatrix,  and  made  the 
^^^esaary  arrangements.  Miller ,  who  was  examined 
^^e  trial,  could  not  swear  that  the  defendant  was  one 

Pilose  from  whom  he  received  his  orders,  or  that 
^  defendant  was  present  when  they  were  given ;  but 
s^^&ted  that  he  saw  the  defendant  in  the  course  of 
^^une  morning,  who  said,  ^'  If  you  have  any  diffi« 
X»  come  to  me.*'  At  a  subsequent  period  of  the 
«n,  the  regulation  as  to  tickets  having  been  in- 
,  Miller  informed  the  defendant  of  it,  who  repliedi 
^^D,  we  must  stand  shot  for  to^ay."  Mr.  Harvey^ 
^  «cted  as  clerk  to  the  committee,  was  also  called^ 
^  ^e  proved,  that  whenever  matters  of  finance  were 
'^^^:used  in  the  committee,  Mr.  Greville  was  requested 
Withdraw*  The  learned  judge  told  the  jury^  that^ 
^c^>Te  finding  for  the  plaintiflT,  they  must  be  satisfied 
'^ft  the  defendant  meant  to  make  himself  personally 
i^ble.  The  jury  having  found  their  verdict  for  the 
Wfendant,  I!»  V.  Williams,  in  the  following  Michaehuu 
term,  obtained  a  rule  to  show  cause  why  there  should 
Qot  be  a  new  trial,  on  the  ground  of  misdhrection. 

In  Hilary  term  Chilton  showed  cause,  and  Williams 
md  James  were  h^ard  in  support  of  the  rule.  The 
Sourt  took  time  to  consider,  in  order  to  consult  the 
earned  judge  who  tried  the  case  as  to  the  way  iii 
rhich  he  had  lefl  it  to  the  jury.  The  judgment  of  the 
iourt  was  in  the  course  of  the  same  term  delivered  by 
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18S6.  Parks  B.  (After  stating  Uie  nature  of  the  actkaad 

the  ficts  of  the  casei  his  lordship  proceeded  thv.)- 
It  was  alleged  by  the  learned  counsel  in  support  of  thi 
ruki  that  this  case  was  left  to  the  jury,  on  the  yoUios 
whether  the  defendant  meant  to  pledge  bis  pefsonl 
credit;  and  on  the  other  side  it  was  contended,  diat  I 
was  not  put  to  the  jury  in  that  fornix  which  is  a  ■ind 
question  of  law  and  fiu^t.    We  hare  spoken  lo  d» 
learned  judge,  but  he  has  no  distinct  reooUection  of  d» 
manner  in  which  he  left  the  case  to  the  jury.    Hs 
thinks  he  did  not  leave  it  to  them  in  the  fi>nn  suggestedi 
but  that  he  made  an  obsenration  to  Aat  efibct  dtniif 
the  progress  of  the  cause,  which  might  mislead  thesL 
He  therefore  concurs  with  the  oourt  in  AwAwg  tbst 
there  ought  to  be  a  new  triaL    To  prevwit  nusi^ipra* 
hension,  we  have  put  some  observations  into  wiitim 
with  respect  to  the  questions  that  ought  to  be  sob- 
mitted  to  the  Jury.    The  fdaintiff  must  prove  that  tfaeis 
was  an  express  contract,  or  a  contract  implied,  bet  wees 
the  defbndaat  and  the  fdaintiff  *s  testatrix,  to  pey  tar  At 
meat  and  drink  supplied  by  her  to  the  voten.     Tbs 
burthen  of  proof  is  on  the  plaintiff.    The  first  qoesfioB 
will  be,  whether  any  camiract  at  all  was  entered  into  bjr 
any  one  with  the  plaintiff's  testatrix*    If  Ae  supplied 
the  meat  and  drink  to  the  voters,  on  a  jsere  specuislios 
that  the  candidate,  or  some  other  person  interested  ia 
the  election,  would,  as  a  matter  of  honour,  pay  tat 
themi  no  contract  was  thereby  created  with  any  cos; 
but  if  she  suf^ihed  them  by  the  order  of  another^  loot 
ing  to  be  paid  for  th^n  as  a  maUer  of  rights  a  ountract 
would  be  implied.    On  the  supposition  that  a  qartiact 
was  entered  into,  the  next  question  is,  with  vhaas  was 
that  contract  made  t     The  voters  were  mlBarij  not 
contractile  parties.     Miiler,  the  person  vHio  gave  dM 
Older,  was  jmtsm  facU  the  cootnctiiig  party  with  dM 
pbintiff  a  testatrix;   but  if  the  pfautiflr  shows  tlwt 
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Miller  was  acting  as  the  agent  of  another  in  giving 
that  order,  the  principal  is  the  person  ordering,  in 
point  of  law,  and  therefore  the  contracting  party.    If, 
then>it  is  proved  that  Miller  was  employed  by  the 
defendant  alone,  or  by  the  defendant  and  others,  to 
give  the  order,  and  that  the  defendant  himself  was  not 
acting  in  so  employing  MiUef  as  agent  for  any  one 
else,  then  the  defendant  is  the  principal,  and  is  liable ; 
whether  he  intended  or  not  to  pledge  his  personal 
responsibility,  he  is  responsible  if  he  be  a  principal, 
and  he  is  so»  unless  he  be  agent  for  another.     The 
same  consequence  will  follow  if  Miller  was  not  a  mere 
agent,  but  acted  jointly  with  the  defendant,  or  with  the 
defendant  and  others,  in  giving  the  order.     If  it  should 
appear  that  the  testatrix  considered  Miller  as  acting  on 
behalf  of  the  candidate^  and  trusted  him  by  supplying 
goods  to  the  voters,  on  the  supposition  that  he  was  au- 
thorized to  contract  on  behalf  of  the  candidate,  it  would 
make  no  difference,  although  the  contract  with  the  candi- 
date would  have  been  illegal ;  for  on  proof  by  the  plaintiff 
that  Miller  was  not  so  authorized,  the  plaintiff  would 
establish  that  the  contract  was  not  with  the  candidate, 
though  the  testatrix  supposed  it  to  be;    and  there 
would,  therefore,  be  no  illegality  in  the  contract  oc- 
tually  made ;  and  no  policy  of  the  law  would  prevent 
an  action  being  brought  upon  it.     If  indeed  the  meat 
and  drink  were  supplied  by  the  testatrix,  with  a  view 
to  induce  the  electors  to  vote  for  a  particular  candidate, 
the  contract  actually  made  would  be  illegal;  but  of 
this  there  was  no  sufficient  evidence  in  this  case;  and 
if  there  had  been,  such  a  defence  would  not  have  been 
admissible  under  the  plea  of  non  assumpsit  since  the 
new  rules.     In  addition  to  the  cases  of  Piel  v.  Hodg-^ 
son  and  Railton  v.  Hodgson  (a),  cited  on  the  argument^ 


1836. 


Thomas 

V. 

£dwards. 


(a)  Stated  in  the  argument  in  Patirson  v«  Gandatequi,  15  East,  67. 
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^  the  first  day  of  this  term  Alderson  B.  declared  Order  in  %Tbich 
the  rule  of  practice  to  be,  that  the  arguments  of  wK»*meiijs  on 

■^  **  ,  new  trials  are 

^don  and  Middlesex  new  trials  moved  within  the  taken. 
t  four  days  of  a  term,  take  precedence  of  country 
"  trials  moved  within  the  same  period,  but  not  of 
er  country  new  triak,  the  rules  in  which  were  granted 
t  previous  term. 
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18S6. 

DiCKEN  against  Neals. 

Debt  for  80/.  T^EBT.  Common  counts  for  20/.  for  the  price  of  a 
^^ddeTve^  ^^^^  bargained  and  sold  by  the  plaintiff  to  the 

by  the  plaintiff  defendant ;  for  20/.  for  a  boat  sold  and  delivered  by  the 
ant.  Pleas  '  plaintiff  to  the  defendant;  and  for  20L  on  an  account 
first,  nunquam  gtnted-      Pleas,  flr^t,  fmnquam  indebitatms;   seoond- 

indebitatus  \ 

secondly,  as  to  ly»  as  to  17/.  10«.,  parcel  of  the  sum  of  902.  in  tbe 
^ V  Yik  ^^^'A  ^^^^"^  county  actionem  nan,  because  the  defendant  says, 
sum  of  30/.,  that  this  action  as  to  the  said  sum  of  17/.  lOs^  parcel 
2  to'Se^'S"  &c-»  is  brought  to  recover  of  him,  the  defendant,  the 
sumofi7/.io«.  said  sum  of  17/.  10s.  parcel  &c.,  as  and  being  there- 
to recover  that  sidue  of  a  sum  of  57/.  10s.|  whereof  the  said  sum  of 
•"*"»  ^d^*"^  ^''  "^  ^^  second  count  pientioAed  W  parcel,  such  sum 
a  sum  of  57/.  of  57/.  lOs.  being  the  price  of  the  said  boat  in  the  said 
thJ'i Jd  8^^  count  mentioned,  sold  and  delivered  by  the  plaintiff  to 
of  10/.  was      the  defendant ;  and  the  defendant  further  saitb,  that 

sumof57/.10s.  ^^  ^^^  ^^^  ^^  ^^^  ^^^  ^^  ^^^  ^^^^  ^^^^  ^^  ^™  ^  ^^ 

being  the  price  plaintiff,  he,  the  plaintiff,  warranted  and  promised  to  the 

of  the  said 

boat  sold  and   defendant  that  the  said  boat  was  sound  and  reasonably 

fhe'^'tliktirf'^to  ^^  ^^^  "^®'  *"^  ***  ^^^  defendant,  confidmg  in  the  said 
thed^ndant:  promise  of  the  plaintiff,  did  then  buy  the  said  last-men- 

tiff  at  thetimp  ^i^"®^  ^^at  of  the  plaintiff  on  the  terms  aforesaid,  aA4 
of  the  sale  then  paid  to  the  plaiqtiff  (livers  monies,  to  wit,  to  die 
the  boat  was  amount  of  40/.,  in  part  and  on  apcpunt  pf  the  said 
sound,  and      i^q^i;  .  ^nd  the  defendant  further  saith,  that  the  said 

that  the  de- 
fendant con-    boat  at  the  time  of  the  sale  thereof  to  him,  and  the 

fidmg  in  such  making  of  the  promise  of  the  plaintiff,  was  not  souqd 
bought  it  on     or  reasonably  fit  for  use,  but  on  the  contrary  was,  th^, 

the  terms 
aforesaid,  and 

then  paid  to  the  plaintiff  the  sum  of  40/.  in  part  and  on  account  of  the  boat.  The 
plea  went  on  to  aver,  that  the  boat  at  the  time  of  the  sale  and  warranty  was  unsound, 
and  was  not  then  worth  more  than  the  40/.  which  had  bfiu  otii}  tfwtf  so  paid  to  the  ptant- 
tiff  for  the  tame ;  and  that  the  defendant  incurred  above  17/.  10s.  expense  in  putting  her 
into  a  sound  state.  Held,  that  as  this  plea  showed  that  the  plaintiff  had  never  been 
indebted  to  the  defendant  in  more  than  the  difference  between  the  40/.  and  the  real 
value  of  the  boat,  the  40/.  having  been  paid  cotemporaneously  with  the  purchase  of 
the  boat,  the  plea  was  bad  on  special  demurrer,  as  amounting  to  the  general  issue. 
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and  until  the  defendant  incurred  the  expense  after  1886. 
mentioned,  unsound  and  unfit  for  use,  by  reason  where- 
of the  said  boat  then  became  and  was  of  little  or  no 
use  or  yalue  to  the  defendant;  and  the  defeqdant  Nbai.b. 
further  saith,  that  the  said  boat,  by  reason  of  it«  being 
unsound  and  unfit  for  use  as  aforesaid,  was  not  at  the 
time  of  the  said  sale  and  promise  reasonably  worth 
more  than  the  said  turn  of  402.,  which  had  been  and  UHUt 
80  paid  to  the  plaintiff  for  the  same,  apd  the  reasonable 
price  and  value  thereof  by  reason  of  the  said  breach 
of  warranty  then  was  less  than  40/«,  and  the  defend-^ 
ant  then  incurred  great  expensei  (o  wit|  w  expense 
exceeding  the  said  sum  of  171.  10«.  parcel  &c.,  ip  put- 
ting the  said  boat  in  a  sound  state,  and  rendering  the 
same  fit  for  use.    Verification. 

Special  demurrer,  assigning  for  cause  that  the  above 
plea  amounted  to  the  general  issue. 

Ogle,  in  support  of  the  demurrer.  Cousens  v.  Pad-' 
don  (a)  shows  that  thip  plea,  which  professes  to  be  in 
confession  and  avoidance,  does  in  &ct  amount  to  the 
general  issue,  and  is  therefore  bad  on  speqial  depiur- 
rer.  If  there  was  such  a  special  coqtract  for  sale  and 
warranty  of  the  boat  in  question  as  is  pleaded,  the 
plaintiff  could  give  no  evidence  on  the  general  indeM-^ 
tatus  count,  and  could  only  recover  on  the  quantum 
valebat.  [Lord  Abinger  C.  B,  You  say  that  the  de- 
fendant himself  shows  by  his  second  plea,  that  the 
plaintiff  could  only  recover  on  a  quantum  valebat^  sq 
that  the  defence  was  open  on  the  general  issue^  3ilt  is 
not  this  a  sort  of  special  plea  of  payment  ?]  No,  for 
the  sum  in  dispute  is  not  the  whole  purchase-money  of 
57/,  10^.,  but  only  the  balance  of  17/.  lOiP.;  sp  that  the 
defendant  is  not  put  to  plead  payment  of  the  40/,,  and 

(a)  6  Tyr.  536,  546. 
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1636.       does  not  try  to  discharge  himself  of  more  thin  the 
17/.  10*. 

Archbold  supported  the  plea.      The  imiJied   con- 
tract of  bargain  and  sale  laid  in  the  declaration,  k,  m 
part,  admitted   by  the  special  plea.     [Lord  Ahimget 
C.  B.  No,  it  states  the  real  contract,  which  appears  to 
have  been  special,  with  a  warranty  diflfering  from  thit 
which  would  be  implied  from  the  indebitatus  count  rdied 
on.]    The  plea  was  necessary  as  here  fr'amed,  because 
though  the  defendant  could  give  in  evidence  upon  the 
plea  of  nunquam  indebitatus^  that  the  boat  was  sold  for 
a  stipulated  price,  he  could  not  prove  that  that  stipu- 
lated price  was  57/.  10*.,  of  which  sum  he  bad  paid 
40/. ;  for  that  would  be  an  admission  that  he  had  been 
indebted  to  the  plaintiff  on,  at  least,  part  of  the  con- 
tract which  forms  the  cause  of  action.    Cousens  v.  Pad* 
don  is  beside  thb  case. 

Ogle  in  reply.  [Lord  Abinger  C.  B.  The  declara- 
tion claims  SO/,  for  the  price  of  a  boat  sold  and  de- 
livered. The  plea  says,  I  owed  you  only  the  value  of 
a  boat,  40/.,  which  I  have  paid  you.  My  difficulty  is, 
whether  this  is  not  in  truth  a  plea  of  payment  of  40/.] 
The  demand  is  for  17/.  10«.  only,  and  the  plea  amounts 
to  a  statement  that  the  plaintiff  has  no  cause  of  action 
at  all  for  that  sum  on  the  indebitatus  count.  How  can 
the  plaintiff  take  issue  on  the  plea?  To  traverse  tiie 
warranty  is  to  admit  that  the  boat  was  only  worth  40i^, 
and  to  take  issue  by  alleging  it  to  be  worth  more  than 
40/.,  is  toadmit  the  warranty.  As  the  action  is  not  for  57/. 
10«.,butfor  17/.  \0s.  only,  the  defendant  was  not  bound  to 
plead  payment  of  the  40/. ;  but  if  he  was,  Cousens  v.  Pad- 
dan  is  in  point ;  for  in  tiiat  case  there  had  been  a  pay- 
ment in  respect  of  the  claim  on  the  quantum  mendt  of  a 
smaller  sum  than  appeared  to  be  due  on  account  of  the 
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kintiff*8  claim  for  bricks,  of  a  smaQer  sum  than  ap«-       1836. 

leared  to  be  due  for  them  on  the  quantum  valebant  found 

)y  the  jury.  [Gurney  B.  Suppose  the  plea  to  have  omit- 

edthe  allegation  of  payment,  and  that  the  plaintiff  at 

he  trial  had  proved  the  defendant's  contract  to  buy  the 

oat  for  57/.  10^.,  could  the  defendant  have  proved  the 

•rt  payment  of  40/.  ?]     It  would  not  have  been  neces- 

uy  to  plead  or  prove  such  payment,  for  the  particulars 

f  demand  must  have  been  for  the  balance  of  17/.  10s. 

rifi  thus  giving  credit  for  the  40/.,  Caates  v.  Stevens  (a). 

hit  if  the  particulars  cannot  be  incorporated  with  the 

ledaration  for  the  purposes  of  pleading  to  the  latter, 

tffl  the  declaration,  by  going  for  20/.  only,  shows  that 

odaim  beyond  that  sum  could  be  set  up,  and  the  in- 

ndttctory  part  of  the  plea  in  question  confines  the 

ction  to  17/.  10«.,  the  real  sum  in  dispute  ;  and  if  it 

Hid  been  brought  for  57/.  10«.  the  plea  would  be  bad  on 

imeral  demurrer,  on  the  ground  that  it  had  narrowed 

lie  issue  to  a  lesser  sum  than  was  demanded. 

Lord  Abinoer  C.  B. — In  Cousens  v.  Paddon  a  spe- 
ific  contract  was  proved  to  furnish  bricks  at  a  fixed 
rice  per  thousand ;  and  it  became  a  question  whether, 
B  a  plea  of  nunquam  indebitatus^  the  defendant  could 
iKNr  diat  the  goods  furnished  were  of  inferior  quality, 
>  as  to  reduce  the  sum  payable  by  him  in  respect  of 
len,  down  to  that  which  they  were  really  worth — an 
BMOnt  which  was  pleaded  to  have  been  paid  to  the 
hatiff  by  the  defendant.  All  that  the  court  there 
dd  was,  that  where  a  plaintiff  is  precluded  by  the 
B&eral  form  of  his  declaration  from  giving  evidence 
r  a  special  contract  for  sale  of  goods,  and  can  only 
i^ote  the  actual  value  of  the  articles  delivered,  the 
ibndant  having  accepted  them,  may  plead  and  give 

evidence  the  payment  of  that  actual  value.     Now 

(a)  0  Tyr.  764. 
VOL.  I.  3  L 


that  be  was  not  at  one  time  indebted 
40L,  and  that  he,  therefore,  conld  m 

of  nunqnam  indebitatia.  Bat  the  pi 
defendant  bought  the  boat  of  the  ] 
that  is,  contemporaneouBly,  pud  thi 
part  and  on  account  of  the  boat,  i 
saying,  that  the  boat  was  not,  at  thf 
and  promise,  reasonably  worth  more 
of  40/.,  which  had  been  and  teas  so  p 
for  the  same ;  (hen  as  the  plea  clear 
defendant  was  ever  indebted  in  th< 
cause  he  paid  that  sum  before  or  at  I 
he  bought  the  boat,  and  states  t 
indebted  to  the  plaintiff  in  more  th 
between  that  sum  and  the  real  rail 
amounts  to  the  general  issue,  and  is 
the  special  demurrer. 

BoLLAND  and  Gurnet  Bs.  concui 

(•)  S«£  Jimet  T.  Naima/,  tatt, 


Doe  dem.  Spencer  against  Pkdl 
n  JirrTMi?VT     Too..* !,««;..»  k». 
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following  case,  framed  by  consent  of  parties  under  1836. 
idge's  order  in  pursuance  thereof. 
(y  indenture  of  the  9th  of  October  1804,  made  be- 
en Edward  Earl  of  Derby y  of  the  one  part,  and 
bi  Spencer  of  the  other  part,  the  premises  in  ques- 
i  were  demised. and  granted  unto  the  said  J.  Spen-  *"^  Another. 
t  Ub  heirs  and  assigns,  for  the  lives  of  three  persons 
lein  namedi  and  for  the  life  of  the  survivor  of  them, 
lbs  heirs  male  of  Thomas,  first  Elarl  of  Derby,  of 
I  name  of  Stanley,  should  so  long  continue  subject 
the  rents,  covenants,  and  agreements  therein  ex- 
iwd. 

Livery  of  seisin  was  duly  made  to  the  said  J.  Spen- 
9  who  thereupon  entered  into  and  took  possession  of 
I  fhll  premises,  and  was  thereof  seised  and  possessed 
the  said  term  until  and  at  the  time  of  his  death, 
kfier  becoming,  and  whilst  seised  and  possessed  as 
nsud,  namely,  on  the  25th  December  1820,  the 
1  /.  Spencer  made  his  will,  executed  and  attested  as 
J  law  required  for  passing  estates  pur  autre  vie^  of 
eh  will  the  following  is  a  facsimile  copy : — 
^  This  is  the  last  will  and  testament  of  me,  J.  Spen^ 
of  Redvaks,  within  Bury,  in  the  county  of  Lan^ 
(er,  gentleman,  made  whilst  in  health  and  of  sound 
[  disposing  mind,  memory,  and  understanding,  in 
mer  following : — First,  I  do  hereby  direct  my  exe- 

Boi  before  disposed  of,  to  his  ivife,  her  heirs,  executors,  administrators,  and  as- 
I  for  ever.  He  nftcrwards  added  these  clauses  just  before  he  executed  it,  "  I 
vflier  gire  to  my  wife  this  Iiouse  wherein  I  now  live ;  also  the  cottage,  and  all 
buildings,  cattle,  and  every  thing  belonging  to  me  in  and  about  the  house,  Red- 
i  I  also  entail  my  land  to  the  Spencer  s  male  heir  so  long  as  one  shall  remain." 
1,  that  the  devise  to  the  wife  of  the  residue  of  the  land  was  not  affected  by  the 
lequent  devise  of  Redvales  to  her  for  life,  or  to  the  Spencers  male  heir,  though 
Rttfeo/ef  property  was  held  by  the  testator  pur  autre  vie  only;  and  that  the  two 
Ms  might  both  stand  together,  not  being  necessarily  inconsistent ;  but  that  the 
tbuje  as  to  the  entail  of  the  devisor's  land,  was  either  unintelligible  or  inap- 
tbie  to  the  Redvales  property  devised  to  the  wife. 

Hiere  a  clause  in  a  will  is  struck  through  by  the  testator  before  the  will  is  exe- 
d,the  erasure  can  only  be  noticed  as  a  fact,  and  the  will  must  be  read  as  if  the 
le  had  never  been  in  it 

3l2 
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1836»       cutors  hereinafter  appointed  to  pay  off*  and  dischiige 
all  my  just  debts,  my  funeral  and   testamentary  ex- 
penses, and  the  costs  of  the  probate  and  executioo  of 
this  my  will,  out  of  my  personal  estate*     And  if  mj 
personal  estate  should  be  insuflScient  for  that  porpoK, 
and  Another,  j  charge  my  real  estate  with  the  payment  of  such  de- 
ficiency: and   subject  as  aforesaid  I  do  hereby  giie 
and  devise  to  my  nephew  John  Spencer,  odienm 
Holt,  the  natural  son  of  my  sister  Betty,  and  to  his 
heirs  and  assigns,  [all  that  cottage  or  dwelling-honse  m 
which  he  now  resides,  situate  in  JiedvcUes  afimesaid, 
for  and  during  the  term  of  the  natural  lives  by  which 
I  hold  the  same  under  the  Earl  of  Derby,  to  enter 
thereupon  from  the  day  of  my  decease;  and  I  do 
hereby  also  (a)]  give  and  bequeath  unto  the  said/. 
Spencer,  otherwise  Holt,  and   to  my   brother  Jama 
Spencer,  all  those  messuages,  cottages,  or  dwdliog- 
houses,  with  the  appurtenances  to  the  same  respectively 
belonging,  situate  at  Bedlam  Green,  mthin  Bury  afore- 
said, to  hold  the  same  unto  the  said  Jokn  Spenetf, 
otherwise  Holt,  and  James  Spencer,  their  execidoR, 
administrators,  and  assigns,  equally  as  tenants  in  com- 
mon, to  enter  thereupon  immediately  after  my  decease. 
And  I  do  hereby  also  give  and  devise  unto  Alice  Cheet- 
ham,  wife  of  Moses  Cheetham,  of  Heywood,  all  that 
messuage  or  dwelling-house,  with  the  shop  and  appur- 
tenances to  the  same  belonging,  situate  in  Heywood 
aforesaid,  formerly  in  my  occupation,  on  condition  that 
she  pay  unto  my  wife,  Ann  Spencer,  the  sum  of  KKM., 
which  I  direct  she  shall  pay  before  she  enters  diere- 

(a)  The  words  between  brackets  were  admitted  by  the  case  to  be  seond 
through  in  the  original  will,  and  were  admitted  by  the  case  to  have  been  m 
scored  through  or  struck  out  by  the  testator  immediately  before  he  executed 
his  will,  and  to  describe  the  premises  in  question,  subject  to  the  qnestioBof 
the  admissibility  of  any  evidence  to  this  effect  to  affect  the  constnictios  of 
the  will. 
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on;  which  sum  of  100/.  I  give  to  my  wife  for  her       1836. 

n  use,  to  bold  the  same  unto  the  said  Alice  Cheet- 

■»  her  heirs  and  assigns  for  ever,  on  such  condition 

afiiresaid ;  and  in  case  she  shall  refuse  to  pay  the 

IK^  then  I  give  and  devise  the  said  messuage,  shop, 

di  premises  to  my  wife,  her  heirs  and  assigns ;  and  I  *°^  Another. 

hereby  authorize  and  empower  my  wife,  by  will  or 
Mr  disposition,  to  give  or  dispose  of  the  sum  of 
OL  at  her  death,  in  such  way  and  manner  as  she  may 
Bk'  proper,  the  same  to  be  paid  and  discharged  out 
By  personal  estate;  and  if  I  should  not  have  so 
Kh  money  or  securities  for  money  at  my  death,  then 
b  hereby  charge  my  messuages,  buildings,  and  pre- 
tttB,  situate  at  Wrigley  Brook^  within  Heywood  afore- 
1^  with  so  much  as  my  personal  estate,  not  including 
r  household  goods  and  furniture,  shall  fall  short, 
■i  I  do  hereby  give  and  bequeath  unto  my  wife  all 
d  angular  my  household  and  other  goods  and  furni- 
M)  beds  and  bedding,  plate,  linen,  and  china,  to  and 
iher  own  use  and  benefit  absolutely.  And  I  do 
■iby  also  give  and  devise  all  those  two  messuages  or 
*ding-houses,  with  the  buildings,  lands,  and  pre- 
*08  thereto  belonging,  situate  at  Cut  Yale,  within 
^i9iland,  to  my  wife,  for  and  during  the  term  of  her 
iitral  life.  And  in  case  my  nephew,  the  said  J. 
tttcer,  otherwise  Holtf  should  survive  my  wife,  then 
Mediately  after  her  decease  I  give  and  devise  the 
te  to  the  said  J.  Spencer,  otherwise  Holt,  and  his 
i^is,  for  and  during  the  term  of  his  natural  life. 
&  immediately  after  the  decease  of  the  survivor  of 
til  my  said  wife  and  nephew,  I  do  hereby  give  and 
^iae  the  same  unto  and  equally  to  be  divided  amongst 
^  children  of  my  said  nephew,  share  and  share 
ke,  and  their  respective  heirs  and  assigns,  as  tenants 
common.  And  in  case  he  should  die  without  lawful 
He  living  at  his  decease,  I  do  hereby  give  and  devise 
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1836.  the  same  unto  and  equally  to  be  diYided  amongst  all 
and  every  the  sons  of  my  brother  J.  Spencer^  and  to 
their  respective  assigns,  during  their  aeveral  oatnnl 
lives.  And  after  the  decease  of  the  sons  of  my  brother 
James^  and  as  they  shall  respectively  die,  I  give  and 

Another,  j^yj^  ^jjg  p^^^  ^ j  share,  parts  and  shares   of  waA 

of  them  so  dying,  unto  and  equally  to  be  divided 
amongst  all  and  every  the  children  of  my  nepbewii 
share  and  share  alike,  as  tenants  in  common.  And  I 
do  hereby  also  give  and  devise  unto  my  wife  .Aas 
Spencer f  all  those  several  messuages  or  dwelling-hoiue, 
situate  at  or  near  Wrigley  Brook,  within  Heywood 
aforesaid,  with  all  and  every  the  outbuildings,  gardoH^ 
lands,  and  premises  to  the  same  belonging,  for  and 
during  the  term  of  her  natural  life ;  and  immediatdy 
from  and  after  her  decease,  I  hereby  give,  devise^ 
and  bequeath  the  same,  subject  to  the  eventual  ehaige 
thereupon  as  hereinbefore  mentioned,  unto  my  natural 
son  James  Ogden,  otherwise  Spencer,  for  and  duriog 
the  term  of  his  natural  life.  And  immediately  after 
his  decease,  I  give  and  devise  the  same  unto  my  nefhem 
the  said  J.  Spencer,  otherwise  Holt,  in  case  he  shall 
survive  the  said  James  Ogden,  otherwise  Spencer,  fiv 
and  during  the  term  of  his  natural  life,  and  after  the 
decease  of  the  survivor  of  them  the  said  James  Ogdes^ 
otherwise  Spencer,  and  John  Spencer,  otherwise  HoU, 
then  I  do  hereby  give,  devise,  and  bequeath  the 
same  unto  and  equally  to  be  divided  am<Hig  the 
children  of  the  said  John  Spencer,  otherwise  HoUj 
lawfully  to  be  begotten,  if  more  than  one,  share  and 
share  alike,  and  if  only  one,  then  the  whole  to  such 
only  child,  and  his  or  her  heirs,  executors,  administra- 
tors, and  assigns,  during  my  estate  and  interest  diere- 
in.  But  in  case  the  said  J,  Spencer,  otherwise  HoU, 
should  die  without  leaving  lawful  issue,  or  in  case  of 
his  leaving  such,  who  should  die  under  age,  without 
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lawful  issue,  then  after  the  decease  of  the  said  James       1836. 
Ogden^  otherwise  Spencer^  and  John  Spencer ^  otherwise 
HoUf  and  the  issue  of  the  said  J*  Spencer,  otherwise 
Holt^  in  manner  aforesaid,  then  I  do  hereby  give,  de- 
vise, and  bequeath  the  said  messuages,  buildings,  lands, 
and  premises,  situate  at  or  near  Wrigletf  Brook  afore*- 
said,  unto  and  equally  amongst  all  and  every  the  sons 
of  my  said    brother  James,  during  their  respective 
natural  lives.     And  immediately  from  and  after  the 
decease  of  any  of  them,  and  as  they  shall  respectively 
die,  I  do  hereby  give,  devise,  and  bequeath  the  part 
or  share,  parts  or  shares  of  such  of  them  so  dying, 
unto  and  equally  to  be  divided  amongst  his  children, 
share  and  share  alike,  and  their  respective  heirs,  exe- 
cutors, administrators,  and  assigns,  as  tenants  in  com- 
mon.   And  I  do  hereby  also  give  and  devise  to  my 
wife  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  all  that  messuage,  farm,  and  tenement, 
with  the  cottage,  outbuildings,  and  other  appurtenances 
to  the  same  belonging,  called  Gorsey  Hill,  situate  in 
Heywood  aforesaid,  which  I  lately  purchased  from  Edr 
ward  Mondays  and  immediately  from  and  after  her 
decease  I  do  hereby  give  and  devise  the  same  to  my 
natural  daughter  Mary  Ogden,  otherwise  Spencer,  for 
and  during  the  term  of  her  natural  life*    And  immedi- 
ately from  and  after  the  decease  of  the  survivor  of  them 
my  said  wife  and  Mary  Ogden,  otherwise  Spencer,  I 
do  hereby  give  and  devise  the  same  unto  and  equally 
amongst  all  and  every  the  sons  of  my  said   brother 
James,  during  their  respective  natural  lives.     And  from 
and  after  the  decease  of  any  of  them,  and  as  they  shall 
respectively  die,  I  do  hereby  give,  devise,  and  bequeath 
the  part  or  share,  parts  or  shares  of  such  of  them  so 
dying,  unto  and  equally  to  be  divided  amongst  his 
children,  share  and  share  alike,  and  their  respective 
heirs,  executors,  administrators,  and   assigns,  as   te- 
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1836.        nants  in  common.    And  I  do  hereby  also  give  and  d^ 
^^^^y^^^     vise  unto  my  wife  and  her  assigns,  during  the  tern  of 
^^         her  natural  life^  all  that  my  messuage,   cottage,  «r 
Spencer      dwelling-house,  with  all  its  appurtenances,  situate  it 
Pedley       Dawson  Fold,  within  Heywood  aforesaid ;  and  immei- 
and  Another,  ately  after  her  decease  I  give  and  devise  the  same  onto 
my  wife's  niece,  Elizabeth  Pedley,  and  her  assigns,  fer 
and  during  the  term  of  her  natural  life  ;  and  immei- 
ately  from  and  after  the  decease  of  the  survivor  of 
them,  my  said  wife  and  Elizabeth  JPedley^  I  do  herebjr 
give,  devise,  and  bequeath  the  same  unto  and  equiDj 
to  be  divided  amongst  all  and  every  the  sons  of  my  siid 
brother  «/am^«,  during  their  respective  natural  lifts: 
and  from  and  after  the  decease  of  any  of  them,  and 
as  they  shall  respectively  die,  I  do  hereby  give  and  be- 
queath the  part  and  share,  parts  and  shares  of  such  of 
them  so  dying,  unto  and  equally  to  be  divided  amongst 
his  children,  share  and  share  alike,  and  their  respec- 
tive heirs,  executors,  and  administrators,  as  tenants  in 
common ;  and  all  the  rest,  residue  and  remainder  of  ny 
messuoffes,  buildings,  lands,  hereditaments  and  premsesy 
and  all  my  personal  and  other  estate  and  effects  »o< 
hereinbefore  disposed  of,  I  do  hereby  give,  devise,  and 
bequeath  unto  my  wife,  Ann  Spencer,  her  heirs,  exe* 
cutors,  administrators,  and  assigns  for  ever,  or  for  and 
during  all  my  estate,  right,  title,  and  interest  therein. 
[1  do  further  give  to  my  wife  this  house  wherein  1  now 
live,  also  the  cottage  and  all  the  building,  catde,  and 
every  thing  belonging  to  me  in  and  about  this  house, 
Redvales,     I  also  make  my  wife  sole  executor,  and  at 
her  decease  my  cousin,  (the  word  *^  cousin''  was  scored 
through  horizontally  in  the  original),  James  Spencer.  I 
also  entail  my  land  to  the  Sjtencer's  nude  heirs  (a),  so 
long  as  one  shall  remain  (i).] 

(a)  The  letter  s  ia  huirs  was  struck  tlirough  in  the  original  with  adowo 
stroke. 
{b)  The  words  within  brackets  were  inserted  by  the  testator  in  bis  own 


Spencer 

V. 


IN  THE  Sixth  Yeae  of  WILLIAM  IV.  889 

The  testator  died  on  the  27th  of  December  1820,        1836. 
without  altering  or  revoking  his  said  will,  and  the  said 
Ann  Spencer,  his  widow,  therein  named,  and  who  sur*  d. 

vived  him,  proved  the  said  will,  and  entered  into  and 
until  her  death  remained  in  possession  of  the  premises  Pedlet 
in  question.  On  the  14th  of  March  1834,  she  made 
her  will,  which  was  duly  executed  and  attested,  and 
contained,  amongst  other,  the  following  words : —  "  I 
give  and  devise  unto  my  brother  James  Ainsworth^  and 
my  nephew,  J.  T.  Pedley,  all  my  estate  and  interest  in 
the  messuages  and  premises  which  I  now  occupy  at 
RedvaleSy  and  the  cottage,  buildings,  and  appurte- 
nances thereto  given  to  me  by  the  will  of  my  late  hus- 
band, for  their  own  absolute  use  and  benefit." 

In  October  1835,  she  died,  without  having  altered  or 
revoked  her  said  wiU,  and  leaving  her  surviving  the 
said  James  Ainsworth  and  James  Thomas  Pedley,  in  her 
will  named  as  aforesaid,  and  who  are  the  above-named 
defendants. 

George  Spencer,  the  lessor  of  the  plaintiff,  is  the 
heir  at  law  and  next  of  kin  of  the  testator  J.  Spencer, 
one  of  the  cestui  que  vies  named  in  the  indenture,  is 
still  living,  and  the  heirs  male  of  Thomas,  first  Earl  of 
Derby f  of  the  names  of  Stanley,  still  continues. 

The  question  for  the  opinion  of  the  court  was,  whe* 
ther  the  said  Ann  Spencer,  under  the  will  of  the  said 
testator  J.  Spencer,  took  the  whole  estate  and  interest 
which  he  had  in  the  premises  in  question. 

The  following  were  the  points  stated  in  the  margin 
of  the  demurrer  book. 

It  will  be  contended  for  the  lessor  of  the  plaintiff, 
that  the  express  demise  of  the  particular  premises  in 
question  to  the  wife,  excludes  those  premises  firom  the 

hand,  immediately  after  striking  out  the  words  struck  out  in  the  first  part  of 
the  will,  (iiee  p.  884,)  and  before  executing  the  will,  and  describe  the  pre- 
mises in  question. 
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1836.  operation  of  the  general  devise  of  residuary  estate, 
and  that  the  wife^  as  to  the  premises  in  questioD,  did 
not  take  any  estate  or  interest  extending  beyond  her 
own  life  time. 

It  will  be  contended  for  the  defendants,  thatiln 
Spencer^  the  wife  of  the  testator,  took  the  entire  in- 
terest of  the  testators  in  the  premises  in  qiiestioo, 
under  the  general  devise  to  ber  of  the  residue  of  the 
estate. 

Cresswell  for  the  lessors  of  the  plaintiff.  Ann  i^pai- 
cer,  the  widow  of  the  devisor,  having  died^  living  the 
last  of  the  cestui  que  vies,  George  Spencer,  tbe  brir 
at  law  of  the  devisor,  took  Redvtdes  as  special  oc- 
cupant ;  for  as  the  specific  devise  of  it  to  the  widow 
contained  no  words  of  inheritance,  she  tocdc  an  estate 
for  her  own  life  only,  Doe  d.  Jeffy.  RolnnMom  (a).  For 
nothing  appears  on  the  face  of  tbe  will  to  disdose  any 
clear  intention  that  she  should  take  a  greater  estate; 
and  the  residuary  clause  has  not  that  eflfect,  fi>r  at  tbe 
time  it  was  inserted,  the  devisor's  whole  interest  hid 
been  devised  to  John  Spencer.  [Lord  Abinger  C.  B. 
We  shall  construe  the  will  as  if  the  clause  containing 
the  previous  devise  had  never  been  in  it,  and  can  only 
take  notice  of  the  erasure  as  a  fact.  Parke  B.  Tbe 
question  before  us  is,  what  is  the  meaning  of  tbe  wcnrds 
left  on  this  paper  at  the  time  it  was  signed?]  May  not 
the  clause  thus  struck  out  be  considered  as  cotempo- 
ranea  expositio  of  the  testator's  intention?  Strickkmdx, 
Maxwell  (b).  [Lord  Abinger  C.  B.  You  could  only 
give  it  in  evidence  as  explaining  a  latent  amb%nity. 
Parke  B.  It  is  immaterial  what  the  devisor  meant  at  an 
earlier  period.  The  question  b,  what  he  intended  at 
the  time  he  signed  the  will.     To  ascertain  that,  treat 

(o)  8  B.  &  Cr.  296.  (6)  4  Tyr.  346. 
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the  erased  part  of  the  paper  as  if  it  was  a  blank.]  The        1836. 
rule  laid  down  in  SAeppard's  Touchstone  (a)  is^  that  in 
testaments  the  last  will  is  of  the  greatest  force ;  so 
that  if>  as  in  this  case^  the  residuary  clause  is  repugnant 
to  the  subsequent  clause  specifically  devising  to  the  wife, 
the  last  must  prevail,  Sims  v.  Doughty  (6),  Qmstantine  *°^  A«o^«^- 
V.  Constantine{c).    Putting  out  of  consideration  the  re- 
siduary clause.  Doe  v.  Robinson  shows  that  only  an 
estate  for  life  passed;  but  supposing  it  to  have  effect  at 
all,  it  would  pass  the  whole  interest,  which  is  inconsis- 
tent.   There  are  cases  in  which  an  estate  for  life  hav- 
ing been  devised  in  the  first  part  of  a  will,  and  an 
estate  in  fee  having  been  afterwards  given  by  a  residuary 
clause,  the  clauses  have  been  held  not  inconsistent, 
and  the  former  clause  to  be  reasonably  enlarged  by 
the  latter ;  but  they  turn  on  this,  that  the  testator,  by 
the  latter  clause,  goes  on  to  dispose  of  more  than  he 
had  previously  given,  viz.  what  he  had  not  before 
parted  with.     But  no  decision  shows  that  where  the 
clauses  in  a  will  are  placed  in  the  order  here  adopted, 
viz.  the  residuary  clause  giving  an  estate  in  fee  first, 
and  the  clause  specifically  giving  an  estate  for  life  only 
to  the  same  person  last,  the  first  can  have  effect.  [Lord 
Abinger  C.  B.  We  are  to  give  effect  to  the  whole  will,  if 
possible.     It  is  only  where  the  clauses  are  necessarily 
inconsistent,  that  the  first  must  be  rejected,  in  order  to 
make  way  for  the  last.]    To  give  effect  to  both  clauses 
liedvales  must  not  be  held  to  pass  under  the  first,  viz. 
the  residuary  clause,  or  the  clause  of  specific  devise  can 
have  no  effect ;  whereas  if  the  latter  passed  an  estate 
for  life  to  the  widow,  the  residuary  clause  would  have 

(a)  By  Preston,  p.  402. 

(6)  5  Vcs.  243. 

(c)  6  Ves.  100,  and  sec  Doc  d.  Biggt  v.  Lawrence,  2  Taunt.  113 ;  Gar- 
land V.  Leonard,  1  Swanst.  161 ;  1  Wilson's  Ch.  Cas.  129,  S.  P.  Cum 
duo  inter  se  pugoantia  reperiuntur  intefltamento,  ultimum  latum  est,  Co. 
Lit.  1 12  b.  cited  2  Marsh.  420 ',  and  see  references,  id*  note  (a). 
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1836.  effect  as  to  any  other  property  of  the  devisor ;  tod  bo 
intestacy  would  be  occasioned  by  the  special  occupaocjr, 
for  by  a  still  later  clause  the  testator  has  entailed  it  od 
his  own  male  heir  by  words  apt  for  that  purpose ;  Doe 
d.  Garrody.  Garrod(a),  Counden  v.  Clarke  (b). 

Besides  the  latter  clausei  ''  I  also  entail  my  land  m 
the  Spencer's  male  heir  so  long  as  one  shaU  remaio,"  ii 
inconsbtent  with  the  previous  residuary  devise  in  fix 
to  the  widow,  for  it  applies  to  all  that  has  preceded. 
[Parke  B.  You  contend  that  "  my  land'*  must  mean 
the  whole  of  the  devisor*s  real  property,  so  that  he 
would  give  his  widow  an  estate  for  life,  and  then  an 
estate  tail  to  his  heir.  That  would  revoke  every  devise 
except  that  to  the  widow  and  the  **  Spencer's  nuk 
heir/'  the  lessor  of  the  plaintiff.  Can  you  make  sense 
of  that  devise  ?  Does  it  mean  the  devisor's  own  heir 
male,  or  the  heir  male  at  the  head  of  the  family?] 
There  is  no  proof  that  the  devisor  was  not  the  elder 
brother,  or  that  he  was  not  the  head  of  the  family. 
[Parke  B.  Then  being  a  Spencer  he  must  be  taken  to 
mean  his  own  heir  male,  though  it  might  be  otherwise 
if  he  had  not  been  a  Spencer^  or  had  there  been  a 
doubt  which  of  several  classes  should  take,  as  in  Doe 
d.  Winter  v,  Perratt(c).] 

Coltman  for  the  defendant.  The  last  clause  in  the 
will  being  now  set  up  to  defeat  the  preceding  resi- 
duary clause,  it  may  be  more  conveniently  considered 
before  the  point  first  argued.  There  are  two  objec- 
tions to  the  argument,  founded  on  it  by  the  lessors  of 
the  plaintiff.  First,  it  is  a  devise  of  *'  my  land,"  with- 
out more  ;  thus  leaving  it  in  dubio  what  land  was  meant: 
and,  secondly,  it  is  uncertain  what  person  is  to  take. 

(a)  2  B.  &  Ad.  87.  (b)  Hobart,  29. 

(0  5  B.  &  Cr.  48  3  and  see  Doe  v.  EasUy,  6  J'yr.  450. 
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On  the  first  point,  a   "  house  and  cottage'*  to  the        1836. 
widow,  is  not  affected  by  the  last  clause,  for  though  a     ^-^^^^^ 
devise  of  "  land*'  will  in  general  carry  buildings  then  d. 

on  it,  that  is  only  so  where  the  word  "  land"  has  not      Spencer 
been  used  in  contradistinction  to  the  word  ^^  houses."^      Pedlet 
Thus  in  Jarman's  edition  of  Powell  on  Devises,  vol.  ii.  ^"^  ^"''*^*^'"- 
186,  it  is  said,  ''But  though  the  word  '  lands'  will,  un* 
aided  by  the  context,  carry  houses,  or  rather  the  land 
on  which  the  houses  are  built,  yet  of  course  this  does 
not  hold  where  the  testator  evidently  uses  it  in  con- 
tradistinction to  '  house.'    As  where  a  devisor  having  a 
messuage  at  X.,  and  a  messuage  and  lands  at  IF*.,  de- 
vised his  house  at  Z.,  with  all  other  his  lands,  meadows, 
pastures,  with  their  appurtenances,  lying  in  W,,  the 
house  at  W.  was  held  not  to  pass."    The  authority 
for  that  is  J3wer  v.  Haydon  (a).    Now  in  this  case  the 
testator  has  always  made  the  distinction  between  houses 
and  land,  devising  houses  when  he  meant  houses,  and 
land  when  he  meant  land.    [Parhe  "R*  The  case  does 
not  find  in  terms,  whether  the  testator  had  any  land 
independent  of  that  which  he  had  before  specifically 
devised.]     That  is  so,  but  the  last  clause  cannot  em- 
brace *'  houses"  previously  given ;  and  if  it  could,  it  is 
too  uncertain  to  prevail.    Secondly,  as  to  the  uncer- 
tainty of  what  party  is  to  take  as  heir  in  tail,  the  words 
''the  Spencer'%  male  heir"  might  mean  the  devisor's 
nephew,  the  son  of  James  Spencer^  or  any  other  of  the 
Spencers,     [Parke  B.  It  stood  originally  "maleheir*,'' 
but  the  s  is  struck  out.     Lord  Abinger  C.  B.  He  per- 
haps meant  (had  it  been  possible)  to  restrict  the  fee 
given  to  the  children  of  his  brother,  and  prevent  them 
from  alienating.      Mr.  CresswelVs  construction  would 
revoke  nearly  all  the  will  except  the  last  clauses.] 
It  is  a  fallacy  to  argue  that  the  residuary  clause  and 

(a)  Moore,  359,  pi.  491 ;  2  AndenoD»  123 ;  Cro.  El.  476,  S,  C. 
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1836.  ^^  specific  devise  are  inconsistent^  because  the  spedfie 
devise  comes  last;  for  the  objection  is  narrowed  to  diat 
But  as  they  might  confessedly  stand  together  had  their 
order  in  the  will  been  reversed,  so  they  may  now;  for 
the  alleged  inconsistency  is  not  absolute  and  actual  on 
and  Another,   ^^g  f^jg  q(  ^^^  ^y]^  ^s  it  would  have  been  had  tk 

latter  devise  been  in  terms  to  the  widow  for  life,  bol 
constructive  only ;  Doe  d.  Jeff'  v.  Robinson  is  only  a 
legal  construction  of  a  devisor's  intention  in  that  case. 
In  no  previous  instance  has  a  residuary  clause  been 
held  to  be  cut  down  by  a  subsequent  specific  devise  of 
a  smaller  estate.     In  the  second  voL  of  Fowell  on  De- 
vises,  as  edited  by  Jarman^  ch.  6,  p.  IQS,  the  gen»al 
rule  drawn  from  all  the  cases  there  cited  is,  that  aD  a 
testator  has,  which  is  not  otherwise  disposed  o(  pasaes 
under  the  residuary  clause,  unless  it  appear  from  other 
parts  of  the  will  to  be  his  clear  intention  that  the  ulti- 
mate remainder  should  not  pass.    So  in  Doe  d.  Manr 
ton  V.  Fossick  (a)  it  was  argued,  that  where  an  estate 
is  particularly  disposed  of  in  a  wiU,  the  reversion  of  it 
will  not  pass  by  a  general  residuary  devise  in  the  same 
will,  provided  there  is  something  else  which  pasaes  to 
satisfy  the  general  words ;  but  Lord   Tenterden  said, 
''that  the  more  modern  doctrine  is,  that  where  the 
words  are  large  enough  to  carry  a  remote  reveraon  it 
will  pass,  unless  there  be  something  directly  showing 
the  intention  to  have  been  otherwise.     The  negatife 
must  be  proved."     Now  no  such  intention  here  ap* 
pears,  except  the  testator  could  be  taken  to  have  been 
acquainted,  a  priori,  with  the  law  pronounced  several 
years  afterwards  in  Doe  v.  Robinson. 

Cresswell  in  reply.     In  Ewer  v.  Ilaydon  the  testator 
clearly  meant  that  the  house  should  not  go  with  the 

(a)  1  B.&  Adol.  188. 
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landy  the  words  being  used  in    contradistinction  to        1836. 
each  other.    There  is  no  such  feature  in  this  case,  and     ^«^•^'^^fc^ 
the  general  rule  applies.     Nor  is  the  devise  to  the  ^ 

"  Spencer's  male  heir"  inconsistent  with  the  previous      Spencer 
devises  of  estates  tail  to  the  devisor's  nephew's  heirs      Pedley 
male,  for  they  are  to  take  only  for  life,  and  their  chil-   *"^  Another. 
dren  as  tenants  in  common  in  fee;  and  the  devisor 
might  have  changed  his  mind  as  to  frittering  away  his 
property  in  small  parcels ;  and  he  might  have  intended 
to  give  his  land  to  the  male  heir  of  his  own  family. 
Unless  the  last  clause  be  wholly  insensible,  it  must 
prevail  over  the  former  disposition.    Nor  can  the  life 
estate  which  the  widow  would  take  under  the  specific 
devise,  be  enlarged  by  any  words  which  precede,  and 
do  not  succeed  it.    Then  the  clauses  are  necessarily 
inconsistent,  the  last  must  prevail,  and  that  construction 
be  referred  to  the  testator's  change  of  intention. 

Lord  Abinger  C.  B. — My  opinion  is,  that  the  de- 
fendants are  entitled  to  retain  this  estate  of  Redvales. 
My  hesitation  has  arisen  on  the  last  clause,  for  had  it 
shown  the  testator's  intention  to  give  his  estate  to  bis 
heir  male  in  terms  so  clear  that  we  must  have  given 
effect  to  them,  there  would  have  been  great  difficulty, 
as  it  would  have  been  inconsistent  with  all  the  other 
specific  estates  given  by  the  will,  and,  coming  last,  must 
have  had  the  effect  of  destroying  them  all.  But  it 
appears  to  me  not  to  be  sufficiently  intelligible  and 
clear  to  call  on  us  to  give  it  effect :  for,  first,  there  is  no 
sufficient  designatio  persoruB,  as  the  ^'  heir  male  of  the 
Spencers''  may  mean  his  own  heir  male,  or  his  brother's, 
or  the  heir  of  some  other  family  of  the  same  name. 
That  is  too  ambiguous.  It  is  probable  that  he  thought, 
and  erroneously,  that  after  giving  the  property  to  his 
nephews  in  the  way  he  did,  he  could  still  restrain  them 
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1836.  from  alienating  it.  As  to  the  question  which,  Aoagh 
first  mooted,  has  taken  the  second  pkce  in  the  Ascoi* 
sion,  viz.  whether  the  latter  clause  devising  Bedock 
to  the  wife,  and  which,  if  it  had  stood  alone,  would  hive 
only  passed  an  estate  for  life  to  her,  is  so  necesnii; 
inconsistent  with  the  previous  residuary  clause,  whidi 
gave  her  the  fee,  as  to  be  a  revocation  of  it,--4M 
plaintiff's  argument  in  the  aflSrmative  seems  to  m 
founded  on  this  fallacy;  no  doubt  the  general  rule  i^ 
that  where  a  testator  makes  a  particular  devise,  aol 
afterwards,  in  a  subsequent  clause,  adds  another  deailf 
repugnant  to  the  first,  the  latter  must  prevul:  bat 
that  rule  only  applies  where  the  testator's  intention  i 
dearly  apparent  from  the  words  of  his  will.  When  dc 
courts  hold  that  a  devise  to  a  person,  without  moR^ 
passes  only  an  estate  for  life,  they  act  on  a  rule  of  eat 
struction  adopted  to  avoid  all  questions  respecting  tb 
intention  of  the  testator.  In  many  cases  of  that  cIm 
the  testator  meant  to  give  his  whole  interest,  bat  lll^ 
ing  failed  to  do  so  by  express  words,  the  rule  of  coDstnv* 
tion  has  prevailed  so  as  to  pass  an  estate  for  life  onlj* 
Then  we  cannot  here  infer  as  of  necessitv,  that  the 
devisor  intended  to  give  his  widow  less  than  his  whole 
interest  in  Redvales,  as  he  had  done  by  the  prevkm 
clause.  He  may  have  inserted  these  latter  words  to 
show  his  intention  to  give  her  the  whole,  which  be 
might  think  he  had  not  accomplished  by  the  reddoaiy 
clause ;  therefore,  though  the  repetition  was  unneoef* 
sary,  still  there  is  no  inevitable  inconsistency  in  fint 
giving  Redvales  to  her  and  her  heirs,  and  then  giviog 
it  to  her  again  without  more  words  ;  though  the  latter 
grant  would  by  construction  of  law  be  for  a  limited 
estate  only.  Nor  is  there  any  decision  that  such  de* 
vises  in  the  order  in  which  they  here  occur,  are  neoe^ 
sarily  incompatible  or  repugnant.    We  are  bound  t0 


and  Another. 
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give  effect  to  all  the  clauses^  if  possible^  and  it  does        1836. 

not  follow  from  the  latter  devise  to  the  widow  that  the    ^^y^^'^ 

Doe 

testator  meant  to  revoke  the  residuary  clause.  d. 

Spencer 

V. 

Parke  B. — I  entirely  concur  with  my  lord  chief  Pedley 
baron,  that  the  defendant  is  entitled  to  judgment.  The 
first  question  is,  whether  the  words  ^^  I  entail  my  lands 
on  the  heirs  male  of  the  Spencers,''  makes  any  differ- 
ence in  the  will.  There  is  great  difficulty  in  saying 
what  is  meant  by  the  words  "  my  land/'  and  ''  the 
Spencer'3  male  heir."  It  is  sufficient  for  us  to  say  that 
they  are  either  void  as  unintelligible  and  insensible,  or 
immaterial  for  not  referring  to  Redvales,  which  had 
been  before  devised  to  the  testator's  widow.  Unless 
Jledvales  be  clearly  included  in  the  words  **  my  land/' 
those  words  can  have  no  effect  on  our  decision.  Whe-^ 
ther  they  limit  the  estates  previously  given  to  the 
nephews  is  not  necessary  to  decide.  The  remaining 
question  is,  whether  the  estate  given  by  the  residuary 
devise  is  converted  into  an  estate  for  the  life  of  the 
devisee  by  the  latter  clause  ?  I  am  of  opinion  that  it 
is  not.  There  is  no  doubt  but  that  when  a  testator 
has  signed  his  will,  effect  must  be  given  to  the  whole, 
unless  it  is  impossible  to  reconcile  all  the  clauses.  It  is 
only  in  such  a  case  that  the  last  clause  can  prevail  to 
the  exclusion  of  the  rest.  But  how  are  the  two  part9 
of  this  will  totally  impossible  to  be  reconciled  to  each 
other  ?  There  is  first  a  general  devise  of  the  residue ; 
and  secondly,  the  particular  devise  of  Redvales.  It 
seems  to  me  that  they  are  perfectly  reconcileable,  and 
that  the  testator  meant  more  expressly  to  declare  by 
the  latter  words  that  his  widow  should  enjoy  the  pro- 
perty. Had  they  stood  alone,  they  would  have  con- 
ferred a  limited  estate,  but  they  must  be  read  with  the 
former  expressions,  which  are  perfectly  reconcileable. 
Had  the  second  devise  been,  ^'  I  give  Redvales  to  my 

VOL.  I.  3  m 
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183G.  wife  for  her  life  only,^  it  woald  hare  been  incooKtol 
with  the  former,  and  mast  hare  prerailed  oo  dut  a^ 
county  but  there  is  no  inconsistency  hefe,  ao  tiiat  Aej 
may  stand  together  and  have  the  effect  of  giring  i 
fee  to  the  widow. 

BoLLAND  B. — I  am  of  the  same  opinion.  Hk  » 
siduary  clause  would  have  passed  the  testator's  whok 
interest  in  Redvales  to  hb  widow^  and  the  qnestioo  % 
whether  the  subsequent  words  are  so  inconsistent  wid 
it  as  to  alter  its  effect.  After  the  claose  at  the  begn- 
ning  of  the  will  had  been  struck  oat,  by  whieh  tfabpRh 
perty  had  been  devised  away^  the  residoary  dme 
came  into  operation  respecting  it,  and  the  sobsequnt 
words  were  only  added  to  make  the  widow's  iinntf*^^*** 
possession  of  Redvales  quite  certain.  In  aD  the  fiintfr 
devbes  to  his  wife  he  gave  the  property  to  her  Ifar  Efe 
only,  whereas  here  the  same  words  are  tiot  used.  Tk 
judgment  of  Lord  EUenbarough  in  Williams  v.  TV 
mas  {a)  is  in  point. 

GuRNEY  B. — I  concur  with  the  opinions  delivered 
by  my  brothers.  The  wife  took  an  estate  in  fee  by  die 
residuary  clause,  and  there  is  nothing  in  that  wfaicb 
was  subsequently  added  to  take  it  away.  Jadgment 
of  nolle  prosequi  must  be  entered  for  the  defendant 

(a)  12  East,  141. 
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Stobart  and  Others  (Executors  of  William  Sto-       1836. 

bart)  against  Dryden.  v^^v^^ 

'T^HIS  was  an  action  of  covenant  on  a  mortgage  deed  Covenant  on  a 
for  securing  800/.,  with  interest  at  4/.  per  cent.  ipiMts^noii est 
The  deed  was  set  out  on  oyer.    Pleas:  first,  n<>i»€«t/^'«'">^<l 
factum;  secondly,  that  the  deed  was  executed  by  the  after  its  execu- 
defendant  to  secure  the  sum  of  700/.  only,  and  that  ^'O'^J^ad  ^^ 

'  fraudulently 

such  sum,  after  the  execution  of  the  deed  by  the  de-  altered  by  A. 
fendant,  was  fraudulently  altered  hy  one  William  M^Cree,  ^^^^J^^ii^^' 
one  of  the  attesting  witnesses  thereof,  without  the  ceases,  by  in- 
conaent,  privity,  or  knowledge  of  the  defendant,  to  the  ^li^'nfofUie 
sum  of  800/. ;   which  the  replication  demed.    At  the  mortgage  mo- 

.«!#.      T^^..       X  -n        11  "®y  '"*m  700/. 

trial  before  Lord  Abinger  C  B.  at  the  last  summer  to  800/.    On 
asaixes  for  the  county  of  Durkamf  the  mortgage  deed  ^^^^|^^ 
was  produced,  purporting  to  be  attested  by  itf^CVce  execution  by 
and  Potts.    M'Cree  was  dead,  and  Potts  being  called  ^ij^"*^* 
stated  he  had  no  recollection  of  havinfir  witnessed  the  ^  be  attested 

by  il.  &  B 

deed,  and  he  doubted  whether  his  own  signature  and  J^  being  dead, 
that  of  the  defendant  were  genuine.  Another  person  -S- ^^  ^t^' 
was  then  put  into  the  box,  who  swore  to  M^ Creeps  had  no  recol- 
handwriting ;  and  other  witnesses  spoke  to  their  belief  i^^^'itnLsod 
of  the  genuineness  as  well  of  Potts's  signature  as  of  the  deed,  and 
the  defendant's.  The  deed  was  read,  and  contained  a  ^^^  y^^  ^^ 
covenant  by  the  defendant  for  the  payment  of  800/.,  signature  and 

,  -  that  of  the  de- 

which  sum  had  been  written  on  an  erasure.    It  ap-  fendant  were 

peared  in  evidence*  that  the  sum  of  700/.  was  first  ap-  p"^"*®; .  The 

'^  ^  ^      *     handwnting  of 

plied  for,  and  afterwards  800/.,  which  last-mentioned  A.  and  the  de- 
sum  was  paid  by  the  mortgagee's  attorney  to  M^Cree^  thereupoT^ 
who  acted  as  the  attorney  of  the  mortgagor,  on  re-  proved  by 

other  DTit— 

ceiving  from  M^Cree  the  deed  executed  by  the  latter,  nesses:— Held, 

For  the  defendant  witnesses  wer^  called,  who  denied  ^^^^  declara- 
tions of  A. 
that  the  signature  of  the  defendant  was  genume,  and  tending  to 

Srove  that  he 
_„ ^ ,  .  e  in  evidence 

on  the  part  of  the  defendant. 

3m2 
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1836.       it  was  also  proposed  to  put  in  evidence  certain  letteis 
^^"^^^"^     and  declarations  of  M*Cree  subsequent  to  the  tranttc- 

Stobart         ^  ^  *■         ^  ^ 

and  Others,  tion,  admitting  that  he  had  been  guilty  of  improper 
Drydln  conduct  with  respect  to  the  deed  and  the  defendant, 
although  they  did  amount  in  terms  to  a  confession  that 
he  had  committed  forgery.  This  evidence,  which  vai 
intended  to  induce  the  jury  to  believe  that  M'Cree  had 
either  forged  the  defendant*s  signature,  or  had  fraodo- 
lently  altered  the  deed,  was  rejected  by  the  lord  chief 
baron,  and  the  plaintiffs  had  a  verdict. 

Cresswell  in  Michaelmas  term  obtained  a  role  for  • 
new  trial,  on  the  ground  that  the  evidence  ought  to 
have  been  received,  and  cited  Wright  v.  Littler  {a), 
Aveson  v.  Lord  Kinnaird{b),  and  2  Stark.  JEvid.  263 
(Snd  edit.)  The  case  was  argued  in  Hilary  and  Easter 
terms,  before  Lord  Abinger  C.  B.,  Parke  B.,  BoUand 
B.,  and  Gumey  B. 

Alexander  and  W.  H.  Watson  showed  cause.  The 
declarations  of  M'Cree,  whether  they  went  to  the  ex- 
tent of  proving  he  had  committed  forgery  or  not,  were 
inadmissible  in  evidence.  The  general  rule  as  to  hear 
say  evidence  is  thus  laid  down  by  Mr.  Phillips{c): 
*'  Hearsay  is  not  admitted  in  our  courts  of  justice  as  a 
proof  of  the  fact  which  is  stated  by  a  third  pei«on. 
This  general  rule  (subject  to  certain  exceptions  here- 
after to  be  mentioned)  has  been  recognized  and  ap- 
proved from  the  earliest  times  as  a  fundamental  prin- 
ciple of  the  law  of  evidence,  and  is  always  to  be  strictly 
observed.  Some  of  our  earliest  writers  lay  it  down  as 
a  proposition  acknowledged  in  our  courts,  and  not  to 
be  questioned,  that  matters  of  fact  shall  be  tried  by 
proof  of  witnesses  before  the  judges.     This  implies 

(a)  3  Burr.  1244 ;  I  W.  Black.  346.  (6)  6  East,  193. 

(c)  1  Phill.  Evid.  229. 
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tliat  the  person  on  whose  statement  any  fact  is  to  be        1836. 

proved,  must  be  sworn  in  the  regular  form,  and  speak  '^^^"'^^"^ 

to  the  fact  from  his  own  personal  knowledge  in  open  and  Others 

court  at  the  time  of  trial."    The  rule  is  stated  to  the  ,.  ^' 

Dr\deh, 

same  effect  by  Mr.  Starhie  (a).    The  exceptions  to  the 
rule,  as  enumerated  by  Mr.  Phillips,  consist  of  seven 
classes:  first,  dying  declarations;  secondly,  hearsay  in 
questions  of  pedigree ;  thirdly,  hearsay  in  questions  of 
public  right,  customs,  boundaries,  &c;  fourthly,  old 
leases,  rent-rolb,  surveys,  &c. ;    fifthly,  declarations 
against  interest ;  sixthly,  rectors'  and  vicars*  books ;  and 
lastly,  tradesmens'  books.     [Parke  B.  The  sixth  class 
is  a  branch  of  the  fourth.]     It  is  submitted  that  the 
declaration  tendered  in  the  present  case  does  not  fall 
within  any  of  the  above  classes.     Wright  v.  Littler 
was  cited  on  moving  this  rule,  but  that  case,  when  care- 
fully examined,  b  not  an  authority  for  their  admissi- 
bility.   There,  after  the  handwriting  of  the  two  wit- 
nesses to  the  will,  who  were  dead,  had  been  proved  in 
the  usual  manner,  the  plaintiff  called  the   sister  of 
one  of  them  to  show  that  the  will  was  a  forgery.     She 
swore  that,  while  she  was  attending  her  brother  in  his 
last  illness,  and  about  three  weeks  before  his  death,  he 
pulled  out  of  his  bosom  a  will  of  earlier  date,  saying  it 
was  the  true  will,  and  gave  it  to  her  with  directions  to 
deliver  it  over  to  the  lessor  of  the  plaintiff.     On  her 
cross-examination  she  added,  that  her  brother  acknow- 
ledged to  her  that  the  second  will  was  forged  by  him- 
self.    The  jury  having  found  that  such  will  was  a  for- 
gery, on  a  motion  for  a  new  trial.  Lord  Mansfield,  with 
respect  to  the  evidence  of  the  forgery,  says,  '*  It  came 
out  upon  their  own  examination,  they  made  no  objec- 
tion to  it  at  the  trial,  and  it  certainly  was  a  circumstance 
proper  to  the  jury  to  consider."  And  he  puts  its  admis- 
sibility chiefly  on  the  ground  of  its  being  a  dying  de- 

(a)  1  Stark.  Evid.  39,  42. 
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1896. 

Stobart 
•nd  Others 

Dry  DEM. 


daration^  when  the  witness  ''  could  be  under  bo 
tation  to  say  it»  but  to  do  justice  and  to  ease  hb  om- 
sdence."  At  that  period  dying  dedarations  were  Wl 
admissiUe  in  many  cases ;  as,  for  inatanoe,  the  ijw% 
declarations  of  paupers  as  to  their  setAemeM,  but  Atj 
have  since  been  restricted  to  the  case  where  the  dedk 
of  the  party  making  the  declaratioii  is  the  aidfect  sf 
investigation  (a).  Undoubtedly  Lord  EUembmmgk  ■ 
Avesony.  Kinnaird(b\  mentions  a  nisa  priuacaaebeCDR 
Mr.  Justice  Heath,  in  which  he,  on  the  audutfity  of 
Wright  v.  Little,  was  permitted  to  give  in  evidence  dnt 
the  attesting  witness  to  a  bond  in  Ins  dying  moaHito 
begged  pardon  of  heaven  for  having  been  conoerned  n 
forging  it,  and  states  that  the  ground  on  wUcfa  Mr. 
Justice  Heath  admitted  the  evidence  was,  that  if  Ae 
subscribing  witness  could  have  been  caUed  at  the  tad 
to  prove  his  handwriting  to  the  bond,  he  mif^  htm 
been  cross^xamined  as  to  the  forgery*  And  Mr.  Jsf> 
tice  Bayley,  in  Doe  v.  i2u2^ay(c),  assigns  the  mm 
reason ;  adding,  that  **  the  party  ought  not  by  the  deiA 
of  the  witness  to  be  deprived  of  obtauupg  the  adf»- 
tage  of  such  evidence."  Such  a  principle,  however,  ii 
clearly  not  deducible  from  Wright  v.  Littk.  Mr. 
Star  hie  adopts  the  dictum  of  Bayley  J.,  and  says  ma 
note  ((f),  that  upon  the  same  principle  evidence  has 
been  admitted  to  impeach  the  character  of  yftffffMwg 
witnesses  who  are  dead,  and  whose  handwriting  is 
proved  in  order  to  substantiate  some  instrument.  Bat 
no  case  is  to  be  met  with  in  the  books  where  such  evi- 
dence has  been  received;  although,  when  the  character 
of  the  attesting  witnesses  is  impeached  on  the  gnmnd 
of  fraud  in  the  transaction  in  question,  evidence  has 
been  admitted  of  their  general  good  character.   Doe  v. 


(a)  Itex  V.  Mead,  2  B,  &  C.  605.  (6)  6  Ea«t,  196. 

(c)  4  B.  &  Aid.  63.  (d)  2  Stark.  Ev.  264. 
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Stephenson  (a).  Doe  v.  WcUker  (b),  Bishop  of  Durham  v. 
Beaumont  (c)f  Provis  v.  Reed{d).  When  once  the 
character  of  the  attesting  witnesses  is  gone  intOi  of 
course  you  may  give  evidence  impeaching  it  in  contra- 
diction ;  but  that  is  very  different  firom  doing  so  jin  the 
first  instance.  Then  with  respect  to  the  other  in- 
stances in  which  hearsay  is  admissible^  there  is  no 
pretence  for  saying  that  these  declarations  stand  om 
the  same  footing  with  entries  against  interest,  entries  in 
old  books,  or  in  the  course  of  business^  or  in  the  dis- 
charge  of  some  duty,  which  being  free  from  suspicion 
bear  the  appearance  of  authenticity  so  as  to  dispense 
with  the  sanctity  of  an  oath,  and  the  cross-examinatioa 
of  the  witness.  There  must  be  some  equivalent  for 
those  safeguards  to  make  the  evidence  admissible* 
[Parke  B.  Another  exception  should  be  added  to  the 
list  of  the  cases  in  which  hearsay  is  admissible,  that  of 
a  declaration  accompanying  an  act.]  Here  the  decla- 
rations are  not  contemporaneous  with  the  execution  oi 
the  deed,  which  took  place  two  years  befoi^.  Suppose 
in  the  present  case  the  witness  Poits  had  died  previous 
to  the  trial,  persons  might  haMe  been  called  to  {xrove 
he  had  said  he  never  signed  the  deed ;  whereas,  in  his 
examination,  he  did  not  distinctly  deny  his  handwriting, 
and  it  was  manifest  that  his  signature  was  gftnuiqe. 
Again,  if  M^Cree  had  been  alive,  he  could  not  have 
been  called  upon  to  answer  questions  tending  to  9how 
that  he  had  forged  the  instrument;  and  if  not,  these 
declarations  are  not  admissible  on  any  principle  what- 
ever. [Parke  B.  You  make  use  of  JMfCree  as  a  wit- 
ness, for  his  handwriting  being  on  the  deed  is  a  pre- 
sumption in  its  favour.  May  you  not  show  his  acts  at 
another  time  to  rebut  that  presumption  ?  Then  if  you 
can  show  his  acts,  can  you  give  evidence  of  declarations 
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(a)  3  Esp.  285. 
(c)  1  Camp.  207. 


(6)  4  Esp.  SO. 
(id)  6  Bingh.  435  ;  3  M.  &  P.  .4.  iS.C. 


904 


CASES  IN  TRINITY  TERM 


1836. 

Stobart 
and  Others 

V. 

Dryden. 


by  him  inconsistent  with  such  presumption?  It  is  a 
point  for  consideration  where  the  line  should  be  drawn.] 
Evidence  of  acts  done  by  a  deceased  attesting  witnen 
would  be  capable  of  explanation,  but  declaratioDs  wouU 
not ;  whether  the  latter  are  tendered  to  show  a  forgerj, 
or  the  circumstances  under  which  the  deed  was  pre- 
pared, they  are  equally  dangerous.  Such  evidence  is 
easily  manufactured,  and  cannot  be  met  or  guarded 
against,  and  its  admission  will  be  fraught  with  Ae 
worst  consequences  to  the  rights  of  property. 


Cresswell,  Sir  Gregory  Lewin^  and  Addison^  cootri. 
The  other  side,  in  enumerating  the  exceptions  to  the 
general  rule  of  evidence,  have  omitted  that  which  allows 
proof  to  be  given  of  the  handwriting  of  a  deceased  attest- 
ing witness.  The  attestation  is  no  more  than  adedan- 
tion  by  the  witness  that  he  saw  the  party  execute  die 
deed,  and  where  the  witness  is  dead  his  signature  most 
be  proved.  In  the  present  case,  the  plaintiffs  made  use  of 
M^Cree's  declaration  in  their  own  favour,  which  entitled 
the  defendant  to  give  evidence  of  other  declarations 
by  him,  not  that  the  deed  was  forged,  but  tending  to 
show  that  he  did  not  see  the  deed  executed  by  the  party. 
The  cases  that  have  been  cited  cannot  be  supported 
on  any  other  principle  than  that  assigned  by  Lord 
Ellenhorough  and  Mr.  Justice  Bayley.  Those  cases 
are  said  to  proceed  on  the  ground  of  the  declarations 
being  made  in  extremis^  and  therefore  under  circling 
stances  equivalent  to  the  sanctity  of  an  oath ;  but  that 
reason  does  not  meet  the  objection  that  the  other  party 
is  deprived  of  the  advantage  of  cross-examination. 
Dying  declarations  are  not  admissible  to  prove  any 
thing  but  the  cause  of  death,  which  shows  that  they  are 
admitted,  more  from  the  necessity  of  the  case,  than  from 
the  approach  of  death  being  considered  as  equivalent 
to  an  oath.     If  the  plaintiffs  are  allowed  to  introduce 
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M'Cree's  declaration  in  support  of  the  deed,  the  de- 
fendant may  impugn  it  by  declarations  which  he  has 
made  at  other  times.  [Lord  Abinger  C.  B.  Are  you 
not  assuming  that  the  signature  is  a  declaration  ?  Is  it 
not  a  fact  ?  Parke  B.  Suppose  there  was  a  written 
declaration  on  a  separate  paper,  that  a  party  had  signed 
a  deed.  Would  that  be  evidence  ?]  No.  [Parke  B. 
Then  the  evidence  is  confined  to  the  fact  of  execution.] 
In  Wright  v.  Littler  the  admissibiUty  of  the  evidence 
was  put  in  the  argument,  on  the  ground  that  it  was 
given  to  discredit  the  evidence  arising  from  the  proof 
of  the  witness's  handwriting,  and  that  he  must  have 
been  called  if  living,  and  would  have  overturned  the 
will  by  giving  evidence  of  what  his  sister  swore  he 
owned  to  her.  So  here,  if  M'Cree  had  been  alive  and 
had  been  called,  he  might  have  been  cross-examined 
as  to  the  circumstances  under  which  the  mortgage  deed 
was  prepared,  and  as  to  the  disposal  of  the  money; 
and  if  he  had  sworn  falsely,  he  might  have  been  con- 
tradicted by  producing  his  own  letters.  Is  the  de- 
fendant to  be  deprived  of  that  advantage  because  the 
plaintiffs,  instead  of  calling  M^Cree,  prove  his  hand- 
writing? The  nisi  prius  case  cited  by  Lord  Ellen- 
borough  in  Aveson  v.  Kinnaird,  is  an  authority  for  the 
defendant.  The  fact  of  the  evidence  being  a  dying 
declaration  makes  no  difference,  for  that  was  not  the 
ground  on  which  it  was  admitted  by  Mr.  Justice  Heath, 
who  recognised  its  admissibility  as  a  substitution  for 
the  cross-examination  of  the  party*  In  the  Bishop  of 
Durham  v.  Beaumont  the  attention  of  Lord  Ellenbo- 
rough  was  again  drawn  to  the  point ;  and  he  says,  re- 
ferring to  Doe  d.  Stephenson  v.  Walker , "  There  the  at* 
testing  witnesses,  whose  character  was  disputed,  were 
dead,  and  it  was  properly  held  that  the  party  claiming 
under  the  will,  should  have  the  same  advantage  as  if 
they  had  been  alive.     In  that  case  they  must  have 
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been  personally  adduced  as  witQeases,  when  dieir  cbr 
racter  would  have  appeared  on  cross-examwAtioD ;  lad 
being  dead  Justice  required  tliat  an  opportunity  akoaU 
be  given  to  show  what  credit  was  to  be  mttafbri  to 
their  attestations  of  the  wiH.    lo  like  manner,  the  ccmr 
of  King's  Bench  held,  in  the  time  of  Lord  Mam^uH 
that  evidence  of  the  conduct  of  deceased 
might  he  received  to  attract  credit  to  their 
or  to  destroy  its  effect"    And  referring  to  tiie  caae 
before  Mr.  Justice  Heathy  he  says,  ^*  This  confessifli 
only  supplied  the  place  of  what  might  have  been  ob- 
tained from  cross-examination,  and  the  pcoprie^  of 
admitting  was  never  questioned."     Evidence  of  tlie 
handwriting  of  an  attesting  witness  is  allowed  to  be 
given,  on  account  of  the  inconvenience  that  wooU  be 
caused  were  it  to  be  excluded.     Can  it  be  aaid  Alt 
injustice  will  be  done  in  allowing  the  other  aide  to  shov 
that  his  attestation  is  unworthy  of  credit  ?     The  aijph 
ment  of  the  danger  and  hardship  of  adinktiog  siicb 
evidence  only  amounts  to  this,  that  juries  may  occa- 
sionally attach  too  much  weight  to  it.     On  the  other 
handy  there  may  be  both  danger  and  hardship  in  not 
admitting  it,  for  all  the  attesting  witnesses  to  a  deed 
may  go  abroad  to  avoid  being  examined,  whereby  the 
party  wishing  to  impeach  their  credit  will  be  depri?ed 
of  all  means  of  destroying  the  effect  produced  by  the 
mere  proof  of  their  handwriting. 

Cur.  adv.  vult. 


The  judgment  of  the  court  was  now  delivered  by 
Parke  B. — This  was  an  action  on  a  covenant  in  a 
mortgage  deed,  to  which  there  was  a  plea  of  non  mi 
factumy  tried  before  Lord  Abuiger  at  the  laat  summff 
assizes  for  the  county  of  Durham. 

A  man  named  M^Cree,  who,  on  the  face  of  the  instru- 
ment, appeared  to  be  the  subscribing,  witoess,  beiqg 
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dead,  the  exeoation  of  the  deed  was  proved  m  the 
usual  way,  by  evidence  of  his  hMidwrkuig,  and  the 
identity  of  the  defendant  was  ahowB  by  proof  of  his. 
Mr.  Cresswell,  for  the  defendant^  offered  in  evidence 
declarations  of  M^CreSy  o£  facts  tending  to  prove  that 
the  deed  was  a  foi^ery.  Lord  Abinger  rq^acted  theaiy 
and  on  a  motion  in  the  following  term,  a  rale  nm  for  a 
new  trial  was  granted^  which  has  since  been  argued, 
and  the  court  have  taken  time  to  consider  the  ^questioay 
which,  like  all  others  relating  to  the  rules  of  evidenoe, 
is  iniportant.  We,  who  heard  the  argumoiit,  are  all  <Gf 
opinion  that  the  evidence  was  properly  rejected. 

The  general  rule  is,  that  hearsay  evidence  is  not 
admissible  as  proof  of  a  fact  which  has  been  stated  by 
a  third  person.  This  rule  has  been  long  estsKblished 
as  a  fundamental  principle  of  the  law  of  evidence;  but 
certain  exceptions  have  also  been  jrecognissed,  some 
from  very  early  times,  upon  the  ground  of  necessity  er 
convenience.  The  simple  question  for  us  to  decide  is, 
whether  such  a  declaration  as  this  be  one  of  the  allowed 
exceptions  to  the  general  rule. 

As  the  plaintiffs,  upon  its  appearing  that  the  supposed 
subscribing  witness  was  dead,  were  at  liberty  to  give 
secondary  evidence  of  the  execution  of  the  deed,  and 
for  that  purpose  proved  the  handwriting  of  that  witness 
in  the  attestation  (which  raises  a  presumption  of  the 
due  execution,  otherwise  the  name  could  not  have  been 
placed  there),  there  can  be  no  doubt  but  that  the  de- 
fendant might  also  on  his  part  give  evidence  to  rebut 
that  presun^tion  by  the  proof  of  any  ;material  fact, 
tending  to  show  that  the  deed  was  not  so  executed; 
such,  for  instance,  as  the  absence  of  the  alleged  attest- 
ing witness  from  the  place  where  -the  deed  was  stated 
to  have  been  signed  at  the  time.  But  the  question  is, 
whether  he  is  to  be  permitted  to  rebut  this  presump- 
tion, not  by  evidence  d  facts  proved  in  ^.ordinary 
wi^,  but  proved  bjy  diclaratiaikg  of  the  aubacnhiog 
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witness  ?     Is  evidence  of  what  the  subscribing  witness 
has  said  admissible  ? 

It  was  contended  on  the  argument  that  it  was,  aiid 
that  it  formed  an  exception  to  the  general  ruki  and 
on  two  grounds  ;  one  of  them,  which  I  shall  mentioB 
firsti  in  order  to  dispose  of  it^  was,  that  as  the  plaintiff 
used  the  declaration  of  the  subscribing  witnessi  evi- 
denced by  his  signature^  to  prove  the  execution^  the 
defendant  might  use  any  declaration  of  the  same  wit- 
ness to  disprove  it.  The  answer  to  this  argument  u, 
that  evidence  of  the  handwriting  in  the  attestation  is 
not  used  as  a  declaration  by  the  witness,  but  to  show 
the  fact  that  he  put  his  name  in  that  place  and  manner 
in  whichi  in  the  ordinary  course  of  business,  he  would 
have  done  if  he  had  actually  seen  the  deed  executed. 
A  statement  of  the  attesting  witness  by  parol,  or 
written^  or  any  other  document  than  that  offered  to  be 
proved^  would  be  inadmissible.  The  proof  of  actual 
attestation  of  the  witness  is  therefore  not  the  proof  of 
a  declaration^  but  of  a  fact. 

The  other  ground,  and  the  principal  one,  on  which 
the  most  reliance  was  placed,  was,  that  it  was  in  the 
nature  of  a  substitute  for  the  loss  of  the  benefit  of  the 
cross-examination  of  the  subscribing  witness,  if  he  had 
been  alive  and  personally  examined ;  by  which  either 
the  fact  confessed  would  have  been  proved  ;  or,  if  not, 
the  witness  would  have  been  liable  to  be  contradicted 
by  proof  of  his  admission  :  and  it  was  contended  that 
every  declaration  was  admissible  which  might  have 
been  given  in  evidence  to  impeach  the  credit  of  the 
witness  himself  on  his  personal  examination. 

Let  us  inquire  what  the  authorities  are  in  support  of 
this  exception.  If  we  should  find  them  numerous  and 
of  long  standing,  we  should  be  bound  to  give  effect  to 
them,  though  we  might  doubt  the  policy  of  introducing 
such  a  departure  from  the  established  rule;  if  we  find 
them  few,  and  of  comparatively  recent  origin>  and  not 
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ought  not  to  sanction  the  introduction  of  such  an  ex-     ^t^'^*''^^^ 

...  .  Stobart 

ccption,    especially  if  its  convenience   and   practical  •  and  Others 

utility  be  of  a  doubtful  nature. 

The  first  case  referred  to  is  that  of  Wright  v.  Littler^ 
in  which  it  appeared  that  a  witness  for  the  plaintiff,  on 
his  cross-examination  by  the  defendant's  counsel^  stated^ 
that   the  subscribing  witness  to  an  instrument,  the 
validity  of  which,  as  a  will,  formed  a  part  of  the  de- 
fendant's case,  acknowledged  in  his  last  illness,  on  pro- 
ducing, as  a  true  document,  a  prior  will  which  he  had 
in  his  custody,  that  the  instrument  in  question  was 
forged  by  himself.     No  objection  was  taken  to  the 
evidence  at  the  trial.     On  a  motion  for  a  new  trial,  the 
whole  case  was  fully  discussed,  and  the  application  was 
refused  on  several  grounds ;  amongst  others,  the  ad- 
missibility of  this  evidence  was  considered,  and  Lord 
Mansfield^  according  to  the  report  in  Burrow j  in  answer 
to  the  objection  that  this  evidence  was  improperly  re- 
ceived, says  '^  it  came  out  upon  their  own  examination^ 
they  made  no  objection  to  it  at  the  trial,  and  it  certainly 
was  a  circumstance  proper  for  the  jury  to  consider." 
And  after  alluding  to  the  other  facts,  he  says  **  that 
the  account  given  in  the  last  moments  of  the  subscrib- 
ing witness  was  proper,  even  though  it  had  been  upon 
an  examination  of  the  plaintiff;  and  as  the  account  was 
a  confession  of  a  great  enormity,  and  as  he  could  be 
under  no  temptation  to  say  it,  but  to  do  justice  and 
ease  his  conscience,  he  was  of  opinion  that  it  was 
proper  to  be  left  to  the  jury;  but  independently  of 
that  declaration,  he  thought  fraud  and  forgery  were 
apparent." 

From  this  report,  it  is  clear  that  Lord  Mansfield  by 
no  means  lays  it  down  distinctly  as  an  established  rule 
of  evidence,  that  such  a  declaration,  even  when  made 
in  extremis,  is  admissible.    If  it  had  been  in  his  opinion 
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a  rule  of  law^  that  such  statements  were  evidence,  k  b 
not  likely  that  he  would  have  assigned  so  many  ^Aet 
reasons  for  refusing  a  new  trial :  and  if  we  lock  at  die 
report  of  the  same  case  in  Sir  Wtlliam  Blatksiomt 
Reports^  that  impression  is  confirmed ;  lor  his  lordship 
is  stated  to  have  declared  distinctly,  that  no  yenerd 
ruk  could  be  drawn  from  it,  and  that  tinless  manifept 
injustice  had  been  done  in  the  whole  case  there  was  no 
ground  for  a  new  trial. 

On  the  authority  of  this  case,  Mr.  Justice  Heaik,  at 
nin  prinSf  admitted  evidence  that  the  attesting  wkness 
in  his  dying  moments  begged  pardon  of  Heaven  for 
having  been  concerned  in  forging  the  bond  or  wiD;  and 
Lord  Ellenboroughy  who  states  that  decision,  and  ap- 
parently with  approbation,  twice  in  6  JBast,  195,  and 
1  Camp,  Sll,  says  that  it  was  admitted,  on  the  groirad 
that  as  the  subscribing  witness  might  have  been  cross- 
examined  as  to  the  fact,  his  declaration  of  the  iaet 
might  have  been  proved,  in  contradiction  to  the  pr^ 
sumption  of  a  due  execution  of  the  bond,  from  a  proof 
of  the  handwriting  of  the  subscribing  witness ;  and  he 
also  adds,  that  the  propriety  of  the  reception  of  the 
evidence  was  not  questioned. 

This  ruling  of  Mr.  Justice  Heath  was  also  referred 
to  by  Mr.  Justice  Bayley  in  Doe  v.  Rigway,  where  he 
says,  "  that  the  case  of  the  subscribing  witness  seems 
to  be  founded  on  the  principle,  that  the  defendant  ought 
not  to  be  deprived  of  the  advantage  of  such  evidence 
of  contradiction  by  the  death  of  the  witness.''  Such  is 
the  state  of  the  authorities  on  this  subject,  which  are 
very  limited  indeed  in  point  of  number ;  and  when  it 
is  considered  in  how  qualified  a  manner  the  opinion  of 
Lord  Mansfield,  the  origin  and  foundation  of  the 
others,  is  expressed, — and  when  it  is  recollected  that 
both  then  and  at  the  time  of  the  nisi  prius  trial  before 
Mr.  Justice  Heath,  an  opinion  prevailed  (which  b  now 
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properly  exploded),  that  any  declaration  in  extremis 
was  admissible,  on  the  ground  that  the  solemnity  of  the 
occasion  was  equivalent  to  a  declaration  on  oath,  which 
consideration  certainly  had  an  influence  on  the  mind  of 
Lord  Mansfield  at  least, — it  is  impossible  to  say  that 
there  is  any  such  weight  of  authority,  however  great 
our  respect  for  the  eminent  judges  whose  names  have 
been  mentioned^  so  as  to  induce  us  to  hold  that  this 
case  is  established  and  recognized  as  an  exception  from 
the  great  principle  of  our  law  of  evidence,  that  facts, 
the  truth  of  which  depends  on  parol  evidence,  are  to 
be  proved  by  testimony  on  oath. 

If  we  had  to  determine  the  question  of  the  propriety 
of  admitting  the  proposed  evidence  on  the  ground  of 
convenience,  apart  from  the  consideration  of  the  expe- 
diency of  abiding  by  general  rules,  we  should  say  that 
it  was  at  the  least  very  doubtful  whether,  generally 
speaking,  it  would  not  cause  greater  mischief  than 
advantage  in  the  investigation  of  truth.  An  extreme 
case  might  occur,  as  there  seems  to  have  done  before 
Mr.  Justice  Heathy  where  the  exclusion  of  evidence  of 
a  death-bed  declaration  would  probably  have  been  the 
exclusion  of  one  mode  of  discovering  the  truth.  The 
same  may,  perhaps,  be  said  of  all  solemn  assertions  in 
extremis  by  deceased  witnesses.  But,  on  the  other 
hand,  if  any  declarations  at  any  titne  f^om  the  mouth 
of  subscribing  witnesses,  who  are  dead,  are  to  be  ad- 
mitted in  evidence,  (and  you  calmot  stop  short  of  that, 
for  no  one  contends  that  the  exception  is  to  be  confined 
to  death-bed  declarations,  and  if  so  confined,  the  evi- 
dence would  be  inadmissible  in  the  present  case)  the 
result  would  be,  that  the  security  of  solemn  instruments 
would  be  much  impaired.  The  rights  of  parties  under 
wills  and  deeds  would  be  liable  to  be  affected  at  remote 
periods  by  loose  declarations  of  attesting  witnesses, 
which  those  parties  would  have  no  opportunity  of  coti- 


18S6. 

Stobart 
and  Others 

V. 

Drtd£n. 
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Stobart 
and  Others 

V, 

Dryoen. 


tradicting  or  explaining  by  the  evidence  of  the  wit- 
nesses themselves.  The  party  impeaching  the  validitj 
of  the  instrument  wouldi  it  is  true,  have  an  equifaknt 
for  the  loss  of  his  power  of  cross-examination  of  die 
living  witness ;  but  the  party  supporting  it  would  have 
none  for  the  loss  of  his  power  of  re-examinadon.  We 
cannot  help  feeling,  therefore,  that  it  is  at  least  vei; 
doubtful  whether  the  establishment  of  such  an  excep- 
tion would  be  productive  of  any  advantage  ;  and  when 
the  great  benefit  to  the  administration  of  justice,  of 
abiding  by  general  rules  and  acting  upon  general  prin- 
ciples, is  taken  in  consideration,  we  feel  no  doubt  bnt 
that  it  would  be  inexpedient  to  sanction  this  additional 
exception  to  the  established  rule  of  evidence.  We 
therefore  think  that  the  rule  for  a  new  trial  must  be 
discharged. 

Rule  discharged. 


An  affidavit  of 
debt  stating 
the  defendant 
to  be  indebted 
to  the  plaintiffs 
in  40/.,  for  the 
hire  of  a  berth 
on  board  a 
ship  of  the 

Elaintiffsy  let 
y  them  to  the 
defendant  at 
liis  request,  is 
sufficient. 


Shepherd  and  Another  against  O'Brien. 

T  JERVIS  had  obtained  a  rule  to  show  cause  why 
the  capias  should  not  be  set  aside,  and  the  bail- 
bond  given  in  this  case  should  not  be  cancelled,  on  the 
ground  that  the  affidavit  of  debt  was  insufficient.  The 
affidavit  was  in  the  following  terms : — '*  iV".  T.  S,,  of 
&c.,  shipbroker  and  agent  for  James  Shepherd  9nd  £. 
L.  Dickson  of  &c.,  owners  of  the  ship  called  the  Gty 
of  Edinburgh,  of  the  port  of  London,  maketh  oath  and 
saith,  that  Edward  O^Brien  is  justly  and  truly  indebted 
unto  the  said  J.  S.  and  E.  L.  D.  in  the  sum  of  402.  for 
the  hire  of  a  certain  berth  on  board  the  said  ship,  let 
by  the  said  J.  S.  and  E.  Z.  Z>.  to  the  said  £.  O^ Brian. 
and  at  his  request."    A  previous  application  had  beoi 
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made  to  Parke  B.  at  chambers^  who  on  the  authority 
oi  Brown  v.  Gamier  (a)  declined  to  make  any  order. 

Alexander  showed  cause.  Brown  v.  Gamier  goes 
the  full  length  of  the  present  case.  There,  an  affidavit 
which  stated  the  defendant  to  be  indebted  to  the 
plaintiff  "  for  the  hire  of  divers  carriages  of  the  depo- 
nent, hired  to  and  for  the  use  of  the  defendant/'  was 
held  sufficient,  the  court  of  Common  Pleas  being  of 
opinion  that  the  words  used  were  equivalent  to  saying 
"  let  to  hire  to  the  defendant." 


1836. 

Shephkrd 
and  Another 

V. 
O-BRfEN. 


Jervis  contrd.      This  case  is  distinguishable  from 
Brown  v.  Gamier.    There  the  objection  was  to  the 
word  "  hire,"  instead  of  "  let  to  hire,"  but  the  terms 
employed  imported  that  the  carriages  had  been  used 
by  the  defendant ;  whereas,  for  all  that  appears  here, 
the  party  may  not  have  used  or  enjoyed  the  berth. 
An  affidavit  of  debt  for  goods  sold,  without  stating  that 
they  were  delivered,  is  insufficient.    Here  the  affidavit 
discloses  a  contract  for  a  berth,  which  is  tantamount  to 
a  sale  of  goods,  but  then  it  should  have  shown  an  en<- 
joyment  of  the  berth,  to  make  it  equivalent  to  a  delivery 
of  the  goods.    [Parke  B.  It  is  not  necessary  that  the 
berth  should  be  occupied.    Supposing  a  berth  is  hired, 
the  money  to  be  paid  down,  and  the  ship  sails  without 
the  passenger,  he  may  still  be  arrested.    If  there  is  an 
agreement  to  pay  a  sum  certain,  a  man  may  be  held  to 
bail  upon  it.    The  only  question  is,  whether  that  should 
not  be  stated.    This  affidavit  would  clearly  have  been 
sufficient  if  it  had  stated  that  the  party  was  indebted 
in  40Z.  to  be  paid  down.]    Here  the  vessel  might  put 
into  a  port  during  her  voyage  and  obtain  a  passenger 
for  the  berth.    [Parke  B.  That  would  only  go  in  re- 
duction of  the  damages.] 

(a)  6  Taunt.  389. 
VOL.  I.  3  N 


914  CASES  IN  TRINITY  TERM 

1836.  Parke  B. — When  this  matter  was  before  me 

^^^'^^^''^    chambers,  I  certainly  felt  scune'doubl  until  I  refiemd 
and  Another  tlie  case  of  Brown  v.  Gamier,     It  then  seemed  to  n 
J^  that  I  was  justified  in  holding  this  afl^daTit  to  be  n 

ficient,  and  I  am  still  of  that  opinion*  AUtiough  A 
objection  was  not  taken  in  Braum  ▼•  Cfamiar,  thatv 
rather  a  stronger  case  than  the  presents  for  the  ww 
*'  let,  &c."  are  inserted  here.  It  appeals  to  me  tb 
the  party  making  this  affidavit  might  be  indicted  fi 
perjury,  if  it  were  shown  that  the  money  waa  not  to  I 
paid  down,  and  that  the  ship  had  not  completed  h 
voyage.  With  respect  to  the  cases  where  the  wor 
'^  indebted"  has  been  held  to  be  insuflpcienty  it  wH  I 
found  that  they  are  cases  where  theie  may  he  4^  dd 
due  in  prttsenti  solvendum  in  Juturo^  and  thefcfiv 
it  is  necessary  to  show  that  the  time  of  pfiyment  ki 
arrived. 

BoLLAND  B. — It  seems  to  nie,  on  the  authority « 
Brown  v.  Qamier^  that  this  affidavit  is  sufficient  If  i 
had  not  been  for  that  case  I  should  have  required  ^ 
party  coming  before  me,  to  state  that  the  berth  was  t 
be  paid  for  before  the  sailing  of  the  vessel. 

Alderson  B. — It  appears  to  me,  th^t  the  wor 
'*  indebted*'  must  have  full  effect  given  to  it«  except  i 
the  cases  mentioned  by  my  brother  Parke, 

GuRNEY  B.  concurred. 

Rule  discharged. 
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1836, 
Lloyd  against  Jombs.  w^-v^w/ 

T  JERVIS  had  obtained  a  rule  ni$i  to  set  aside  A  copy  of  a 

the  writ  of  summons  in  this  case,  and  all  the  sub-  ^^  w'w'in- 

sequent  proceedings,  on  the  ground  of  irregubuity  in  dorsed  "  Thia 

the  indorsement  on  the  copy  served,  which  was  as  fol-  by  dt  x,^  32^ 

lows  :— "  This  writ  was  issued  by  Wm.  Laaden,  32,  Orealjmor' 

ttretim  Dear 

Great  James^treet,  Bedfard^raw,  agent  for  the  pbuntiff /o^^i^i^ 
in  person,  who  resides  ^t  Barmouth.''    The  objection  pjwntiffli?*^ 
was,  that  the  above  indorsement  was  not  a  sufficient  penoo,  who 
compliance  with  the  requisites  of  the  2  WilL  4.  c.  39.  fgouth:--    ^ 
8.  12.,  which  requires  that  the  writ  shall  be  indorsed  ^^^^d,  insuf- 
with  the  name  and  place  of  abode  of  the  attorney  suing 
out  the  same,  or  in  case  no  attorney  shall  be  employed, 
then  with  a  memorandum  expressing  that  the  same  has 
been  sued  out  by  the  plaiqtiflfin  person,  mentioning  the 
city,  town,  or  parish,  and  also  the  name  of  the  hamlet, 
str^t,  and  number  pf  the  house  of  such  plaintiff's 
residence,  if  any  such  there  be. 

Sir  G.  Lewin  show^  cause,  and  contended  that  the 
indorsement  was  sufficient.  Mr.  Loaden  is  an  attorney 
pf  the  court,  and  has  actually  sued  out  the  writ  and 
indorsed  his  own  name  and  place  of  abode  upon  it, 
which  is  all  that  the  statute  requires.  He  has  also 
ex  abundanti  cauteld  put  the  residence  of  the  plaintiff 
for  whom  he  acts — the  indorsement  is  according  to  the 
facts. 

Lord  Abinger  C.  B. — The  attorney  states  himself 
that  he  does  not  act  as  attorney,  but  as  agent. 

Alderson  B.— The  statute,  in  speaking  of  a  party 

employing  an  attorney,  ineans  an  attorney  employed  in 

the  ordinary  way,  i^nd  not  as  agent,  which  is  the  case 

here. 

Rule  absolute. 
8h2 
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The  plaintiff 
agreed  to 
«  lend  or  let" 
the  defendant 
a  mntical 
snuff-box,  on 
the  under- 
standing, that 
if  it  were  da- 
maged the  de- 
fendant ¥ra8  to 
pay  for  it,  and 
S/L 1  Of.  was 
fixed  upon  as 
its  value.  The 
box  having 
been  damaged 
vrhile  in  the 
defendant's 
possession,  the 
plaintiff  re- 
fiised  to  take  it 
back,  and 
broueht  an  ac- 
tion for  goods 
sold  and  deli* 
vered,  to  re- 
cover the  3/. 
10t.:--Held, 
that  the  action 
might  be  main- 
tained. 


BiANCHf  against  Nash. 

T\EBT  for  goods  sold  and  delivered.  Plea,  tumjn 
indebitatus.  At  the  trial  before  the  under-du 
of  Middlesex t  it  appeared  that  the  defendant  bad 
plied  to  the  plaintiff,  who  was  a  dealer  in  muaical  n 
boxes,  to  ^*  lend  or  let"  him  a  musical  snufi^boz,  wb 
the  plaintiff  agreed  to  do,  on  an  understanding  tha 
the  snuff-box  were  damaged,  the  defendant  should  | 
for  it ;  and  the  sum  of  3/.  \Qs.  was  fixed  upon  is 
value.  The  snuff-box  having  been  damaged  wh3( 
the  defendant's  possession,  the  plaintiff  refused  to  ti 
it  back,  and  brought  the  present  action  for  the  pii 
The  under-sheriff,  in  summing  up,  left  it  to  the  jurj 
say  whether  the  agreement  between  the  parties  v 
that  in  the  event  of  the  snuff-box  being  damaged  1 
transaction  was  to  be  a  sale.  The  jury  found  in  \ 
affirmative,  and  returned  a  verdict  for  the  plaint 
damages  3/.  \0s. 


F.  V.  Lee  having  obtained  a  rule  for  a  new 
the  ground  that  the  agreement  was  merely  a  baifane 
which  should  have  been  declared  on  specially,  and  tl 
there  was  no  evidence  to  support  the  count  for  gOQ 
sold  and  delivered, 

Chandless  showed  cause,  and  contended,  that  up 
the  evidence  the  plaintiff  was  entitled  to  recover  und 
the  count  for  goods  sold  and  delivered.  The  oi 
question  between  the  parties  was  with  respect  to  t 
nature  of  the  agreement,  which  the  jury  decided  I 
finding  it  to  be  a  conditional  sale.  The  conditi 
having  happened,  the  sale  became  absolute,  and  migl 
according  to  the  authorities,  be  declared  cm  as  sucb. 


F.  V.  Lee  contrd.    There  was  no  evidence  given 
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this  case  of  a  contract  for  goods  sold.  It  was  a  mere  1836. 
bailment  of  the  article^  with  an  agreement  to  pay  a  sti- 
pulated sum  for  damage.  It  has  been  decided  that  a 
party  cannot  recover  under  the  common  count  for 
goods  sold  where  there  is  a  special  contract.  In  Lyons 
V.  Barnes  {a)  where  a  party  sold  beer  in  casks,  giving 
the  defendant  notice  that  unless  he  returned  the  casks 
in  a  fortnight  he  would  be  considered  the  purchaser  of 
them,  and  the  defendant  did  not  return  them  within 
the  fortnight,  it  was  held  by  Lord  JEHenborough^  that 
the  plaintiff  could  not  maintain  an  action  for  them  as 
for  goods  sold  and  delivered.  [Parke  B»  In  that  case 
there  does  not  appear  to  have  been  any  agreement  on 
the  part  of  the  defendant ;  there  was  no  evidence  of 
any  contract.  Lord  AHnger  C.  B.  The  facts  do  not 
seem  to  me  to  warrant  the  judgment.  Are  there  not 
many  cases  in  which,  when  goods  are  sold  on  condition, 
and  the  condition  is  performed,  you  may  declare  in  the 
general  form  for  goods  sold  ?  Parke  B.  Bailey  v. 
Goldsmith  {b)  is  an  authority  that  where  goods  are  sold 
on  sale  or  return,  and  they  are  not  returned  in  a  rea- 
sonable time,  the  value  may  be  recovered  under  a 
count  for  goods  sold  and  delivered.]  It  is  submitted 
that  here  there  was  no  sale  at  all. 

Lord  Abinger  C.  B. — I  think  the  jury  were  war- 
ranted in  finding  that  this  was  a  conditional  sale,  and 
that  the  damage  having  happened,  the  defendant 
should  pay  for  the  article.  He  agreed  to  pay  3/.  10s. 
as  the  ptioe  of  the  box  in  case  it  sustained  damage. 

Parke  B. — There  was  clearly  evidence  to  go  to  the 
jury  that  this  was  a  contract  for  a  conditional  sale,  and 
the  condition  having  happened,  the  amount  may  be 
tecoveired  under  the  count  for  goods  sold  and  deli* 

(a)  2  Stark.  N.  F.  39.  (6)  Feake'a  N.  P.  C.  66. 
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1836.        vered.     Bailey  v.  Goldsmith^  which  is  an  audumtjcA 
the  latter  pointj  is  consistent  with  principle. 


BlANCHI 

V, 

Nash.  Bolland  and  Gurnet  Bs*  concurred. 


Rule  disdittg^ 


Heath  against  Freblakd. 

The  valae  of     T^EBT  for  10/.  for  work  and  labour,  and  on  an  a& 
noTtelL^''"  co""^  stated.    Plea,  as  to  all  the  sum  demanddl 

vered  under  a  excepting  71,  parcel,  &c.,  nunquam  indebitatus,  h^ 
and  labour.  ^^^  '^^-  ^^^^  plaintiff  had  judgment  by  default  At  tk 
Debt  in  10/.  trial  before  the  under-sheriff  of  Sus^x,  the  pUnfil 
labour,  and  on  proved  work  done  as  a  carpenter,  and  materiak  fooM 
stotX"  Plea  ^^^  ^^^  defendant  to  the  amount  of  12/.  &.  1(W.,  btit » 
as  to  all  the  evidence  was  given  appUcable  to  the  account  stttei 
ex^ejt^^^^^  For  the  defendant  it  was  objected,  on  the  authoritjoT 
nwiquam  indc  Cottercll  V.  Apsey  (a),  that  the  plainti^  could  not  re- 
the  7/!  the  dc-  cover  fur  materials  on  a  count  for  work  and  labour, 
fendant  sui-      'f  he  under-sheriff  gave  the  defendant  leave  to  more  to 

feredjudg-  **  . 

ment  by  dc-  enter  a  nonsuit,  and  directed  the  jury  to  find  their  fer 
trial  the  plain-  ^'^^  ^^^  the  plaintiff  for  \2L  8«.  lOrf.,  distinguishing  hot 
tiff  proved  niuch  was  due  for  materials  and  how  much  for  wort 
vided  to  the      ^'^c  jury  found  8/.  'k.  to  be  due  for  materiak,  and 

amount  of  8/.     4/.  4^.  lO^J.  for  work. 
4<.,  and  work 
done  to  the 

4^0^  "buV'  ^^^^  having  obtained  a  rule  to  enter  a  nonsuit,  pur* 
gave  no  cvi-      suaiit  to  the  leave  reserved, 

dcnce  applica* 
ble  to  the  ac- 
count stated :         6r.  T.  White  showed  cause.      The  point  taken  fcj 

defendaut  was  ^'^^  defendant  at  the  trial  does  not  arise  on  this  record, 
entiUed  to  a     for  ^  admits  that  11  is  due  to  the  plaintiff.    The  11  ii 

nonsuit.  * 

(a)  6  Taunt  322. 
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stated  in  the  ptea  to  be  parcel  of  the  debt  generally, 
and  the  plaintiff  is  at  liberty  to  take  that  sutn  and  to 
apply  it  to  the  accoutit  stated,  and  to  give  evidence  at 
the  trial  in  support  of  the  count  for  work  and  labour. 
There  are  many  authorities  to  show,  that  where  money 
is  paid  to  a  party  he  has  a  right,  unless  it  is  specially 
appropriated,  to  apply  it  to  what  account  he  thinks  fit. 
It  was  therefore  unnecessary  for  the  plaintiff  to  give 
any  evidence  beyond  the  sum  he  sought  to  recover  for 
work  and  labour.  Admitting  that,  according  to  Cat- 
terell  v.  Apsey  a  verdict  cannot  be  entered  for  the 
plaintiff  for  the  materials  ;  at  any  rate  he  has  a  right  to 
have  a  verdict  for  the  4/.  4fS.  lOd.  which  the  jury  found 
to  be  due  to  him  for  work  and  labour.  [Parke  B.  The 
meaning  of  the  plea  is,  that  the  defendant  never  was 
indebted  to  the  plaintiff  for  work  and  labour  and  on 
an  account  stated,  in  more  than  ti. ;  yoiii  on  the  part  of 
the  plaintiff,  must  show  that  he  was.  Now  there  was 
no  evidence  at  all  given  on  an  account  staled^  and 
therefoire  you  must  confine  yourself  to  the  count  for 
work  and  labour.  If  you  had  shown  more  than  *JL 
to  be  due  on  the  account  stated,  then  you  would  have 
been  entitled  to  yoUr  verdict  on  the  count  for  work  and 
labour.  It  is  very  clear  that  the  plaintiff  cannot  re- 
cover except  for  work  and  labour,  and  on  an  account 
stated;  but  all  you  have  proved  is  4Z.  4^.  lOd*  on  the 
former,  which  is  more  than  covered  by  the  7/.  Lord 
Abinger  C.  B.  The  plaintiff  undertook  to  prove  at  the 
trial,  that  the  defendant  owed  him  more  than  71.  either 
on  the  one  coiint  or  the  other.]  It  is  submitted,  how- 
ever, that  this  case  is  distinguishable  from  Cotterell  v. 
Apsey.  There  was  there  a  written  contract,  and  the 
ground  of  the  decision  was,  that  the  contract  was  one 
entire  contract  to  do  several  things,  which  the  plaintiff 
had  professed  to  state  in  his  declaration.  But  there 
was  no  contract  here^  it  was  a  common  carpenter's  job, 


1838. 

Heath 

V 

Frcelakd. 
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1836. 

Heath 

V. 

Fbsslako. 


and  it  is  unreasonable  to  diyide  the  mater iab  firon  d 
work  and  labour.  The  latter  will  draw  tke  Cm 
after  it  as  necessary  to  the  employnient. 

Lord  Abinoer  C.  B. — The  court  will  not  be  p 
suaded  of  that.  The  rule  must  be  absolate  fa 
nonsuit. 

Parke  B. — I  think  you  may  have  judgment  of  nc 
suit  after  judgment  by  default. 

Rule  absdote. 

Gale  was  to  have  supported  the  rule. 


Wheire  a  con- 
stable appre- 
hends a  party 
under  the  bond 
^e  belief  that 
he  has  com- 
mitted an  of- 
fence against 
the7&8G.4. 
c.  30.;  (the 
Malicious 
Trespass  Act,) 
such  constable 
is  entitled  to 
notice  of  ac- 
tion,  under  the 
41st  section, 
although  he 
did  not  seethe 
alleged  tres- 
pass commit- 
ted; and  there 
is  no  proof  of 
the  owner  of 
the  property 
injurednating 
made  any  com- 
plaint to  hiro« 


Ballinosr  against  Fbrris. 

^RESPASS  for  assaulting  and  imprisoning  i 
plaintiff  until  he  delivered  up  a  certain  horse, 
order  to  procure  his  discharge  (a).  Plea^  not  guOl 
The  facts  proved  at  the  last  Monmouthshire  assn 
were  these : — the  plaintiff,  in  driving  a  waggon  into  t 
dock-yard  at  Chepstow ^  overturned  and  injured  ana 
and  cart,  which  stood  in  the  street  close  to  the  wi 
He  was  detained  by  some  bystanders  for  ten  minut 
when  the  defendant,  a  police-constable  appointed  uod 
a  local  act,  came  up  and  took  him  to  a  lock-up  hou 
where  he  was  kept  about  one  hour,  till  he  gave  up  o 
of  his  horses  as  a  security  for  the  payment  of  t 
damage.  At  a  hearing  subsequently  before  a  mag 
trate  he  was  ordered  to  pay,  and  paid  2Z.  for  t 
damage,  and  the  horse  was  then  given  back  to  hi 
For  the  defendant  it  was  urged,  that  he  was  entitl 

(a)  A  lecond  (*6Uiit  stated  the  plaiotifT  to  have  been  ImpriMned  t3] 
p«id3f# 
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to  a  month's  notice  of  action  under  the  7  &  8  Geo.  4. 
c.  30.  s.  41.^'the  act  agamst  malicious  trespassesi  on  the 
ground  that  the  action  was  brought  against  him  for  **  a 
thing  done  in  pursuance  of  the  act ;"  and  Beechey  v. 
Sides  {a)  was  cited.  Williams  J.  held,  that  as  the 
defendant  did  not  see  the  injury  committed,  and  it  did 
not  appear  that  the  owner  of  the  property  complained 
to  him,  the  defendant  was  not  entitled  to  notice  of  ac- 
tion^  but  gave  leave  to  move  to  enter  a  nonsuit.  The 
case  being  left  to  the  jury  as  one  in  which  the  defend- 
ant was  not  justified  in  imprisoning  the  plaintiff)  they 
gave  a  verdict  for  one  farthing. 

In  Easter  term  Ludlow  Serjt*  obtained  a  rule  nisi 
for  a  nonsuitj  pursuant  to  the  leave  reserved;  against 
which 


18S6. 


Ballinobe 

V. 

Fbaris. 


Greaves  now  showed  cause.  It  is  submitted  that  the 
learned  judge  was  right  in  holding  that  the  defendant 
was  not  entitled  to  notice  of  action.  By  the  7  &  8 
Geo.  4.  c.  30.  s.  28.,  a  party  can  be  apprehended  with- 
out a  warrant  only  where  he  is  found  committing  some 
offence  against  the  act,  and  then  it  must  be  for  the 
purpose  of  being  taken  before  some  neighbouring  jus- 
tice^ to  be  dealt  with  according  to  law.  In  Hex  v.  Cur- 
ran  {b),  where  the  question  arose  on  the  Larceny  Act, 
7  &  8  Geo.  4.  c.  29.  s.  63 .,  in  which  the  same  words 
are  employed  as  here,  it  was  held,  that  if  the  party 
making  the  arrest  did  not  see  the  offender  in  the  actual 
commission  of  the  offence^  or  was  taking  him  elsewhere 
than  before  a  magistrate,  his  killing  such  party  would 
not  amount  to  murder.  That  authority  bears  directly 
on  the  present  case,  and  shows  that  the  apprehension 
of  the  plaintiff  was  illegal,  for  he  was  not  found  com- 
mitting the  act,  neither  did  it  appear  that  any  informa- 
tion had  been  given  to  the  defendant  by  the  party 


(a)  9B.&Cr.806;  4M«&R.634. 


(b)  3  C.  &  P.  397; 
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1886k       aggrieved.    The  8ub8ec|ueiit  detentioli  was  aboflegpl^ 
tor  the  plamtiff  was  taken  to  a  lock-up  house 


e.  of  befaig  carried  before  a  justice.    But  there  w*i  H 

Fbkeis.  malicious  or  wilful  act  on  the  part  of  the  defendant  tk 
justify  all  arrest  at  aH.  [Aldersan  B.  Beeckey  t.  8iA 
shows  that  the  question  does  not  depend  upon  whedx 
the  act  tt  malicious  or  not ;  Lord  Tenierden  there  saji 
"  It  has  been  uniformly  heldi  that  where  a  party  ftn 
fide  believes  or  supposes  he  is  acting  in  pursuance  < 
an  act  of  parliament^  he  is  within  the  protection  < 
such  a  clause.*^  That  case  is  distinguishable  from  dl 
present ;  there  the  defendant  was  owner  of  the  pc 
misesi  and  gave  an  express  charge  to  the  constaUe.  11 
true  ground  of  distinction  is  not  whether  the  paityir 
siciing  bond  fide,  but  whether  he  has  done  some  «( 
which  is  within  the  scope  of  his  authority,  so  ai  Id 
entitle  him  to  notice.  The  object  of  the  statute  it  to 
protect  oflSicers  where  they  have  merely  exceeded  tUr 
authority  in  some  respects,  but  not  where  they  ha?em 
authority  at  all.  If  a  constable  may  apprehend  a  psi^ 
an  hour  after  the  act  complained  of,  he  may  arrest  Us 
twelve  hours  afterwards ;  some  part  of  what  he  dsa 
must  be  within  the  scope  of  his  authority.  [AUtnen^ 
B.  In  Beeehey  v.  Sides  no  part  of  the  act  done  wsi 
within  the  authority;  there  the  party  apprehended 
was  asserting  a  right.]  Cooke  v.  Lennard  (a)  shows  dial 
some  portion  of  the  act  must  be  within  the  authori^ 
Bayley  J.  there  says  *'  If  an  officer  does  any  act,  pir 
of  which  is,  and  part  of  which  is  not  authorized  by  tb 
statute,  or  if  a  magistrate  act  in  a  case  which  hi 
general  character  authorizes  him  to  do,  the  mere  exoes 
of  authority,  in  either  case,  does  not  deprive  the  oflbe 
or  magistrate  of  that  protection  which  is  eonfeirei 
upon  those  who  act  in  execution  of  it ;  btrt  wheH 

(a)  6  B.  &  C.  351. 
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there  is  a  totid  absence  of  authority  to  do  any  part  of       1896. 


BAixmoBa 


that  which  has  been  done^  the  party  doing  the  act  is 

not  entitled  to  that  protection."    The  rule  laid  down  ^^7 

in  that  case  is  applicable  here.    [Alderson  B.  Surely  a      F«^»m- 

constable  must  be  entitled  to  notice  when  he  is  in  the 

wrong,  when  he  is  in  the  right  he  does  not  need  it.] 

He  may  be  entitled  when  he  is  in  some  degree  in  the 

wrong,  but  not  where  he  is  altogether  so* 

Ludlow  Serjt.  {Whatelef  with  him)  in  support  df 
the  rule.  It  may  be  conceded  that  the  defendant 
acted  illegally,  the  question  is,  whetheir  he  did  not 
bona  fide  beUeve  that  he  was  acting  in  the  execution 
of  hb  duty,  and  in  pursuance  of  the  statute ;  fHbieh 
according  to  Lord  Tenterden,  in  Beechey  v.  SideSf  is 
the  proper  test.  But  here  the  learned  Judge  hid  it 
down  broadly  to  the  jury,  that  the  defendant  acted 
illegally,  and  left  to  them  only  the  question  of  da- 
mages. With  respect  to  the  injtlry  committed  to  tiie 
plaintifi^  it  is  clear  that  it  was  wilful  and  maliidoua 
within  the  meaning  of  the  statute.  [He  wAs  then 
stopped  by  the  court.] 

Lord  Abinger  C.  B. — The  court  are  all  of  opinion 
that  the  question  is  not  whether  the  officer  acted 
illegally,  but  whether  he  acted  in  pursuance  of  a  sup- 
posed authority  conferred  by  the  statute.  To  enter 
into  nice  distinctions  as  to  what  acts  are  within  the 
scope  of  their  auth6rityj  would  be  invidioiid  and  disas- 
trous to  public  officers.  Heiie  the  office  must  haVe 
been  close  by  when  the  act  was  done,  and  some  repre- 
isentation  must  have  belen  made  tb  hiihj  fi»r  te  takes 
the  plaintiff  into  custody  and  detains  him  Mflie  time> 
until  he  delivers  one  of  his  horses  as  a  security  for  tiie 
damage,  when  he  is  liberated.  The  act  might  have 
been  done  negligentiyi  but  the  bystanders  ieem  to 


9S4 


1836. 
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have  thought  it  malicious,  for  they  immediiteiy  I 
hold  of  him.  It  seema  to  me,  that  the  defSnidiBt, 
though  he  may  have  miwtaken  the  statute,  meant  to 
under  it,  and  the  jury  appear  to  have  been  of  opi 
that  he  acted  bonafidt^  by  the  very  moderate  daai 
they  have  given.  We  should  take  away  the  profeed 
conferred  by  the  statute  if  we  were  to  holdj  inac 
where  there  may  be  a  doubt  as  to  the  authority  of 
party,  but  none  as  to  his  mottvea,  that  be  should 
have  the  opportunity  aflS>rded  by  a  notioe  of  aetioa 
tendering  amends.  The  act,  in  giving  bnn  an  op| 
tunity  to  tender  amends,  supposes  bim  to  be  imaU 
make  out  a  justification.  I  think  that  this  rule  b 
be  made  absolute. 


BoLLAND  B.  concurred. 


Aldbrson  B. — It  is  also  clear  that  under  s.  41 
this  act,  the  plaintiff  would  not  be  entitled  to  co 
for  there  is  no  certificate  of  the  judge's  approbatioi 
the  action. 


GuRNEY  B.  concurred. 


Rule  absolute 


Baook  against  Lloyd. 

Although  by  ARCHBOLD  had  obtained  a  rule  nisi  for  judgm 
i^'P'^o  ^w  A  ^  *^  <^**®  ^'  *  nonsuit. 

Jx  >  1*2   It  .  4* 

s.  loa,  the 

#KJuk«  ^^^"  Aio^eii  cause,  and  objected  that  the  cai 
issue  on  the  was  not  at  issue,  inasmuch  as  though  the  three  spe< 
pleading,  add  pl^^  pleaded  by  the  defendant  had  been  traTen 

the  simUiter 

without  ruling  (he  defendant  to  rejoin,  if  he  does  not  do  so  the  defendant  n 

add  the  umiliicr  to  entitle  himself  afterwards  to  more  for  judgment  as  in  case  c 

aoosuit. 
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by  the  plaintifi^  no  sifniliter  had  been  added.     He 
cited  Gilmore  v.  Melton  (a). 

Archbold  contri.  By  the  rule  of  H.  T.  2  Will  4. 
s.  108., ''  in  all  special  pleadings  where  the  plaintiff 
takes  issue  on  the  defendant's  pleading,  or  traverses 
the  same,  or  demurs  so  that  the  defendant  is  not  let  in 
to  allege  any  new  matter,  the  plaintiff  may  proceed 
without  giving  a  rule  to  rejoin."  The  question  is, 
whether  since  that  rule  the  sending  in  of  a  similiter  is 
not  dispensed  with,  and  it  is  to  be  added  by  the  plain- 
tiff in  making  up  the  issue ;  whereupon  issue  is  joined 
as  fully  as  it  was  before.  [Aldersan  B.  If  the  de- 
fendant wishes  to  take  advantage  of  it  he  must  add 
the  similiter  himself.] 


925 


1836. 

Brook 

V. 

Lloyd. 


Lord  Abinger  C.  B. — The  meaning  of  the  rule  is 
only  this,  that  the  plaintiff  may  add  the  similiter  if  he 
thinks  proper,  without  calling  on  the  defendant  to  re- 
join. You  move  on  the  ground  that  issue  has  been 
joined  two  terms  ago,  but  it  turns  out  that  issue  never 
has  been  joined ;  you  should  have  added  the  similiter. 

Rule  discharged,  with  costs. 

(a)  2  Dowl.  P.  C.  633. 


BouNSALL  against  Harrison. 

A  SSUMPSIT  by  the  indorsee  against  the  acceptor  A  second  in- 
•^  of  a  biU  of  exchange,  dated   17th  July  1830,  J^'^^Jr^^* 

against  the  ac- 
ceptor of  a  bill  of  exchange,  to  which  the  latter  pleaded,  that  it  was  indorsed  to  the 
plaintiff  after  it  became  due.  At  the  trial  it  was  proved  on  the  part  of  the  de- 
rendant,  that  the  bill  was  drawn  and  accepted  for  tne  accommodation  of  J{.,  the 
first  indorsee,  in  July  1830.  At  the  time  the  bill  became  due  K.  and  the  defendant 
were  on  friendly  terms,  but  they  afterwards  quarrelled.  No  notice  of  its  dishonour 
was  given  to  the  drawer.  The  action  was  not  brought  until  the  present  year  (1836). 
R.  was  not  called  by  either  party  at  the  trial.  Held,  that  there  was  evidence  to  go 
to  the  juiy,  Uiat  the  bill  was  indorsed  to  the  plaintiff  after  it  became  due. 


BOUMSAIL 

v. 


I 
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1836.  drawn  by  one  Needkaoii  payable  two  months  after  dal 
to  his  own  order,  and  indorsed  by  him  to  ope  J^skai 
son,  and  by  the  latter  to  the  plaintiff!  The  defeadn 
Harbison,  pleaded,  first,  that  his  iK^ceptanoe  aii4  the  in^orsepal 
by  Needham  and  RQberUm  were  without  cmsiden 
tion ;  secondly,  that  the  biQ  was  indorsed  to  and  n 
ceived  by  the  plaintiff  after  it  becaqie  due.  ^gSa 
tion  to  the  first  plea,  that  the  indocsenieiit  by  itafcr 
son  to  the  plaintiff  was  for  value  and  considentiQi 
TIip  plaintiff  replied  to  the  second  plea  by  imveffiii 
its  allegation.  At  the  trial  before  Chumty  B.  at  di 
MUMUsex  sittings  fluring  the  present  tenoi  the  leane 
judge  rqled,  \v\  ^pcprdance  with  th^  decision  in  JK&  \ 
Barber  (a),  that  the  defendant  W48  bpiind  tp  begin.  ] 
was  proved  for  the  defendant,  that  in  Migf  )83l 
Robertson  wrote,  requesting  the  defendant  to  lend  fail 
his  acceptance,  afid  a  I4II  for  20i,  payi^ble  ti^  V^asaHih 
after  date,  was  accordingly  drawn  on  the  defisndant  Ii 
Ifeedhqm,  ^d  indorsed  by  Ifin^  fo^  l^hert$mC^  aceoa 
iliodation,  which  bill  became  4ue  on  the  171^^  Ja^ 
On  that  day  RobjerUon  requested  the  defisndant  Ii 
letter  to  renew  it;  who  thereupon  accepted  tli 
bill  whereon  the  present  action  was  brought.  N 
notice  of  the  dis)ioi)OHr  of  th^  bill  had  been  given  t 
NeedJmm,  Some  time  subsequently  proceedings  ha 
been  instituted  in  Cliancery  respecting  tlie  guardiai 
ship  of  a  child  of  t^e  4^|i^dwli  which  occasioned 
quarrel  between  Robertson  and  the  defendant,  who  ha 
previously  been  on  firiendly  terms.  It  was  stated  b 
the  defendant's  attprney,  that  after  the  present  sp 
was  con^menced  he  called  on  the  plaintiff  and  told  bin 
that  if  he  would  sue  Robertson  on  the  bill  the  defendai 
would  indemnify  him  against  the  costs.  The  plainti 
uUw&^ely  ^eclined^  sayipg,  that  haying  ^ven  value  ^ 
the  bill  he  must  proceed  with  the  action ;  adding,  th 
Rolffrtso»  owed  him  much  more  money.    iSoiorM 


BOUNSALL 

V. 
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was  not  called  by  either  the  defendant  or  the  plaintiff;  18^. 
the  latter  offering  no  evidence.  The  learned  judge^ 
in  his  suQuning  up,  remarked  on  the  circumstance  of 
Robertson  not  being  called  by  the  plaint^;^  and  said,  Habbisov. 
that  the  bill  not  being  sooner  put  in  sqit  was  a  fi^;t 
which  led  to  the  inference,  that  it  remained  after  |t 
became  due,  and  until  his  quarrel  with  the  defendant, 
iji  MobertsoTi's  hands,  for  whose  accoj^nmodation  it  had 
l)eep  drawn,  and  whose  duty  it  was  to  Utke  it  ^p.  The 
learned  baron  concluded  by  leaviqg  it  to  the  jury  to 
s^y  whether  the  hiU  came  into  th^  plaintiff's  posses- 
sion after  it  was  due.  The  jury  liaving  fo\md  in  the 
affirmative,  a  verdict  was  entered  for  the  defendant  on 
the  second  plea. 

John  Jervis  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection.  The  case  stands  precisely  on  the 
evidence  as  \t  stood  on  the  record,  upon  which,  accord- 
ing to  the  previous  decision  of  this  court,  the  plaintiff 
is  entitled  to  a  verdict.  No  inference  could  be  fairly 
drawn  against  the  plaintiff  on  accost  of  the  staleness 
of  the  bill ;  and  that  circums^mce,  which  appeared  on 
the  record,  did  not  render  it  incumbent  on  ^m  to  go 
into  f^rther  evidence.  The  letters  wh^ch  were  read 
did  not  vary  the  relative  situation  of  the  parties,  they 
pn)y  proved  that  the  acceptance  and  first  indorsement 
wero  without  consideration,  which  was  admitted  by  th^ 
^plication,  The  conversation  between  the  plaintiff's 
and  the  defendant's  attorney  went  tq  prove  that  the 
bill  had  been  indorsed  tp  the  plaintiff  for  valine ;  so 
thi^tj  if  any  thing,  the  case  is  more  favourable  to  the 
pli^ntiff  upon  the  evidence  than  upon  the  record.  At 
^y  rate  there  was  nothing  in  the  evidence  which  war- 
ran^d  the  jury  in  inferring  that  the  bill  was  indorsed 
to  the  plfiintiff  after  ft  became  flue ;  and  it  was  not  his 
duty  to  call  RoherUon^  neither  was  it  a  (question  for  t)ie 


Lord  Abinoee  C.  B. — The  lean 
I  think  there  was  sufficient  evidmc 
unless  the  plaintiff  called  AiierfAH 
only  was  an  accommodation  bill,  b 
the  plaintiff  after  it  became  due. 
fire  years  the  presumption  is,  that  i 
accommodation  it  was  made  took  it 
cording  to  his  contract,  ^t  the  ei 
a  stranger  brings  an  action  on  the  h. 
to  me  that  the  circumstance  of  Robe 
to  the  pluntiff  afibrds  a  reason  wh; 
pressure,  transfer  the  bill  to  the  latt 
A  sufficient  prini^/ficte  case  was  nu 
of  the  defendant,  that  the  bill  was 
after  it  became  due.  Then  why  sh 
to  call  Robertson  ?  The  party  who 
ness  has  not  been  guil^  of  fraud  ou{ 

Parke  B. — I  concur  that  there 
dence  to  go  to  the  jury  upon  the  sec 
of  the  defendant:  with  respect  to  1 
conversation  with  the  defendant's  att 
the  bill  was  indorsed  for  value,  and 
verdict  should  have  been  for  the  plai 
the  second  plea  the  presumption  is. 
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place^  no  action  is  brought  on  the  bill  for  upwards  of       1836. 
five  years.     I  am  not  prepared  to  say  that  this  circum-     ^^'^^'^ 

,  ,  BoUMflALL 

Stance  alone  would  cast  suspicion  on  the  bill^  so  as  to  i^. 

raise  an  inference  it  had  not  been  transferred  until  after     Harrisow. 

it  became  due  ;  but  besides  this  there  are  these  other 

facts.     The  bill  was  drawn  and  indorsed  by  Needham 

for  RohertsorCs  accommodation ;  he  should  therefore 

have  taken  it  up  when  due.    If  it  had  then  been  in  the 

hands  of  the  plaintiff^  the  presumption  is,  that  he  would 

have  given  notice  of  its  dishonour  to  Needham.    This 

he  did  not  do»  and  a  presumption  therefore  arises  that 

the  bill  was  indorsed  to  him  when  over-due,  which 

is  strengthened  by  the  fact,  that  at  the  time  the  bill 

became  due  the   defendant  and  Robertson  were  on 

friendly  terms,  and  that  they   afterwards  quarrelled. 

All  these  circumstances  lead  to  the  inference  that  the 

bill  was  indorsed  to  the  plaintiff  after  it  became  due. 

With  respect  to  calling  Robertson^  when  it  is  considered 

that  the  defendant,  if  he  called  him,  must  have  done  so 

to  prove  that  he  {Robertson)  had  been  guilty  of  fraud, 

it  is  no  wonder  that  the  defendant  did  not  do  so.   There 

appears  to  have  been  no  misdirection  on  the  part  of  the 

judge,  he  left  the  case  to  the  jury,  and  it  certainly  was 

a  case  for  them. 

BoLLAND  and  Gurney  Bs.  concurred. 

Rule  refused. 


Broomfield  against  Smith. 

T^EBT  for   goods  sold  and  delivered.     Plea,  that  In  debt  for 

the  defendant  never  was  indebted  in  manner  and  §^1^4^  *** 

the  defence, 
that  the  goods  were  sold  on  a  credit  not  expired  at  the  time  of  action  brought,  is 
open  to  the  defendant  on  the  general  issue,  nunquam  indeMatus. 

VOL.  I.  So 


Smith. 
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1836.       form  as  alleged  in  the  declaration.     The  cause  wu 
Jt^^^'^"**"^     tried  in  the  sheriff's  court  of  L<nuUm  under  a  writ  of 

Broomfield 

V.  trials  when  the  sale  and  delivery  of  the  goods  ven 

proved.  For  the  defendant  it  was  opened,  that  tb 
goods  were  sold  on  a  credit  which  had  not  expired  ik 
the  time  of  action  brought.  On  the  part  of  the  pUr 
tiff  Edmunds  v.  Harris  (a)  was  cited  to  show  that  saA 
a  defence  must  be  specially  pleaded.  It  was  urged  fcr 
the  defendant,  that  the  contract  was  not  to  pay  on  ie» 
quest,  but  on  credit ;  which  latter  condition  being  a  part 
of  the  contract,  was  put  in  issue  on  the  plea  otnunqmm 
indebitatus.  Mr.  Serjeant  Arabin  ruled  for  the  plain- 
tiff, rejecting  the  evidence,  and  the  plaintiff  had  a 
verdict. 

A  rule  for  a  new  trial  was  afterwards  obtained  bjr 
Barstaw,  on  the  authority  of  Ten/lor  v.  Hilary  ((f\ 
Cousens  v.  Paddon  (c),  and  Alexander  v*  Gardner{d), 

Ryland  showed  cause,  and  relied  on  EcbumcbT. 
Harris.  [Alderson  B.  How  does  the  evidence  ofleitd 
in  this  case  confess  and  avoid  the  debt,  so  as  to  render 
a  special  plea  necessary  ?]  It  admits  a  debitum  inprm- 
senti  solvendum  infuturo.  [Alderson  B.  How  is  the 
defendant  indebted  until  the  credit  is  expired?  Tbe 
test  of  special  pleading  is,  that  you  must  confess  die 
debt  and  avoid  it.]  The  new  rules  of  pleading  HiL  4 
tVillA.  tit.  Pleadings  in  particular  Actions,  c.I.  s.  Land 
c.  II.  s.  3.  show  that  any  matter  which  avoids  the  action 
must  be  specially  pleaded.  [Alderson  B.  But  in  order 
to  avoid,  you  must  first  confess  the  debt.  There  are 
several  authorities  in  this  court  in  point  (^ ).] 

(a)  2  Adol.  &  £.  414;  4  Nev.&  M.  182. 

(6)  6  Tyr,  373.  (c)  6  Tyr.  536. 

(d)  1  Scott,  281  ;  2  Biog.  N.  C.  67,  5.  C. ;  and  5  Tyr.  642.  Sec  iIm 
Jone$  y.  Nanney,  ante,  638. 

(e)  See  Cousens  ▼.  Paddon,  supra ;  Gregory  t.  HartmoU,  ante,  308. 


Broomfikld 

V. 
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liord  Abinger  C.  B. — ^This  court  has  already  de-  1836. 
dded,  in  Cousens  v.  Paddon^  that  where  a  special  con- 
tMiet'for  goods  to  be  furnished^  or  work  to  be  done  at 
m  fixed  price^  has  not  been  performed}  and  the  plain-  Smith. 
Hff  sues  on  the  implied  assumpsit  to  pay  on  request, 
die  defendant  may  prove,  under  the  general  issue  Tum 
aummpsit^  that  the  goods  delivered  were  not  of  the 
qiuiKty  contracted  for,  or  that  the  work  was  done  in  an 
niproper  manner. 

Rule  absolute. 


i 


Davenport  against  Davies. 


A  SSUMPSIT  for  money  had  and  received.     Plea,  a  particular  of 

**^  mm  assumpsit.     At  the  trial  before  Lord  Denman  1^°**°^  **f ^ 

'^        ^  the  action  to 

C.  J.,  at  the  last  Liverpool  assizes,  it  appeared  that  a  be  for  the 
mm  of  13/.  had  been  deposited  with  the  defendant  as  g^kelTdepo- 
m*i€akeholder,  being  the  amount  of  two  wagers  made  ^i^  ^y  the 
bjr  the  plaintiff  with  one  Roberts^  namely,  a  wager  of  one  R.  with 
10/.  to  1/.,  and  another  of  1/.  even,  "  that  the  plauitiff  ^^^^d^^^^^**?** 

'^  and  won  of 

#UWorth  3000/.,  and  he  would  prove  it  the  next  mom-  IL  by  the 
iDg."    The  plaintiff,  by  this  action,  sought  to  recover  ^^^^^{^ij^^ 
die  IS/.,  or  at  all  events,  1 1/.,  the  stake  which  he  had  plaintiff  could 
deposited,  and  which  it  was  alleged  he  had  re-demanded  "udi  Mrdcu- 
llefore  it  was  paid  over  to  Roberts  by  the  defendant.  ^^  recover 
The  particular  of  demand  was  in  the  foUo wing  terms:  SroZsuUf 

*»Thb  action  is  brought  to  recover  the  sum  of  18/.  pn  proof  he 

had  re-de- 
lis. 11/.  deposited  by  the  plaintiff,  and  2/.  deposited  by  mandeditfrom 

one  Roberts  in  the  hands  of  the  defendant  as  a  stake-  ^^  defendant 

before  it  was 

holder,  and  won  of  the  said  Roberts  by  the  plaintiff  on  paid  o?er. 
or  about  the  15th  of  November  last.''    The  plaintiff  did 
not  succeed  in  proving  he  had  won  the  wagers,  but 
proved  a  demand  of  his  stake  of  1 1  /.    For  the  defend- 
ant it  was  objected  that  the  plaintiff  could  not,  under 

3o2 


Davenport 

V. 
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1836.  ^^®  above  particular,  recover  the  sum  deposited  by  Urn. 
The  Lord  Chief  Justice  was  of  that  opinion,  but  left 
the  case  to  the  jury,  who  found  for  the  plidntiffy  dt- 
Davies.  mages  11/.,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit.  In  Easter  term  W.H.WaUm. 
having  obtained  a  rule  accordingly, 

Wightman  now  showed  cause.    The  defendant  codd 
not  have  been  misled  by  the  variance  between  the  pu^ 
ticular  and  the  real  claim,  for  he  must  have  known 
whether  the  sum  was  demanded  or  not,  and  the  grouod 
on  which  such  demand  was  made.    [Lord  Abinger  C.B. 
In  your  particular  you  claim  the  sum  as  a  wager  won, 
and  he  comes  prepared  to  show  that  it  was  not.  If  yoo 
had   stated  that  you  demanded  your  stake  back,  ai 
having  rescinded  the  wager,  then  he  might  have  pro- 
duced evidence  that  it  never  was  rescinded .   Gumetf  B. 
How  could  any  one  suppose  by  this  particular  that  yoa 
meant  to  claim  the  sum  as  an  undecided  wager?]    b 
points  out  the  sum  that  the  plaintiff  seeks  to  recover, 
and  it  is  the  same  money,  whether  demanded  in  one 
right  or  another ;  and  the  plaintiff  could  not  have  esta- 
blished either  case  without  calling  the  witnesses  wiio 
were  present  at  the  transaction.    It  has  never  been  beU, 
that  because  you  demand  a  larger  sum,  you  shaU  not 
recover  a  smaller.     \^Alderson  B.  No  one  disputes  that 
you   might  have    recovered    11/.,    although  you  de- 
manded 13/.,  if  you  had  not  claimed  it  as  a  wager  woa] 
A  plaintiff  is  not  bound  to  strict  accuracy  in  his  partico- 
lar,  so  long  as  it  does  not  mislead  the  defendant ;  Unr- 
risonv.  Wood  (a),  Lambirth  v.  Roff{b). 

Lord  Abinger  C.B. — But  this  particular  does  mis- 
lead.    I  think  that  the  impression  of  the  Lord  Chief 

(a)  8  Bing.  371 ;  1  M.  &  Sc.  686.      (6)  8  Bing.  41 1 ;  1  M.  &  Sc.  597. 


Davenport 

V, 
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Justice  at  the  trial  was  right,  and  that  he  should  have  1836. 
nonsuited.  The  particular  renders  the  count  for  mo- 
ney had  and  received,  a  count  for  money  received  un- 
der special  circumstances,  which  the  plaintiff  was  bound  Davibs. 
to  make  out,  whereas  he  proves  a  totally  different  case. 
Although  the  witnesses  might  have  been  the  same  in 
both  cases,  yet  it  is  possible  that  the  defendant,  if  he 
had  been  aware  that  the  plaintiff  intended  to  show 
be  demanded  back  his  money  before  the  wager  was 
decided,  might  have  brought  evidence  to  prove  that 
be  clid  not.  I  think  that  the  rule  should  be  absolute 
for  a  nonsuit. 

Alderson  and  Gurney  Bs.  concurred. 

Rule  absolute. 


Turner  against  Swainston,  Clerk. 

'T^RESPASS  quare  clausumf regit,  to  which  the  de-  An  action  of 
fendant  pleaded    a  justification   under  a   public  clavsumfregit, 

light  of  way.     At  the  trial  a  verdict  was  taken  for  the  ^  which  the 

,,.„,.  _  -    ,  1      11  defendant 

plaintin,  subject  to  a  reference  of  the  cause  and  ail  pleaded  a 

matters  in  difference,  to  an  arbitrator,  with  power  to  ^"  j*^^*^*^^|jijc 
direct  what  should  be  done  between  the  parties.     The  right  of  way, 
arbitrator,  by  his  award,  directed  the  verdict  taken  for  ^j^i "power  for 
ibe  plaintiff  to  be  set  aside,  and  a  verdict  entered  for  the  arbitrator 

tbe  defendant ;  and  he  also  directed  that  the  plaintiff  jI^quI^I^  clone 

should  put  up  a  new  stile,  and  place  a  bridge  of  plank  between  the 

1    .  ■  parlies,    ue 

at  a  certain  spot  on  the  footpath  in  question.  directed  a  ver- 

dict to  be  en- 
tered for  the 
J{.  V,  Richards  had  obtained  a  rule  to  set  aside  so  defendant,  and 

that  the  plain- 
tiff should  put 
up  a  stile,   and  place  a  bridge  at  a  certain  spot  on  tlie  footpath  in  question.    The 
putce  where  the  stile  and  bridge  were  to  be  erected  was  not  on   land  either  of  the 
pUintiflr  or  the  defendant,  but  of  third  parties. — H€ldy  that  so  much  of  the  award  as 
directed  those  acts  to  be  done,  was  void. 
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1896.  nrach  of  the  award  as  related  to  the  putting  op  tt(  tk 

TT^^*^"^  stile  and  bridge,  upon  an  affidavit  by  the  pbuntiff,  Ail 

9.  he  had  no  right  to  enter  upon  the  ground  on  iddd 

SwAiKSTON.  jjj^y  ^gj.^  ordered  to  be  placed.     The  arbitrator  owdi 

not  order  the  plaintiff  to  do  that  which  would  subjei 
him  to  be  treated  as  a  trespasser. 

Talfmtrd  Serjt.  showed  cause,  upon  an  affidafs 
which  stated,  there  was  no  doubt  that  the  owners  of  th 
land  would  permit  the  plaintiff  to  enter  upon  it  for  tk 
purposes  mentioned  in  the  award ;  that  the  footpalb, 
which  led  to  the  parish  church,  was  an  acccHnmodatioi 
to  the  whole  parish,  and  that  one  great  object  in  agree- 
ing to  the  reference  was,  that  the  road  might  be  reo- 
dered  accessible  by  the  means  directed  to  be  adopted 
in  the  award.  The  plaintiff's  affidavit  does  not  state 
that  he  ever  attempted  to  comply  with  the  award,  or 
had  made  any  application  to  the  parties  to  whom  the 
land  belongs.  [Parke  B.  We  hesitated  to  grant  die 
rule,  thinking  it  would  turn  out  that  the  land  was  die 
defendant's,  but  it  appears  that  it  is  not  his.] 

Richards  in  support  of  the  rule.  The  arbitrrtor 
could  not  direct  the  plaintiff  to  do  acts  which  wouU 
render  him  liable  to  an  action  of  trespass  by  the 
owners  of  the  land.  [Parke  B.  Are  the  terms  of  die 
award  conditional — that  he  is  to  do  the  acts,  provided 
such  owners  shall  consent?]  No;  and  even  if  the; 
were,  the  award  would  be  bad :  an  arbitrator  has  no 
authority  to  order  a  party  to  do  that  which  he  cannot 
justify  in  law. 

Parke  B. — I  think  it  would  have  been  sufficient  il 
the  award  had  said  that  the  plaintiff  was  to  do  the 
acts,  provided  the  own^s  and  occupiers  of  the  laad 
should  consent.    The  question  is,  whether  the  award 
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is  void  as  to  that  part,  or  the  objection  only  arises  by 
way  of  answer  to  an  attachment  to  enforce  it.  We 
are,  however,  disposed  to  think  that  so  much  of  the 
award  as  directs  any  thing  to  be  done  in  the  lands  of 
third  persons  is  void.  It  is  not  within  the  terms  of  the 
submission  which  extend  only  to  what  is  to  be  done 
between  the  parties,  and  no  action  could  be  maintained 
for  not  performing  it.  This  rule  must,  therefore,  be 
absolute,  to  set  aside  the  award  to  that  extent. 


935 

1836. 

Turner 

r. 

Swain  sTov. 


Boll  AND,  Alderson,  and  Gurney  Bs.  concurred. 

Rule  absolute  accordingly. 


Osborne  against  Williamson. 

TJUMFREY  had  obtained  a  rule  for  the  discharge  Where  a  mo- 
of  the  defendant,  who  was  in  custody  on  a  judg-  ^^V^  ?**^® 
ment  signed  upon  a  cognovit,  on  the  ground  that  he  defendant  out 

had  become  a  bankrupt,  and  had  got  his  certificate.       Jj^^&at 

he  has  become 

Petersdorff,  on  showing  cause,  took  a  preliminary  has  obtained 

objection  that  the  affidavit  did  not  state  that  the  cer-  \^*  certificate, 
''  ,  the  affidavit  on 

tificate  had  been  inroUed,  pursuant  to  the  6  Geo,  4.  which  the  rale 
c.  16.  s.  96.,  which  must  be  done  before  the  bankrupt  ghould^ow 

can  be  discharged,  Jacobs  v.  Phillips  (a).  that  tlie  certi- 

ficate has  been 
inrolled  pur* 

Humfrey,     It  is  not  necessary  that  the  inrolment  ^"^^  *®  ^^^ 
should  appear  on  the  affidavit ;  it  is   sufficient  if  it  le.  s.  96.,  and 

the  rule  should 
(a)  4  Tyr.  652.  -    be  drawn  up 

on  reading  the  inrolment. 
A  defendant,  who  had  obtained  his  certificate  after  the  action  was  brought,  was 
held  entitled  to  be  discharged  out  of  custody,  although  the  fiat  issued  ten  months  be- 
fore the  commencement  of  the  action,  and  he  had  pleaded,  not  setting  up  his  bank- 
ruptcy, and  had  afterwards  gi?en  a  cognovit  to  pay  the  debt  and  costs  at  a  time 
subsequent  to  the  period  when  the  plaintiff  could  have  obtained  judgment  in  the  re- 
gular course  of  proceeding. 
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1836.       is  shown  to  the  court.    He  then  produced  the  inrbl- 
^"^"^"^    ment. 

Osborne 

V. 

Williamson.        ^o^^j  Abingbr  C.  B.— I  do  not  think  that  the  mere 

production  of  an  inrofanent  in  another  court,  without 
being  verified  by  some  affidavit,  is  sufficient. 

The  rule  was  about  to  be  enlarged  for  the  aflSdavit 
to  be  amended  in  this  respect^  when  the  objectioD  was 
waived :  and 

Petersdorff  showed  cause  on  the  merits.  The  bank- 
nipt  ought  not  to  be  discharged  in  this  case.  The  fiat 
issued  in  January  1835,  the  capias  issued  on  the  23d  of 
November  1835,  and  the  certificate  was  allowed  on  tbe 
6th  May  1836.  The  defendant  pleaded  to  the  actioo, 
not  setting  up  his  bankruptcy,  and  afterwards  gate  a 
cognovit  to  pay  the  debt  and  costs  three  months  after 
the  time  at  which  the  plaintiff  could  have  obtained 
judgment  in  the  regular  course  of  proceeding.  There- 
fore a  new  security  was  entered  into,  giving  the  de- 
fendant further  time,  which  suspended  the  legal  right 
of  the  plaintiff,  and  was  not  discharged  by  the  certifi- 
cate. 

Lord  Abinger  C.  B. — Do  you  call  a  cognovit  a  new 
security  ?  The  cognovit  does  not  create  a  new  debt, 
and  the  party  is  entitled  under  the  statute  to  be  dis- 
charged, if  he  is  in  custody,  for  a  cause  of  action  whidi 
existed  previous  to  the  bankruptcy,  and  to  which  tbe 
certificate  would  have  been  a  bar,  if  it  had  been  ob- 
tained in  time.  Suppose  he  had  allowed  judgment  to 
go  by  default,  would  that  be  a  new  debt?  A  cognont 
amounts  to  the  same  thing.  The  rule  must  be  abso- 
lute ;  but  you  had  better  procure  an  aflldavit  verifying 
the  inrofanent,  otherwise  the  loose  expression  of  tbe 
Lord  Chief  Baron,  in  Jacobs  v.  Phillips,  that  the  bank- 
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rapt  is  to  be  discharged  on  producing  his  certificate,        18S6. 
may  grow  into  a  precedent.     It  ought  to  have  been 
before  us  when  the  rule  was  granted. 


Osborne 

V. 

Williamson. 


Alderson  B. — The  proper  course  is  for  the  rule  to 
be  drawn  up  on  reading  the  inrolment. 

Rule  absolute  accordingly^  without  costs. 


Levi  against  Claggett. 


r       TOHN  JEMVIS  had  obtained  a  rule  to  reverse  the  where  a  de- 
outlawry  issued  afirainst  the  defendant  in  this  cause.  ^^ndaDt  was 

•^  °  abroad  when 

without  payment  of  costs^  on  two  grounds :  —  first,  the  exigent  in 

r  that  the  capias  had  been  issued  with  directions  to  the  ^^^^  7he 

■(  sheriff  to  return  it  non  est  inventus ;  secondly,  that  at  outlawry 

i  tbe  time  the  exigent  was  awarded,  the  defendant  was  payment  of 

t  beyond  seas.     The  defendant  alleged  in  his  affidavit,  costs  and  put- 

•        1  1         1  I      ^w%  1      n   J      .»     •        .  ting  in  bail  in 

that  be  went  abroad  on  the  ^th  of  April,  that  it  was  the  alternative 

BOt  to  avoid  the  process  in  this  cause,  and  that  he  re-  '"  ^^  original 

*  '       ^  action. 

tamed  to  England  before  the  proclamations :  that  he 


was 
on 


now  in  custody  in  this  action,  and  had  a  detainer 
lodged  against  him  in  another. 

Humfrey  showed  cause,  on  an  affidavit  of  the  plain- 
tiff's attorney,  stating  that  the  writ  issued  on  the  28th 
oi  April,  and  was  placed  in  the  hands  of  the  sheriff  on 
the  following  day ;  that  the  defendant  went  abroad  on 
the  latter  day,  according  to  the  deponent's  belief,  in 
order  to  avoid  his  creditors,  who  had  issued  writs 
against  him  to  the  amount  of  28,000/.,  which  he  had  no 
means  of  satisfying. 

At  first  the  court  made  the  rule  absolute  generally, 
but  afterwards  called  on  Jervis  to  state  if  he  had  any 
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1836. 


authority  for  moving  to  reverse  the  outlawry,  oo  ath 
of  the  grounds  alleged^  without  payment  of  costs. 

Jervis.  It  is  admitted  that  the  plaintiff  seat  tl 
writ  to  the  sheriff,  with  directiovis  to  return  it  mk  < 
inventus,  which  is  an  abuse  of  the  process  that  mal 
the  proceedings  irregular,  and  if  so,  the  outlawry  ooj 
to  be  reversed,  without  payment  of  costs.  Pig<M 
Drummond{d)  is  in  point.  [Alderson  B.  There  is  abc 
question  whether  you  should  not  give  bail.  Have  ; 
looked  at  Graham  v.  Henry  ?  (&)  In  that  case  it  c 
not  appear  that  the  defendant  had  gone  abroad 
avoid  being  served,  and  the  court  reversed  the  o 
lawry  on  payment  of  costs,  and  on  putting  in  bail 
pay  the  condemnation  money  or  render.]  The  qu 
tion  is,  whether  this  court  will  adopt  the  practice 
the  King's  Bench,  or  the  Common  Pleas*  Previous 
the  Uniformity  of  Process  Act  this  court  generally  f 
lowed  that  of  the  Common  Pleas.  By  the  10th  si 
tion  of  that  act,  writs  are  to  be  in  force  for  four  calc 
dar  months,  and  are  not  to  be  returned  sooner,  unk 
by  the  order  of  a  judge.  Here  the  capias  was  i 
turned  in  fifteen  days.  [Gumey  B.  The  defends 
did  not  suffer  by  that,  for  he  was  abroad.]  It  may 
said,  that  the  writ  is  to  be  kept  alive  for  four  mont 
to  benefit  the  plaintiff,  but  it  is  also  a  privilege  of  t 
defendant,  and  to  obtain  a  return  sooner  the  fan 
must  be  stated  to  a  judge,  and  must  be  such  as  woi 
entitle  the  plaintiff  to  a  distringas.  Lewis  v.  Da 
son  (c)  may  be  cited  by  the  other  side,  but  there  I 
irregularity  was  not  distinctly  shown  on  affidavit,  a 
the  proceedings  were  assumed  to  be  regular;  and 
may  be  inferred  from  what  the  court  saidj  that  if  1 

(a)  1  Biog.  N.  C.  364}  1  Scott,  264. 

{b)  1  B.  &  Aid.  131.  (c)  5  Tyr.  198. 
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proceedings  had  been  similar  to  those  in  the  present        1836. 
case  they  would  have  been  set  aside. 

As  to  the  second  point,  the  authorities  are  undoubt- 
edly against  the  defendant  with  respect  to  the  costs ; 
and  in  the  King's  Bench,  and  probably  in  the  Common 
Pleas,  the  reversal  would  only  be  made  on  payment  of 
costs  and  putting  in  bail  in  the  alternative.  [Aider'- 
son  B.  That  only  places  the  defendant  in  the  same 
situation  as  if  he  had  given  bail  at  first.  How  can  you 
claim  to  be  in  a  better  situation  ?]  On  the  first  point 
the  defendant  has  a  right  to  insist  on  the  irregularity. 
[Lord  Abinger  C.  B.  He  went  abroad  the  very  day  the 
^writ  was  put  into  the  hands  of  the  sheriff,  therefore  he 
was  non  inventus.    What  prejudice  has  he  suffered?] 

Humfrey,  A  judge's  order  was  obtained  for  the  re- 
turn of  the  capias  in  fifteen  days. 

Lord  Abinger  C.  B.-^Then  that  ground  fails  the 
defendant.  With  respect  to  the  other  point  we  think 
it  better  to  follow  the  practice  of  the  Court  of  Common 
Pleas  in  this  particular  case,  and  leave  it  for  further 
consideration  what  practice  should  be  adopted  here- 
after. The  rule  must,  therefore,  be  absolute  on  pay- 
ment of  costs,  and  putting  in  bail  in  the  alternative  in 
the  original  suit. 

Alderson  B. — I  think  the  practice  of  the  Court  of 
Common  Pleas  the  better,  but  I  may  have  a  prejudice 
in  its  favour. 

GuRNEY  B.  concurred. 

Rule  accordingly. 
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Jenks  and  Another  against  Taylor. 


Where  a  de-      A  SSUMPSIT  for  sand  sold  and  deliTered.    Pleii 
toenterasug-  ^^  ^^  1^*  ^^^'  payment  into   court;  as  to  1&. 

gestiontode-    get-off.    The  replication  to  the  first  plea  aUeged  d 

pnve  a  plain-  iii  •■•i\  Z*    m 

tiff  of  costs,  on  mages  ultra ;  and  to  the  other,  denied  the  set-off.    11 

i^*^i?"°^*-      case  was  tried  before  the  under-sherifiTof  IVorcestenik 

that  the  action 

ought  to  have   and  the  plaintiff  had  a  verdict  for  17«.  on  the  first  pk 
in  a  court^of        Humfretf  had  obtained  a  rule  to  enter  a  suggesti 

requests,  he      on  the  roll  to  deprive  the  plaintiff  of  his  costs,  oo  tl 

cannot  have 

the  costs  of  an  ground  that  the  action  should  have  been  brought 

issue,  which     ^.j^g  Birmingham  Court  of  Requests,  under  47  Gto. 

has  been  found  "^        ,  ^  » 

in  his  favour,     c.  14.. s.  12.,  which  enacts,  that  any  person  having  i 

^a?  **''^i!!™    debt  or  balance  of  account  or  otherwise,  not  ezceedi 

in  the  supe-  ' 

rior  court.        the  value  of  5/.  owing  to  him,  *'  by  or  from  any  pen 
iningJLiCourt  whomsoever  inhabiting,  residing,  or  being  within  t 

of  Requests      town  of  Birmingham  and  hamlet  of  Deritend.  or  k« 
.  Act,  (47  G.  3.  .  .         ^  ' 

c.  14.  s.  12.)>    ^"8  ^^  using  any   house,  coach-house,    wharf,  qii; 

requires  that     lodffinff,  shop,  shed,  stall,  or  stand  ;  or  usinff  or  I 

Sarties  having  ii  *•  • 

ebts  not  ex-    qucnting  the  markets  there ;  or  working  or  seekb^ 

owki*e  to^them  livelihood,  or  in  any  way  trading  or  deaUng  within  I 
from  persons    same,"  may  sue  for  it  in  the  court  of  requests.     S. 
within  Th^        deprives  of  their  costs  plaintiffs  who  sue  in  any  oti 
town  of  Bir-    court.     The  defendant  in  his  affidavit  deposed,  that 
using  orVre-     sought  his  whole  livelihood  by  manufacturing  bricks 

quenting  the     Balsall  Heathy  about  a  quarter  of  a   mile   from  t 

markets  there,  '  ^    ^ 

or  working  or  hamlet  of  Deritend^  and  selling  the  same  in  Birmi 

l^ood^o^r  i*n^  ^*^^  *  *"^  ^^^^  ^^  ^'^®  ^"°®  ^^^^  ^^^  issued,  and 
any  way  trad-  some  time  before,  he  kept  and  used  part  of  a  hoi 

ing  within  the   i"   Cheapside,   in  Birmingham^  in   the    occupation 

same,"  should  another,  for  which  he  paid  compensation,   attendi 

sue  in  the 

court  of  re-      there  daily  for  the  purpose  of  receiving  orders,  k« 
2rT^  h     -    ^"8  '"^  books,  and  transacting  his  business  of  a  brii 

ing  or  fre- 
quenting the  markets,  or  trading,  or  dealing,  must  be  with  a  view  of  tliereby  s 
stantially  obtaining  the  whole  livelihood  of  the  party. 


IN  THE  Sixth  Year  of  WILLIAM  IV.  941 

maker;    that  he    regularly  used  and  attended    and        1836, 
frequented  the  Birmingham  markets  to  sell  his  bricks        j^  ^^ 
and  buy  his  materials  for  his  business,  and  had  for    and  Another 
some  years  attended  in  Birmingham  daily  on  week      Taylor. 
days  to  buy  and  sell  in  his  trade. 

Another  point  was  made,  that  the  defendant  was 
entitled  to  have  his  costs  taxed  to  him  on  the  issue  of 
set-off,  found  in  his  favour;  hui per  Curiam  (BoHajid, 
Alderson,  and  Gurnet/  Bs.)  the  cause  must  either  re- 
main in  this  court  or  be  taken  out  of  it,  with  all  the 
legal  consequences  of  either  step.  If  the  defendant 
avails  himself  of  its  being  brought  in  this  court,  when  it 
should  have  been  commenced  elsewhere,  and  deprives 
theplaintiff  of  his  costs  on  that  ground,  he,  the  defend- 
ant, cannot  claim  to  receive  any  thing  from  the  plaintiff^ 
which  be  would  be  entitled  to  if  the  cause  remained  in 
this  court. 

A  rule  having  been  granted  on  the  other  point, 

£!rle  now  showed  cause,  on  affidavits  that  the  de- 
fendant was  a  builder,  who  made  bricks  at  Balsall 
Heath,  out  of  the  jurisdiction  of  the  court,  and  sold 
them  there  to  any  person  who  applied ;  that  he  had  built 
houses  at  that  place,  in  doing  which  he  used  the  sand 
the  subject  of  this  action.  That  he  used  the  Birming- 
ham  markets  no  more  than  any  other  person  living 
near,  and  had  often  been  absent  from  Birmingham  for 
days  together,  and  that  the  house  in  Cheapside  was  a 
shoemaker's  shop  kept  by  a  relation,  without  any  ap- 
pearance of  any  place  of  business  there,  or  any  name 
or  sign  of  the  defendant.  He  contended,  that  as  the 
defendant  did  not  obtain  substantially  his  whole  liveli- 
hood within  the  inferior  jurisdiction,  and  did  not  re- 
gularly frequent  the  markets  for  the  purpose  of  sub- 
stantially obtaining  his  living  by  trading  or  dealing 
therein,  he  was  not  entitled  to  the  benefit  of  the  act : 
for  that  the  words  "  trading  and  dealing  within  the 
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1886.       sftme/'  must  be  taken  in  conjonctioii  witfi  tkoK  spot 
^"^^^^^^^    ing  of  a  trading  and  dealing  for  the  pmrpoces  of  ib- 
and  Another   taining  the  party's  livelihood^  so  as  to  coDstitale  tk 
-.  ^'  town  the  proper  place  to  seek  him ;  otherwise  efoj 

person  travelling  through  and  purchasing  any  aride 
might  be  brought  within  the  section.  He  dtediSte- 
phens  V.  Deny  {a),  Reeves  v.  Stroud(jb),  and  Dembkf* 
Gibbs{c). 

Hnmfrey  contra,  submitted  that  Ae  aflidavits  filed 
on  the  part  of  the  plaintiff  furnished  no  answer  to  the 
positive  affidavit  of  the  defendant,  and  that  the  woids 
.  ^  using  or  frequenting  the  markets  there/'  show  dist 
it  is  not  necessary  that  he  should  get  his  whole  fifci- 
hood  within  the  jurisdiction. 

Alderson  B. — Do  you  go  the  length  of  saying,  dot 
every  tradesman  who  sends  his  servant  to  BinmMgitm 
with  goods,  which  is  trading  and  dealing  there,  ii 
within  the  act  t  The  words  **  using  or  firequenting  tk 
markets  there"  must  be  taken  in  connection  with  the 
rest  of  the  clause,  and^must  be  considered  as  meanng 
a  frequenting  of  the  markets  by  the  party,  so  as  theiriqr 
substantially  to  gain  his  whole  livelihood. 

Per  Curiam, — (Bolland,  Aldbrson,  and  GrURnr 
Bs.) 

Rule  dischaiged. 

(a)  16  East,  147.  (r)  Ibid.  583. 

(6)  1  Dowl.  P.  C.  399. 


Turner  against  Bernard. 


A  defendant      A  SSUMPSIT  for  work  and  labour,  and  on  an  s^ 
is  not  deprived  count  stated.    Plea  to  the  first  count,  payment  of 

of  the  benefit  .^  ^  r  j 

of  a  Court  of  Requests  Act  by  payment  of  money ^tOlo^.^Eibrt,  or  by  consentiDg  to  a 

trial  before  the  sheriff.  '^^'■'  . 
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^  iQs.  into  courti  to  which  the  plaintiff  replied,  da- 
nages  ultra.  At  the  trial  before  the  under-sheriff  of 
tbe  county  of  Warwicky  the  plaintiff  had  a  verdict  for 
UlOs. 

ErU  on  a  former  day  in  this  term  obtained  a  rule 
wiii  to  enter  a  suggestion,  under  the  act  mentioned  in 
liie  preceding  case,  (47  Geo.  3.  c.  14.  s.  17.)  on  an 
affidavit  that  the  defendant  resided  in  the  town  of  J3tr- 


1836. 


Tt7RNER 
V, 

Bernard. 


£eUy  now  showed  cause,  and  took  two  objections. 
IRrst,  the  act  does  not  apply  to  cases  where  money  has 
Iteen  paid  into  court.     If  the  plaintiff  had  accepted 
die  sum  paid  into  court  in  satisfaction,  and  had  discon- 
tinued the  action,  he  would  clearly  have  been  entitled 
to  his  costs  under  the  rule  of  H.  T.  4  WiU.  4.  r.  19., 
which  are  part  of  the  costs  of  which  the  defendant 
now  seeks  to  deprive  him.     He  ought  not,  therefore,  to 
be  in  a  worse  situation   by  proceeding  to  trial  and 
tfeating  the  defendant's  plea  as  a  false  plea,  which  it 
proved  to  be.    It  is  submitted  that  this  Court  of  Re- 
vest Act  cannot  prevail  where,  under  a  rule  of  court 
which  has  the  force  of  a  statute,  the  plaintiff  is  enti- 
jtkd  to  his  costs.     [Lord  Abinger  C.  B.  The  rule  sup- 
poses a  case  where  costs  are  due.]     Where  money  is 
jpaid  into  court,  which  the  plaintiff  takes  out,  it  has 
l>een  held  that  the  defendant  has  no  right  to  his  costs, 
nnder  the  43  Geo.  3.  c.  46.  s.  3.,  Rowe  v.  Rhodesia). 
^Lord  Abinger  C.  B.  How  is  the  payment  of  a  sum  of 
money  into  court  inconsistent  with  the  provisions  of  a 
Court  of  Requests  Act,  which  says,  if  a  plaintiff  does 
not  recover  a  certain  sum,  he  shall  not  have  his  costs  ?] 
Secondly,  the  cause  was  tried  before  the  under-sheriff 
hy  the  consent  of  both   parties,  and   the  defendant 
having  agreed  to  that  mode  of  trial  cannot  now  say. 


(a)  4  Tyr.  216. 
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1836.       that  the  case  should  have  been  tried  before  another 
tribunal. 


Turner 

V, 

Bernard. 


Lord  Abinoer  C.  B. — I  am  of  opinion  that  neidier 
ground  of  objection  is  sufficient  to  deprive  the  defend- 
ant of  the  benefit  of  this  act  (a).  The  rules  of  court 
and  the  statute  under  which  they  are  framed  do  net 
affect  the  Court  of  Requests'  Acts* 

Alderson  B. — In  this  case  an  action  has  been 
brought  for  a  sum  of  money  not  exceeding  5/.,  which 
might  have  been  recovered  in  the  court  of  requests^ 
The  plaintiff  never  had  a  cause  of  action  for  naore 
than  4Z.  10«.. 

GuRNEY  B.  concurred. 

Rule  absolute. 

(a)  The  latter  objection  had  previously  been  overmled  in  thif  eiat 
See  Bond  ?.  Bailey,  5  Tyr.  796. 


Doe  dem,  Humphreys  against  Owen  (a). 

In  discharging  1I>ULE  for  judgment  as  in  case  of  a  nonsuit.  The 
judgment  as  defendant  accepted  a  peremptory  undertaldngt 

in  case  of  a  but  wished  to  have  an  order  for  the  costs  of  the  dajfj 
peremptory      '*  if  Any/'  included  in  the  rule. 

undertaking, 

the  court  will  i  .      /**  j 

order  payment  Welsbj/  for  the  plaintiff  objected,  on  the  grooM 
ftayTif"'  that  it  did  not  appear  by  the  defendant's  afBda^it 
any,"  al-         that  any  costs  had  been  incurred,  and  cited  Itaff  t. 

though  it  is        OL         /iv 
not  shown  by    ^narp  {d), 

the  defendant's 

affidavit  that  (a)  Decided  in  Eiuter  term.  (6)  4  DowL  P.  C.  354. 

any  costs  have 

been  incurred. 

But  it  is  otherwise  where  it  appears  on  the  defendant's  affidavit  that  no  costs  coold 

have  been  incurred,  as  where  a  countermand  of  notice  of  trial  was  given  in  doe  time. 
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Parke  B. — You   cannot  be  prejudiced  by  a  provi-        1836. 
»on  for  payment  of  the  costs,  "  if  any ;"  for  if  none 
liave  been  incurred  you  will  have  none  to  pay.  d. 

IICMPHEEYS 

Rule  accordingly.  qwen. 

In  Tham€u  v.  Hutchinson^  in  the  present  term,  the 
same  point  arose,  and  Shark  v.  Ray  was  again  cited 
for  the  plaintiff;  but  the  court  ruled  in  accordance 
vith  the  above  decision. 

However,  in  another   case   during  the  same  term, 
Tariuckf  administrator,  v.  Bisphan,  where  the  defend- 
ant's affidavit  disclosed  that  the  notice  of  trial  given 
for  the  assizes  was  countermanded  in  due  time,  the 
eourty  in  discharging  the  rule  for  judgment  as  in  case 
t  of  a  nonsuit  on  a  peremptory  undertaking,  refused  to 
S[   make  an  order  for  payment  of  the  costs  of  the  day,  if 
any ;   Parke  B.  observing,  that  it  appeared  from  the 
defendant's  own  affidavit».that  no  costs  could  have  been 
incurred. 


KiRTON  against  Braithwaite. 

T^EBT  for  goods  sold  and  delivered,  for  work  and  The  plaintiff's 

labour,  and  on  an  account  stated.     Pleas,  first,  f^^®f"®y  ^"^}^ 
^   '      ^  '  to  the  defend- 

nmnquam  indebitatus ;  secondly,  as  to  3/.  6^.  9d.  parcel  ant,  saying, 
ftc.,  a  tender ;  whereon  issue  was  taken.     The  cause  ""afnJff's 
was  tried  before  the  under-sheriff  of  Middlesex,  when  debt,  together 
it  appeared  that  the  action  was  brought  to  recover  the  attorney's) 
aom  of  3/.  6s.  9rf.,  being  the  balance  of  an  account  charge  for  the 

fiir  stationary  supplied  by  the  plaintiff  to  the  defend-  paid  at  his 

oiiice  on  the 
fdUowing  Wednesday  at  twelve  o*c1ock,  proceedings  must  be  immediately  com- 
aienced.  About  ten  o'clock  on  the  Wednesday  a  clerk  of  the  defendant  went  to  the 
attorney's  office,  where  he  saw  a  clerk  (a  boy)  to  whom  he  tendered  the  amount  of 
tbe  debt.  The  boy  having  referred  to  the  letter  book,  refused  to  receive  the  debt  un- 
less the  charge  for  the  letter  were  also  paid.  At  eleven  o'clock  the  attorney  issued 
iIm  writ  Held  {Parke  B.  dubitante)  that  the  tender  was  good,  tlie  attorney  having 
no  right  to  charge  for  the  letter. 

VOL.  I.  3  P 
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1836.       ^^^'    ^^^  following  CTidence  was  given  to  profe  the 
^^^\r^/     tender.     On  the  8th  of  February  1836,  the  pUiDdTi 
KiRTON       attorney,  Mr  EUuns,  wrote  to  the  defendant  u  fci- 
Braithwaite.  lows : — 

"  Sir, 

**  I  am  instructed  by  my  client,  Mr.  James  Kirtan,  of  ForU 
Street,  Cavendish  Square,  to  apply  to  you  for  payment  of  the  san «( 
3/.  ^.  9d.  doe  from  you  to  him;  and  I  hare  to  inform  yon,  that »• 
less  the  same,  together  with  my  charge  as  under,  is  paid  at  bj  offitt 
by  Wednesday  next,  at  twelve  o'clock,  proceedings  will  be  ca» 
raenced  against  you  for  the  recovery  thereof  without  further  dehj. 

Debt    £3    6    9  "I  am,  &c. 

Charge   0    6    8  "  W.  M.  Eliiss. 

£3  18     5 


( 


I 


«  Mr.  Frederick  Braithwaiter 

The  clerk  of  the  defendant  swore  that  he  went,  bf 
the  defendant's  directions,  on  the  fVednesday  monmf 
before  ten  o'clock  to  Mr.  EUdns*  office,  where  be  str 
a  servant,  who  informed  him,  on  inquiring  for  Mr.  A 
kins,  that  neither  he  nor  his  clerk  had  arrived.   Be 
waited  until  a  few  minutes  after  ten,  when  a  boy,  ooe 
of  the  clerks,  came  in.     The  witness  told  him  be  had 
come  to  tender  the  amount  of  Mr.  Kirtona  demand 
against  Mr.  Braithwaite,  and  placed  3/.  6«.  9d.  oo  the 
table,  which  he  said  was  the  amount  be  was  to  tendcf* 
The  boy  refused  to  take  the  money,  unless  the  charp 
for  the  letter  was   also   paid,  and    said    the  whole 
amounted  to  3/.  13^.  5d.     The  witness  again  tendered 
the  3/.  6s,  9d.f  which  being  again  refused,  he  weii 
away.    The  boy,  on  the  other  hand,  stated,  that  haf* 
ing  referred  to  the  letter  book  he  refused  to  take  left 
than  3/.  13^.  5d.,  and  that  the  defendant's  clerk  said  be 
would  pay  the  debt,  but  would  not  pay  for  the  letter; 
that  he  put  his  hand  into  bis  waistcoat  pocket,  bat  dii 
not  take  it  out  again,  or  tender  any  money.     The  hq 
further  stated,  that  he  told  the  defendant's  clerk  to  cal 
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again  at  twelve,  which  he  did  not  do.      Mr.  JEHkins        1836. 
came  in  soon  after,  when  the  boy  told  him  he  had  de-     ^^^^^^"'^^ 
sired  the  defendant's  clerk  to  call  again.     The  boy  ^ 

said  he  had  no  authority  to  receive  the  debt.     The  Braithwaite. 
'writ  was  issued  on  the  same  day  at  eleven  o'clock.    The 
under-sheriflF  told  the  jury,  that  if  they  believed  the 
money  was  produced,  there  was,  in  his  opinion,  a  good 
tender.     The  jury  having  found  for  the  defendant, 

Knowles  obtained  a  rule  for  a  new  trial,  on  the  ground 
of  misdirection,  contending  that  the  tender  to  plaintiff's 
clerk  was  not  a  good  tender,  Bingham  v.  Allport  (a). 

Humfrey  showed  cause.  The  tender  was  sufficient. 
\JParlie  B.  The  ground  on  which  the  rule  was  granted 
was,  that  the  boy  swore  he  had  no  authority  to  re- 
ceive the  money.]  The  attorney  having  directed  the 
defendant  to  pay  the  money  at  his  office,  constituted 
the  persons  who  were  in  attendance  there  his  agents  to 
receive  it.  Barrett  v.  Deereifi)  is  a  much  stronger  case 
than  the  present. 

Knowles  contrd.  The  question  is,  whether  the  party 
to  whom  the  tender  was  made  had  authority  to  receive 
the  specific  sum  tendered  ;  for  if  he  had  not,  Goodland 
V.  Blewith(c)  shows  that  the  tender  was  insufficient* 
The  authority  to  pay  the  money  at  the  office  was  given 
by  the  letter,  which  stated  SI.  ]3s.  Sd.to  be  the  amount 
which  alone  would  be  received,  and  that  was  to  be  paid 
at  twelve  o'clock ;  whereas  the  defendant's  clerk  went 
at  an  earlier  hour,  and  tendered  a  smaller  sum.  If  this 
tender  is  good,  a  tender  to  a  laundress  would  have 
been  sufficient.  [Parke  B.  No.  According  to  the 
letter  it  must  be  to  some  clerk  at  the  office.]     Barrett 

(a)  1  Nev.  &  M.  398.  (b)  1  Nev.  &  M.  200. 

(c)  1  Campb.  477. 

3p2 
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1836.       V.  Deere  was  a  case  of  payment^  not  of  tenderi  and  rf 

^^^^^^^    the  latter  stricter  proof  of  authority  is  required  dm 

V.  the  former.    At  all  events  the  question,  whe&rtk 

BRAiTHWAnrs.  paj.^  ^^s  authorized  to  receive  the  money,  was  IvAe 

jury,  and  should  have  been  left  to  them,  which  it «» 
not. 

Lord  Abinger  C.  B. — If  it  had  not  been  for  tbe 
letter  there  would  certainly  have  been  no  authorit?  to 
make  the  tender  to  the  clerk  of  the  plaintiff's  attonej; 
but  when  that  attorney  expressly  required  the  money 
to  be  paid  at  his  office,  together  with  hb  charge  fcr 
the  application  (which  he  had  no  right  to  exact),  be 
authorized  the  payment  of  what  was  justly  due  to  any 
clerk  of  his  who  might  happen  to  be  there.  It  seems 
to  me  that  the  tender  was  good. 

Parke  B. — I  feel  some  doubt  in  this  case.  There  ii 
no  doubt,  that  to  make  a  tender  good  it  must  be  midei 
some  person  authorized  to  receive  the  money.    It 
be  assumed  here,  that  the  boy  had  no  authori^  to 
ceive  the  money,  independent  of  the  letter.     The 
tion,  therefore,  resolves  itself  into  a  consideratioo   «/ 
the  letter.     Now   the  effect  of  it  was  to  authoiiar 
the    payment  of  the    money   to    any  person  at  tlf 
office  filling  the  situation  of  a  clerk.     My  doubt  is, 
whether  it  gave  authority  to  such  a  person  to  receive  les 
than  the  3/.  13^.  5d.     It  is  true  that  the  attorney  bid 
no  right  to  exact  any  charge  for  the  letter,  but  he  sd 
might  give  a  special  authority  to  receive  that  sum  akoe. 
I  have,  therefore,  some  doubt  as  to  the  case;  butii 
the  rest  of  the  court  are  of  opinion  that  the  tender 
was  sufficient,  the  rule  must  be  discharged. 

BoLLAND   B. — I    am   of  opinion    that  the  tend 
was  good.     By  the  letter  which  authorizes  any  p 
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i   son   at  the  office   to   receive  the  money,  a  demand       1836. 
'    is  made   of  more   than  is  justly  due,  and   the  only 
.    doubt  is,  whether,  as  more  is  demanded  than  is  ten- 
dered, the  tender  is  sufficient.     It  appears  to  me  that  Braithw^ite. 
it  was,  there  being  no  ground  for  the  charge  made  by 
the  attorney. 

GuRNEY  B. — This  tender  would  not  have  been  suffi- 
cient except  for  the  letter ;  but  after  having  written 
that  letter  the  attorney  was  bound  to  attend  the  office 
himself,  or  to  have  a  clerk  there  to  receive  the  money 

for  him. 

Rule  discharged. 


Archbold  against  Smith. 

^FECIAL  assignment  of  errors  coram  vobis^  signed  Hie  common 

by  counsel,  to  which  the  defendant  had  delivered  J^^^^^^ '°  ^l' 
^  ...  ror  to  a  special 

the  common  joinder  in  error  ''  in  nulh  est  erratum,'*  assignment  of 
without  counsel's  signature.     The  plaintiff   in  error  be  signed  by° 
treated  the  plea  as  a  nullity,  and  signed  judgment,  counsel.    (§^ 
having  previously  given  notice  to  the  defendant  that  he  4  fjr^  4,  ^[  4.^ 

should  do  so,  unless  the  plea  was  si^ed  by  counsel.  ^^  K  "^ 

"^  o  ./  ground  of  eiv 

ror  coram  vobit 

Halcomh  having,  in  Easter  term,  obtained  a  rule  to  ^^^\^^  ^"^ . 
set  the  judgment  aside  for  irregularity,  with  costs,  jwatores  and 

dUtringai  are 
returned  with 

The  Attorney  General  showed  cause.     Where  the  only  one  panel 

.  .11.11  1    annexed  to 

assignment  of  errors  is  special,  and  signed  by  counsel,  both,  for  the 

the  joinder  in  error  should  also  be  signed  by  counsel.  ^*^"[^.r*'^'JI" 
This  case  is  not  within  Reg.  Gen.  Hil.  term,  4  Will.  4.  been  succes- 
sec.  4.   which  applies  only  to  joinders   in  demurrer,  by  th^^sheriff 
which  previous  to  that  rule  must  likewise  have  had  to  one  and  the 
counsel's  signature.      The  defendant  is  supposed  to 
consult   his  counsel  on  the  point,  whether  the  facts 
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1836.       amount  to  error  or  not,  and  the  counsel,  by  bis  ugoa- 
ture,  according  to  the  ancient  practice,  pledged  hiii- 
self  that  the  facts,  if  true,  did  not  amount  to  error. 
The  distinction  is  between  a  special  and  a  oommoii 
assignment  of  errors ;  the  Utter  not  being  signed  bj 
counsel,  the  common  joinder  to   it  does  not  require 
counsel's  signature  (a).     [Parft^  B.  The  conunon  join- 
der in  error  operates  as  a  demurrer  and  admits  tbe 
truth  of  the  facts,  putting  it  to  the  court  if  they  amovBt 
to  error.    Where  a  party  denies  the  facts,  he  shouU 
plead  accordingly.     Mr.  Udd  seems  to  think  that  the 
signature  of  counsel  is  only  necessary  where  tbe  pies 
is  special.     In  p.  1175,  he  says  '*  the  plea,  or  joioder 
in  error,  if  common,  need  not  be  signed  by  counsd.*] 
That  is  only  where  the  assignment  of  errors  is  ako 
common;    but  here  the   assignment    is   special    b 
TiddCs  Forms  the  common  joinder  in  error  is  giren  u 
signed  by  counsel,  which  is  an  indication  of  his  opiiiiM; 
that  it  must  be  so  signed. 

Halcomb  in  support  of  the  rule  was  stopped  by  the 
court. 

Parke  B. — This  is  a  pure  point  of  practice,  and  in 
order  that  ours  may  be  uniform  with  that  of  the  other 
courts,  the  best  way  will  be  for  us  to  inquire  what  has 
been  the  practice  of  the  courts  of  King's  Bench  and 
Common  Pleas. 

Parke  B.  shortly  afterwards  stated  that  the  Master 
of  the  King's  Bench  and  the  Prothonotaries  of  tbe 
Common  Pleas  had  certified,  that  it  is  not  necessary, 
according  to  the  practice  of  those  courts,  that  tbe  coib- 
mon  joinder  in  error  should  be  signed  by  counsel. 

(fl)  Archbold's  K.  B.  Practice,  257  j  Tidd's  Practice.  1169. 
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Per  Curiam. — The  judgment  has  been  irregularly 
ligned,  and  the  rule  to  set  aside  the  judgment  must  be 
de  absolute  with  costs. 

Rule  absolute  accordingly. 


18S6. 


The  judgment  having  been  set  aside,  the  case  came 
on  for  argument  in  the  present  term. 

The  assignment  of  errors  was  as  follows: — {a)  '^  That 
ihfaough  a  writ  of  venire  facias  juratores  was  sued  out 
in  this  action  by  and  on  behalf  of  the  said  W.  W.  Smith, 
to  wit,  on  &c.y  and  the  same  was  then  delivered  to  the 
iknesVS oi Middlesex  to  be  executed;  and  although  a 
writ  oi  distringas  juratores  was  sued  out  in  this  action 
by  and  on  behalf  of  the  said  W.  W.  Smith,  to  wit,  on 
Ac.,  and  the  same  was  then  delivered  to  the  said  sheriff 
of  Middlesex  to  be  executed ;  and  although  the  said 
iheriff,  in  and  upon  the  said  writ  of  venire  facias  jura- 
iares,  then  made  a  certain  indorsement  in  the  words 
Showing ;  viz.  '  the  execution  of  this  writ  appears  by 
Ae  panel  annexed/  and  also  the  said  sherifFy  upon  the 
laid  writ  of  distringas  juratores,  then  made  a  certain 
other  indorsement  in  the  words  following ;  viz.  *  the 
execution  of  this  writ  appears  by  the  panel  annexed/ 
yet  in  fact  there  is  but  one  panel,  and  there  never  has 
been  more  than  one  panel,  and  not  two  panels,  one  an- 
nexed to  each  of  the  said  writs,  as  by  law  there  ought 
to  be ;  and  therefore  in  this  there  is  manifest  error." 


Sir  W.  W,  Follett  for  the  plaintiff  in  error.  Is  there 
ft  return  to  the  writ  of  distringas  if  no  panel  is  annexed 
to  it?  Rogers  v.  Smith  (b)  shows  that  if  there  be  no 
leium  or  panel  it  is  error,  the  panel  being  there  held 
io  be  always  necessary.  Stat.  3  Geo.  2.  c.  25.  s.  8. 
fffoves  that  the  distringas  must  have  a  panel  annexed 

(a)  See  Rollers  Abr.  lit.  Error  (I)  pi.  7. 

(6)  1  Ad.  &  Ell.  772  ;  3  Ncv.  &  Man.  760,  5.  C. 
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1836. 

Archbold 

V, 

Smith« 


to  it ;  and  that  ancient  practice  is  again  aflSimed  in  the 
same  terms  by  6  Geo.  4.  c.  15.  s.  15.     [Lord  AhMftr 
C.  B.  In  Rogers  v.  Smith  there  was  no  return  to  the 
distringas,  or  panel  annexed  to  it  at  all.]     There  must 
be  two  panels,  for  the  returns  to   the  two  writs  o( 
venire  and  distringas  are  separately  made  on  each,  riz. 
that  the  return  to  this  writ  appears  by  the  panel  an- 
nexed.    Then  it  is  error  if  a  panel  is  uot  annexed  to 
each.     By  stat.  42  Ed.  3.  c.  11.  the  venire  must  be 
returned  before  the  trial  at  nisi  prius;  whereas  the 
distringas  being  returnable  on  the  first  day  in  bane, 
cannot  be  taken  to  be  returned  till  after  the  trial,  its 
office  being  to  show  what  jurors  made  default.    Tbea 
the  panel  in  this  case  must  be  taken  to  be  annexed  to 
the  venire,  and  the  sheriff  has  only  returned  that  writ 
The  practice  of  returning  the  jury  process  is  different 
in  country  and  town  causes.      [Lord  Abinger  C.  B. 
(after  conferring  with  the  Master) — The  practice  ia 
town  and  country   causes  is  the  same.      In  countiy 
causes  it  is  usual  to  return  the  venire  at  the  assises 
with  the  panel  annexed^  as  in  town  causes.    The  dih 
tringas  is  returned  to  the  assizes,  and  not  to  this  court] 


Halcomh  for  the  defendant  in  ern^.  The  record 
must  be  produced  in  court.  That  was  done.  The 
court  then  stopped  him. 


Lord  Abinger  C.  B. — In  the  case  cited  there  was 
no  return  to  the  distringas  or  panel  annexed  to  it; 
whereas  here  the  distringas  and  venire  have  been  re- 
turned with  one  panel  annexed  to  both.  The  questioa 
is,  whether  the  sheriff  was  bound  to  annex  a  distinct 
panel  to  each  writ,  or  whether  it  was  sufficient  to  amiez 
the  same  panel  to  both.  Both  writs  are  in  fact  re- 
turned by  the  sheriff  at  the  same  time.  As  the  panel 
annexed  to  each  must  be  verbatim  the  same,  no  possible 
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mischief  can  arise  from  annexing  the  same  to  both 
writs^  and  we  are  of  opinion  that  it  is  sufficient  to 
do  so. 

BoLLAND  B.  concurred. 

• 

Alderson  B. — ^The  argument  for  the  plaintiff  in 
error  is  inter  apices  juris.  Why  may  not  we  hold  that 
the  slieriff  has  in  fact  annexed  the  same  panel  succes- 
sively to  each  writ  by  putting  in  the  same  pin  twice,  as 
he  had  the  opportunity  to  do?  One  panel  answers 
two  purposes. 

GuRNEY  B.  concurred. 

Judgment  for  the  defendant  in  error. 


183& 

Archbold 

V, 

Smith. 


Williams  agaimt  Piggott. 

l^f  ANSEL  had  obtained  a  rule  to  set  aside  the  pro- 
ceedings in  this  cause  for  irregularity,  on  the 
ground  that  the  defendant  had  not  been  personally 
served  with  the  writ  of  summons.  From  the  affidavits 
it  appeared  that  the  writ  was  issued  for  a  debt  under 
£0/.  on  the  9th  of  May,  between  which  day  and  the 
16th  the  clerks  to  the  plaintiff's  attornies  made  repeated 
attempts  to  serve  it  at  the  defendant's  house  in  Larnb^ 
lane.  Hackney,  but  could  not  gain  admittance,  the  outer 
door  leading  into  the  fore  court  of  the  premises  being 
constantly  kept  locked ;  and  that  on  each  occasion  a 
servant  informed  them  through  a  wicket  gate,  that  the 
defendant  was  not  at  home.  On  the  16th  an  applica- 
tion was  made  to  the  defendant's  attorney  to  give  an 
undertaking  to  appear  to  the  action,  who  stated  that 
the  defendant  had  directed  him  to  appear  for  her,  but 


The  service  of 
process  Deed 
Dot  be  per- 
soDal  to  eotitle 
a  plaiDti£F  to 
eDter  a  com- 
mon appear- 
ance for  a  de- 
fendant uDder 
the  12  Geo.  ]. 
c.  29.  s.  1.  if 
circumstances 
be  shown  to 
the  court  from 
which  it  may 
be  fairly  in- 
ferred Uiat  the 
defendant  got 
the  writ 
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Williams 

V. 
PiGOOTT. 


he  wished,  before  he  ga^e  the  undertaking,  to  in 
written  instructions,  which  he  expected  to  get  in  I 
course  of  the  day.  The  undertaking  not  being  gifi 
a  clerk  of  the  plaintiff's  attornies  went  to  the  defis 
ant's  house  on  the  21st  of  May,  when  a  female  Btm 
opened  the  wicket  gate,  to  whom  he  gave  the  copy 
the  writ  in  a  sealed  envelope,  addressed  to  the  defei 
ant,  requesting  her  to  give  it  to  her  mistress,  and  t^ 
her  he  would  wait  for  an  answer.  The  servant  took  I 
packet,  and  in  a  few  minutes  came  back  to  the  gate  a 
peeped  through  the  keyhole,  and  then  returned  b 
the  house.  The  clerk,  after  waiting  some  time  k>og 
again  rang  the  bell,  when  a  man  opened  the  wicket  a 
said  no  one  was  at  home;  upon  which  the  deriL  i 
quested  the  man  to  bring  the  note  back,  who  repfi( 
'^  Oh,  no,  I  cannot  do  that.*'  The  affidavit  went  on 
state  the  belief  of  the  deponent  (who  had  been  infona 
that  the  defendant  had  been  seen  in  her  garden  i 
same  afternoon)  that  the  defendant  was  then  in  \ 
house,  and  had  opened  the  envelope  containing  the  co 
of  the  writ.  The  plaintiff  at  the  expiration  of  ei^ 
days  entered  an  appearance  for  the  defendant  und 
the  statute. 


Erie  now  showed  cause.  There  can  be  no  dou 
whatever  upon  these  affidavits  that  the  writ  has  coo 
to  the  hands  of  the  defendant,  and  there  is  no  affida' 
by  her  or  by  her  servant  that  she  did  not  receive 
In  Rhodes  v.  Innes  {a)  a  service  by  leaving  a  copy 
the  process  inclosed  in  a  letter  with  the  defendan 
son,  at  the  defendant's  residence,  which  is  similar 
the  service  here,  was  held  sufficient ;  TindcU  C.  J.  o 
serving,  that  ^'  there  is  no  magic  in  the  word  'persona 
and  a  personal  service  of  process  may  be  waived  1 
particular  circumstances,  or  by  the  conduct   of  tl 

(a)  7  Bing.  329 ;  5  M.  &  P.  153;  1  Dowl.  P.  C.  215. 


IN  THE  Sixth  Year  of  WILLIAM  IV.  955 

party."      So  berci  where   the    defendant  studiously        1836. 
keeps  out  of  the  way,  and  where  no  one  can  doubt  the     7!^^'^^'^ 

.  ''  Williams 

writ  has  reached  her,  the  service  is  tantamount  to  per-  v. 

sonal  service.    At  any  rate  there  should  have  been  an      '^'coo'"'- 

affidavit  from  the  defendant,  that  the  writ  was  never 

deUvered  to  her.     He  also  cited  Phillips  v.  EnseUia)^ 

Mansel  contrd.  The  proper  rule  for  the  guidance 
of  the  court  is  to  be  found  in  the  words  of  the  statute 
1^  Geo,  1 .  c.  29.  s.  1.  which  enacts,  that  in  cases  where 
the  defendant  is  not  arrested,  the  plaintiff  shall  serve 
the  defendant  personally  with  a  copy  of  the  process ; 
and  if  the  defendant  shall  not  appear  at  the  return  of 
the  process,  or  within  four  days  after,  it  shall  be  lawful 
for  the  plaintiff,  on  affidavit  ''of  the  personal  service  of 
such  process,"  to  enter  a  common  appearance,  or  file 
common  bail  for  the  defendant.  It  is  clear  from  the 
language  of  the  act,  that  the  service  must  be  personal, 
and  that  the  filing  of  an  affidavit  of  personal  service  is 
required  as  a  condition  precedent  before  an  appearance 
can  be  entered.  The  course  which  the  plaintiff  should 
have  pursued  was  to  apply  for  a  distringas  under  the 
3rd  section  of  the  Uniformity  of  Process  Act,  which 
provides  that  remedy  for  cases  in  which  personal  ser- 
vice cannot  be  effected.  Great  inconvenience  will 
arise  from  allowing  parties  to  make  qualified  affidavits 
of  service,  which  will  not  only  dispense  with  the  requi- 
sitions of  the  12  Geo,  1.  but  will  lead  to  the  evasion  of 
the  provisions  of  the  Uniformity  of  Process  Act  with 
respect  to  a  distringas.  In  Redpath  v.  Williams  {b) 
sending  process  by  the  post  in  a  letter  which  the  de- 
fendant refused  to  receive,  was  held  not  to  be  good 
service,  although  the  refusal  might  have  been  wilful, 
and  was  accompanied  with  a  long  avoidance  of  service. 

(a)  2  Dowl.  p.  C.  684.  (h)  3  Bing,  443  j  U  B.  Moore,  333. 
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la  Digby  v.  Thonuonia),  Taunton  J.  held  tli 
sonal  service  could  not  be  dispensed  with,  thm 
defendant  bad  penevered  in  avoiding  it.  Id  7% 
V.  PAeney(&),  PattegonJ.  said  there  ought  b 
affidavit  of  peraonal  service  to  entitle  the  plai 
file  common  bail,  and  stated  that  all  the  other 
were  of  the  same  opinion.  The  point  ia  referre 
true  principle  by  AlderMon  B.  in  Phillips  v.  Enu 
says  "  Here  it  must  be  presumed  that  the  affit 
service  was  in  the  usual  form,  and  therefore  thi 
priatine  affidavit  of  service ;  and  the  defendant  d 
say  that  he  did  not  get  the  writ."  In  that  ci 
plaintiff  prima  facie  brought  himself  within  the 
sions  of  the  statute,  but  tlie  present  pliuntiflrfa 
for  this  affidavit  has  altogether  omitted  to  refer 
word  "  personal"  with  respect  to  the  service. 


Lord  Abinoeb  C.  B. — We  should  have  been  ti 
to  give  this  case  further  consideration,  if  it  h 
been  for  the  decisions  which  have  been  referre 
the  course  of  the  argument.  The  question  is 
shall  be  deemed  personal  service,  so  as  to  satis 
words  of  the  statute.  Suppose  a  defendant  weret 
a  letter  acknowledging  the  receipt  of  another 
inclosing  the  writ,  would  that  be  sufficient  t  \\ 
sense  that  would  not  he  'personal'  service,  and  yet 
it  not  be  a  service  within  the  meaning  of  tht 
Here  there  is  a  circumstantial  affidavit,  from  wb 
may  be  fairly  inferred  that  the  defendant  got  th< 
When  therefore  she  comes  to  set  the  process  ad 
irregular,  she  ought  at  least  to  make  an  adidavii 
she  has  never  received  it;  but  she  does  nut  den 
she  has  not  possession  of  the  writ  which  she  se 
set  aside.  All  that  the  act  meant  was.  that  if  a  di 
ant  would  not  appear,  thai  a  plaintiff  might  en 


(a)  1  Dowl.  r.C.  S 


Kb)  Ibid.  4(1. 


Williams 
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appearance  for  binii  on  making  an  affidavit  of  the  per-       1836. 

sonal  service  of  the  process,  that  is  to  say,  informing 

the  court  of  circumstances  amounting  or  tantamount  to  ^] 

a  personal  service.     Rhodes  v.  Innes  is  to  this  effect,      Piooott. 

and  on  the  authority  of  that  case  this  rule  must  be 

discharged. 

Boll  AND  and  Gurnet  Bs.  concurred. 

Rule  discharged  with  costs. 


MusGRovE  against  Newell. 


THIS  was  an  action  on  the  case  for  maliciously,  and  Jhe  defendant 
having  reason- 
without  reasonable  or  probable  cause,  having  the  able  and  pro- 
plaintiff  taken  into  custody,  and  charged  before  the  f  ^^J^-^j^^ 
mayor  of  Leeds  with  an  assault  upon  the  defendant,  with  that  the  plain- 
intent  to  rob  him.     The  defendant  pleaded,  first,  not  ^  i^tteoM)/ 

guilty;  and,  secondly,  denied  that  the  plaintiff  had  to  rob  him, 

went  for  a  con— 

sustained  any    damage.      At  the  trial  before  Lord  suble,  who, 

Denman  C.  J.  at  the  Yorkshire  Spring  assizes,  the  fol-  *^?*  ?^2^  ^f 

^      ^  '  plaintiff,  told 

lowing  facts  appeared  in  evidence.  the  defendant 

The  plaintiff,  a  respectable  farmer,  wbhing  to  go  to  J^^t^lT" 
Yorky  was  waiting  for  the  York  mail,  at  the  foot  of  spectableman, 
Kirkstall  hviAge  near  Leeds,  about  eleven  o'clock  on  (the  constable) 

would  be  an- 
swerable for  his  appearance  to  answer  the  charge.   The  defendant,  however,  insisted 
on  the  constable  taking  the  plaintiff  into  custody,  and  on  the  following  day  pre- 
ferred a  charge  against  him  before  a  magistrate,  which  was  dismissed. 

In  an  action  by  the  plaintiff  against  the  defendant,  for  maliciously,  and  without 
probable  cause,  making  such  charge  before  the  magistrate,  the  judge  told  the  jury 
that  the  defendant  had  reasonable  and  probable  cause  for  making  the  charge  in  the 
first  instance,  but  that  on  the  representation  made  by  the  constable,  such  reasonable 
and  probable  cause  ceased,  and  that  if  the  jury  were  of  opinion  that  the  defendant 
ought  to  have  been,  and  was,  in  fact,  satisfied  of  the  plaintiff's  innocence,  but  per- 
sbted  in  the  charge  from  obstinacy  or  wounded  pride,  they  ought  to  find  their  verdict 
for  the  plaintiff. 

Held,  that  this  was  a  misdirection ;  for,  inasmuch  as  the  facts  remained  unaltered, 
the  reasonable  and  probable  cause  which  they  afforded  was  not  taken  away  by  the 
representation  of  character  made  by  the  constable. 
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the  night  of  the  1 1th  of  August  1S35,  bis  serrant  b 
heing  with  him,  and  his  horse  being  fastened  to 
turnpike-gate.  A  drunken  man  came  up  and  kai 
against  the  bridge,  near  to  the  place  where  they  w 
standing.  The  defendant  was  riding  across  the  brki 
and,  as  he  approached  the  plaintiff'^  the  drunken  n 
rushed  into  the  middle  of  the  road,  shouted,  and  ou 
an  attempt  as  if  to  seize  the  bridle  of  the  horse.  1 
defendant  gallopped  forward^  until  he  met  a  waggoi 
with  whom  he  retumedi  and  finding  the  three  pers< 
still  on  the  bridge,  he  called  upon  the  waggoner 
assist  him  in  apprehending  them.  After  some  wo 
had  passed,  the  defendant  went  for  a  constable,  t 
before  he  came  back  with  one,  the  drunken  man  1 
gone.  The  constable,  on  seeing  the  plaintiff^  told 
defendant  that  he  knew  him  well,  and  that  he  wa 
very  respectable  man,  and  that  he  (the  constable)  wo 
be  answerable  for  his  appearance  to  meet  the  char 
The  defendant,  however,  after  a  search  for  the  druni 
man,  insisted  on  the  constable  apprehending  I 
plaintiff,  offering  to  pay  the  latter  10/.  in  case  he  prof 
his  innocence.  The  constable  then  took  the  plain! 
into  custody,  and  he  was,  on  the  following  momir 
brought  before  the  mayor  of  Leeds,  who,  afier  h« 
ing  the  charge  preferred  by  the  defendant,  dismiss 
it,  and  discharged  the  plaintiff. 

The  Lord  Chief  Justice  told  the  jury  he  was 
opinion  that  the  defendant  had  reasonable  and  probal 
cause  for  making  the  complaint  to  the  constable,  b 
that  on  the  representation  made  by  the  latter,  such  re 
sonable  and  probable  cause  was  removed.  If,  ther 
fore,  the  jury  thought  that  the  defendant  ought  to  ha' 
been,  and  was,  in  fact,  satisfied  in  his  own  mind  of  tl 
plaintiff's  innocence,  but  persbted  in  preferring  tl 
charge  before  the  magistrate,  from  any  improper  m 
tive, — as  from  obstinacy  or  wounded  pride, — such  coi 
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duct  amounted  to  malice^  in  the  legal  acceptation  of  the  183& 
terniy  and  their  verdict  ought  to  be  for  the  plaintiff; 
but  if  they  were  of  opinion  that  the  defendant  per- 
sisted bona  fide  in  the  charge^  and  that  the  reasonable  Nbwell, 
and  probable  cause  continued,  notwithstanding  the 
explanation  of  the  constable,  they  ought  to  find  foe 
him.  The  jury  returned  a  verdict  for  the  plaintiff, 
damages  lOZ. 

Cresswell  having,  in  Easter  term,  obtained  a  rule  for 
a  new  trial,  on  the  ground  of  misdirection, 

Blackburne  and  Milner  now  showed  cause.  The 
question  is,  not  whether  the  jury  came  to  a  proper  con- 
clusion on  the  case,  but  whether  the  direction  of  the 
Chief  Justice  was  right.  It  is  submitted  it  was.  The 
real  complaint  of  the  plaintiff  against  the  defendant 
is  the  charge  made  before  the  magistrate.  It  may 
be  admitted  that  if  nothing  had  occurred  between 
the  alleged  attempt  on  the  defendant,  and  the  pre- 
ferring of  such  charge,  that  the  defendant  would  have 
been  justified  in  making  it,  but  circumstances  inter- 
vened which  ought  to  have  convinced  the  defendant 
that  there  was  no  foundation  for  his  accusation  against 
the  plaintiff.  The  learned  judge  was,  therefore,  war- 
ranted in  telling  the  jury  that  the  question  was,  whe- 
ther the  defendant  had  reasonable  and  probable  cause 
for  making  the  charge  on  the  following  day.  [^Alder- 
son  B.  Suppose  the  party  accused  calls  witnesses  to 
character  before  the  magistrate,  is  the  prosecutor 
liable  to  an  action  for  preferring  an  indictment  before 
the  grand  jury?  Lord  Ahinger  C.  B.  Where  a  man 
is  apprehended  under  circumstances  of  suspicion,  is  the 
party,  on  proof  of  the  maa's  good  character,  bound  to 
be  satisfied  he  had  no  intention  to  rob  him  ?  It  must  be 
assumed  here  that  there  was  probable  cause  in  the  first 
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instance.  The  question  is,  whether  it  continaediti 
time  of  preferring  the  charge?]  That  was  aqueil 
for  the  jury.  [Alderson  B.  The  real  question  ii,  « 
the  circumstances  connected  with  the  charge  sad 
might  induce  a  reasonable  presumption  that  there 
an  intention  to  rob  the  defendant  T]  Suppose,  inst 
of  a  day,  a  year  had  passed  before  the  charge  wts  | 
ferredi  would  it  not  have  been  a  question  whetha 
then  had  reasonable  or  probable  cause  for  making 
If  intervening  circumstances  are  not  to  a£fect  the  | 
bable  cause,  a  party  may  persist  in  preferring  a  cb 
whether  he  believes  it  or  not.  Here  the  whole 
cumstances  formed  one  and  the  same  transactioii, 
cannot  be  separated.  The  chain  of  facts  commeii 
with  the  drunken  man  seizing  hold  of  the  bridle  of 
defendant's  horse,  and  ended  with  the  defendant  gr 
the  plaintiff  in  charge.  The  representation  of 
constable  must  have  satisfied  the  defendant  of 
plaintiff's  innocence;  at  any  rate  it  was  a  proper  qi 
tion  to  be  left  to  the  jury,  whether  he  ought  not  to  fa 
been  so  satisfied.  The  case  depending  partly  onu 
ter  of  fact,  and  partly  on  matter  of  law,  the  lear 
judge  was  right  in  submitting  all  the  circumstance 
the  jury,  and  leaving  them  to  judge  of  the  reasoni 
and  probable  cause ;  Venafra  v.  Johnson(^a),  APDon 
V.  Rooke{h),  Nicholson  v.  Cog  kill  (c),  [^Alderson 
All  the  principles  apphcable  to  the  present  case 
beautifully  laid  down  in  Johnstone  v.  Sutton  (J).] 

Cresswell  and  Addison  in  support  of  the  rule.  1 
error  of  the  learned  judge  has  arisen  from  not  keef 
the  two  questions  of  law  distinct  in  his  mind.  Firs 
all  he  said  there  was  no  malice,  because  there  was  ] 


(a)  10  Bing.  301  ;  3  M.  &  Sc.  847. 
(6)  «  Bing.  N.  C.  217 ;  2  Scott.  359. 
(d)  1  T.  R.  644. 


(c)   4  B.  &  C.  21. 
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ible  cause,  and  then  said,  that  if  the  defendant  after-        1836. 

drds  persisted  obstinately  in  making  the  charge,  there 

B  malice;  thus  treating  the  two  as  interchangeable 

EOS  (a).     It  is  a  mistake  to  suppose  that  the  question      Nbwell. 

probable  cause  can,  under  any  circumstances,  be  a 

ration  for  the  jury.     [Alderson  B.  It  is  very  often  a 

Ljed  question.]    The  jury  are  to  find  the  real  state 

the  facts,  and  the  judge  to  decide    upon   them. 

Ofrd  AHnger  C.  B.  Suppose  a  party  is  attacked  by  a 

in.  whom  he  has  reason  to  believe  is  his  servant,  but 

.  going  home  he  finds  him  laid  up  with  a  broken  leg, 

fl  be  persists  in  charging  him  with  the  offence, — al- 

iMgh  at  first  he  has  probable  cause,  he  would  not 

kve  it  afterwards, — ^would  not  that  be  proof  both  of 

Nat  of  probable  cause  and  of  malice  ?]     Where  the 

iMa  remain  the  same,  but  the  opinion  of  the  party  may 

It  altered,  it  is  a  question  of  malice,  not  of  probable 

liBie.    From  a  want  df  probable  cause,  malice  may  be 

ifened,  but  not  the  reverse.    No  one  before  making 

Mfliarge  is  bound  to  take  into  consideration  all  the 

Mjmce  which  may  be  given  when  the  charge  is  inves- 

%iled.    It  would  be  dangerous  to  hold,  that  because 

^fttrson  might  reasonably  have  come  to  the  conclusion 

Vlt  the  accused  was  innocent,  he  ought  to  have  been 

Ittified  he  was.    In  Blackford  v.  Dod  (b)  it  was  held, 

Mr  fiurts  being  undisputed,  that  it  was  not  a  question 

'  die  jury,  whether  the  defendants  believed  they  had 

Mtfonable  cause  for  indicting  the  plaintiff.     Venafro 

Joknsen  is  distinguishable;  the  question  there  neces- 

ffly  was,  whether  the  words  employed  by  the  plain- 

^amounted  to  a  threat,  and  also  whether  the  defend- 

t  mo  understood  them.     The  rule  laid  down  in  John- 

me  ▼•  Sutton  has  never  been  altered.     Although  the 

bndant  might  be  satisfied  in  his  own  mind,  yet  if  there 

(a)  1  Campb.  206,  n.  (c)  2  B.  &  Ad.  179. 

rOL.  I.  3  Q 
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wane  facts  constitutkig  a  {wobahle  coubc^  lieUti 
to  firefer  the  charge  and  have  it  properly  inwiijgi 

Lord  Abinger  C.  B. — I  am  of  ojiioiDn  thM  i 
ought  io  be  a  new  triaL  This  is  certainly  a  cm 
some  lucety,  as  are  most  of  the  cases  in  wbkk 
qoesdoDS  of  probable  cause  and  of  malice  are  n 
together :  yet  there  is  no  doubt  as  to  the  fiiiiK 
govemmg  such  cases,  which  cannot  be  better  had  i 
dum  in  Joknstone  v.  Sutton.  In  order  to  si^poi 
action  of  this  nature  there  must  be  both  a  want  ol 
sonable  and  probable  cause,  and  m^oe  in  the  dd 
ant  Where  there  is  probable  cause,  even  if  tha 
excessive  malice,  the  action  cannot  be  mainta 
Where  there  is  a  total  abseace  o£  probaUe  oni 
jury  may  infer  malice  ;  for  in  such  «  case,  the  psri 
making  the  charge  can  only  be  actuated  by  a  aui 
motive.  But  you  cannot  infer  from  any  degii 
malice  a  want  of  probable  cause ;  diat  stands  Uf 
class  of  facts  by  themselves.  Here  the  lord  cUd 
tice  seems  to  have  told  the  jury  that  the  circumsti 
at  first  constituted  a  probable  cause ;  but  he  api 
to  have  gone  a  step  further,  and  said,  that  aAen 
the  ground  of  suspicion  was  removed.  Now,  i 
meant  by  that  to  say,  that  the  account  which  the 
stable  gave  of  the  plaintiff  removed  the  probable  o 
I  think  he  was  wrong,  for  evidence  as  to  the  chan 
of  the  party  does  not  alter  the  facts,  although  it 
weaken  the  inference  to  be  drawn  from  them.  1 
ever  such  a  representation  might  affect  the  mind 
reasonable  man,  the  facts  themselves  reoMuned 
same  ;  and  can  it  be  said,  because  a  party  having 
ground  of  suspicion  is  told  by  a  constable  thai 
person  is  of  good  character,  the  original  probable  < 
is  thereby  taken  away  ?  It  seems  to  me  that  it  « 
be  dangerous  to  allow  such  an  attestation  to  affec 
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"  prosecutor,  who  is  not  bound  to  believe  it.  If  thcrelbre 
•  tbe  chief  justice  meant  to  say  that  the  aceoont  of  the 
constable  did  away  with  the  probable  cause,  I  think  he 
>  was  wrong.  Judging  from  his  notesi  he  appears  also 
■  to  have  thought,  that  as  the  representation  of  the  coo^ 
:  stable  ought  to  have  removed  the  probable  causOi  the 
I  question  of  malice  was  the  only  question  for  the  jury. 
Supposing  there  was  probable  cause  at  first,  but  that 
afterwards  the  defendant  ought  to  have  been  satisfied, 
the  chief  justice  seems  to  have  left  it  to  the  jury  to 
say  whether  the  defendant  was  so  satisfied.  I  should 
say,  his  lordship  was  here  also  in  error.  For,  admit- 
ting the  probable  cause,  you  cannot  say  that  because 
the  defendant  should  have  believed  the  constable,  but 
did  not  do  so,  that  therefore  be  was  actuated  by 
malice.  Here  there  is  no  pretence  for  inferring  malice, 
except  from  that  circumstance.  It  struck  me  at  first, 
that  if  the  subsequent  facts  were  such  as  ought  to  have 
satisfied  the  defendant,  that  would  take  away  tbe  pn>> 
bable  cause ;  but  on  consideration  there  is  a  clear  dis- 
tinction between  facts  which  alter  the  original  ikcts, 
and  a  representation  of  character.  If,  after  charging  A. 
with  an  offence,  a  fact  comes  to  your  knowledge  proving 
that  he  could  not  have  committed  it,  I  think  that  takes 
away  the  probable  cause ;  but  it  would  be  very  dan- 
gerous to  hold  that  the  probable  cause  b  removed  by 
a  mere  representation  as  to  character.  Evidence  to 
character  is  firequently  admitted  on  examinations  before 
magistrates,  and  no  case  has  ever  gone  the  length  of  say- 
ing that  such  evidence  takes  away  the  probable  cause. 
Character  may  and  ought  to  have  great  weight,  but  still 
it  does  not  alter  the  facts,  and  consequently  I  conceive 
that  it  was  not  a  point  for  the  jury  whether  in  this  case 
the  defendant  was  or  ought  to  have  been  satisfied. 


1836. 

MUSGROVE 

9, 

Nbwell. 


BoLLAND  B. — I  am  also  of  opinion  that  there  ought 
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to  be  a  new  trial.  The  rule  of  law  laid  down  m  Ji 
stone  V.  Sutton^  applicable  to  this  case,  has  alwapl 
held  to  be  the  correct  one ;  it  was  founded  on 
authority  of  Reynolds  v.  Kennedy  (^a),  in  wUdi 
question  was  fully  considered.  One  of  the  grom 
distinction  taken  in  Johnstone  ▼•  Sutton  is,  that  prol 
cause  is  a  mixed  question  of  law  and  fieict.  In  Va 
V.  Johnson  it  was  thought  to  be  a  question  for  the 
in  what  sense  the  words  were  used,  and  the  ac 
panying  circumstances  showed  that  it  was  impoi 
the  defendant  could  have  believed  that  the  piaii 
words  were  seriously  meant  as  a  threat,  and  o 
quently  there  was  no  probable  cause  for  the  ii 
But  the  case  before  us  does  not  move  upon  the 
facts,  for  here  it  is  admitted  that  ori^nally  then 
probable  cause,  and  it  is  only  on  the  repreaenl 
made  by  the  constable  as  to  the  plaintiflTs  chan 
that  we  are  called  upon  to  say  that  the  defendan 
no  probable  cause  for  preferring  the  charge  s{ 
the  defendant.  Upon  that  point,  for  the  reasons  c 
by  my  lord,  I  am  of  opinion  that  there  ought  to 
new  trial. 


Alderson  B. — I  concur  in  the  opinion  that 
ought  to  be  a  new  trial.    It  appears    that  the 
proved  were  such  as  in  the  opinion  of  the  chief  ji 
amounted  at  first  to  a  reasonable  and  probable 
for  the  defendant  to  believe  that  the  persons  met 
rob  him.     Then  upon  the  constable  making  a  i 
sentation  as  to  the  plaintiflTs  good  character,  his 
ship  seems  to  have  thought  that  the   reasonabk 
probable  cause  was  removed.     It  appears  to  mCj 
the  additional  facts,  in  order  to  have  that  efl^t,  < 
to  be  such  as  either  altered  the   original  faci 
showed  that  they  could  not  possibly  have  happ 

(a)  1  WiU.  232. 
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Here  the  circumstances  of  suspicion  remain  the  same, 
the  inference  from  them  only  is  weakened.  With 
respect  to  the  question  of  malice,  if  the  defendant  pro- 
ceeded, though  he  believed  there  was  no  reasonable 
or  probable  cause,  I  confess  I  should  doubt  whether 
it  might  not  properly  be  left  to  the  jury  to  decide 
whether  his  conduct  was  not  malicious.  If  he  was  in 
truth  satisfied  with  the  representation,  the  jury  might 
fairly  infer  that  in  going  on  he  could  only  be  actuated 
by  a  malicious  motive. 
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GuRNEY  B. — My  dissent  from  the  ruling  of  the  chief 
justice  is  confined  to  the  question  of  reasonable  and  pro- 
bable cause.  I  do  not  concur  in  the  opinion  which  he 
seems  to  have  expressed,  that  the  representation  as  to 
character  took  away  the  probable  cause. 

Rule  absolute. 


Warner  and  Others  against  M*Kay- 

A  SSUMPSIT  for  goods  sold  and  delivered.     Pleas,  ^  ^^       ^ 
as  to  all  the  money  mentioned  in  the  declaration,  goods  was 
except  as  to  85/.,  first,  non  assumpsit :  secondly,  pay-  fojtoreto  seU 

who  on  the  6th 
of  February  sold  one  parcel  to  the  defendant,  and  delivered  him  an  invoice  in  their 
own  names.  On  the  13th  the  defendant  applied  to  purchase  another  parcel,  when 
the  factors  said  they  must  write  to  their  principals.  Some  days  afterwards  they  in- 
formed defendant  of  the  answer  of  the  principals,  and  on  the  20th  the  defendant 
bought  a  second  parcel  at  the  price  named  by  them,  and  thereupon  the  factors 
delivered  to  him  an  invoice  and  a  bought  note  in  the  name  of  such  principals.  The 
goods  were  to  be  paid  for  at  four  months  in  cash.  On  the  same  day,  and  on  several 
occasions  afterwards  within  the  four  months,  the  defendant  made  payments  to  the 
fJBu^tors,  but  not  expressly  on  account  of  the  goods  in  question.  It  was  proved,  that  the 
practice  of  the  factors,  when  they  sold  goods  on  their  own  account,  to  pay  advances 
made  by  them,  was  to  deliver  an  invoice  in  their  own  names,  but  when  they  sold  merely 
as  brokers  to  deliver  a  bought  note  also.  The  owners  of  the  goods  having  brought  an 
action  against  the  defendant  for  the  price  of  the  parcel  sold  on  the  6th  of  February, 
the  jury  found  that  the  factors  communicated  to  the  defendant  the  fact,  that  they 
sold  the  goods  for  other  persons  as  principals,  but  that  the  defendant,  on  the  6th,  and 
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1836.       ment :  diirdly,  that  the  plaintifiB  sold  the  goodi  in  die 
^P^^^"^^    declaration  mentioned,  through  the  agenqf  of  certaii 
and  O&ers    persons^  to  wit,  Messrs.  Badenoch  and  ./tfiiAtaipayit 
M^Kat       J^verpoolf  who  at  the  time  of  the  sale  and  defivoj 
thereof  were  the  factors  and  agents  of  the  plsiptift^ 
and  intrusted  by  diem  as  such  factors  and  aganti  vifr 
the  said  goods,  and  with  the  consent  of  the  pfaanlift 
sold  them  to  the  defendant  In  their  own  naiKy  as  te 
true  and  sole  owners  thereof  and  then  appeared  to  he 
the  true  and  sole  owners  thereof,  by  the  phuntifi'  ooa» 
sent,  and  that  the  plaintiflb  did  not  appear  to  be  ik 
proprietors  or  owners  of  the  said  goods,  or  inteifalel 
therein ;   and  that   the   defendant    bought  them  d 
Badenoch  and  Jenkinson  as  their  own  goods,  and  dU 
not  know,  and  had  not  the  means  of  known^,  that  dw 
goods  belonged  to  the  plaintiffs.    The  plea  cornkM 
by  averring,  that  Badenoch  and  Jenkinsan,  at  the  te 
of  the  said  sale,  was  indebted  to  the  defendant  is  a 
large  sum  of  money,  out  of  which  he  proposed  to  Kt 
off  the  price  of  the  goods.     Fourdily,  that  the  d^ 
fendant  having  bought  the  goods   of  Badenoch  oi 
Jenkinson  under  the  circumstances  detailed  in  the  pn- 
ceding  plea,  paid  them  for  such  goods  by  his  accept- 
ance.   The  defendant  then  pleaded  payment  into  eovt 
of  the  852.    The  plaindffs  denied  the  payment  aDegel 
in  die  second  plea,  replied  de  injuria  to  the  third  wk 
fourth  pleas,  and  to  the  last  plea,  acceptance  of  dK 
852.  in  satisfaction  of  that  amount.     At  the  trial  bebie 
Parke  B.  at  the  last  Liverpool  spring  assizes,  die  fol- 
lowing facts  appeared  in  evidence. 

Towards  the  end  of  1884  the  plaintiffs,  who  weie 
wholesale  grocers  in  London^  shipped  to  JAverfmi^ 

until  the  20th  of  February y  bonAJide  believed  that  they  sold  to  pay  themselfes  »1- 
vances ;  and  that  the  defendant,  using  the  ordinary  precaution  of  merchants,  ms 
not  bound  to  make  further  inquiry.  Held,  that  the  defendant  was  entitled, » 
against  the  plaintiffs;  to  set  off  the  payments  which  he  had  made  to  the  factors. 
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wrgo  of  currantSy  a  portion  of  which  were  damaged, 
nuployed  Messrs.  Badenaeh  and  Jenkint^n^  bio- 
at    that    place,   to    dispose    of  the  cargo,   to 
the  biUs  of  lading  were  indorsed.    On  the  6th 
1835,  Badenoch  and  Jenkinson   sold  the 
part  of  the  currants  to  the  defendant,  a 
in  Liverpool^  and  delivered  to  him  an  imroice  in 
ow»  names.     On  the  13th  the  defendant  made 
an  offer  lor  a  parcel  of  undamaged  currants  at  a 
price,  when  tbej  told  him  they  must  write  to 
principals.     Some  days  afterwards  they  com- 
■Mininited  to  him  the  answer  of  the  plaintifis  demand- 
AiiK  a  higher  price,  which  the  defendant  agreed  to  ghre, 
Wid  on  the  90th  Badenoch  and  Jenkinson  delivered  to 
$im  a  bought  note  and  invoice,  in  the  names  of  the 
ybintiffs  as  the  vendors.    Both  parcels  were  to  be 
|Hdd  tot  hi  cash  at  four  months.    On  the  day  last 
itioned  the  defendant,  on  the  appUcation  of  Jenhin* 
accepted  a  bill  for  SOOL,  but  not  expressly  on  ac- 
of  the  goods  in  question,  and  made  other  ad- 
to  Jenkinson,  which  covered  the  price  of  the 
flnt  parcel  of  currants,  with  the  exception  of  the  85f. 
paid  into  court.     The  defendant  paid  the  plaintifib  the 
amount  of  the  second  parcel  according  to  his  contract, 
-ll  was  proved  that  Badenoch  and  Jenkinson  sometimes 
mM  goods  on  their  own  account,  in  order  to  pay  them- 
aelves  advances,  and  at  other  times  as  brokers ;  and 
tfaaty  in  the  former  case,  their  practice  was  to  send  in- 
^mces  in  their  own  names,  in  the  latter  they  delivered 
aiM>  bought  notes.     The  plaintiflb  were  indebted  to 
JBadenoeh  and  Jenkinson  for  advances  made  on  this 
aatgo,  but  to  what  extent  did  not  appear.     The  ques- 
between  the  parties  was,  whether  the  defendant 
entitled  as  against  the  plaintifls  to  deduct  the  sum 
paid  by  him  to  Badenoch  Mid  Jenkinson  upon  the  bill 
af  exchange  and  the  other  monies  which  he  subse* 
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1836.       quently  advanced  to  them.     The  learned  baroQ  told 
^■^^^^^^"^-^    the  jury,  that  the  bill  could  not  be  considered  as  juqf- 
aDd^Others     ^^^^  ^^^  ^^^  goods,  but  that  if  they  were  of  opimoB 
^^*  that  Badenoch  and  Jenhinson  sold  the  goods  in  qiKi- 

tion  on  their  own  account,  and  that  the  defendant  ioss 
fide  believed  they  had  authority  to  do  so,  then  die 
plaintiffs  were  bound  by  all  the  equities  which  exisled 
against  Badenoch  and  Jenkinson,  and  must  aOow  the 
defendant  to  set  off  the  amount  of  his  advances  to  thai 
against  the  goods.    The  jury  found  that  BadeMck  and 
Jenkinson  had  communicated  to  the  defendant  the  fiMt, 
that  they  sold  the  goods  for  other  persons  as  prind^Mh^ 
but  that  the  defendant  on  the  6th  of  February^  ni 
until  the  20th,  bonA  Jide  believed  that  he  was  purdiM: 
ing  from  Badenoch  and  Jenkinson,  and  that  they  sold 
the  goods  to  pay  themselves  advances — that  the  de- 
fendant, using  the  ordinary  precaution  of  mercfaanli^ 
was  not  bound  to  make  any  further  inquiry  on  the 
20th,  when  he  accepted  the  bill.    The  verdict  opoa 
this  finding  was  entered  for  the  defendant,  with  leife 
for  the  plaintiffs  to  move  to  enter  a  verdict  for  163iL,if 
the  court  should  think  that  they  were  entitled,  under 
the  circumstances,  to  recover. 

Cresswellf  in  Easter  term,  obtained  a  rule  nisi  accord- 
ingly, and  contended  that  the  learned  judge  had  nut- 
directed  the  jury. 

Alexander  and  Cromptan  now  showed  cause.  It 
is  submitted  that  this  verdict  ought  not  to  be  dis- 
turbed. The  defendant  is  clearly  entitled  to  setoff 
his  payments  to  Badenoch  and  Jenkinson  against  the 
price  of  the  goods.  It  was  proved  that  Badenoch  aod 
Jenkinson  were  in  the  habit,  where  they  sold  as  prin- 
cipals, to  deliver  an  invoice  in  their  own  names;  and 
where  as  brokers,  to  deliver  bought  notes ;  and  in  die 
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present  instance  they  adopted  the  former  mode  of  deal-       1836. 
ing  with  respect  to  the  first  parcel  of  goods,  and  the    ^tT^^^^^*^ 
latter  mode   as  regarded  the   second  parcel.      The    and  Others 
question  arising  in  this  case  has  never  been  precisely 
determined,  but  it  falls  within  rules  of  law  which  are 
well  defined  and  understood.    The  character  of  broker 
is  materially  different  from  that  of  factor,  and  there- 
fore where  a  broker  sells  goods  without  disclosing  the 
name  of  his  principal,  it  is  held  that  he  acts  beyond 
the  scope  of  his  authority,  and  that  the  buyer  cannot 
set  off*  a  debt  due  from  the  broker  to  him,  against  the 
demand  for  the  price  of  the  goods  made  by  the  prin- 
^pal;  Baring  v.  Corrie{a).    A  factor,  on  the  other 
handy  has  a  right  to  sell  in  his  own  name  as  principal, 
being  trusted  with  the  possession  of  the  goods,  the  in- 
dida  of  the  property,  and  the  purchaser  has  a  right  to 
consider  him  as  the  principal,  unless  the  factor  discloses 
that  he  is  acting  merely  as  the  agent  of  his  agent,  and 
not  on  his  own  account ;  Hudson  v.  Granger  (6),  Carr 
▼•  Hinchliff(c).     The  question  is,  whether  this  case  is 
taken  out  of  the  general  rule  of  law,  by  Badenoch  and 
Jenkinson  communicating  to  the  defendant  that  the 
goods  were  the  plaintiffs.     The  communication  gave 
no  information  to  the  defendant  from  which  he  could 
infer  that  the  factors  were  acting  improperly  towards 
dieir  principals ;  though  he  is  told  the  goods  belonged 
to  the  plaintiffs,  he  has  no  reason  to  believe  that  the 
factors  had  not  a  right  to  sell  them.     Were  the  factors 
acting  within  the  scope  of  their  authority  ?     No  infor- 
mation is  given  to  the  defendant  that  they  were  acting 
beyond  it ;  and  the  course  of  dealing  adopted  by  them 
was  equivalent  to  an  express  declaration,  that  although 
'the  goods  belonged  to  others,  they  had  a  right  to  sell 
them.     The  defendant  was  not  bound  to  write  to  Lon" 

(a)  2  B.  &  Aid.  137.  (h)  5  6.  &  Aid.  27. 

(c)  4  B.  fie  C.  647. 
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18361  don  to  ask  the  plaintiffii  the  state  of  the  aecotnia  be- 

^'^'^^^'^^  tween  them  and  the  fiictors ;  for  the  information  mtea 

and  Otben  ^  perfectly  consiatent  with  the  belief  that  they  vcK 

M.Lr.  »cti"g  within  Ae«  authority.    The  jury  found  expn^ly 


that  the  defendant  bond  fide  believed  that 
and  JenJunsim  were  selling  to  p»y  adTanoes»  and  thai 
he  was  not  hound  as  a  merchant  to  make  fbither  la- 
quiry.  They  havej  therefore,  found  thai  he  made  ths 
payments  under  a  band  fide  behef  that  the  atate  of  se* 
counts  between  the  fitctors  and  their  principals  m 
such  as  to  entitle  the  former  to  deal  with  the  goods  si 
their  own,  and  that  he  was  not  called  upon  to  inqan 
whether  the  amount  of  the  goods  would  asore  dna 
cover  the  debt  due  from  the  principals  to  the  fiidan. 
[Parke  B.  There  was  no  question  left  to  the  jiiiy  ai 
to  the  precise  amonnt  due  to  the  factors ;  I  dkl  not 
think  it  material.]  This  case  is  distinguishabk  frosi 
Moore  v.  Ckmentson  (a) ;  for  there  the  purchaser  had 
express  notice  that  the  goods  belonged  to  a  lUid 
party.  [Lord  Abinger  C.  B.  That  case  is  moie  likt 
the  present  than  any  other.  It  does  not  seem  ccmii* 
tent  with  some  other  cases.  Parke  B.  Lord  EUof 
borough  appears  to  have  considered  that  the  notice  v» 
given  before  there  was  any  binding  contract  betwea 
the  parties.  On  that  supposition  it  is  consist^it  wilh 
the  other  authorities.]  That  case  seems  to  have  bees 
considered  as  a  sale  by  the  principal^  whereas  heie 
Badenoch  and  Jenhinson  were  selling  on  their  own  ac- 
count ;  for  that  is  the  effect  of  the  evidence,  and  of  tht 
finding  of  the  jury.  Ever  since  the  case  of  Driai- 
toater  v.  Goodwin  {b)  the  law  has  been  taken  to  bs, 
that  as  between  a  factor  and  his  principal,  the  fonner 
has  a  right  to  sell  goods  in  lib  own  name»  by  virtue  of 
his  general  authority,  and  has  a  hen  on  the  goods  sod 
on  the  price  of  them,  for  a  general  balance  of  accounts. 

(a)  2  Camp.  22.  (b)  Cowp.  251. 
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So  here  Badenoch  and  Jenkinstm  either  sold  under  their       1836. 
general  authority  as  factors,  or  if  diey  had  a  lien,  to    ^"^T"^^^ 
indemnify  themselves.    In  Coates  ▼.  Lewes  (a),  where    ^id  Others 
the  owner  of  the  goods  allowed  a  broker  to  sell  them 
in  his  own  name  as  principal,  Lord  EUenborcittgh  held, 
that  the  buyers  were  discharged  by  payment  to  him. 
£liOrd  Abinger  C.  B.  In  that  case  the  broker  was  a 
fiictor  pro  hoc  vice."]    That  case,  therefore,  is  the  same 
as  a  factor  selling  in  bis  own  name.    It  is  a  fallacy  to 
Bay  that  the  factors  in  the  present  case  disclosed  the 
names  of  their  principals.    The  authorities  as  to  the 
diadosure  of  the  principals,  are  cases  where  the  factors 
liaTe  made  it  known  that  they  were  selling  for  their 
principals ;  whereas  here  the  factors,  by  their  conduct, 
induced  the  defendant  to  beliere  that  they  were  selling 
on  their  own  account.    This  case,  consequently,  falls 
within  the  general  rule ;  which  b,  that  where  a  pur- 
chaser is  led  to  give  credit  to  the  factor  by  his  having 
pcNsession  of  the  goods,  and  holding  himself  out  as 
the  principal,  the  party  giving  him  such  a  general 
audiority  is,  as  between  two  innocent  parties,  the  one 
who  ought  to  suffer. 

Cresswett  and  Wightman  contri^.  This  rule  was  moved 
on  the  ground  of  misdirection  by  the  learned  judge, 
and  consequently  is  not  met  by  the  finding  of  the  jury, 
which  was  subsequent  to  such  misdirection.  It  is  sub- 
mitted that  the  defendant  cannot,  under  the  circum- 
atances,  avail  himself  of  his  payments  to  the  factors. 
It  was  not  expressly  decided,  in  Drinkwater  v.  Cfood- 
spta,  that  a  factor  has  a  right  of  lien ;  that  case  may, 
therefore,  be  laid  out  of  consideration.  Unless  there  b 
a  course  of  dealing  authorizing  it,  a  factor  has  no  right 
to  sell  the  goods  of  the  principal.    [Parke  B.  How  is 

(a)  1  Camp.  444. 
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he  to  reimburse  himself  for  adTances  ?]  Where  a  pr 
cipal  sends  an  assorted  cargo^  with  a  limit  as  to  pri 
the  factor  has  no  right  to  sell  a  portion  of  it  to  rq 
his  own  advances.  [Lord  Abinger  C  B.  He  mayb 
no  right  as  between  himself  and  the  principal^  but  i 
does  not  bind  other  parties.]  The  ground  on  wh 
the  cases,  which  have  been  referred  to  on  the  odier  i 
were  decided,  will  be  found  to  be  the  same  in  substa 
as  that  taken  in  George  v.  Claggett  {a\  namelji  that 
purchaser  had  no  notice  at  all  that  the  factor  was 
the  principal.  There  is  a  second  class  of  cases,  wl 
establish  that  where  a  principal  intrusts  a  factor  i 
goods  for  sale,  the  latter  has  a  right  to  sell,  and  thef 
chaser  to  pay  for  them,  where  the  payment  is  m 
according  to  the  contract  authorized  by  the  princij 
The  present  case  does  not  fall  within  that  class 
cases,  for  there  was  no  payment  pursuant  to  the  c 
tracti  but  a  mere  advance  of  money  by  the  defendi 
Neither  is  it  within  George  v.  Claggett^  for  he  I 
notice  of  the  principals.  The  factors  primdfade  1 
no  right  to  sell,  because  they  had  principals  in  Loud 
and  that  being  made  known  to  the  defendant,  he  \ 
bound  to  inquire  whether  they  had  authority  to 
or  not.  With  respect  to  the  finding  of  the  jury,  if  tl 
had  found  that  the  defendant  had  no  notice  of  i 
plaintiffs,  and  that  he  believed  they  were  selling 
themselves,  that  might  have  been  sufficient,  but  1 
jury  had  no  authority  to  consider  whether  the  < 
fendant  believed  that  Badenoch  and  Jenkinson  hac 
right  to  sell  on  their  own  account.  The  belief  of  1 
defendant  is  immaterial.  Where  a  buyer  rests  satis£ 
with  the  statement  of  the  factor,  after  notice  of  a  pr 
cipal,  he  must  take  the  responsibility.  A  brol 
prima  facie  is  selling  for  another,  and  so  is  a  fact 
who  discloses  that  he  has  a  principal ;  and  here,  wli 

(a)  7  T.  R.  359  ;  Peake's  Addit.  N.  P.  C.  131. 
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JBadenoch  and  JenMnson  informed  the  defendant  that       .1836. 
their  principals  lived  in  London,  the  distinction  be-    ^^^'^"^^ 

W  ARNER 

tween  them  and  brokers  ceased.  In  Coates  v.  Lewes,  and  Others 
Ae  party,  though  a  broker,  was,  in  that  particular  in-  mck^y 
stance*  acting  as  a  factor.  Moore  v.  Chmentson  is 
strictly  in  point.  So  in  Westwood  v.  Bell  {a),  it  was 
held,  that  where  a  party  effects  a  policy  with  an  insur- 
ance broker,  without  notice  that  he  is  not  the  principal, 
such  broker  has  a  lien  upon  the  policy  as  against  the 
principal,  for  his  general  balance.  [Lord  Abinger  C.B. 
Have  you  any  case  where  the  factor,  known  as  such, 
has  sold  goods  in  his  own  name  without  notice  of  his 
principal,  and  payment  to  him  before  the  money  was 
dne,  according  to  the  contract,  has  been  set  aside  ?] 
Vo,  but  it  is  clear,  on  principle,  that  such  a  payment 
is  not  good.  [Parke  B.  Here  the  factors  sell  the  goods 
as  their  own.  The  question  is,  whether  the  defendant, 
living  been  informed  that  the  goods  belonged  to  prin- 
cipals in  London,  should  not  have  made  further  in- 
quiry?] It  b  submitted,  that  to  make  this  payment 
on  account  a  payment  in  respect  of  the  goods,  it  should 
have  been  shown  that  the  defendant  had  no  know- 
ledge that  the  goods  belonged  to  third  parties.  Al- 
though the  defendant  had  known  that  there  was 
nothing  due  from  the  principals  to  the  factors,  if  he  had . 
made  the  payment  according  to  the  contract,  he  would 
have  been  discharged,  but,  under  the  circumstances, 
he  is  clearly  responsible.  In  many  of  the  cases  it  will 
he  found  that  the  factor  acted  not  simply  as  such,  but 
under  a  del  credere  commission,  which  renders  him 
absolutely  liable  to  the  owner.  [Parke  B.  In  George 
V.  ClaggetHjb)  Lord  Kenyon  says  that  makes  no  differ- 
ence.] In  Morris  v.  Cleasley{c)  Bayley  J.  seems  to 
have  thought  it  did.    [Lord  Abinger  C.B.  That  circum- 

(a)  4  Camp.  349.  (b)  Peake's  Addit.  N.  P.  C.  134. 

(c)  1  M.  &  S.  576.    But  see  4  M.  &  S.  bOQ. 
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1886.  stance  cannot  have  any  effect  as  between  tbe  fiiictor  and 
^^^"v^^^  the  purchaser,  for  the  latter  does  not  know  whetlier 
and^Otheri  ^  former  has  a  del  credere  commission  or  not.]  It 
would  be  going  much  £eurther  than  any  case  has  jet 
done,  to  hold  that  this  defendant  after  notice  is  mtitU 
to  treat  the  factors  as  the  principals,  so  as  to  avd 
himself,  as  against  the  plaintiffl,  of  payments  niide  lo 
them. 

Cur.  adv.  vuU. 

The  judgment  of  the  court  was  afterwards  deli? eitd 

Lord  Abingkr  C.  B.— (After  stating  the  bets,  Ui 

lordship  proceeded :) — ^The  question  in  this  case  wis, 

whether  the  defendant  had  a  right  to  say  that  he  had 

paid  the  ftictors  for  these  goods.   The  jury  have  foaiid 

that  he  had  notice  that  they  belonged  to  the  plaintifis, 

but  that  he  was  not  bouidd  to  make  further  inquiiy. 

If  this  had  been  simply  the  case  of  a  sale  of  goods  b| 

factors,  in  their  own  names,  there  would  have  beoi  no 

di£E[cuIty  in  saying  that  the  payment  to  them  was  valid. 

The  doubt  has  arisen  from  the  circumstance  that  the 

defendant  was  informed  that  the  goods  belonged,  not 

to  Badenoch  and  Jenkinson,  but  to  the  plaintiflk.    It 

appears,  however,  that  the  factors  were  in  the  habit  of 

selling  goods  in  their  own  names  when  they  had  any 

claim  against  the  owner,  and  that,  in  point  of  fact,  tbey 

sold  these  goods  in  their  own  names;  and  after  the 

finding  of  the  jury  that  the  defendant  believed  diey 

had  authority  so  to  sell,  and  that  he  was  not  bound  to 

inquire  further,  we  see  no  ground  for  disturbing  the 

verdict    The  rule  consequently  will  be  discharged. 

Rule  discharged. 
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Rose  and  Others  against  John  £owa&ps.  v^'v^^ 

A  SSUMPSrr  by  indorsee  against  indorser,  on  a  bill  An  insolvent 
of  exchange  for  25Z.  drawn  by  JDavies  on  Moore,  awiSne^^is 
payable  four  months  after  date  to  the  drawer's  order,  stock  and  bu- 
accepted  by  Moore,  indorsed  by  Davies  to  the  de-  brother,  and 
fendant,  and  by  the  defendant  to  the  plaintiffs.    Counts  ^^^j^^^j. 
for  goods  sold  and  delivered,  and  on  an  account  stated,  tors  at  5s.  in 
Pleas  to  the  first  count :  first,  that  he  did  not  indorse  ^hiff^is  bro- 
the  bin  to  the  plaintiffs ;  and  secondly,  that  he  had  not  ther  was  to 
due  notice  of  dishonour,  with  non  assumpsit  to  the  rest  himself  the 

cf  the  declaration.    The  cause  was  tried  at  the  Mid-  ^\  ^®  ^"^ 

ther  s  name 

gammer  sittings,  before   Lord  Abinger  C.  B.      The  was  placed 
plaintiffs  were  stated  to  be  china  makers  in  Stafford-  l^^^^^' 
shire,  having  an  agent  in  London  to  carry  on  the  business  sometimes 
there.     John  Edwards  (the  defendant)  was  a  carver  i^goWent  and 
and  gilder,  living  at  No.  17,  Shepherd^s  Market,  Oxford  his  wife  con- 
Street;  his  brother  William  had  before  his  insolvency  nage  the  busi- 

kcpt  a  china-shop  at  No.  7  in  the  same  market.    Wil-  ^^  ^[^^ 

,  ,  shop,  for  one 

{iom's  creditors  agreed  to  receive  Ss.  in  the  pound  oftheinsol- 
composidon,  of  which  John  (the  defendant)  was  to  pay  ^w  went  to 
9s.  6d.,  and  himself  Ss.  6d.     William^B  china  business  him  at  the 
was  assigned  to  the  defendant,  who  carried  it  on  by  his  p,^£[edhim  to 
wife,  who  appeared  in  the  shop,  as  did  also  William  and  pay  it'*  his 
his  wife.  The  defendant  paid  his  share,  viz.  S^.Bcf.  in  the  composition. 
pound.    The  insolvent,  William,  did  not  pay  his  share  '^^_^??*'^^"' 
(about  11/.)  but  offered  the  plaintiffs*  agent  the  bill  now  payment  a  bill 
sued  on  in  payment  of  the  other  2s.  6d. ;  at  the  same  time  ^^  25/ ^Sn 

which  his  bro- 
ther's name  had  been  indorsed  without  his  authority.  The  insoivent  and  his  brother's 
wife  then  also  proposed  to  the  creditor  that  he  should  supply  goods  to  the  amount 
of  the  balance  due ;  upon  this,  the  creditor  agreed  to  the  terms,  took  the  bill,  and 
sent  in  goods  to  the  shop  accordingly.  The  bill  being  dishonoured,  the  solvent 
brother  was  sued  on  it,  and  also  for  goods  sold  and  delivered ;  but  obtained  a  vefdict 
OB  two  pleas, — that  he  never  indorsed  the  bill,  and  that  no  notice  of  dishonour  had 
been  given  him ;  however,  evidence  having  been  adduced  on  the  count  for  goods  sold 
and  delivered,  that  the  solvent  brother  had  declared  himself  responsible  for  all  orders 
**  given  at  that  shop,"  the  jury  found  that  the  insolvent  bad  a  general  authority  to 
buy  goods  for  his  brother,  and  that  the  plaintiff  sold  his  goods  on  the  credit  of  the 
latter  as  well  as  of  the  biU.  Held,  that  the  plaintiff  was  entitled  to  recover  the  value 
of  the  goods. 
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Edwards. 


he  directed  the  defendant's  wife  a  supply  of  china  to 
shop  to  the  extent  of  the  balance,  about  14/.  Upon 
the  plaintifis*  agent  received  the  bill  from  WUliamu 
shop  and  sent  in  the  goods.  At  this  dme  the  del 
ant's  name  appeared  on  the  bill  as  indorser,  but  it 
proved  that  it  was  not  in  his  writing  or  by  hb  an 
rity.  The  plaintiffs  subsequently  furnished  WU 
with  goods  to  the  extent  of  14/.  Os.  8d.  The  del 
ant*s  name  appeared  over  the  shop  door,  and  a  wit 
sworci  that,  having  no  intention  to  trust  WUliaMi 
asked  the  defendant  who  would  be  answeraUe 
goods  supplied  at  No.  17;  the  defendant  answered 
*'  he  would  be  liable  for  orders  for  goods  given  at 
shop :"  he  had  also  in  several  instances  paid  for  gc 
so  furnished.  No  notice  of  dishonour  being  prove 
the  trial,  the  plaintiffs'  demand  was  confined  to  14/ 
goods  sold  and  delivered  at  the  shop ;  to  whidi 
defendant  answered,  first,  that  the  plaintiffs  ha' 
taken  the  bill  in  payment  for  the  goods  supplied, 
made  it  their  own  by  their  laches ;  and  secondly,  ^ 
he,  John  JSdwards,  was  not  liable  for  these  go 
which  had  been  ordered  by  William  and  were  aJ 
wards  disposed  of  by  him.  The  plaintiffs  replied,  < 
if  the  bill  amounted  to  a  payment,  it  should  have  fa 
so  pleaded.  Lord  Abinger  agreed  to  that  argum 
but  admitted  the  defendant's  proof  of  the  above  fi 
in  mitigation  of  damages,  telling  the  jury  that  if  t 
were  of  opinion  that  William  Edwarck,  or  the  defe 
ant's  wife,  had  a  general  authority  to  buy  fresh  go 
for  the  defendant  on  his  credit,  they  should  find  a  \ 
diet  for  the  plaintiffs  on  the  second  count,  viz.  for 
goods  sold  and  delivered,  with  nominal  damages,  n 
leave  to  them  to  move  to  enter  a  verdict  for  1 4/.  Of .  i 
and  to  the  defendant  to  move  to  enter  a  verdict  genen 
for  himself.  Verdict  for  plaintiffs  on  the  second  coi 
Cross  rules  were  afterwards  granted,  according  to 
leave  reserved. 
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Kelly  and  R.  V.  Richards  for  the  plaintiffs,  were        1836. 

called  on  to  support  their  rule.     Goods  were  sold  and     ^■^'v^^ 

delivered  by  the  plaintiffs  to  the  defendant,  and  the    and  Others 

jury  have  found  that  the  defendant  authorized  the     ^    ^' 

Edwards. 

order  of  them.    Whether  they  were  delivered  on  the 
credit  of  this  bill  is  not  material,  for  if  it  had  not  been 
delivered,  or  if  the  indorsement  of  it  was  forged  so  as  to 
make  it  a  nullity,  the  defendant  would  still  be  liable  for 
these  goods  so  sold  and  delivered.     As  WiUiam  Ed- 
wards and  the  defendant's  wife  are  found  to  have  had 
authority  to  contract  for  these  goods,  might  they  not  con- 
tract to  pay  for  them  in  this  manner  ?    Had  they  been 
bought  before,  WiUiam  might  have  paid  for  them  with 
money  from  the  till,  or  by  a  bill  of  exchange:  but  these 
goods  were  not  sold  for  the  bill,  that  being  only  retained 
by  the  plaintiffs  as  security  for  the  goods.     [Alderson 
S.  You  say  it  must  be  taken  on  the  second  issue  that 
the  goods  were  sold  and  delivered  to  the  defendant 
J^arke  B.  The  first  point  is,  whether,  putting  the  bill 
itself  out  of  the  case,  the  jury  could  give  their  verdict 
on  this  evidence.    Then  was  there  authority  from  the 
defendant  to  his  wife  or  William^  sufficient  to  bind  the 
defendant  in  this  way.     Lord  Abinger  C.  B.  WiUatt*B 
evidence  only  proved  the  defendant's  authority  to  order 
goods  for  the  shop  No.  17,  if  so  ordered  in  the  ordinary 
course  of  the  trade.    Now  the  defendant  contended 
that  this  was  not  an  order  made  in  the  usual  course. 
A  shopman  is  to  sell  goods,  not  to  pledge  his  employer 
to  buy  them.     Parke  B.  Is  it  not  a  question  of  fact 
whether  the  absence  of  the  indorsement  of  a  party  who 
pays  for  goods  by  a  biU,  does  not  show  it  to  have  been 
taken  in  exchange  for  them  out  and  out,  the  seller 
being  content  to  take  on  himself  all  risk  on  the  bill? 
In  Ex  parte  Blackbume  (a).  Lord  EUUm  says,  **  I  take  it 
to  be  now  clearly  settled,  that  if  there  be  an  antecedent 

(a)  10  Yes.  206. 
VOL.  I.  3  R 
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debt,  and  a  bill  is  taken  without  taking  an  indonemoit, 
which  bill  turns  out  to  be  bad^  the  demand  for  the 
antecedent  debt  may  be  resorted  to.    It  has  been  held, 
that  if  there  is  no  antecedent  debt,  and  A.  carries  i 
bill  to  JB.  to  be  discounted,  and  jB.  does  not  take  ^'i 
name  on  the  bill,  if  it  is  dishonoured  there  is  no  demand; 
for  there  was  no  relation  between  the  parties  except 
that  transaction,  and  the  circumstance  of  not  taking 
the  name  on  the  bOl  is  evidence  of  a  purchase  of  the 
bill."    As  the  law  implies  a  contract  that  goods  sold 
shall  be  paid  for,  the  buyer  may  agree  that  the  pay- 
ment shall  be  by  a  particular  bill.]     Here  the  bill  was 
taken  in  exchange  for  the  goods,  which  bill  purported 
to  be  indorsed  by  the  defendant,  but  turned  out  not  to 
be  so,  and  was  so  far  a  nullity.     Then  the  case  falh 
within  the  first  part  of  Lord  Eldon^s  position.  [Parhe  B. 
Had  it  not  been  indorsed  till  after  the  delivery  of  the 
goods  the  case  would  have  stood  differently.]    If  this 
was  not  a  purchase  of  the  bill  by  the  goods  furnished, 
it  should  have  been  pleaded  to  have  been  delivered  in 
satisfaction.     [Lord  Abinger  C.  B.  The  plaintiffs  canr 
not  retain  the  bill  for  the  purpose  of  paying  WillioMt 
share  of  the  composition,  and  repudiate  it  for  another.  It 
cannot  be  a  nullity  as  against  the  drawer  and  acceptor, 
as  to  WilliarnB  debt. 


Piatt  and  Miller  contr^.  There  is  no  evidence  that 
any  authority,  express  or  implied,  was  conferred  by  the 
defendant  John  Edwards  on  his  wife  or  WiUiam  Ed* 
wardsy  to  enter  into  any  contract  like  the  present, — ^rix. 
a  contract,  not  for  purchase  of  goods,  but  for  a  parti- 
cular mode  of  payment  for  them.  An  agent  can  only 
bind  his  principal  by  acts  done  in  the  usual  way  of 
business,  Wiltshire  v.  Sims  (a).  In  Guerriero  ▼. 
Peile{b),  Holrot/dJ.  says,  "Where  the  factor  aelli 


(o)  1  Camp.  258. 


(b)  3  B.  &  AkL  616. 


V. 

Edwards. 
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the  goods  of  bis  principal,  it  is  bis  duty  to  keep  that        1836. 

sale  wholly  unconnected,  and  not  to  mix  any  other 

matters  with  it  to  the  detriment  of  the  principal.*'     But     and  Others 

here  William  was  the  party  primarily  indebted  for  the 

amount  of  his  own  composition ;  and  then,  professing 

to  buy  goods  for  the  defendant,  offers  to  pay  his  own 

original  debt  with  a  bill  in  his  hands  which  belonged 

to  the  defendant ;  but   William  had  no  authority  to 

bind  his  brother  to  pay  his,  William\  own  debt.     But 

further,  this  was  a  barter  of  the  bill  for  part  of  its 

iralue  in  goods,  nor  can  the  defendant  be  liable  on  the 

bill,  his  indorsement  being  a  forgery.    It  resembles 

the  delivery  of  one  chattel  in  exchange  for  another. 

Cur,  adv.  vult. 

Lord  Abinger  C.  B.  afterwards  delivered  the  judg- 
ment of  the  court.      The  question  is,  whether  the 
Terdict  ought  to  be  entered  for    the    plaintiffs   for 
14i.  Qs.  8d,,  or  whether  it  ought  to  be  entered  for  the 
defendant.  The  case  presents  several  points  which  seem 
to  be  resolved  into  this : — William  Edtoardshad  carried 
on  business  as  a  chinaman,  and  had  become  insolvent 
He  assigned  his  business  to  the  defendant,  John  Ed- 
wards,  and  agreed  to  pay  a  composition  of  2s.  6d.  in  the 
pound.    The  name  of  John  was  then  put  over  the  shop, 
and  William  remained  to  conduct  the  business,  the  wife 
of  John  going  there  occasionally.     It  appeared  by  the 
evidence  that  John  admitted  his  responsibility  for  all  the 
goods  to  be  supplied  at  the  shop.     Under  these  circum- 
stances, the  plaintiffs,  who  were  creditors  of  William, 
go  to  demand  from  him  his  payment  of  2s.  6d.  in  the 
pound.     He  had  obtained  a  bill  of  exchange  from  a 
person  indebted  to  him  for  a  sum  exceeding  the  amount 
due  to  the  plaintiffs.     On  their  application  he  proposed 
that  they  should  take  the  bill  as  a  payment,  and  supply 
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1836.       the  remainder  in  goods  of  the  same  kind  as  they  had 
sent  previously.   The  plaintiffs  took  the  bill  to 


and  Others     about  the  proposal,  and  on  the  application  of  Wilr 
^-  liafn  Edwards  and   the  defendant's  wife,   afterwards 

sent  in  the  goods.  When  the  bill  was  handed 
over  to  the  plaintiffs,  the  name  of  John  Edwardi  hsd 
been  put  upon  it  without  the  defendant's  authority.  He 
was  not,  therefore,  the  indorser  of  the  bill.  So  the  joiy 
have  found.  It  also  appeared  that  no  notice  of  dis- 
honour had  been  given  to  the  defendant;  but  Ae 
question  is,  whether  John  is  liable  foir  the  goods  sold 
by  the  plaintiffs.  If  these  goods  had  been  delivered  oo 
the  credit  of  the  bill,  an4  not  at  all  on  the  credit  of 
John  personally,  the  defendant  would  be  entitled  to  a 
verdict.  But  it  appears  manifestly  that  the  plabtifi 
did  not  take  the  bill  entirely  on  the  credit  of  the  other 
names  which  were  upon  it,  independently  of  the  de- 
fendant's, but  received  it  with  the  belief  that  his  nane 
was  also  upon  it;  and  therefore  must  be  taken  to  haie 
agreed  to  sell  the  goods  on  the.  credit  of.tbe  defendant 
We  cannot  say  that  there  was  not  evidence  to  go  to 
the  jury  to  support  the  count  for  goods  sold  and  deli- 
vered. The  rule  for  entering  a  verdict  for  the  plain- 
tiffs for  14/.  Qs.  8d.  will  therefore  be  made  absolute. 
The  other  rule  must  be  discharged. 

Rules  accordingly. 


The  Attorney-General  against  Parsons. 

Wherein  an  rpmg  ^^s  an  information  of  intrusion  agiunstthe  de- 
information  inX^j.-^  ^,  .«,  p 
intrusion  the           fendant  for  a  trespass  on  the  waste  of  the  manor  of 

yetkue  is  laid 

in  the  county  in  which  the  land  lies,  the  court  will  order  it  to  be  tried  in  anodKr 
county,  without  changing  the  venue,  on  suggestion  by  the  Attorney-General  of  faH 
tending  to  show  that  an  impartial  trial  cannot  be  had  in  the  first  county. 
Resemblance  of  such  an  information  to  trespass. 


IN  THE  Sixth  Year  of  WILLIAM  IV, 

Iscaedf  in  the  county  o(  Radnor ,  belonging  to  the  crown. 
The  venue  was  laid  in  Radnorshire. 

The  Attorney-General  moved  that  the  inquisition 
be  taken  in  Herefordshire,  on  an  affidavit  that  there 
were  not  forty-eight  special  jurymen  in  Radnorshire, 
and  that  there  was  a  strong  feeling  in  that  county  in 
&vour  of  the  defendant.  This  species  of  information 
is  not.  a  real  but  a  personal  action^  resembling  tres- 
pass in  all  its  points  (a). 


981 
1836. 

Attorney 
General 

V 

Parsons. 


Per  Curiam. — (Lord  Abinger  C.  B.,  Bolland  and 
Aldbrsok  Bs.) — ^The  crown  may  lay  the  venue  in  any 
eoontyi  without  regard  to  the  local  situs  of  the  lands. 
Here  it  is  laid  in  jRocfnor^Atr^ ;  but  the  motion  is  not 
to  change  the  venuci  being  only  that  the  trial  may 
take  place  elsewhere,  and  is  founded  on  a  suggestion 
touched  in  the  form  warranted  by  the  records  in  this 
eourt 

Motion  granted. 

(a)  See  Com.  Dig.  and  Via.  Ab.  tits.  Prerogative,  Intrusion ;  Cbitty 
Jan.  on  the  Prerogative  of  the  Crown  ;  Haidres,  460 ;  Saville,  9 ;  Rex  t. 
Hmnt,  3  B.  &  Aid.  444  ;  2  Chit.  130,  S.  C. 


M'Gahey,  Vestry  Clerk  of  St.  Pancras  parbh,  against 

Alston  and  Sew  ell. 

T^EBT  on  bond  bearing  date  1  January  1834*,  and  In  an  action 

I  •     given  by  the  defendants  to  the  directors  of  the  ^^^  clei^of 

m  fMurisb,  under  a  clause  in  a  local  act,  by  which  the  directors  and  overseers  of 
tbe  poor  were  to  sue  and  be  sued  in  the  name  of  their  clerk,  the  defendant 
pleaoed  that  the  plaintiff  was  not  vestry  clerk.  Held,  that  proof  of  hb  having  acted 
ai  vestry  clerk  was  sufficient  primA  facie  evidence  of  his  being  regularly  appointed 
such  clerk. 

•  One  of  tbe  directors  of  the  vestry  was  called  for  the  plaintiff,  to  prove  that  he  had 
eianiined  certain  accounts  rendered  by  tbe  defendant,  but  had  never  allowed  them. 
Held,  that  he  was  a  competent  witness,  though  one  of  the  real  plaintiffii,  not  being 
personally  liable  to  costs. 
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1836.       poor  of  the  parish  of  St.  Pancras^  Middlesex^  and  their 
^^  successors,  in  the  penal  sum  of  500/.     Pleas:  fint,that 

V.  the  plaintiff  was  not  vestry  clerk  of  the  parish ;  secoodly, 

and^A^tber.  ^**  Alston  had  duly  performed  the  conditions  of  the 
bond.  Issues  were  joined  on  these  pleas  (a),  and  were 
tried  at  the  Middlesex  sittings  in  last  Trinity  term  be> 
fore  Gumey  B.  The  main  question  was,  whether  the 
defendant  Alston^  who  had  been  appointed  paying 
agent  or  clerk  for  the  parish,  had  a  right  to  retain  a 
certain  sum  for  salary  as  vestry  clerk,  Mr.  Scaddiuj 
being  at  that  time  vestry  clerk,  and  it  being  necessiry 
that  he  should  countersign  every  order  for  payment  of 
any  money  by  Alston.  It  happened  that  ScadSag 
having  resigned  his  vestry-clerkship,  the  defendant 
Alston  was,  by  resolution  of  the  directors  of  the  poor, 
appointed  temporary  vestry  clerk.  The  vestry  after* 
wards  adopted  this  resolution,  but  reduced  thie  saUiy 
from  500Z.  to  300/.  a  year.  The  defendant  AUtm 
claimed  at  the  rate  of  500/.  a  year  to  the  time  of  the 
adopting  the  resolution  by  the  vestry;  whereas  the 
plaintiff  contended  that  this  reduced  salary  began  from 
the  resignation  of  Scudding.  The  defendant  Alstn 
entered  on  his  accounts  the  sum  of  34/.  5s.  as  paid  to 
himself  for  his  salary  at  the  higher  rate,  and  retained 
that  sum  out  of  the  parish  funds.  A  committee  of  the 
vestry  examined  his  accounts  and  assented  to  them(i), 
and  on  their  being  submitted  to  the  auditors,  one  of 
them  signed  them.  Finally,  however,  the  vestry  refused 
to  pass  Alston* s  accounts,  and  dismissed  him  from  bb 
office.  To  prove  that  the  plaintiff  was  vestry  clerk  of 
St.  Pancras  parish,  he  was  called  as  a  witness  pursuant 
to  the  St.  Pancras  Vestry  Act  59  Geo.  8.  c.  xxxix. 
6.  16.,  and  stated  himself  to  be  such  vestry  clerk,  and 
that  he  acted  as  such.     By  another  clause  of  that  act 

(a)  A  third  special  plea  had  been  held  bad  on  demorrer.  S.C.a»tt,T(A. 
(h)  This  was  denied  by  the  plaintiff. 
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the  directors  and  overseers  of  the  poor  were  to  sue  and  1836. 
be  sued  in^be  name  of  their  vestry  clerk.  It  was  ob- 
jected that  the  plaintiff's  appointment  should  have 
been  proved,  but  the  learned  baron  held  the  proof  suf-  and^noTher 
ficient.  Bradley,  one  of  the  vestry  committee,  and 
chairman  of  the  committee  of  the  directors  who  had  ex* 
amined  the  accounts,  was  then  called  to  prove  that  he  ' 

had  objected  to  the  above  item,  and  had  therefore  not 
conclusively  allowed  the  accounts.  On  objection  to 
his  competency,  the  learned  baron  held  him  to  be  a 
competent  witness,  and  directed  the  jury  to  find  whe- 
ther the  defendant  Alston  had  or  had  not  retained  any 
part  of  the  parish  monies  on  account  of  his  salary ;  ob- 
serving that  he  had  no  right  to  retain  any  such  money 
at  the  higher  amount  of  salary.  Verdict  for  the 
plaintiff. 

Sir  William  Follett  moved  for  a  new  trial,  on  the 
ground  that  the  evidence  of  the  plaintiff  had  been  impro- 
perly received  to  prove  the  affirmative  of  the  first  issue, 
that  he  was  the  vestry  clerk.  For  it  was  not  sufficient  to 
prove  his  acting  as  such,  without  producing  the  books 
containing  his  appointment  to  that  office  by  at  least 
thirteen  vestrymen,  in  pursuance  of  s.  19. ;  such  books 
being  made  evidence  by  another  section.  [Parke  B. 
Was  not  the  plaintiff's  acting  in  such  a  character  suf- 
ficient jmma  facie  evidence  of  his  being  entitled  to  the 
office  by  regular  appointment  ?  Where  the  acts  of  con- 
stables and  magistrates  come  collaterally  in  question, 
there,  though  they  are  defendants,  proof  that  they  acted 
as  such  has  always  been  held  sufficient.]  Upon  the  fact 
of  the  plaintiff  being  legally  clothed  with  this  office 
depends  his  right  to  sue  ;  how  then  can  his  being  spe- 
cially enabled  to  give  evidence  in  an  action  brought  by 
himself,  capacitate  him  to  prove,  without  more,  what 
office  he  himself  fills,  and  thus  affirm  the  issue  he  himself 
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V. 

Aliton 
aild  Another. 


has  raised  ?  That  fact  distinguishes  this  finom  anji 
where  magistrates^  constables,  and  other  parties  fl 
offices,  are  made  defendants  for  an  act  done ;  in  v 
case,  their  acting  in  their  offices  is  sufficient  priaiaj 
evidence  for  the  plaintiff.  Had  the  plaintiff  soei 
slandering  him  in  his  office*  he  must  have  prored 
appointment ;  because  therci  as  in  this  case»  the  m 
must  fail  if  he  was  not  lawfully  invested  with  the  ol 
Sellers  v.  Till(a),  Collins  v.  Camegie  (4).  [Pork 
The  physician,  who  was  the  plaintiff  in  the  last  cited  < 
was  not  a  public  officer ;  whereas  a  vestry  clerk  i 
public  an  officer  as  a  constable,  and  the  act  makes 
a  mere  instrument,  whose  name  is  to  be  used  in  acti 
though  not  brought  for  his  benefit.  In  Guiae 
Curtis  (c),  which  was  an  action  for  publishing  a  libf 
and  concerning  the  plaintiff  as  an  assistant  o?en 
the  plaintiff  proved  his  appointment  by  the  magistn 
but  Tindal  C.  J.  intimated  that  it  would  have  I 
sufficient  for  him  in  the  first  instance  to  show  tha 
was  acting  in  the  capacity  of  assistant  oversi 
Though  in  an  action  by  a  public  officer  it  migb 
general  be  sufficient  for  him  to  prove  his  acting  in  i 
capacity,  it  is  submitted  to  be  otherwise  where  his  i 
to  do  so  is  put  in  issue.  But  is  a  vestry  such  a  pu 
body  that  its  clerk  is  a  public  officer  ?  Cortis  v.  : 
Kent  Waterworks  Company  {d)  ^owSf  thsit  had  ad 
in  the  office  of  treasurer  to  the  company  been  sufficM 
the  point  as  to  the  legality  of  the  appointment  sigi 
by  a  majority  of  commissioners  would  not  have  am 
If  the  mere  oath  of  the  plaintiff  himself,  that  he  ad 
as  vestry  clerk,  is  held  sufficient,  any  person  may 
made  a  plaintiff  who  has  acted  once  in  that  capaci 
Then  as  the  local  act  makes  a  written  appointoM 
necessary,  and  directs  it  to  be  entered  in  the  boo 


(rt)  4B.&  Cr.  655. 
(c)  2Bing.  N.  C.228. 


(6)  1  Ad.  &  £1.  695. 
(rf)  7B.4c  Cr.3l4. 
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which  aie  made  evidence  of  su^h  appointment^f  they  18S6. 
should  have  been  produced.  The  character  in  which 
the  plaintiff  sues  being  the  foundation  of  tbe  action^  and 
being  put  distinctly  in  issue,  should  have  been  strictly  ^y^? 
proved  (a).  [Parke  B.  It  is  an  old  established  prin- 
ciple of  evidence,  that  it  is  sufficient  to  show  a  public 
officer  to  have  acted  in  the  character  which  is  stated  to 
belong  to  him.  The  rule  is  different  in  persons  acting 
in  private  capacities,  as  physicians,  &c.  Bolldnd  B.  In 
Berryman  v.  Wise  {b\  Buller  J.  said,  '*  that  in  the  case 
of  all  peace  officers,  justices  of  peace,  constables,  &c«. 
it  was  sufficient  to  prove  that  they  acted  in  those  cha- 
racters, without  producing  their  appointments."  Lord 
Ahinger  C.  B.  Suppose  that  though  irregularly  ap- 
pointed, he  continued  to  act,  could  not  he  sue?  No 
other  person  having  acted  as  vestry  clerk»  it  would  be  a 
question  for  the  jury  whether  he  was  such.  As  he  does 
not  sue  for  his  own  benefit,  this  is  a  matter  incidental- 
to  his  acting  in  the  office,  and  he  has  no  pecuniary 
interest  in  the  action.] 

Further,  Bradley  could  not  be  a  competent  witness, 
being  one  of  the  directors  of  the  poor,  who  are  the 
parties  really  interested  as  plaintiffs.  Though  the 
plaintiff  on  the  record,  being  a  mere  nominal  re* 
presentative  of  the  directors,  may,  by  special  enact- 
ment, give  evidence  in  support  of  their  action,  that 
does  not  extend  to  every  vestryman  and  director 
of  the  poor.  [Parke  B.  Bradley  is  not  either  of  the 
parties  named  on  the  record,  and  hais  no  direct  interest 
in  the  event.     Fletcher  v.  Greenwell  (c)  is  expressly  in 

(a)  To  an  action  for  a  penalty  for  acting  as  a  justice  without  a  qualifi- 
cation. Wood  B.  held,  at  nisi  jnim,  that  the  defendant's  having  acted  ah  a 
justice  did  not  entitle  him  to  notice  of  action  as  snch  ;  the  question  being» 
whether  he  was  a  magistrate.     Wright  v.  Horton,  I  Holt's  C  N.  P.  458. 

(6)  4  T.  R.  366. 

(c)  5  Tyr.  316.  Action  for  goods  supplied  to  the  directors  of  the  poor  of 
a  parish.  The  defendant  was  their  vestry  clerk,  in  whose  name  a  local  act 
provided  that  they  should  sue  and  be  sued.    They  were  not  made  personally 


M'Gadbt 
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1836.       point.]    The  vestry  clerk,  as  he  sues  in  an  offidal  ctta- 

racter,  is  not  liable  for  costs  except  to  the  extent  of 

parbh  funds  in  his  hands  (a),  but  the  directors  mutt 

Alston       be  (J).     [Lord  Ahinger  C.  B.  The  witness  is  not  i 
and  Another.  .  i  i       ,  i 

party  on  the  record,  nor  has  he  personal  or  pecuniaiy 

interest  in  the  cause,  being  a  mere  creation  of  the  act 
to  work  out  its  machinery.]  In  Whitmare  v.  Wilk*(c\ 
which  was  an  action  by  paving  trustees,  who  were  em- 
powered by  statute  to  sue  in  the  name  of  their  trea- 
surer. Lord  Tenterden  expressed  himself  of  opinion 
that  one  of  the  body  could  not  be  a  witness  for  the  rest. 
[Parke  B.  That  case  was  commented  on  in  Fletcher  ▼. 
Greenwell;  here,  all  is  for  the  benefit  of  the  public, 
without  any  private  interest  of  the  plaintiff.] 

Lastly,  there  was  a  misdirection,  the  issue  being,  not 
whether  ^&^(m  was  justified  in  retaining  at  a  larger  rate 
for  his  salary,  but  whether  his  accounts  had  been  ren- 
dered to  and  ratified  by  the  directors,  they  being  the 
persons  to  pay  the  salary.  That  ratification  had  taken 
place  and  was  final.  [Parke  B.  They  were  only  to  pay 
legal  salaries.]  But  even  if  the  question  was,  whether 
he  was  justified  in  retaining  for  his  salary  at  the  rate  of 
500/.  per  annum,  the  evidence  is  in  his  favour.  For 
having  been  appointed  vestry  clerk,  he  was  entitled  to 
his  predecessor's  salary  till  the  directors  resolved  to 
reduce  it. 

Lord  Abinger  C.  B. — The  argument  has  not  con- 
vinced me  that  a  rule  ought  to  be  granted. 

liable  by  any  clause  : — Held,  that  a  party  who  was  a  director  of  the  poor  at 
the  time  the  goods  were  furnished,  but  had  ceased  to  be  so  before  thetnil» 
was  a  competent  witness  as  an  inhabitant  who,  under  a  section  of  the  act, 
was  competent  to  give  evidence. 

(a)  See  Wormwell  v.  Hailttone,  6  Bing.  668,  cited  by  AUgnou  K  in 
Em§ry  v.  Day,  4  Tyr.  698. 

(b)  Viz.  by  mandamus,  Carpe  v.  Glyn,  3  B.  &  Adol.  801 ;  or  bill  in 
equity,  per  Tindal  C.  J.  6  Bing.  676. 

(r)  M.  &Malk.214,220. 
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Parke  B. — I  am  of  opinion  that  the  first  objection        1836. 

cannot  be  sustained,  and  that  the  proof  of  the  plaintiff     .  .,^ 

'  .  M*Gahet 

having  acted  as  vestry  clerk  was  sufficient.    There  can  v. 

be  no  doubt  that  the  plaintiff  is  a  public  parochial  ^^^  AnoSer. 
officer;  and  the  rule  is,  that  all  persons  who  are  proved 
to  have  acted  as  public  officers,  are  presumed  to  have 
been  duly  appointed  to  their  offices,  unless  the  contrary 
is  shown.  The  fact  that  the  action  is  brought  in  the 
officer's  name  affords  no  ground  of  objection.  In  ac- 
tions against  justices  and  constables,  proof  that  they 
acted  as  such  is  always  sufficient  prima  facie  evidence. 
As  to  the  point  whether  Bradley  was  a  competent  wit- 
ness, Fletcher  v.  Greenwell{a)  is  a  distinct  authority 
that  he  was.  The  directors  are  not  parties  to  the  re- 
cord either  nominally  or  substantially.  As  to  the  re- 
maining point  whether  Alston  was  entitled  to  claim 
credit  for  34/.  5s.  Od.  for  his  salary  at  the  rate  of  500/. 
per  annum,  his  claim  to  it  was  grounded  on  its  allow- 
ance by  the  directors  ;  but  the  vestry  only  could  settle 
the  amount  of  it.  Nor  was  this  item  allowed  by  the 
vestry  at  the  settlement  of  his  accounts ;  and  if  it  had, 
I  question  whether  the  defendant  would  have  been 
exonerated,  for  the  retainer  of  this  sum  was  equivalent 
to  a  payment  to  a  third  person,  by  the  defendant,  of 
money,  the  demand  of  which  by  such  person,  the 
defendant  must  be  taken  to  have  known  not  to  have 
been  sanctioned  by  the  proper  authority. 

Rule  refused. 

On  the  same  day,  Flatty  for  Sewell,  the  surety  of 
Alston^  moved  for  and  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  accounts  of  Alston  put  in 
to  show  his  admission  of  having  received  monies  for 
which  he  had  not  accounted,  were  not  evidence  to  fix 

(ff)  5  Tyr.  315.    Stated,  anU,  985,  n. 
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,  188^^       Sewell  as  hb  surety.      He  cited  Smith  v.  WiUttraj- 

M<Gahbt     ^^^^  (^)>  ^^^  ^*  Watlington  (&),  Middleton  ^.MdUmif) : 

^  V.  but  the  rule  was  afterwards  discharged,  for  on  readimr 

and  Another,  ^he  report  it  appeared  that  other  evidence  was  pro- 
duced besides  AlstorC^  accounts  to  show  his  receipt  of 
the  money  in  question.  The  argument  on  the  rule  did 
not  come  on  within  the  period  comprised  in  theie 
reports,  but  will  be  found  in  the  second  volume  of 
Messrs.  Meeson  and  Webby^s  Reports  of  Michadmat 
term,  1836. 

(a)  6  C.  &  P.  78.        (6)  3  Br.  &  Bing.  132.        (c)  10  B.  &  Cr.  317. 


Brockbank  against  Myers  {d). 


It  will  be  re-  HPHE  judgment  was  of  Michaelmas  term  1827  for  10/. 
m^/to^e  damages  and  1 67/.  8«-  costs ;  after  a  small  levy  under 
an  account  of  ^ji.fa.  an  elegit  had  issued,  under  which  a  moiety  of  the 
profite^ofland  defendant's  lands  of  the  annual  value  of  40/.  lOr.,  at 
received  by  the  found  by  an  inquisition  taken  by  the  under- sheriflT,  were 
an«/«^tV,  and    extended.     PlaintiflF  recovered  possession  in  Nwember 

to  make  such     jg^g    ^nd  entered  into  the  receipt  o(  the  rents  and 

allowaDces  as  ... 

a  court  of        profits  of  the  said  moiety  so  extended,  and  remained 

equity  would  ^y^^^^^  ^lU  14  May  1835.  Several  affidavits  showed 
dOy  so  as  to  let  "^ 

the  defendant    receipt  of  rents  and   other   profits  by    the   plaintiff, 

into  possession    •%•     y     •         ^i_^i_i_j  •i4.i_  'j 

if  the  debt  and  disclosmg  that  he  had,  or  might  have,  received 
costs  should     rents  and  profits  of  the  said  lands  so  extended,  to  a 

haye  been  naid 

without  bring-  larger  amount  than  the  balance  of  damages  and 
ing  ejectment    costs    so    remaininfir    due    to  him  on    his    judfimient, 

OTscireJactas  °  m 

adcomputan-  and  that  such  judgment  was  fully  satisfied.  The 
t^mt^f^  plaintiflF's  affidavits  stated  facts  to  prove  that  he  had 

not  received  the  sum  recovered  by  the  judgment,  and 
set  out  accounts  of  sums  actually  levied  by  the  fi.fa; 
as  well  as  sums  received  and  paid  on  account  of  the 

(d)  Trinity  term,  1835,  June  12. 
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lands  extended ;  also  a  course  of  vexatious  proceedings  1836. 

by  the  defendant  to  prevent  the  plaintiff  from  letting  it  ^^^^v^^^ 

or  getting  its  produce ;  and  a  taking  possession  by  de-  B»ocmank 

fendant  of  part  by  turning  out  plaintiff's  tenant,  which  Mters. 
led  to  actions  of  ejectment  and  trespass  against  him. 

Ifightman  for  the  defendant  obtained  a  rule  to  show 
cause  why  it  should  not  be  referred  to  the  master  to 
take  an  account  of  the  rents  and  profits  of  the  defend- 
ant's lands  received  by  the  plaintiff  under  the  writ  of 
elegit  issued  iu  this  cause ;  and  why  the  plaintiff  should 
not  deliver  to  the  defendant  the  possession  of  the  lands 
extended,  if  it  shall  appear  that  all  the  monies  due  to 
the  plaintiff  have  been  received  by  him;  and  if  it  shall 
appear  that  more  than  the  amount  due  has  been  re- 
ceived, then  why  the  plaintiff  should  not  refund  to  the 
defendant  the  overplus. 

Crompton  showed  cause.  This  is  not  an  elegit  on  a 
statute  merchant,  &c.  but  merely  on  a  judgment  where 
the  defendant  had  the  remedy  of  ejectment  in  his  own 
hands,  without  being  driven  to  a  scire  facias  adcompu* 
tandum  et  rehabendum  terram  (a),  or  to  the  inquiry  con- 
sequent thereon.  Why  not  have  gone  into  equity? 
IParke  B.  Take  it  before  the  master  of  this  court  in 
equity.] 

Wiffhtman  in  support  of  the  rule.  Had  the  defend- 
ant brought  ejectment,  he  might  have  confined  him 
strictly  to  the  value  at  which  the  land  was  extended. 
He  cited  Price  v.  Vamey  (ft). 

Parke  B. — Refer  the  whole  to  the  master  of  this 
court,  to  be  assisted  by  its  master  in  equity,  and  to 
make  all  the  allowances  which  would  be  made  in  a 

(«)  See  2  Wms.  Saunden,  72,  in  notis,  (6)  3  B.  &  Or.  733. 
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1836.       court  of  equity.    The  defendant  to  pay  the  costs  of  hit 
application^  being  in  his  own  relief. 

The  master  afterwards  reported  2nL  due  to  the 


Bbockbank 

V. 


Myers.        plaintiff. 


Joseph  Hart  against  Minors. 


The  papers  necessary  to  complete  the  report  of  tins 
case  could  not  be  obtained  in  Easter  term  1834,  when  it 
was  argued*  • 


Where  an  exe-    A  SSUMPSIT.    Counts  for  money  lent,  money  paid. 

cutor  having     .Zx  . 

called  the  money  had  and  received,  and  on  account  stated. 

tesutorslcga-  pig^:  non  assumpsit  pleaded  before  the  new  rules, 
tees  together,  ^        ^ 

exhibited  ac-  The  fact  which  appeared  at  the  trial  before  Taunton  J. 
asse'tf  uid  his  ^^  ^^®  Derbyshire  summer  assizes  in  1833,  were  these, 
disbursements,  JSllaby,  by  his  will  dated  in  November  1830,  bequeaUied, 
▼era!  the  sums  subject  to  certain  debts  and  legacies,  &c.,  all  the  resi- 
due, but  re-      jjue  Qf  hig  personal  estate  to  the  defendant  and  one 

tamed  the  le-  .        , 

gacy  payable     Turner,  executors  of  his  will,  on  trust  to  divide  the 

to  one  of  them  game  into  two  equal  parts,  and  to  pay  and  divide  one 
wno  was  ab-  a        »         *  »    .f 

sent,  charging  of  such  half  parts  unto  and  amongst  certain  persons 

a^^unt  with^  mentioned  in  the  will,  and  the  other  half  part  into  ax 

the  amount  so  equal  parts  or  shares,  and  to  pay  one  of  such  last-men- 

Held  that  he  tioned  parts  or  share  unto  each  of  his  cousins,  Josepi 

was  liable  to     ff^rt  the  plaintiff,  Edward,  Thomas,  John  and  WUBam, 

the  legatee  m  ... 

asmmpsit  for     and  the  remaining   sixth  part  as  therein   mentioned. 

so  much  mo-    rphe  testator  died  soon  after.     Turner  did  not  act,  ind 

ney  had  and  ^  ^ 

received,  and    the  defendant  alone  proved  the  will  and  acted  under  it. 

Stated!  ^'"''"""^  On  ISOctober  1831  he  exhibited  at  a  meeting  of  parties 

claiming  under  the  will,  an  account,  charging  himself  with 
£375/.  assets;  and  paid  some  of  the  legatees  17921  Kk 
each,  as  part  of  their  shares  of  the  residue.  When  he 
was  about  to  pay  the  plaintiff,  Blair,  a  creditor  of  his, 
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told  the  defendant  not  to  pay  him.  He  desisted  ac- 
cordingly, and  the  plaintiff  was  arrested  at  the  suit  of 
Slair  and  remained  in  Stafford  gaol  at  the  time  he 
brought  this  action.  On  the  16th  October  the  defend- 
ant told  William  Hart  he  would  endeavour  to  see  R. 
his  attomeyy  and  that  he  would  send  R.  over  to  pay 
the  money.  He  did  not  do  so ;  but  on  14  March  1832 
wrote  this  letter  to  the  plaintiff: — 

**  Sir,  Knippertlei/y  14  March  1832. 

'*  I  have  this  day  received  particular  orders  from  Mr.  Blair  not  to 
pay  you  and  your  brothers  their  legacies.  If  I  do  I  shall  stand  a 
chance  to  have  to  pay  over  again.  I  have  pressed  them  months 
back  to  pay  you,  and  the  money  has  been  ready.  I  hope  you  will  not 
blame  me,  as  the  fault  is  not  mine.  What  Mr.  Blair  means  to  do,  I 
cannot  tell  you,  but  shall  be  very  glad  when  the  business  is. settled. 
Sorry  your  legacies  have  not  been  paid ;  left  money  with  Mr.  R.  and 
expected  you  to  receive  it  the  beginning  of  this  week,  but  I  find  that 
is  not  the  case.— Your's  «  W.  T.  Minon:* 


1836. 
Hart^ 

V. 

Minors. 


Another  meeting  of  claimants  on  23  March  1832  was 
Attended  by  the  plaintiff's  brother,  William,  to  receive 
his  further  balance  of  the  residue.  The  defendant 
gave  him  a  check  for  7L,  and  the  defendant's  account, 
as  executor,  which  he  said  was  his  account  with  the 
residuary  legatees,  and  was  right.  He  also  said  he 
had  the  money  for  the  plaintiff,  Joseph,  and  should  like 
to  pay  him,  but  was  directed  to  the  contrary  by  Mr. 
Blair.  The  account  was  headed  as  by  Mr.  W.  T. 
Minors,  acting  executor  of  the  late  Mr.  G.  Ellaby,  de- 
ceased, with  his  residuary  legatees.  The  defendant 
debited  himself  in  it  with  '*  Balance  of  account  ren- 
dered the  13th  October  1831—2375/.  \3s.  3ldr  and 
credited  himself  with  several  disbursements,  including 
'  ^*  ISSl,  By  cash  for  legacy  duties,  118/.  13*."  A  sup- 
t^  Elemental  account,  dated  March  23,  1832,  was  sub- 
joined, which  credited  the  defendant  thus : — '^  By  cash 
retained  for  Mr.  Edward  Hart  179/.  10*.,  by  ditto  ditto 
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1836. 


for  Mr.  Thomas  Hart  179/.  10^.,  by  ditto  ditto  for  A 
Joseph  Hart  (the  plaintiff)  179/.  10^."  On  this  e 
dence  the  defendant's  counsel  contended  for  a  nonsi 
citing  Deeks  v.  Strutt{a).  The  learned  judge  n< 
suited  the  plaintiff,  being  of  opinion  that  the  action  n 
for  a  legacy,  but  gave  leave  to  the  defendant  to  nu 
to  enter  a  verdict  for  185/.  \Qs.  A  nde  having  be 
granted  accordingly. 


Jervis  and  M.  D.  Hill  showed  cause  on  the  fij 
day  of  Easter  term  1834.  The  plaintiff*  will  rely 
Hawker  v.  Saunders(fi)  and  Atkins  r.  HilKjc),  to  she 
that  a  general  legacy  may  be  recovered  by  an  action 
law,  where  the  executor,  in  consideration  of  his  posse 
sion  of  assets,  has  promised  to  pay  it.  But  though  i 
action  would  lie  for  a  specific  legacy  after  assent  by  tl 
executor  (c/),  it  will  not  for  a  general  legacy  since  Det 
V.  Strutt.  For  though  the  judgment  of  Grose  J. 
that  case  led  to  an  opinion  that  the  acdon  would 
where  the  executor  made  an  express  promise,  Farisk 
Wilson{e)  is  a  direct  authority  the  other  way,  being  a  ca 
in  which  Lord  Kenyon,  after  alluding  to  2  Siderfin^  £ 
86,  as  the  single  case  in  which  it  had  been  said  that  i 
action  would  lie  for  a  legacy,  added,  that  the  ve 
judges  who  so  determined  that  case  had  more  than 
doubt  on  their  minds  afterwards.  Jones  v.  Tanner  {^ 
also  establishes  that  no  action  at  law  will  lie  against  tl 
administrator  or  executor  for  a  distributive  share  of) 
intestate's  property,  though  after  an  lexpress  promise 
pay.  There  LittledaU  J.  said  expressly,  that  Lo 
Kenyon^B  opinion  in  Deeks  y.  Strutt  did  not  proceed  < 
the  absence  of  an  express  promise  by  the  executor 
pay,  and  had  always  been  considered  as  an  unquafifii 


(a)  6  T.  R.  690.  (6)  Cowp.  289. 

(d)  See  2  Williams  on  Ezecuton,  1189. 
(/)  7B.&Cr.642. 


(c)  Cowp.2S4 
(0  Peake'sN.P.C. 
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decision^  that  no  action  can  be  maintained  at  law  for  a 
legacy.  Doe  v.  Gray  (a)  was  a  case  of  specific  legacy. 
Gregory  v.  Harman(b)  will  not  affect  this  case,  for 
there  the  executors  were  released,  and  the  plaintiff 
assented  to  let  his  share  remain  in  their  hands.  Be- 
sides, if  the  action  can  be  maintained  on  an  express  pro- 
mise to  pay  the  legacy,  the  common  counts  are  not 
sufficient  for  that  purpose  (c),  and  there  is  not  evi- 
dence to  support  them.  The  first  account  rendered 
by  the  defendant  did  not  import  the  legacy  duty  to 
have  been  paid  by  him,  and  the  second  was  delivered 
to  the  plaintiff's  brother  in  his  absence.  Nothing  pre- 
Tented  the  defendant  from  retaining  the  amount  of 
legacy  duty.  In  Johnson  v.  Johnson  (d)  Lord  Alvanley 
sidd,  **  If  an  executor,  thinking  that  he  has  settled  the 
affairs  of  his  testator,  pay  the  legacies,  I  have  no  dif- 
ficulty in  saying  that  a  court  of  common  law  would  not 
entertain  an  action  for  money  had  and  received  against 
a  legatee,  since  such  a  court  cannot  take  into  considera- 
tion, as  a  court  of  equity  would  do,  the  mode  in  which 
the  funds  might  have  been  applied.*'  Here  is  no  evi- 
dence of  money  had  and  received  by  the  defendant  to 
the  plai|tfff's  use,  nor  can  the  words  in  the  account 
''  By  canRRtained  for  Joseph  Hart^'*  support  the  count 
on  an  account  stated ;  for  that  does  not  acknowledge 
possession  of  a  sum  unconditionally  set  apart  for  the 
plaintiff's  use.  Gorton  v.  Dyson  {e)  and  Meert  v. 
Moei$ort  (/)  do  not  apply. 

iV.  R.  Clarke  and  Humfrey  supported  the  rule, 
first,  the  cases  in  Cowper  are  not  overruled  by  Deeks 
£•  Strutt^  and  establisli  that  an  action  lies  against  an 

a)  5  East,  120.  (b)  1  M.  &  P.  209;  Wms.  on  Executors,  1188. 

(tf)  In  both  the  cases  in  Cow|>er,  there  weie  special  counts, 
(d)  r>  Bos.  &  P.  162.  («)  3  Mooie,  558  ;  1  Brod.  &  B.  219,  S.C, 

if)  I  Moore  &  P.  8. 

VOL.  I.  3  S 
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executor  on  his  express  promise  to  pay  a  legacy 
money.  Davis  v.  Wright  {a)  could  not  have  b 
otherwise  decided  in  favour  of  the  plaintifi.  Tha 
legatee  sustained  an  action  brought  against  an  exea 
on  his  promise  made  in  consideration  of  forbearano 
sue  him  for  a  legacy.  The  expressions  in  Lord  i 
yon'8  judgment  in  Decks  v.  Strutt  are  overstrained,  w 
they  are  said  to  extend  beyond  the  facts  of  that  pa 
cular  case.  The  language  of  the  judges  in  Doey.  Gra 
tends  to  restrict  the  general  stringency  of  Dteh 
Strutt:  and  Grose  J.,  one  of  the  judges  in  that  c 
said,  *'  The  only  question  there  was,  whether  the 
would  raise  an  implied  assumpsit  to  pay  the  aimuitji 
proof  of  the  executor's  acknowledgment  of  assets, 
actions  of  this  kind  were  permitted  to  be  maintain 
and  the  executor  could  show  bis  promise  to  have  b 
made  under  a  mistake,  an  injunction  would  pre? 
injustice  being  done.  Jones  v.  Tanner  (c)  turns  on  tb 
having  been  no  consideration  for  a  promise  to  pay  mi 
by  the  defendant,  who  was  sued  as  executor  of  £•  Jm 
for  B.  Jones  had  never  made  himself  personally  lial 
The  editors  of  Saunders,  after  reviewing  the  didpn 
Lawrence  J.  in  Doe  v.  Gray,  cite  Atkins  jj^MiB  a 
Hawkes  v.  Saunders  as  authorities  to  show  tmRmacti 
will  lie  against  an  executor  on  an  express  promise 
him,  in  consideration  of  assets,  and  Gorton  y.  Dyson  { 
as  proving  that  an  action  against  executors  for  moi 
had  and  received  by  the  testator,  in  his  tifbtim^jqtt 
upon  an  express  admission  by  the  executor  that  n'e  t 
money  in  his  hands  for  the  payment  of  the  legacy.  He 
the  defendant  admitted  assets,  and  promised  to  pay  t 
legacy.  [J5oZ/a7irfB.  mentioned  Dane's  case  (e).]  But  I 
present  action  is  completely  borne  out  by  Gregory 
Harman  (/),  where  executors  accounted  with  the  pla 

{a)  1  Ventris,  120.  (6)   3  TjoXt  Vf^. ..         (O  7  B.  &  C.  54 

(d)  1  Br.  &  B.  219, cited  2  Saund.  137,l^(]0  ^  ^* ^»  cited  1  VcBi 

120.  (/)  Williams  on  Execntonirma  \  1  Moore  &  Payie,  1 
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tiff  and  three  others,  who  were  residuary  legatees,  and        1836. 
having  paid  each  the  sum  due  to  him,  took  from  all  of 
them,  including  the  plaintiff,  a  release,  but  did  not  pay 
the  plaintiff*  his  share,  he  haying  consented  to  allow 
them  to  keep  it  in  their  hands ;  and  it  was  held,  that 
as  they  had  not  so  retained  it  in  their  character  as  exe- 
cutors, the  plaintiff  might  recover  it  at  law.     Burrough 
J.  there  said,  "  I  was  fully  aware  at  the  trial  of  the 
case    of  Deeks    v.   Strutt,   but  thought  it  had  no-^^ 
thing  to  do  with  the  present,  as  the  defendant  ha^^p 
rendered  an  account  to  the  plaintiff  at  the  expiration 
of  a  year  from  their  testator's  death,  and  had  actually 
paid  the  three  other  legatees  the  sums  due  for  their 
several  proportions.*' 

Secondly,  Gorton  v.  Dyson  and  Gregory  v.  Hartnan 
show  that  the  money  counts  and  account  stated  will 
support  this  action.  The  judgment  ui  the  latter  case 
shows  that  the  plaintiff  did  not  recover^on  the  special 
counts.  As  to  the  evidence  in  this  case  on  the  account 
stated,  the  form  of  the  account  is  that  of  a  final  ac- 
count, after  which  and  after  the  defendant's  expression 
thay^g  had  got  the  money  ready  to  pay  over,  the  de- 
fencflmt  jc^tainedAhis  money  in  hb  individual  capacity. 

Ctir.  adv.  vult. 

On  the  29th  April  1834  the  ojMjaions  of  the  learned 
bargijuwermbis  delivered : — 

Vaughan  B. — This  case  was  lately  argued  before 
my  brothers  Bolland,  Gitmey,  Williams  and  myself.  ■ 

Jt  is  an  action  brought  against  the  defendant  for  185/. 
Os.  as  money  had  and  received  by  him  to  the  use 
the  plaintiff,  and  on  an  account  stated  by  him  in 
his  private  capacibdtajfl  not    in    his    character  of 
executor.     The  cj^^pances    were   shortly  these: 

is2 
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1836.        one  Ellaby,  by  his  will  bequeathed  the  residue  of 

estate  to  his  executors  as  trustees,  who,  after  satisfyi 

his  debts,  were  to  divide  the  residue  into  six  parts,  < 

of  which  the  plaintiff  was  to  have.      The  defend 

was  one  of  the  executors  and  possessed  himself  of 

assets.      In  October   1831  he  summoned    the  par 

claiming  the  residue,  and  exhibited  an  account  of 

state  of  the  property  then,  and  charged  himself  ii 

with  assets  to  the  amount  of  23751.  and  upwards, : 

aving  paid  to  several  of  the  legatees  a  considen 

portion  of  what  was  legally  due,  was  about  to  pay 

plaintiff,  but  the  plaintiff,  being   called   out  of 

room  by  some  person  who  arrested  him,  was  taken 

prison.    There  was  another  meeting  of  the  legat 

in   March   1832,  when  the    defendant    exhibited 

regular  account,  and   having   charged    himself  w 

cash  retained  for  three  of  the  legatees,  distributed  1 

other  shares.      The  defendant  wrote  on  the  accoi 

that  he  retamed  for  the  plaintiff  1792.  lOs.     The  qu 

tion  was,  whether  under  these  circumstances  this  acti 

could  be  maintained.     The  defence  was,  that  it  was 

action  for  a  legacy,  and  if  maintainable  at  aU,  dut 

could  not  be  supported  against  the  fiefendant  m  I 

individual  character;  and  Deeks  v.  Strutt  (a)  was  reli 

on.      The  only  question  there  was,  whether,  on  t 

mere  proof  of  assets  in  the  executor's  possession,  t 

law  would  imply  a  promise  by  him  to  pay  an  annul 

bequeathed  by  the  Testator.      Lord  K^fimn  a 

laid  down  the  proposition  broadly,  th^SPlIhe  ci 

law  courts  were  not  the  forum  for  such  questions,  ai 

jft.       that  the  only  precedent  was  in  the  time  of  the  commc 

wealth;  and   Grose  J.  called  it  a  novel   experimei 

That  judgment   was  in  conformity  with   the  case 

Farish  v.  Wilson  (b).    In  both  coses  the  legacies  we 

bequeathed  to  the  plaintiff's  wi&^  and  that  raises  \ 

(•^6T.R.690.  vVBhke's  C.  N.  P.  73. 


2Cf9Kak 
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argument  that  the  parties  there  should  have  gone  into        1836. 

equity  to  protect  her  interest.  Afterwards  came  Doe 
^d.  Lard  Say  and  Scle  v.  Guy  (a).  Mr.  J.  Grose  was  on 
iHie  bench  at  the  time  of  the  decision  of  that  case  also, 

and  that  shows  the  nature  of  the  point  really  decided 

in  Deeksv.Strutt,  for  the  court  there  pronounced  that 

that  case  must  be  taken  with  reference  to  its  own  par- 
ticular acts.  They  were  not  inclined  to  carry  its  au- 
thority to  the  full  extent  put  by  Lord  Kenyon,    The 

present  case  is  widely  distinguishable  from  the  above, 

and  must  stand  or  fall  on  the  common  count  on  an 

account  stated,  for  a  certain  sum  admitted  to  be  due 

and  to  be  retained  by  the  defendant  for  the  plaintiff, 

by  which  the  character  of  executor  is  shifted  off.    It 

resembles  Gregory  v.  Harman  (i),  where  Burrough  J. 

gave  a  strong  opinion  at  nisi  prius  in  favour  of  the 

plaintiff,  as  did  my  Lord  Chief  Justice  Best^  on  the 

argument  in  banc  to  the  same  effect.     On  the  whole, 

we  think  the  action  is  well  maintainable,  on  the  ground 

of  a  certain  sum  being  received  and  retained  to  the 

plaintiff's  use,  thus  constituting  an  appropriation  of  it 

to  bb  use,  at  the  close  of  the  accounts,  when  nothing 

remained  to  be  adjusted.  If  the  assets  turned  out  in- 
sufficient, and  the  account  to  have  been  stated  under  a 

mistake,  the  plaintiff  would  be  liable  to  an  action  for 

contribution. 


BMland  B. — I  am  of  the  same  opinion.  I  think 
that  it  was  a  strong  fact,  that  the  defendant  b|\ng 
sued  in  his  personal  capacity,  had  debited  himselrnih 
the  sum  of  179/.  10^.  to  the  plaintiff*'s  use ;  and  there- 
fore this  case  does  not  trench  on  any  of  the  cases 
which  decide  that  a  legacy  can  only  be  recovered  in 
a  court  of  equity.  In  this  case,  I  am  of  opinion  that 
itib  defendant  had  changed  or  relinquished  his  charac- 

(a)  3  East,  130.  (6)  1  M.  &  P.'fll 


^ 
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ter  as  executor^  and  had  become  the  holder  of  die 
amount  for  the  plaintiff's  use. 

Williams  B.  concurred.  w 

Rule  absolute  to  enter  a  verdict  for  the 
plaintiff  for  185;.  10^.  (a). 

(a)  Gumey  B«  was  at  niti  priu$,    ^.'. 


• 

The  Kino  against  Bullock  and  Others^ 


I . 


A  recogni-       QCIRE  FACIAS.  The  declaration  was  on  a  recqgni- 
E^Tr"        zanceofbailmlOO/.  The  defendants  cr«»d  oyer  of 
payment  of      the  writ  and  recognizancoi  and  of  the  condidouy  whidi 
sioned  by  "the    *^^  reciting  that  S.  D.,  W.  S.,  and  J.  P.,  officers  of  hii 
cltf  °*^*°*  *      Majesty's  Customs, had  lately  seized,  as  forfeited  to  the 
sloop  wbioti     use  of  his  Majesty  and  themselves,  the  smack  or  sloop 
seized  as*  fo  -    ^*^^  Aime,  with  her  tackle,  &c.  the  property  whereof 
feited  to  his      was  claimed  by  A,  Sckiers  and  A.  Gosselin^  (two  of 
the  seizing       ^^^  defendants^)  who  Iiau  entered  their  claim  in  the 
officers,  under  Court  of  Exchequer,  was  for  payment   of  the  costs 
act  3  &  4  w,    which  should  be  occasioned  by  such  claim,  in  case  the 
liewMiuh'    ^^®^®^   should    be    adjudged    forfeited.      They  then 
condition  nvas   pleaded  that  the  said  £,  Z).,  W.  S.,  and  J.  P.  did  nol| 
non-payment    P^^^^^cute  the  said  claim,  and  that  no  costs  were  in- 
to the  seizing    curred  by  or  occasioned  to  them   by  reason  of  the 
'  costs  occa-      saii^'<f|eizure.      Replication,  that   af);er  the  making  of 
T°^'!8fSFi.    ^•^- *^cop*'*2ance,  and  before  the  suing  out  the  writ 
not  incurred     of  sci.  fa.,  to  wit,  on  &c.,  the  said  smack  or  sloop  was 
^™°*"y  ^y    duly  adjudged  forfeited,  and  that  a  large  amount  of 

costs  was  occasioned  by  the  said  claim,  which  was 
taxed  by  the  remembrancer  at  the  sum  of  146/.  5s.6d^ 
which  gn^  had  not  been  paid  to  the  said  JE.  D.,  fV^il^ 
and  J.  91^  or  either  of  tbemi  bat  was  still  in  arrear 
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and  unpaid.  To  this  replication  the  defendants  de- 
murred, and  the  Attorney-General  joined  in  demur-     ^    ,, 

The  King 

rer.  „. 

^f  Bullock 

"  ,  and  Others. 

«/.  Jervis  in  support  of  the  demurrer  (a).  The  original 

enactment  of  stat.  8  Ann,  c.  73.  s.  63.  shows  that  this  re- 
cognizance extends  only  to  secure  to  the  seizing  officers 
the  payment  of  costs  occasioned  to  them  by  the  claim 
of  the  ship  ^pthe  defendants.  The  preamble  demon- 
strates the  intent  of  the  legislature  for  preventing  the 
great  charges  that  the  officers  of  the  Customs  seizing 
goods,  prohibited  and  uncustomed,  were  put  to  by  a 
groundless  and  vexatious  claims  entered  thereto  in  the 
court  wneie  such  goods  are  prosecuted.  It  would  seem 
thaAhe  general  costs  of  resisting  the  claim  might  be  re- 
covered njr  the  Attorney-General,  in  a  proceeding  in 
the  name  of  the  seizing  officers.  Rex  v.  Nunn  (6) ;  but 
as  it  is  here  admitted  that  they  have  sustained  no  costs, 
the  recognizance  cannot  be  enforced. 

BarloWf  for  the  Attorney-General,  was  stopped. 

Per  Curiam. — (Lord  Abinger  C.  B.,  Bolland  and 

Alderson  Bs.)      The   recognizance   here  in  suit  is 

^  conditioned  to  pay  to  certain  persons  therein  named,  all 

^le  costs  which  should  be  occasioned  by  the  claim. 

^ihen  the  replication,  by  alleging  that  costs  were  so 
occasioned,  and  not  paid,  shows  a  breach  of  the  con- 
dition in  the  very  terms  of  it.  Whether  the  recogni- 
zance was  entered  into  for  the  benefit  of  the  seizing 
officers  or  not  is  quite  immaterial,  for  the  crown  sues 
for  the  penalty,   and    the   defendants  do  not  show 

(a)  See  15  G.2.  c.  31.  s.  7  ;  3  G.  3.  c.  22.  8.  8  ;  24  0.  3.  c.  47.  s.  37  ; 
mod  6  G.  4,  g.  108. 8. 91.  The  enacimeat  id  force  is  3  &  4  G.  4.  c.  53.  s. 
iOl. 

\h)  Parker's  Rep.  727. 
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that  the  condition  of  the  recognizance  has  been  pe^ 
^   ^  formed. 

The  King 

V.  Judgment  for  the  crown  (a). 

Bullock 
and  Others.  (a)  See  Attorney-General  v.  Schiers,  5  Tyr.  1029. 


Cole  against  Perky. 

A  rule  nisi  for  t^OWLING  moved  for  security  for  coRs^  on  an  afr 
cost»inil^be  davit  which  did  not  state  the  stage  in  which  the 

granted,  cause  was,  and  cited  Jones  v.  Jones  (6)  as  a  decision  in 

though  the        ...  '  ^  ' 

affidavit  do  not  his  favour. 

state  in  v^hat  ^ 

stage  the  cause  ^  ^ 

is,  the  motion  Alderson  B.  (The  only  judge  in  court.) — Yopare 
defendant's  entitled  to  the  rule  on  that  authority.  I  dK)uld  ha?e 
peril  if  too        otherwise  thought  that  you  were  called  on  to  show  in 

the  first  instance,  that  no  objection  existed  to  the  mo- 
tion. 

(6)  2  Tyr.  216. 


Stubbs  against  Lainson  and  Another. 

Case  against  /^  ASE  against  the  sheriffs  of  London  for  a  false  re- 
false  return  of  turn.  The  declaration  stated,  that  the  plaintiff 
niUUtbona.The  theretofore,  to  wit,  on  &c.,  in  the  court  of  our  Lor^ 
leged  that  the    the  King  of  the  Bench,  at  Westminster,  before  &c.,  bj 

defendant  ^j^^  consideration  and  judgment  of  the  same  court,  re- 
setzedsLua  took   .  t»      o 

in  execution  covered  against  one  George  Allen  16Z.  II5.,  which 
anYchtt     we^e  adjudged  to  the  plaintiff  in  and  by  the  said  court 

of  the  value  of 

monies  directed  by  lhe,^./a.  to  be  levied ;  and  then  levied  the  same  thereout.  Plea, 
that  the  defendant  did  not  seize  or  take  in  execution  any  goods  or  monies,  andlery 
the  monies  so  directed  to  be  levied  by  the  said  writ  in  the  declaration  mentioned,  or 
any  part  thereof,  tnodo  et  forma.  Held,  that  as  the  plaintiff,  in  order  to  support  kn 
action,  need  not  prove  more  of  his  declaration  than  the  seizure  of  the  goods;  theplea 
was  bad  for  tendering  loo  large  an  issue,  by  denying  the  matter  alleged  in  the  de- 
claration, not  in  the  disjunctive,  but  the  conjunctive,  virhich  would  make  itnecessny 
for  the  plaintiff  to  prove  not  only  seizure  of  the  goods,  bat  levy  of  the  money  out  of 
them. 
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for  his  damages  by  him  sustained^  as  well  on  the  oc-  ,V.'.  1836. 
casion  of  the  not  performing  certain  promises  &c.^  as 
for  his  costs,  &c.  The  declaration  dien  averred  the 
dehvery  of  the  writ  of  f>*fa.  to  the  sheriffs  to  be  exe- 
cutedy  and  then  alleged,  that  by  virtue  thereof  the  de- 
fendants, so  being  sheriffs  of  the  said  city  of  London^ 
fterwards,  to  wit,  on  &c.,  and  within  their  bailiwick 
as  such  sheriffs,  seized  and  took  in  execution  divers 
goods  and  chattels  of  the  said  G.  Allen  of  great  value, 
to  wit,  of  the  value  of  the  monies  so  indorsed  and 
directed  to  be  levied  as  aforesaid,  and  then  levied  the 
same  thereout.  Yet  the  defendants  had  not  the  said 
monies,  or  any  part  thereof,  before  the  said  justices 
&c.,  according  to  the  exigency  of  the  writ  &c. ;  and 
after  the  said  levy,  to  ^it,  on  &c.,  falsely  and  deceit- 
fully returned  that  the  said  G,  Allen  had  not  any  goods 
or  chattels  in  their  bailiwick  whereof,  &c. 

The  defendants  pleaded  that  they  did  not,  by  virtue 
of  the  said  writ  in  the  said  first  count  of  the  said  de- 
claration mentioned,  seize  or  take  in  execution  any 
goods  or  monies  of  the  said  G.  Allen,  and  levy  the 
monies  so  indorsed  and  directed  to  be  levied  by  the 

■ft: 

said  jrrit  in  the  said  declaration  mentioned,  or  any  part 
thereof,  modo  et  forma ;  concluding  to  the  country. 

Demurrer,  assigning  for  causes  that  the  traverse  in 
the  plea,  that  they  the  defendants  did  not,  by  virtue 
of  the  said  writ,  seize  or  take  in  execution  any  goods 
and  chattels  of  the  said  G.  Allen,  and  levy  the  monies 
so  indorsed  and  directed  to  be  levied,  or  any  part 
thereof,  is  too  large  and  extensive,  and  tends  to  raise 
an  immaterial  issue,  and  is  insufficient  in  this,  to  wit, 
that  such  matter  is  denied  in  the  conjunctive  instead  of 
being  denied  in  the  disjunctive ;  viz.  that  the  defend- 
ants did  not  seize  or  take  in  execution  any  goods  and 
chattels  of  the  said  G.  Allen,  or  levy  the  monies  so 
indorsed  and  directed  to  be  levied^  or  any  part  there- 


f 


« 


# 


Stubbs 

v. 

Lainson 

and  Another. 


« 


s: 


1008  •  CASES  IN  TRINITY  TERM 

1836; ->  of.  And  the  defendants  have  thereby  attempted 
compel  the  plaintiff  to  adduce  more  extensive  e?ide 
than  by  law  (Might  to  be  and  would  be  reqiure 
support  the*  said  first  count  of  the  same^  if  the  a 
were  properly  traversed ;  inasmach  as  either  the  tal 
and  seizing  the  goods  of  the  said  O.  Allen  by  the 
fendantSy  or  levying  the  monies  so  indorsed  and 
rected  to  be  levied,  or  any  part  thereof,  would 
suflScient  to  support  the  said  action  of  the  plaintiff. 
Joinder  in  demurrer. 

The  points  stated  for  argument  on  the  part  of  \ 
plaintiff  were,  that  the  second  plea  was  bad,  becsi 
it  traversed  an  allegation  in  the  conjunctive,  wh 
might  have  been  supplied  by  proof  in  the  disjoncth 
the  effect  of  the  traverse  bei|g  to  impose  on  the  ph 
tiff  more  extensive  proof  than  is  by  law  essential 
the  support  of  his  case. 


^ 


Miller  in  support  of  the  demurrer.  The  plea  tendi 
too  large  an  issue ;  for  not  only  does  it  call  on  t 
plaintiff  to  prove  that  the  sheriffs  seized  the  goods,  I 
also  that  they  levied  the  monies  by  the  writ  directed 
be  levied.  The  latter  proof  is  not  requisite  to  supp^  t 
action  for  a  false  return,  which  lies  if  the  sheriff  seix 
only.  In  note  (24)  toGoram  v ,Sweeting{a)  it  is  said,  wbe 
an  action  is  brought  for  damages,  in  which  the  plaint 
is  by  law  entitled  to  recover  in  proportion  to  the  k 
or  injury  he  has  actually  suffered,  it  seems  to  folia 
that  a  traverse  which  ties  him  w^  to  prove  the  who 
damage  stated  in  his  declaration  before  he  can  recovi 
at  all,  is  contrary  to  the  principles  of  law  which  govei 
actions  of  this  kind,  and  therefore  cannot  be  su] 
ported."  This  position  was  cited  in  argument  i 
Moore  v.  Boulcott  (6),  and  acted  on  there.  [Lof 
Abinger  C.  B.  You  contend  that  the  plea  contains 


(a)  2  Saund.  207. 


(6)  1  BiDg.  N.  C.  324. 


f 
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negative  pregnant,  for    the    defendants   might  have       1836. 
seized,  and  yet  not  proceeded  to  levy  the  money  ;  and 
that  if  the  general  issue  had  been  pleaded  the  plaintiff 
would  not  have  been  bound  to  prove  the  levy,  or  more      ^^i^**',? 

,  ^  "^  and  Another. 

than  the  seizure.] 

James  supported  the  plea.  In  order  to  impugn  the 
return  of  nuUa  bona,  the  plaintiff  was  bound  to  prove 
that  the  defendants  levied,  viz.  converted  the  goods  into 
money,  as  wellas  the  mere  seizure  by  them;  for  both  facts 
are  requisite  ft  support  the  single  proposition  of  their 
having  executed  the  ji.  faXa),  Now  wherever  the  proof 
of  several  facts  is  necessary  to  establish  one  proposition, 
the  opposite  side  may  put  the  party  advancing  it  on 
proving  them  all,  Robimon  v.  Raley{b\  0*Brien  v. 
Saxon  (c).  He  also  cited  the  judgment  of  Patteson  J. 
in  Wray  v.  Earl  of  Egremont  (rf). 

Lord  Abinger  C.  B. — The  sheriff  may  have  seized 
and  yet  not  have  the  goods  in  his  hands.  Here  the 
plaintiff,  in  order  to  maintain  his  action,  was  not  bound 
to  prove  more  of  his  declaration  than  the  seizure  by 
the  sheriff.  Suppose  the  plaintiff  to  have  rested  his 
case  there,  the  sheriff  would  have  been  obliged  to  dis- 
charge himself  of  his  liability  by  showing  why  nulla 
bona  was  returned ;  e.  g.  that  though  he  had  seized 
he  had  not  been  able  to  levy  the  sum  indorsed  on  the 
writ,  on  account  of  more  rent  being  due  to  the  land- 
lord than  the  goods  would  produce,  &c. ;  but  that  is 
not  here  pleaded.    In  O'Brien  v.  Saxon  {e)  the  plain- 

(a)  See  3  Lev.  192.  (b)  1  Burr.  316. 

(c)  2  B.  &  C.  908 ;  and  Selby  v.  Bardons,  3  Bar.  &  Ad.  19 ;  3  Tyr.  430, 
S,  C.  ID  error ;  also  Stephen  on  Pleading,  274  -,  1  Chitty  on  Pleading,  4  ed. 
SU,  632, 562. 

(d)  4  B.  &  Adol.  122. 

(e)  2  B.  &  C.  908;  cited  per  cur,  3  Tyr.  440. 
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■'V- 
tift*'s  trading  and  bankruptcyi  and  petitiomng  creditor*^ 

debt,  were  three  facts  essential  to  be  proved  by  th^ 

Stubbs 

V.  defendant.    The  defendants  may  amend  by  inserting 

,M'^A«!!!Lr    ^  ^^^  ^^'    "^h®  P'®*^  ^^^'  *^®"  ^®  *^^*^  ^^^  defcndaot^ 
did  not  seize  or  levy. 

Judgment  for  the  plaintiff,  if  the  defendaci/ 
did  not  avail  himself  of  the  leave  to  ameod 


and  Another. 


LiGHTFOOT  against  Keane. 


Lands  were  T^ETINUE  for  title-deeds.  Plea,  that  one  Joh 
devised  to  tnis-  Lightfoot  was  seised  in  fee  of  certain  messuages, 

tees  upon  trust  o    j  ^  ^  ^> 

to  pay  a  part  tenements,  and  premises,  to  which  those  title-deeds  b^ 
and  profits  to  longed  ;  and  being  so  seised,  in  the  year  18S4  by  his 
the  devisor's     will  devised  those  estates,  upon  certain  trusts  in  the 

widow  and  the 

rest  towards  said  will  particularly  mentioned,  unto  S.  and  f  .,  who 
the  mamte-       ^q^j^  nvion  themselves  the  execution  of  the  will,  and 

nance  and  edu-  *  ^ 

cation  of  his      became  and  were  seised  of  the  estates  upon  the  trusts 

rerch"^^!  1,  ^"  ^'^^  s*'^  ^^^•^  contained,  and  by  virtue  thereof  entitled 
and  after  that  to  the  possession  of  the  title-deeds,  and  afterwards  de- 
during  the  life-  'Jeered  them  to  and  deposited  and  lodged  them  with 
time  of  his        the  defendant,  being  the  attorney  and  solicitor  of  the 

widow  *  after 

her  death  the    said  S.  and  K.^  for  the  affairs  and  businesses  connected 

property  was  ^jj]^  ^^^  arising  out  of  the  trusts  of  the  will,  to  be  by 
devised  to  the  °  ^  /  . 

son  in  fee.         the  defendant  used  and  referred  to  in  the  suits,  aflfairs, 

defended^si^ts  ^^^  businesses  in  which  the  defendant  was  so  em- 
respecting  the  ployed  as  such  attorney  and  solicitor,  and  for  all  other 
will  and  in  so  purposes  connected  with  or  arising  out  of  the  trusts  of 

doing  incurred  the  will.  That  S.  and  K.,  whilst  the  deeds  continued 
a  debt  to  their  .       , 

attorney  for       in  the  possession  of  the  defendant,  became  indebted 

costs,  and  de- 
posited the  title-deeds  with  him  as  a  security  for  it.     Hdd,  that  after  the  death  of  the 
devisor's  widow,  the  son  might  maintain  detinue  against  the  defendant  for  the  deeds 
without  their  being  subject  to  any  lien  for  the  personal  liability  which. the  trustees 
had  incurred  by  employing  him. 


LiGlITFOOT 
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to  the  defendant  in  \20L  for  work  and  labour  in  different  1836. 
causes  and  suits^  and  for  certain  fees  due  and  of  right 
payable  in  respect  thereof;  which  sum  of  money  still 
remains  unpaid.  Wherefore  the  defendant,  having  a  Keane. 
lien  upon  the  said  deeds,  detained  them  for  his  lien,  as 
it  was  lawful  for  him  to  do.  Replication,  that  the  trusts 
in  the  will  were,  that  the  trustees  should  receive  the 
rents  and  profits,  and  pay  and  apply  two-thirds  of 
them  towards  the  maintenance  and  education  of  the 
plaintiff,  until  he  attained  the  age  of  twenty-one 
years,  and  after  he  attained  twenty-one  to  pay  them  to 
him>  and  the  remaining  third  part  to  his  widow  for  her 
life,  and  that  after  her  decease  the  testator  devised  the 
estates  to  the  plaintiff  in  fee.  It  then  set  out  that  the 
widow  died  on  30th  April  1830,  and  that  the  plaintiff 
attained  twenty-one  on  24th  February  1834,  and  re- 
quested the  defendant  to  deliver  up  the  deeds. 

Special  demurrer,  assigning  for  causes  that  the  plain- 
tiff had  not  in  any  manner  traversed  or  denied,  or 
confessed  and  avoided  the  matters  alleged  in  the  plea ; 
nor  had  the  plaintiff  denied  that  the  defendant  had 
such  lien  on  the  title-deeds  as  the  defendant  had 
alleged,  neither  had  he  in  his  replication  shown  that 
the  lien  of  the  defendant  upon  the  deeds  had  been 
paid,  satisfied,  or  otherwise  discharged. 

Joinder  in  demurrer. 


$^^ 


Channell  supported  the  demurrer.  The  plaintiff 
claims  under  the  will,  and  must  take  the  fee  witHIAe 
incumbrances  on  it;  viz.  the  defendant's  lieiR^on  the 
deeds.  The  trustees  took  the  land  on  the  trusts  in 
the  will  as  agents,  for  the  benefit  of  the  plaintiff,  the 
person  ultimately  entitled  to  the  estate ;  as  such  they 
incurred  a  debt  to  tho^efendant  arising  out  of  the 
trusts.  That  debt  becaime  a  charge  on  the  estate 
itself,  and  they  were  not  liable  for  it.    This  is  not  like 
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the  case  of  a  remaiiider'-man  taking  not  inconustendy 
with  the  title  of  a  deceased  tenant  for  life^  who  had 
deposited  the  deeds  of  the  estate. 

Watson  for  the  plaintiff.    It  is  not  even  averred  that  i 
the  debt  accrued  before  the  estate  vested  in  the  plaio- 
tiff*    [He  was  stopped  by  the  court] 

Lord  Abinobr  C.  B. — Whatever  powers  the  tnuteei 
had|  this  was  a  debt  due  from  them  personally  to  die 
solicitor  whom  they  employed.  Unless  they  could 
mortgage  the  land«  which  is  not  pretended,  they  coidd 
not  make  a  deposit  of  the  deeds,  which  would  amount 
to  an  equitable  mortgage,  lite  defendant  has  no  more 
ground  to  claim  this  lien  than  he  would  have  had  it, 
after  knowingly  dealing  with  a  tenant  finr  life,  he  had 
sought  to  retain  the  deeds  as  against  the  tetfnt  in  re- 
mainder. 

Per  Curiam.^ljOTd  Abinger  C.  B.,  i||oLLANMlid 

GURNEY  Bs.) 

Judgment  for  the  plaintiff. 


Doe  on  the  demise  of  Pemberton  and  Others  agaiMSt 

Edwards.  ^ 

Certain  pre-  "CVECTMENT.  The  parties  had  agreed  to  state 
""•^^^r'^f^®"  "^i^he  facts  under  a  judge's  order  in  the  form  of  a 

roised  to  JW.  .  j|£  •*      ® 

E,  and  her  special  Stc,  for  the  opinion  of  this  court,  pursuant  to 
SlXeT^nd  ^  *  *  **^"-  *•  ^'  ^-  «•  «5-    The  case  stated  was  is 

her  heirs,  for     follows. 

naturai"iv^s  of     ^^^^^  Campbell,  at  the  time  of  making  the  indenture 

her  son  J.  £.,  ^^ 

her  daughter  AL  E.,  and  her  son  Alexander's  gran  jfpugtiter^  and  the  h'fe  of  the 
survivor  of  them.  Alexander  had  no  grand-daughter  at  the  time  of  the  execution 
of  the  lease,  but  had  several  subsequently.  Ileld^  that  tlie  lease  determined  on  the 
death  of  the  survivor  of  J.  E,  and  M.  K 
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of  demise  hereinafter  mentioned,  ifis  seised  in  his  de- 
mesne as  of  fee  of  the  premises  mepitioned  in  the 
declaration  ia  this  ejectment^  dten  m  tHe  occupition  of 
Mary  Edwards^  the  lessee  hereinafter  mentioned,  or 
ber  under-tenants,  as  tenants  to  him.  And  being  so 
seised,  the  said  John  Campbell^  by  an  indenture  bearing 
date  the  ^th  of  September  1779,  and  duly  inrolled  in 
the  Court  of  Common  Pleas  in  the  following  Hilary 
term,  and  made  between  him,  the  said  John  Campbell^ 
of  the  one  part,  and  Mary  Edwards ,  of  the  other  a  O 
part,  in  consideration  of  certain  yeariy  rent  and  cove- 
nants in  the  said  indenture  mentioned,  demised  the 
said  premises  therein  described  as  in  the  occupation  of 
her  under-tenants  to  th£^id  Mary  Edwards^  to  have  '^: 

and  to  hold  the  same  to  the  said  Mary  Edwards  and 
her  heirs,  from  the  feast  of  St.  Michael  the  Archangel 
then  ksAast,  '^  for  and  during  the  natural  lives  of  the 
said  Ma^ Edwards^  son,  John  Edwards^  her  daughter 
Martha  Edwards,  and  Alexander  Edwards'  grand* 
ddfthter,  a,i0  the  life  of  the  survivor  of  them. 

^^e  said  Alexander  Edwards  was  a  son  of  the  said 
Mary  Edwards.  He  had  no  grand-daughter  living  at 
^le  time  of  making  the  said  indenture,  nor  had  he 
ever  had  any  grand-daughter  before  the  said  indenture 
was  made,  but  he  had  a  daughter  Elizabeth,  his  eldest 
child,  and  two  other  children,  then  living. 

He  did  not  have  any  grand-daughter  until  the  year 
1797,  when  Martha,  a  daughter  of  his  said  daughter 
Elizabeth,  was  born ;  and  since  that  time  and  during 
the  life-time  of  the  said  John  Edwards  and  Martha 
Edwards,  two  of  the  said  cestui  que  vies  named  in  the 
said  lease,  the  said  Alexander  Edwards  had  twelve 
other  grand-daughters,  all  of  whom,  including  the  said 
Martha,  the  daughter  ^  Elizabeth,  arc  still  living. 

In  the  year  1807  the  lessors  of  the  plaintiff  pur- 
chased the  premises  in  question  from  the  said  J.  Camp- 

t  ^ 
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1836.        ^^'4  And  the  samef^^  by  him  duly  conyeyed  totb 
subject  to  the^Ase  a£|:esaid. 

MariSkfl  EamSrds,  flf|%f  the  cestui  que  vies  in  the  k 

mentioned,  died  in  March   1830;  John  JEdwards, 

other  of  the  cestui  que  vies  in  the  said  lease  mentioi 

died  on  the  10th  March  1835 ;  and  the  said  Elizal 

the  daughter  of  Alexander^  died  some  years  prevb 

to  the  said  1835. 

^      The  question  for  the  opinion    of   the   court  \ 

:]P*    JLirhether  the  estate  created  by  the  said  indentor 

^^emise  was  or  not  determined  upon  the  death  of 

said  John  Edwards. 

The  points  stated  in  the  margin  were  as  follows : 

The  lessors  of  the  plaintUP  contend  that  the  le 
expired  on  the  death  of  the  said  John  Edwards. 

The  defendant  contends  that  the  lease  was  to  end 
for  the  life  of  Alexander's  first  daughter  wtfi  sbo 
come  into  e^^e  after  the  making  of  the  leas^^rof  i 
grand-daughter  living  at  the  death  of  the  two  oti 
cestui  que  vies  named ;  and  that  consequeqAfy  it  didK 
determine  on  the  death  of  Johii  Edwards. 


E.  Vaughan  Williams  for  the  lessors  of  the  jJn 
i\Sy — after  suggesting  that  the  deed  was  merely  hab 
dum  to  Mary  Edwards  and  lier  heirs  as  mere  woi 
of  special  occupancy,  and  not  a  grant  to  her  and  I 
heirs  by  way  of  inheritancei — was  stopped  by  1 
court. 


W.  Rogers  for  the  defendant.  Mary  Edwards  eitl 
took  an  estate  pur  autre  vie  intended  to  endure  beyoi 
the  two  lives  of  John  and  Martha  Edwards  ;  or  if  t 
latter  words  of  limitation  of  estates  for  life  are  ind 
finite  and  void,  the  defendant  may  go  back  to  tlie  fir 
wliich  are  sufficient  to  create  a  fee  in  Mary  Edwart 
But  the  intention  sufficiently  appears,  viz.  that  tl 
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freehold  lease  should  endure  during  the  lives  of  John  1836. 
and  Martha  Edwards,  as  well  as  of  any  grand-daughter 
which  Alexander  Edwards  might  acquire  at  any  time 
by  his  daughter  Elizabeth.  [Lord  AMnger  C.  B.  It 
is  said  that  the  grantor  gave  an  estate  not  for  a  definite 
period  only,  but  for  a  period  beyond.  But  that  does 
not  follow,  for  had  a  grand-daughter  o(  Alexander  Ed- 
wards been  in  existence  at  the  time  of  executing  the 
deed,  she  might  have  died  before  John  or  Martha  Ed- 
wards. How  could  the  estate  have  then  revived  on 
the  birth  of  an  afler-bem  grand-daughter  ?]  Had 
that  case  arisen,  the  estate  might  have  determined  at 
the  death  of  the  survivor  of  the  lives  definitely  pointed 
out. 

Lord  Abinger  C.  B. — The  only  doubt  we  entert^n 
iS|  whether  any  estate  passed  at  all ;  howeveri  as  we 
are  bound  to  construe  this  lease  most  strongly  against 
the  grantor,  we  must  hold  that  some  estate  did  pass. 
But  we  are  of  opinion  that  we  cannot  insert  in  the 
limitation  the  name  of  a  grand-daughter  of  Alexander 
Edwards,  who  was  not  in  existence  at  the  time  the 
deed  was  executed.  No  authority  has  been  discovered 
to  the  contrary.  Our  judgment  must  therefore  be  for 
the  lessors  of  the  plaintiff,  on  the  ground  that  the 
estate  granted  was  good  for  the  lives  of  John  and 
Martha  Edwards,  but  not  for  that  of  the  grand-daugh- 
ter of  Alexander,  who  was  not  in  existence  when  the 
lease  was  executed. 

Bollamd  and  Gurnby  Bs.  concurred. 

Judgment  for  the  lessors  of  the  plaintiff. 


VOL.  I.    '  3  T 
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Hart  against  Leach. 


/^ASE  for  an  irregular  distress.     The  second  o 
alleged,  that  the  defendant  seized  aod  distra 


A  landlord 
iivho  does  not 
personally 

make  or  inter-  Q^j^g^  goods  and  chattels  of  the  like  description, 

fere  in  a  dis-  **  ,  ^   •^ 

as  in  the  first  count  mentioned,  as  for  and  in  the  n 
of  a  distress  for  rent,  to  wit,  20L  due  from  the  plai 
to  the  defendant  for  certain  tenements  and  prem 


tress  IS  not 
liable  to  an  ac- 
tion for  the 
neglect  of  the 

ployed  by  him  Averment,  that  the  defendant  thereby  took  an  no 
to  make  It,  in    gonable  distress  for  the  said  arrears  of  rent,  and 

notdehfenng  ,  n        i       ,  -•     . 

to  the  party  a  small  part,  to  wit,  one-fourth  thereof,  then  wi 
distrained  on    .ufficient  value  to  have  satisfied  the  distress  and 

a  copy  01  the 

charges  of  the  expenses  of  the  same,  and  of  the  sale  and  appn 
cording  to  57  ment  thereof.  Averment,  that  the  defendant  did 
G.  3.  c.  93.  give  to  the  plaintiff,  or  leave  at  the  chief  man 
pleaby^l^n^^-  house,  or  most  notorious  place  on  the  said  premi 
lord  sued  for     notice  of  the  said  distress,  or  of  the  cause  of  i 

such  neglect 

of  his  broker,    taking;  and  the  defendant  did  not  give  a  copy  oj 

trm  was^raade  ^^^^ff^f  ^^^  ^/^^'  ^^*^*  «»^  charges  of  the  saiddisti 
by  his  direc-     or  of  any  part  thereof  respectively,  to  the  plaintiff, 
lord  of  the  d"e-  *^^^  defendant  therein  respectively  wholly   made 
raised  tene-      fault,  against  the  form  of  the  statute  in  such  case  i 

ments,and  not     .  . 
personally  by    Vided  (fl). 

him,  but  by  Tjjg  fourth  count  was  for  takina  an  unreasons 

one  JE.,  his         -i.  *. 

broker,  in  that  distress ;   for  not  giving  notice  of  distress ;   for 
who,^  M^such,    causing  the  goods  to  be  appraised ;  for  not  selling 
made  and  con-  the  best  price;  and  for  not  leaving  the   overplus 
tress  for  the  '  ^'^^  hands  of  the  sheriff,  under-sheriflf^  or  coustal 
defendant,and  for  the  use  of  the  plaintiff.     And  the  plaintiflT averr 

that  the  de- 

fendantdidnot  that  the  defendant  did  not  give  a  copy  of  his  cbar^ 

otherwise  ^^^^  ^r  ^n  ^/^^  ^^g^g  ^^^^  charges  of  this  distress,  or 

make  or  inter-  "^  .  . 

fere  in  it,  and  any  part  thcrcof,  signed  by  him,  to  the  plaintiff;  a 

that  the 

charges  were  /  s  *--»  i^      o      no      o 

the  charges  of  (')  ^^  ^~-  3-  <=•  93.  s.  6. 

the  broker^ 

was  held  good,  as  denying  the  defendant's  interference  at  all  in  the  distress  fr 

beginning  to  end. 
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that  the  defendant  in  all  the  said  several  notices  re-       1836. 
spectively  thereinbefore  in  that  count  charged  upon 
him,  then  wholly  made  default,  against  the  form  of  the 
statute  in  such  case  provided. 

The  defendant  pleaded  to  each  of  these  countSi  so 
far  as  related  to  the  defendant's  not  giving  a  copy  of 
his  charges,  and  all  the  costs  and  charges  of  the  said 
distress,  that  the  distress  was  made  by  the  defendant's 
directions  as  landlord  of  the  said  tenement,  and  not 
personally  by  him,  but  by  one  Thomas  Edttn,  being  a 
broker ;  and  that  the  broker  made  and  conducted  such 
last-mentioned  distress  for  the  defendant,  and  that  the 
defendant  did  not  otherwise  make  or  interfere  in  the 
distress,  and  the  said  charges  and  costs  were  the 
charges  and  costs  of  the  said  Thomas  Edlin ;  con*- 
cluding  with  a  verification.  Special  demurrer,  assign- 
ing for  cause,  that  as  the  defendant,  as  landlord,  caused 
the  distress,  he  thereby  made  himself  a  party  thereto, 
within  the  meaning  of  the  statute  07  Geo*  S.  c.  93. 
8.  6«,  and  that  as  no  bill  of  the  costs  and  charges  of 
the  distress  was  given  by  the  defendant,  or  by  his 
broker,  the  defendant  as  landlord  was  liable  for  the 
default.    Joinder  in  demurrer. 

The  points  stated  in  the  margin,  on  the  part  of  the 
plaintiff^  were  the  causes  of  demurrer  specially  stated, 
and  that  the  plea  did  not  deny  that  the  defendant  per- 
sonally interfered  in  the  distress,  or  that  he  made  or 
interfered  in  the  appraisement  or  sale  personally  or 
otherwise. 

Mansel  in  support  of  the  demurrer.  By  57  Oeo.  3. 
c.  93.  8.  6.  it  is  enacted,  that  "  every  broker  or  other 
person  who  shall  make  and  levy  any  distress  whatso- 
ever, shall  give  a  copy  of  his  charges,  and  of  all  the 
costs  and  charges  of  any  distress  whatsoever,  signed 
by  him,  to  the  person  or  persons  on  whose  goods  and 

3t2 


Hakt 

V. 
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1836.  chattels  any  distress  shall  be  levied.*'  That  enactment 
is  in  pari  materia  with  2  W.  S;  M,  sess.  1.  c.  5.  s.  1., 
which  enables  the  person  distraining  to  cause  the  goods 

Leacit.  to  be  appraised,  and  after  such  appraisement  to  sell 
them  for  the  best  price  that  can  be  gotten  towards 
satisfaction  of  the  rent  and  of  the  charges  of  such 
distress,  appraisement,  and  sale,  leaving  the  OTerphis, 
if  any,  in  the  hand  of  the  sherifi^  under-sheriff,  or  con- 
stable, for  the  owner's  use.  Landlords  are  as  respon- 
sible for  the  broker's  irregularity  or  neglect  to  conipl; 
with  57  Geo,  3.  as  they  have  been  always  held  to  be 
under  the  act  of  W.  ^  Mary.  The  words  "  other 
person  who  shall  make  or  levy  any  distress"  in  57  G.S, 
must  be  referred  to  '*  the  person  distraining"  in  2  IF. 
3r  ilf.,  viz.  the  landlord.  Besides,  the  plea  only  deniei 
the  landlord's  interfering  in  the  first  stage  of  the  dis- 
tress, viz.  the  taking  the  goods,  so  that  he  may  haie 
afterwards  interfered  in  the  two  remaimng  stages  bj 
appraising  and  selling  them. 

Channell  contr^.  The  declaration  complains  Aat 
the  defendant  did  not  give  a  copy  of  his  charges  and 
of  the  costs  of  the  distress  to  the  plaintiff.  That  is 
the  particular  complaint  to  which  the  plea  b  confined. 
[Lord  Abinger  C.  B.  If  it  is  to  be  contended  on  the 
other  side  that  wherever  the  word  ''  distress"  occurs 
in  the  declaration,  it  is  to  betaken  to  embrace  all  that  is 
done  in  making  the  distress,  why  is  it  not  to  be  similarij 
taken  in  the  plea  ?]  As  to  the  other  question,  it  is 
submitted  to  be  clear,  that  by  the  true  construction  of 
the  act  57  Geo.  3.  it  only  applies  to  the  person  actoally 
making  and  interfering  in  the  distress. 

Lord  Abinger  C.  B. — The  defence  on  the  plea  b, 
that  the  defendant  did  not  personally  interfere  in 
making  the  distress,  but  that  it  was  made  and  conducted 


Hart 

V. 
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by  the  brokeri  that  is,  from  the  beginning  to  the  end  of  1836. 
it.  The  question  is,  therefore}  reduced  to  the  construc- 
tion of  the  act  of  57  Geo.  3,  c.  93.  Now  the  second 
section  empowers  the  justice  to  order  the  person  who  Leach. 
shall  have  levied  any  other  or  greater  charges  than 
those  mentioned  in  the  schedule  to  pay  the  penalty. 
That  cannot  mean  to  affect  the  landlord,  unless  he 
personally  attends  the  making  the  distress,  but  only 
the  broker  who  actually  levies.  Then  the  act  itself 
makes  a  difference  between  the  landlord  and  a  broker 
as  to  the  share  taken  by  each  in  making  and  conduct- 
bg  a  distress.  It  is  true  that  no  such  remedy  before 
magistrates  is  given,  in  case  no  copy  of  the  charges  of 
distress  is  given ;  but  before  this  act  passed,  the  party 
distrained  on  had  no  right  to  a  copy  of  the  charges. 
It  appears  to  me,  that  the  sixth  section  applies  to  the 
broker,  or  person  actually  distraining,  and  not  to  a 
landlord  who  does  not  personally  interfere  in  the 
making  and  conducting  the  distress.  The  plea  is 
therefore  good. 

Parke  B. — I  am  of  opinion  that  the  6th  section 
mly  applies  to  persons  actually  interfering  in  making 
the  distress.  It  provides  that  "  every  broker  or  other 
person  who  shall  make  and  levy  any  distress."  *  Other 
person*  there  means  a  party  actually  seizing  and  as- 
sbting  in  making  and  levying  a  distress.  He  is  then 
to  **  give  a  copy  of  his  charges :"  what  charges  can 
be  made  in  such  a  matter  except  by  a  person  doing 
some  manual  work?  I  have  no  doubt  on  this  construc- 
tion of  the  statute.  As  to  the  plea,  its  meaning  must 
be  taken  to  be  that  the  defendant,  the  landlord,  did 
tiot  interfere  at  all  in  the  distress  from  beginning  to 
end.  The  plea  appears  to  me  to  be  good  as  well  on 
the  general  as  the  special  demurrer.  The  expression 
**  costs  and  charges  of  the  distress"  means  not  only  the 
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1836.  costs  of  distraining!  but  of  remaining  in  posaessioD, 

^^^[y*^'^  apprusing,  sellings  and  stamp. 

XIART 
V. 

Leacb.  Bolland  and  Gukmby  Bs.  concurred. 

Judgment  for  the  defendant 


Palmer  against  Waller  and  Another,  Executors  of 

Waller. 

If  an  executor,    a  SSUMPSIT  against  the  defendants  as  execttton 

who  IS  sued  as  J\^  ° 

such  for  a  debt  on  a  promissory  note  made  by  the  testator.    Pleas : 

plead  to\he  ^*  ^^^*>  ^^*'  *^®  testator  did  not  make  the  note ;  second, 
action,  but  that  the  testator  made  it  for  accommodation  and  widi- 
plene  adminis'  out  receiving  value  for  it ;  and  lastly,  that  the  testator 

tnmit,  and  has  jj^ J  p^^jj  jj.^  Issues  were  joined  on  these  pleas,  and 
judgment  .        ■  .      /«  •      j 

against  him,     the  plaintiff  obtained  a  verdict.    Judgment  was  signed 

SevidSof  thereon,  and  a  writ  o{  fi.  fa.  issued  to  the  sheriff  of 
a  devastavit;  Norfolk  to  levy  the  amount  of  the  verdict  de  bonis  tes- 
return  of  nulla  ^^^o^  ^f  ^^  si  tion^  to  levy  the  costs  (50/.)  de  bonis  pro- 
bona  textatoru  priis.    The  sheriff  levied  the  costs  and  returned  nulla 

by  the  sheriff  .        mi        i  .     •/»•   i  •  i         • 

of  the  county    bona  testatoris.    The  plamtift  thereupon  issued  a  wnt 

in  which  the  ^{  ^^yg  fi^  inquiry  to  the  sheriff  of  Norwich  at  die 
action  IS  laid,  ^         "^  i      ^ 

a  writ  of  scire  taking  the  inquisition,  and  put  in  the  judgment  to  prove 

issues°?o  ano-  *^®  existence  of  assets  and  the  devastamt.    The  un- 

ther  sheriff,  der-sheriff  directed   the  jury   that  the   plaindff  was 

nulla  bona  tes-  bound  to  have  proved  that  the  defendants  had  in  thdr 

tatorts,  not-  hands  effects  of  their  testator.    He  afterwards  returned 

withstanding 

the  judgment  nulla  bona.  On  a  former  day  J,  Jervis  moved,  on  an 
deSie^on°thJ*'  affidavit  of  the  facts  above  stated,  and  on  producing 
inquiry  with-    office  copies  of  the  judgment  roll  with  the  judgment 

out  any  evi- 
dence for  the 
defendant,  that 

the  assets  admitted  on  the  pleadings  to  eiList  at  the  time  of  the  judgment,  have  been 
legally  administered  since,  the  court  will  quash  the  return, and  award  anew irinr^ 
inquiry. 


Palmer 
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thereon  of  the  teatatum  fieri  fadtu  issued  in  the  cause^       1836. 
directed  to  the  sheriff  of  Norwich^  wd  of  the  return 
of  nuUa  bojia  thereto,  for  a  rule  to  show  cause  why  the 
last-mentioued  return  should  not  be  quashed  and  a      Waller 

>•     .  .        .  "■    1       »▼  I    1     1  ^^^  Another, 

iiew  scire  fieri  mquiry  awarded.  He  contended^  that  as 
the  sdre  fieri  suggests  a  devastavit,  and  includes  a 
fieri  facias^  and  the  defendantSj  by  pleading  over,  ad- 
mitted the  possession  of  assets,  the  jury  should  have 
found  a  devastavit  of  them  between  that  time  and 
the  time  of  the  inquiry;  Erving  v.  Peters  {a). 

Alderson  B. — >The  event  stated  on  the  inquisition 
contradicts  the  record,  which  admits  assets.  The  re- 
turn may  be  quashed  and  a  fresh  inquiry  had.  That  is 
the  course. 

J.  Jervis  moved  to  make  it  part  of  his  rule,  that  the 
plaintiff  might  have  the  costs  of  the  inquiry  against  the 
sheriff. 

Alderson  B. — Not  without  showing  wilful  miscon- 
duct on  his  part.  Were  you  to  take  your  rule  in  that 
shape  there  might  be  some  danger  of  your  being 
isalled  on  to  pay  the  costs  of  it. 

Rule  granted  without  costs. 

Biggs  Andrews  showed  cause.  The  usual  course  in 
cases  where  an  executor,  who  is  a  defendant,  has 
omitted  to  plead  plene  administravit,  and  judgment  is 
obtained  against  him,  is  to  bring  debt  on  the  judgment, 
and  suggest  ^devastavit.  That  was  the  course  taken 
in  Erving  v.  Peters,  in  which  case  too  the  sheriff  had 
already  returned  a  devastavit  before  the  action  on  the 
Judgment  was  brought.  If  the  plaintiff  is  at  liberty  to 
Cake  this  course,  and  if,  owing  to  the  admissions  on  the 
pleadings,  the  judgment  is  evidence  of  assets  existing 

(a)  3  T.  E.  685. 
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1836.       at  the  time  it  was  obtained,  it  does  not  pro?e  thai 
p  assets  exist  now,   whether  in  the  bailiwick  e(  tbe 

V.  sheriff  of  Norwich  or  elsewhere*     They  may  hate 

and  Ano^er.  ^^^^  legally  administered  since  the  judgment  was  ob- 
tained. [Alderson  B.  That  might  be  matter  of  evi- 
dence ;  but  the  question  here  is,  whether,  as  plene  ait 
ministravit  has  not  been  pleaded,  the  judgment  was  not 
pHmA  facte  evidence  for  the  sheriff's  jury,  in  the 
absence  of  all  proof  of  the  nature  you  allude  to  ?]  If 
on  a  scire  fieri  inquiry  the  judgment  roll  is  to  be  suffi- 
cient proof  of  devastavit  without  more,  that  inqaiiy 
may  well  be  dispensed  with. 

J.  Jervis  cited  Leonard  v.  Simpson  (a). 

Per  Curiam  {b). — The  judgment  proves  that  the 
defendants  had  assets  at  the  time  it  was  obtained  bj 
the  plaintiff,  and  they  have  not  accounted  for  the  sub- 
sequent disposition  of  them. 

Rule  absolute  for  quashing  the  return  of  tbe 
sheriff,  and  the  inquisition  to  a  writ  of 
scire  fieri  directed  to  him  in  this  cause, 
and  for  executing  a  new  inquiry. 

(a)  2  Bing.  N.  C.  176.  (6)  Bolland,  Aldenon,  and  Gwnej  Bs. 


Elizabeth  Ashbee,  Administratrix  of  John  Ashbbb, 
against  Pidduck  and  Another. 

Debt  OD  a  T\EBT.  The  declaration  stated  that  the  defendants^ 
bond  for^e  together  with  one  Hannah  Harrison^  since,  and 

penal  sum  of 

2800^  against  the  two  survivors  of  three  obligors.  Oyer  of  the  condition  for  aecariog 
the  repavnoentof  1400/.  and  interest.  The  plea  then  stated  as  to  800/ ,  parcel  of  thesaa 
of  140oi.  in  the  condition  mentioned,  that  after  the  day  named  in  the  conditioD  tbe 
defendant  paid  the  plaintiff  the  sum  of  800/.,  parcel  of  the  said  sum  of  1400A  Ueki 
bad  on  special  demurrer,  being  only  a  plea  of  solvit  post  diem  of  part  without  any 
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before  the  commencement  of  the  suit,  deceased,  to  witf       1836. 
on  the  7th  of  January  1815,  by  their  certain  writing 
obligatory,  sealed  &c.,  acknowledged  themselves  to  be  v. 

held  and  firmly  bound  unto  the  deceased  intestate,  J.  j  Anoth 
Ashhecj  in  2800/.  above  demanded  to  be  paid  to  the 
said  J.  Ashbee ;  yet  neither  did  the  said  Hannah  Har^ 
rison  deceased,  in  her  lifetime,  nor  did  the  said  de- 
fendants, pay  to  the  said  J.  Ashbee  during  his  lifetime, 
nor  have  the  said  defendants  since  his  decease,  nor 
hath  either  of  them  at  any  time  paid  to  the  plaintiff,  as 
administratrix  as  aforesaid,  although  often  requested, 
the  said  S8(X)Z.  above  demanded. 

The  defendant  Pidduck  craved  oyer  of  the  bond, 
iivhich  was  accordingly  set  out,  and  also  of  the  con- 
dition, which  was,  that  if  Hannah  Harrison  and  the 
defendants,  their  heirs,  executors  &c.,  should  pay  to 
the  said  J.  Ashbee  the  full  sum  of  1400/.,  together  with 
interest  8cc.,  on  the  7th  of  July  next,  the  obligation 
should  be  void.  He  then  pleaded  as  to  the  sum  of  800/., 
parcel  of  the  said  sum  of  1400/.  in  the  said  condition 
mentioned,  that  after  the  7th  of  July^  in  the  said  con- 
dition mentioned,  and  after  the  death  of  the  said  JET. 
Harrison^  and  after  the  decease  of  the  said  J.  Ashbee, 
and  before  the  commencement  of  the  suit,  to  wit,  on 
&c.  he  the  said  defendant  Pidduck,  and  the  other  de- 
fendant Neame,  paid  the  plaintiff,  as  administratrix  as 
aforesaid,  the  said  sum  of  800/.  in  the  introductory 
part  of  this  plea  mentioned,  and  parcel  of  the  said  sum 


answer  as  to  the  residue,  viz.  600/.,  which  was  forfeited  by  non-payment  at  the  day 
named  in  the  condition. 

Another  plea  stated  tliat  the  two  defendants  were  only  sureties  for  the  deceased 
bbligors,  and  that  plaintiff  had  given  a  release  to  the  representative  of  the  deceased. 
Held,  that  as  it  did  not  appear  either  from  the  bond  or  condition  that  the  defendants 
were  other  than  original  debtors,  the  plea  was,  as  against  them,  no  answer  to  the 
Action. 

In  debt  on  bond,  no  breach,  by  non-payment  of  the  money,  need  be  alleged,  if 
the  declaration  show  the  debt  to  be  due  on  the  bond ;  for  it  then  lies  on  the  defendant 
to  discharge  himself  by  plea  of  payment  &c. 
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ASUBEE 

V. 
PlODUCK 

and  Another, 


of  14002.  in  the  condition  mentioned^  togetfa^  i 
interest  then  due  on  the  wholfi  of  the  said  wm 
1400/.,  in  the  conditioq  mentioned.  Verification, 
to  the  said  600/.,  residue  of  the  said  sum  of  14002^ 
the  condition  mentionedj  Pidduck  pleaded  thai 
said  defendant  Neame  made  and  joined  in  the  i 
writing  obligatory,  at  the  request  of  the  said  Em 
Harrison^  as  the  sureties  only  of  her  the  said  H.  E 
risen,  to  the  said  J.  Ashbee  in  the  said  writing  oUi 
tory  mentioned,  and  that  after  the  making  of  die  i 
writing  obligatory  of  the  said  7th  July  1815,  in  the  i 
condition  of  the  said  writmg  obligatory  mentioned,  \ 
before  the  commencement  of  this  suit,  to  wit,  on  I 
the  said  H.  Harrison  duly  made  and  published  her 
will  and  testament  in  writing,  and  thereby  nomini 
and  appointed  Robert  Harrison  executor  thereof* ; 
that  afterwards,  to  wit,  on  &c.,  the  said  H.  Han\ 
died  ¥rithout  having  altered  or  revoked  her  said  i 
and  that  afterwards,  ^nd.  after  the  death  of  the  i 
H.  Harrison,  to  wit,  on  &c«>  the  said  Hobert  Ham 
duly  proved  the  said  last  will  of  the  said  H.  Harri 
and  took  upon  himself  the  burthen  of  the  execul 
thereof.  And  this  defendant  «/•  P.  further  says,  t 
afterwards,  and  after  the  death  of  the  said  H.Harru 
and  after  the  death  of  the  said  J.  Ashbee,  and  wb 
the  plaintiff  was  such  administratrix  as  aforesaid,  i 
whilst  the  said  Robert  Harrison  was  such  executoi 
aforesaidi  to  wit,  on  &c«,  21st  oi  April  1831,  by  a  c 
tain  indenture,  &c.,  setting  out  a  deed  of  composit 
between  the  said  Robert  Harrison  and  his  creditors, 
which  he  conveyed  all  his  real  estate,  and  also  assigi 
and  transferred  all  his  debts  and  sums  of  money,  goo 
chattels  and  effects  to  certain  trustees,  of  whom 
defendants  were  two,  upon  trust  to  pay  a  dividend 
such  of  the  creditors  who  should  agree  to  take 
dividend  in  full  satbfaction  of  their  debts,  and  sha 
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flign  and  seal  the  said  deed,  whereby  they  agree  to        1836. 
release  the  said  Robert  Harrison  from  all  further  clfum.        . 
The  plea  then  alleged^  that  the  plaintiff  being  one  of  v. 

the  creditors  of  the  said  22.  Harrison,  in  respect  of  the  ji^^^^j^^lher. 
said  600L  in  the  introductory  part  of  the  plea  men« 
tionedi  as  such  administratrix  as  aforesaid,  did  sign 
and  seal  the  said  indenture,  in  token  of  her  agreement 
to  partake  of  the  said  dividend,  and  that,  except  as 
aforesaid,  the  said  JR.  HarrisanvrRB  not,  at  the  time  of 
signing  and  sealing  of  the  said  indenture,  indebted  to 
the  plaintiff  in  any  further  or  other  sum  of  money 
whatsoever.    Verification. 

The  other  defendant  suffered  judgment  by  default. 

The  plaintiff  demurred  to  the  first  plea,  and  assigned 
the  following  causes ;  viz. — That  the  said  first  plea  is 
wholly  irrelevant,  inasmuch  as  it  is  not  pleaded  to  any 
part  of  the  sum  demanded  in  the  declarstion,  but  to 
a  different  sum,  namely,  parcel  of  the  said  sum  of 
1400/.,  mentioned  in  the  condition  of  the  said  writing 
obligatory ;  and  also  that  a  payment  of  a  part  only  of 
the  said  sum  of  1400/.,  after  the  day  mentioned  in  the 
condition,  was  no  satisfaction  or  discharge  of  any  part 
of  the  penal  sum  mentioned  in  the  said  writing  obliga* 
tory  and  demand  in  the  declaration ;  also  that  the  plea 
doth  not  traverse  or  confess  and  avoid  the  cause  of 
action  in  the  declaration  mentioned,  or  any  part  thereof; 
also  that  payment  of  part  of  the  sum  mentioned  in  the 
condition  of  the  bond,  after  the  forfeiture  of  the  bond, 
cannot  be  pleaded  in  bar  of  this  action,  which  is  for 
the  recovery  of  the  penalty  of  the  bond. 

The  plaintiff  also  demurred  to  the  second  plea,  as- 
signing the  following  causes ;  vis. — That  the  said  plea 
is  wholly  irrelevant,  inasmuch  as  it  doth  not  appear 
that  the  said  Robert  Harrison,  either  as  executor  of 
the  said  ff.  Harrison  or  otherwise,  was  ever  in  any 
teqpect  liable  to  pay  to  the  said  plaintiff,  either  as  nd^ 


lasso 


CASES  IN  TRINITY  TERM 


1836. 

ASDBEE 

V. 
PiDDUCK 

and  Another. 


ministratrix  as  aforesaid  or  otherwise,  any  part  of 
said  money,  either  in  the  said  writing  obligatory  oc 
the  said  condition  thereof  mentioned;  nor  how 
said  supposed  release  in  the  said  plea  mentioned 
or  is  any  discharge  to  the  said  defendant  /.  Pid^ 
and  the  said  T.  Neame^  or  either  of  them,  of  or  firom 
part  of  the  said  sum  in  the  said  declaration  above-n 
tionedy  nor  that  the  pldntiff  was  one  of  the  creditor 
the  said  R.  Harrison  in  respect  of  the  said  sum  of  6 
as  in  the  said  last  plea  is  alleged  ;  also  that  the  i 
R.  Harrison  being  in  law  a  stranger  to  the  bomi 
release  to  him  could  not  operate  as  a  release  to 
obligors  of  the  bond,  or  any  of  them,  nor  could 
satisfaction  of  the  bond,  or  any  part  thereof,  ace 
from  him;  and  also  that  the  said  plea  doth  not  tra?( 
or  confess  and  avoid  the  cause  of  the  action  in  the  \ 
declaration  mentioned,  or  any  part  thereof;  and  x 
that  the  said  plea  is  pleaded  to  parcel  of  the  sun 
1400/.,  in  the  condition  of  the  said  writing  obligat 
mentioned,  and  not  to  any  part  of  the  sum  demam 
in  the  declaration;  whereas,  inasmuch  as  the  pc 
sum  mentioned  in  the  bond  became  a  debt  at  law 
the  forfeiture  of  the  bond,  and  as  the  said  penal  s 
in  the  sum  demanded  in  the  declaration,  the  last  f 
ought  to  have  been  pleaded  to  parcel  of  the  penal  su 
and  also,  that  the  alleged  release  in  the  plea  mentioi 
is  therein  stated  to  have  been  a  release  of  600/.,  par 
of  the  said  sum  of  14U0Z.  in  the  condition  mention 
but  a  release  of  parcel  of  the  last-mentioned  sum  ai 
the  forfeiture  of  the  bond,  was  no  release  of  the  s 
demanded  in  the  declaration,  which  is  in  the  pe 
sum  mentioned  in  the  said  writing  obligatory,  or  \ 
part  thereof. 

Joinder  in  demurrer. 

The  court  having  stopped  Addison  in  support  of 
demurrer^  Erie  was  heard  in  support  of  the  pleas.   1 


ASHBEE 

r. 


IN  THB  Sixth  Year  op  WILLIAM  IV.  1021 

first  plea  amounts  to  a  plea  o{  solvit  post  diem.  [Lord  1836. 
Abinger  C*  B*  How  so  at  law  ?  The  penal  sum  is 
due  as  soon  as  the  day  mentioned  in  the  condition  has 
passed  without  payment  of  the  smaller  sum ;  but  you  ^' T*"^u 
plead  solvit  post  diem  as  to  part  only  of  the  1400/.^ 
named  in  the  condition,  viz.  800Z.,  without  adding 
any  plea  of  payment  of  the  residue  of  the  1400/.] 
By  Stat.  4fA7in,  c.  16.  s.  12.,  where  an  action  of  debt  is 
brought  on  any  bond  which  bath  a  condition  or  de- 
feazance  to  make  void  the  sum  on  payment  of  a  lesser 
sum  at  a  day  certain,  if  the  obligors  have,  before  the 
action  brought,  paid  to  the  obligee  the  principal  and  in- 
terest due  by  the  condition  of  such  bond,  though  such 
payment  was  not  made  strictly  according  to  the  condi- 
tion, yet  it  shall,  nevertheless,  be  pleaded  in  bar  of  such 
action.  Now  had  the  obligor  paid  800/.  and  600/.,  the 
plea  would  have  answered  the  action,  and  there  was  no 
reason  against  pleading  that  a  part,  viz.  800/.,  had  been 
paid.  Hie  plea  operates  as  if  600/.  had  been  struck 
out  of  the  condition.  [Lord  Abinger .  The  fact  is  not 
that  800/.  was  paid  before  the  day  named  in  the  con- 
dition (a) ;  then  the  only  plea  was  solvit  post  diem  under 
the  Stat.  Ann.]  As  to  the  second  plea,  as  Hannah 
Harrison  was  the  principal  debtor,  the  defendants,  as 
mere  sureties,  might  shelter  themselves  under  the  re- 
lease given  to  her  representative  as  a  satisfaction  of  the 
600/.  the  residue.  This  action  is  in  fraud  of  the  release 
given  by  the  plaintiff  to  i2.  Harrison  as  to  this  debt,  so 
that  if,  having  released  the  principal,  she  recovers  in 
this  action  against  the  sureties,  she  will  recover  twice, 
besides  which  the  defendants  may  sue  the  insolvent 
H,  Harrison,  to  recover  the  money  released  to  him  by 
the  plaintiff. 

(a)  Ai  to  pleading  solvit  anu  diemt  see  1  W.  Bla.  210 ;  2  Burr.  944 ; 
1  Lord  Ken.  335  ;  2  Will.  150. 
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Addison  for  the  plaintiff.  This  was  a  jmnt  k 
so  that  a  release  to  the  executor  of  the  principal  dd 
cannot  release  the  surviving  obligorsj  for  on  the  di 
of  one  of  them  it  survived  to  the  othen.  Noro 
22.  Harrison  be  sued  as  suggested. 

Lord  Abingbr  C.  B. — It  does  not  appear  from 
bond  or  condition  that  the  defendants  were  suietia 
other  than  original  debtors.  That  being  so,  they  are 
at  Uberty,  as  against  the  obligee,  to  give  evidence,  o 
show  in  pleading  that  they  were  sureties  only.  Had 
fact  been  stated  in  the  condition,  there  might  have  I 
ground  for  supporting  a  plea  of  equitable  dischai 
but  it  was  too  late  to  plead  a  release  of  the  condit 
after  breach  of  it|  even  if  the  statute  allowed  it,  wl 
it  does  not;  for  it  only  gives  a  defence  by  pleadii 
payment  after  the  day  fixed  in  the  condition.  The  b 
was  intended  to  prevent  the  obligee  from  suffering  by 
default  of  any  one  of  the  obligors  or  their  reprei 
tatives. 

Erie  then  contended  that  the  declaration  was  I 
on  general  demurrer,  for  want  of  averment  that 
Harrison  did  not  pay  the  plaintiff  the   6O0L  al 
Asfibee's  death.    Consistently  with  the  breach  she  n 
have  done  so. 

Addison  in  support  of  the  declaration.  Assum 
that  the  want  of  a  sufficient  breach  in  an  action  of  d< 
is  available  on  general  demurrer,  and  not  on  spe< 
demurrer  only,  as  in  assumpsit,  no  breach  at  all  was  h 
requisite  to  be  averred,  for  the  declaration  shows  1 
money  to  be  due  in  prcssend  on  the  bond,  and  the  ( 
fendants  are  bound  to  show  it  discharged  in  the  nati 
of  a  defeazance. 


Lord  Abinger  C.  B.— I  agree  that  it  was  not  nee 
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sary  to  allege  non-payment  of  the  money  secured  by        18S6. 
the  bond  by  way  of  breach ;  for  the  condition^  as  set 
out  on  oyer^  having  become  a  part  of  the  declaration,  a  v. 

debt  from  the  defendants  is  acknowledged  on  the  face  anj  Another 
of  it,  which  it  is  for  the  defendants  to  show  satisfaction 
of.  I  think  Mr.  Addison  has  estabhshed,  that  had  the 
allegation  contended  for  as  essential  been  made,  the 
plaintiff  would  not  have  been  bound  to  prove  it.  That 
answers  the  defendant's  objection. 

BoLLAND  and  Gurney  Bs.  concurred. 

Judgment  for  plaintiff. 


Watkins  against  Mahon. 

A  SSUMPSIT  on  an  attorney's  bill.     After  giving  xhe  defendant 
credit  for  a  payment  of  232/.  IO5.  a  balance  of  225/.  being  arrested 
Q$.  2d.  remained,  and  the  defendant  was  arrested  for  200/.  due  on 
200/,    After  plea  and  notice  of  trial  given,  the  defend-  uV^^^^ri? 
ant  took  out  a  summons  to  tax  the  plaintiff's  bill,  upon  to  a  judge  to 
whfch  Patteson  J.  made  this  order : — "  Upon  hearing  ^^ich^was 
the  attornies  or  agents  on  both  sides,  and  by  consent,  ordered,  on 
I  do  order  that  the  plaintiff  be  at  liberty  to  sign  final  parties  and 

on  the  terms 
of  the  plaintiflTs  being  at  liberty  to  sign  judgment  for  the  amount  taxed,  and  the  de- 
fendant undertaking  to  pay  the  amount  and  the  costs  of  the  action.  On  the  taxation, 
the  Master  allowed  the  plaintiff  149/.,  having  disallowed  60/.  expended  by  him 
Id  paying  extra  charges  for  copviog  &c.  briefj  in  a  very  short  period,  by  the  de- 
fenaant's  direction.  Held,  first,  that  the  plaintiff  had  probable  cause  for  the  arrest; 
and,  secondly,  that  the  def)sndant  was  estopped  by  the  terms  of  the  order  from  com- 
plaining of  the  arrest,  except  before  the  juage  or  master. 

A  party  is  not  entitled  to  the  costs  of  the  taxation  of  his  attorney's  bill,  though  one- 
tixth  is  taken  off,  if  th«  taxation  is  not  applied  for  till  after  an  action  brought  on 
the  bill. 

Whether  there  must  be  a  recovery  by  verdict,  in  order  to  give  a  defendant  a  right 
to  costs  under  43  Geo.  3.  c.  4C.,  and  whether  a  court  has  a  right  to  tax  an  attorney's 
bill,  except  under  the  statute  2  Geo.  2.  c.  23.,  quare. 
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judgment  immediately^  and  that  the  plaintiff's  U 
costs,  on  account  whereof  this  action  is  brought 
referred  to  the  Master  to  be  taxed ;  that  the  pli 
give  credit  on  such  taxation  for  all  sums  of  moiie 
ceived  by  him  from  and  on  account  of  the  stU 
fendanty  and  that  upon  payment  of  what,  if  anyti 
may  on  such  taxation  appear  to  be  due,  together 
the  costs  of  this  action,  to  be  also  taxed  and  pai 
further  proceedings  herein  shall  be  staid;  and 
further  order,  that  in  default  of  payment,  the  pla 
be  at  liberty  to  issue  execution  in  four  days  afie 
master's  allocatur,  for  the  amount  specified  in 
allocation."  The  bills  were  taxed  accordingly, 
106/.  10s.  8d.  deducted  from  them ;  thereby,  witb 
credits,  reducing  the  plaintiff's  balance  to  149/.  Qs 
The  master  allowed  the  plaintiff^  the  costs  of  the 
ation. 

Maule  obtained  a  rule  to  show  cause  why  so  i 
of  the  order  as  respected  the  costs  of  the  action  sh 
not  be  discharged ;  and  why  the  plaintiff's  cost 
taxation  of  his  bills  of  costs  allowed  him,  as  cos 
the  cause,  should  not  be  disallowed,  and  why  th< 
fendant  should  not  be  allowed  his  costs  of  the  1 
tion  and  of  the  action. 


J,  Jervis  showed  cause.  [Parke  B.  The  rule 
an  attorney,  from  whose  bill  one-sixth  is  taken  o 
taxation,  must  pay  costs  of  taxation  under  S  Gt 
c.  23.  s.  £3.,  does  not  apply  here,  for  that  enact 
only  operates  where  taxation  is  applied  for  b 
action  brought  (a).  This  rule  was  granted  on  th( 
thority  of  Robinson  v.  Elsam  (J).]  The  order  was  i 

(a)  Benton  v.  Bullard,  4  Bing.  561;  Jay  v.  Coaks,  8  B.  8c  Or 
Harbin  v.  Miles,  9  B.  &  Or.  755. 

(b)  5B.&Ald.661. 
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by  consent  that  the  defendant  should  pay  the  costs  of 
the  action,  and  cannot  be  altered.  It  was  just  that  he 
should  pay  them,  for  within  a  month  after  the  delivery 
of  the  bill  he  might  have  had  the  bill  taxed,  without 
driving  the  plaintiff  to  bring  this  action.  Nor  does  43 
Oeo.  3.  c.  46.  s.  3.  apply  to  give  the  defendant  his 
costs,  the  arrest  having  been  for  a  larger  sum  than 
that  recovered,  unless  there  was  a  recovery,  Rowe  v. 
Rhodes{a) ;  that  is,  by  verdict  and  judgment.  Holder  v. 
Rcutt  (6),  Keene  v.  J)€eble{c);  Robinson  v.  Elsam  is 
much  shaken  by  Rowe  v.  Rhodes  as  to  the  above  point, 
while  Dagley  v.  Kentish  (d)  is  contrary  to  Lord  Tenter'^ 
den^s  dictum,  that  the  courts  have  general  jurisdiction 
to  refer  to  taxation  the  bills  of  costs  of  its  attomies, 
independently  of  the  statute  (e). 

But  the  plaintiff's  affidavit  discloses  abundant  facts 
to  show  reasonable  cause  for  arresting  the  defendant 
for  the  full  sum.  [Maule,  for  the  defendant,  here  ob- 
jected to  the  use  of  the  affidavit  of  the  plaintiff,  on  ac- 
count of  its  containing  communications  made  to  him  by 
hb  client  the  defendant.  [Alderson  B.  This  dispute 
being  between  an  attorney  and  cHent,  and  the  question 
before  us  being  whether  the  attorney  had  probable 
cause  for  arresting  him  for  200/.,  the  attorney's  affi- 
davit cannot  be  entirely  excluded  on  the  ground  alluded 
to,  or  the  client  would  have  the  case  all  his  own  way. 


Watkiks 

V, 

Mahon. 


(«)  4  Tyr.  216.  (6)  2  Ad.  U  El.  445. 

(e)  3  B.  &  Cr.  491.  (d)  2  B.  &  Adol.  411. 

.  («)  WaUon  T.  Pottan,  2  Tyr.  406.  2  C.  &  J.  370,  S.  C.  agrees  with  Lord 
T§mUrdtn'B  opmion,  and  was  not  cited  in  ClutUrbuck  v.  Cifmbet,  5  B.  &  Ad. 
400;  orm  Ei parte  Bowles't  Trutteti,  1  Bing.  N.C.  632;  or inWeymouth  r. 
Knipe,  3  Bing.  N.C.  387.  The  cases  of  Clutterhuck  v.  Cambet  zadlVtytnouth 
V.  Knipe  seem  to  have  been  finally  decided  on  other  grounds ;  and  seo  the 
•■tlMmtJes  cited  in  2  Tyr.  408,  n.  As  to  Dagley  v.  Kentith,  Bayley  B. 
■ud,  that  the  point  there  established  was,  that  the  courts,  under  their  ge< 
•eral  inherent  power  over  attomies,  will  not  refer  to  taxation  a  bill  which 
kis  nof  a  taxable  item,  Jama  v.  Child,  2  Tyr.  R.  735. 

VOL.  I.  S  U 
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1836.  Parke  B.  Read  such  parts  only  of  the  affidfliTit  M  tppl; 
to  the  charge  of  arresting  the  defendant  withoat  rea- 
sonable or  probable  cause*]    About  602.,  out  of  the 

Mahon.  106/.  16s.  8d.  struck  off,  was  incurred  in  preparing  and 
copying  extra  briefs  by  the  defendant's  direction  in  t 
very  short  period ;  for  which  copying  e^tra  charges 
were  made  by  the  law  stationers.  It  was  supposed  tiiit 
the  master  would  allow  this  item. 

3faule  in  support  of  the  rule.  The  merits  hate  been 
heard  by  the  master,  who  h^  decided  that  the  d^ 
fendant  is  only  liable  to  pay  a  MtA  less  than  tiiat  Ibr 
which  he  was  arrested.  The  statute  4S  Geo.  3.  c.  4& 
does  not  provide  that  the  recovery  must  be  by  verdid 
and  judgment.  Then  the  debt  is  "  recovered,^  tllefi 
the  proceedings  in  the  action  are  brought  to  an  end, 
and  the  money  is  paid  under  the  order  of  the  mastefi 
as  the  tribunal  erected  by  the  parties.  Robimon  t. 
EUam  (a)  is  expressly  in  point,  that  the  act  44  Geo.i. 
applies  (&).  Besides,  though  in  Dagley  v.  Kentisk  tlw 
court  entertained  so  much  doubt  on  their  genenl 
jurisdiction  over  attormes,  that  they  refused,  dter 
action  brought,  to  refer  an  attorney's  bill  for  taxatiott, 
it  having  no  taxable  item  (c) ;  it  has  been  sidCe  hdd, 
in  Watso7i  v  Postan  (cQ,  that  an  attorney's  bill  Can  be 
ordered  to  be  taxed  upon  the  common  law  jurisdiciiai 
of  the  court.  Such  a  question  was  fit  for  the  taxing 
officers,  viz.  whether  S^.  4</.  a  sheet  for  drawing  &c 
briefs  could  be  allowed  as  between  attorney  and  client 
The  master's  order  ought  to  be  conclusive.  [AUkt* 
son  B.  Like  a  verdict  it  is  conclusive  as  to  the  cause  («), 
but  a  verdict  does  not  preclude  a  defendant  from 
showing  that  the  plaintiff  had  not  probable  cause  fir 

(a)  5  B.  &  Aid.  661.        (6)  But  see  Broeks  t.  Rigby,  2  Ad.  &B.9I. 
(c)  See  p.  1026,  n.  (d)  2  Tyr.  406. 

(«)  See  EardUy  v.  Steer,  5Tjr.  1071. 
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Arresting  him.]    In  Robinson  v.  Elsam  the  muter  had       18S6. 
power  to  determine  whether  there  was  probable  cause. 
(He  did  not  urge  any  other  parts  of  the  rule.) 

Lord  Abinger  C.  B. — There  is  no  ground  for  sus- 
taining this  rule  on  the  merits^  so  that  we  are  not  called 
on  to  decide  the  points  of  law  which  have  been  argued. 
Now^  the  merits  must  be  taken  from  the  affidavits ;  they 
show  that  the  plaintiff  actually  disbursed  money  on 
behalf  of  his  cUent^  which  has  been  disallowed  him  by 
the  taxing  officer.  The  plaintiff  may  have  been  mis- 
taken as  to  the  prudence  of  that  expenditure,  but  he 
ouinot  say  that  the  plaintiff  had  not  probable  cause  lo 
think  that  the  money  actually  expended  at  his  client's 
iequest  would  be  restored  him  by  his  client.  The  sum 
tiitts  disallowed  makes  up  the  difference  between  the 
imn  found  to  be  due  and  that  for  which  the  arrest  took 
place. 

1?ARK£  B. — I  agree  in  opinion  that  the  plaintiff  had 
reasonable  and  probable  cause  for  arresting  the  de^ 
fendant  for  200/. ;  and  had  I  entertained  a  different  one, 
I  should  hesitate  to  disturb  the  order  made  by  consent 
of  parties.  The  reference  was  by  consent,  upon  con- 
dition that  the  plaintiff  should  sign  judgment,  and  the 
defendant  pay  the  costs  of  the  action.  If  the  de- 
fendant felt  aggrieved  by  the  arrest,  he  ought  to  have 
taken  his  stand  before  the  master,  and  stipulated  to 
have  liberty  to  apply  for  this  rule,  supposing  the  court 
has  jurisdiction  over  the  case,  under  the  statute  or  at 
common  law. 

Alderson  B. — I  agree  with  my  brother  Parke^  that 
hi  order  to  raise  the  question  the  defendant  should 
have  stipulated  before  the  judge,  that  it  should  be  open 
to  him  to  move  for  his  costs  in  respect  of  being  arrested 
for  a  larger  sum  than  was  recovered.  The  judge  would 

3u2 
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1836.       then  have  exercised  a  discretion  whether  he  would 
^"^^^y^"^^    consent  to  have  the  costs  taxed  on  such  terms. 

Watkins 

V. 

Mahon.  Rule  discharged,  without  costs  of  such  puts 

of  the  affidavits  as  did  not  refer  to  the  pro- 
bable cause  for  arresting  the  defendant 


DoE|  on  the  demise  of  the  Marquis  of  Hertford 

against  Hunt. 

A  tenant  of  a  nHHIS  was  an  ejectment,  tried  before  Gasdee  J.  at 
Sclto\uit,         the  last  St#>tt  assizes.    The  defendant  had  rented 

which  by  a  farm  of  the  marquis  at  575/.  a  year  till  1831,  when  it 

^f^was^o  was  reduced  to  520/.    In  1834  the  defendant  a^ilidi 

sund  for  Mi-  ^^  ^  reduction  of  the  rent  to  400/.,  and  on  bebgre- 

chottnuu  18o5. 

Some  months  fused,  gave,  within  proper  time,  a  notice  to  quit  at 
^riiSd  he^'of.  Michaelmas  1834.  After  this  notice,  the  parties  agreed 
I'ered  to  go  that  it  should  stand  as  a  notice  to  quit  at  Mickadmu 
duced^ent.  1835,  and  that  the  defendant  should  hold  on  till  that 
Tlie  landlord's  j^y  at  a  reduced  rent.  Before  Michaelmas  1835,  the 
him  a  letter,     defendant  offered  to  Mr.  Wichens,  the  agent  of  the 

stating  that       niarquis,  to  keep  on  as  tenant  at  420/.     He  receircd 

the  lessor  ^      '  *^ 

could  only        this  answer  from  the  agent : — 

Xr'of  they'd!-  "  The  Marquis  of  Hertford  has  directed  me  to 
minished  rent  inform  you,  that  he  could  only  consent  to  accept  your 
from  Michael'  oSer  of  420/.  for  the  farm  for  the  year  from  Michaebm 
mat  1835  to      ^^xt  to  Michaelmas  1836,  subject  to  the  existing  core- 

Michaelmas  , 

i8S6,<'provid-  nants,  provided  I  could  not  find  a  tenant  for  it  at  the 

ed  he,  tne  les- 
sor, could  not 

find  a  tenant  for  it  at  the  rent  it  appeared  to  the  agent  to  be  worth  by  the  1st  of 
AuguttJ*  Before  that  day  one  C.  applied  respecting  the  farm,  and  desired  to  see 
it,  but  was  refused  permission  by  the  tenant  to  enter  and  view  it,  and  made  do  oftr 
of  any  rent  for  it.  The  tenant  held  over  beyond  Michaelmas  1835,  and  the  laodlord 
brought  ejectment : — Held,  that  tlie  action  will  lay,  it  being  an  implied  conditioB 
that  the  tenant  should  suffer  applicants  to  go  over  and  view  the  faitn,  upon  bmchof 
which  the  parties  were  remitted  to  their  original  rights,  and  the  defendant  had  no 
right  to  remain  on  the  form  after  Michaelmas  1835. 
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rent  it  appeared  to  be  worth  by  1st  August^  and  subject       1836. 
as  well  to  the  express  understanding  that  the  notice 
you  had  given  to  quit  your  farm  at  Michaelmas  next, 
should  be  admitted  by  you  not  to  be  withdrawn^  but  to 
be  turned  over  to  Michaelmas  1836.    The  marquis 
also  directed  me  to  advertise  your  farm  to  be  let  in  the 
Ipswich  paper,  and  I  shall  send  the  advertisement  for 
insertion  in  the  next  paper."    An  advertisement  was 
inserted  in  the  Ipswich  paper  as  to  be  let  at  Michaelmas 
next  (viz.  1835).    On  the  9th  otJuly  in  that  year  the 
defendant  signed  the  following  memorandum : — "  Mr. 
Sunt  has  explained  that  his  offer  for  the  farm  was400Z. 
imly,  and,  subject  to  this  correction,  assents  to  the 
terms  proposed  in  Mr.  W's.  letter."    One  Catlin,  a 
neighbour  of  the  defendant, who  knew  the  farm,  applied 
for  it,  but  being  refused  leave  to  see  it  by  the  defendant 
made  no  further  offer.    The  defendant  was  requested 
to  quit  at  Michaelmas  1835,  but  refused,  and  this  ac- 
tion was  brought  to  recover  possession  of  the  farm. 
At  the  trial  the  defendant  relied  on  the  agent's  letter 
as  a  proof  that  the  tenancy  continued  till  Michaelmas 
1836.    The  lessor  of  the  plaintiff*  had  a  verdict,  sub- 
ject to  leave  reserved  to  the  defendant  to  enter  a  nonsuit 
on  the  above  points. 

Storks  Serjt.  obtained  a  rule  accordingly  in  last 
term,  against  which, 

Kelly  and  Gumey  showed  cause  in  this  term. 
Taking  into  consideration  the  whole  agreement  between 
the  parties,  it  must  necessarily  be  implied  that  one  of 
its  terms  was,  that  the  defendant  should  permit  any 
person  who  wished  to  take  the  farm  to  see  it,  or  the 
landlord  could  not  expect  to  let  it  by  the  1st  o{  August 
18S5,  as  contemplated  by  the  agreement.  As  the  de- 
fendant refused  to  let  Catlin  see  the  farm,  he  relin- 
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18S6.  qubhed  that  part  of  the  agreement  that  he  abouUl  hold 
till  Michaelmas  1836,  if  not  let  by  Ist  August  18S5. 
The  latter  part  of  the  agent's  letter,  as  to  the  adTe^ 
tbement,  supports  this  view  of  the  case.  [AUerum  B. 
Is  it  an  agreement  at  all?  Is  it  not  rather  a  conditional 
proposal  by  the  marquis  to  let  to  the  defendant  after 
the  1st  oi  August  1835,  if  he  could  not  let  it  to  anoAcr 
tenant  in  the  meantime  ?] 

Storks  Seijt.  and  Biggs  Andrews  supported  the  mk. 
As  the  agreement  contained  no  specific  permissioD  hj 
the  defendant  that  any  one  should  go  over  and  inipeet 
his  farm,  the  defendant  had  a  right  to  prevent  Catlm 
from  seeing  it,  and  no  clause  of  entry  will  be  impEed, 
Watson  ▼•  fVaUAam  (a).  Besides,  the  lessor  of  the 
plaintiff  was  bound  to  show  that  he  might  have  hidt 
substantial  advance  above  the  rent  of  400/.,  which  the 
tenant  in  possession  offered  to  give.  If  the  defendant 
was  bound  at  common  law  to  let  Catlin  go  over  die 
farm,  the  lessor  of  the  plaintiff  could  sue  him  for  da- 
mages in  not  suffering  him  to  do  so.  If  he  was  not  so 
bound,  a  clause  to  that  effect  should  have  been  intro- 
duced into  the  agreement,  as  indispensible  to  the  object 
of  letting  the  farm. 

Lord  Abinger  C.  B. — This  rule  must  be  discharged. 
The  agreement  is  not  a  formal  one,  and  appears  to  me 
to  be  merely  an  intimation  by  an  agent  of  the  intentions 
of  his  principal,  the  landlord,  which  amount  to  this:— 
**  I  cannot  accept  you  as  tenant,  for  a  permanency,  at 
400/.  per  annum,  but  am  not  unwilling  that  you  should 
stay  a  year  longer,  upon  this  condition,  that  I  shall 
have  till  the  1st  o( August  to  let  it  to  another  tenants! 
a  larger  rent."    The  agreement  merely  intimates  the 

(a)  2  Ad.  &  £1.  i85i  4  N.  &  M.  537,  JL  C. 
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state  of  the  laiidlorcl*s  mind  as  to  what  lie  might  be        1836. 
willing  to  do,  if  no  better  offer  occurred  before  1st  of 
Adjust.    The  letter  looks,  in  form,  like  a  substantive  v. 

agreement  to  make  fresh  terms  with  the  defendant  Humi. 
respecting  a  tenancy  when  the  1st  o{  August  arrives, 
but  it  is  no  agreement  till  consented  to  by  Hwit^  who 
might  say  that  he  would  quit  at  Michaelmas  1835.  But 
if  the  agreement  be  positive  for  the  defendant  to  con- 
tinue tenant  till  Michaelmas  1836,  it  is,  at  all  events, 
subject  to  the  condition  that  the  landlord  should  get 
another  tenant  before  the  1st  of  August^  so  that  if  the 
defendant  prevented  his  landlord  from  acting  on,  or 
effectuating  that  condition  by  the  usual  means,  he  can- 
not avail  himself  of  its  consequent  non-performance  to 
retain  the  land  on  his  own  terms.  The  agreement  im- 
plies that  the  landlord  is  to  have  a  right  to  take  the 
usual  means  of  getting  a  tenant.  The  defendant  gives 
no  notice  of  his  intention  to  prevent  him  from  so  taking 
thcwe  means  till  it  is  discovered  before  the  1st  oi  August 
1835,  from  his  refusal  to  let  Catlin  view  the  farm. 
That  was  in  fraud  of  the  landlord.  Suppose  the  land- 
lord had  said,  **  I  will  let  you  the  farm  for  another 
year,  provided  my  surveyor  reports  it  to  be  in  good 
condition,'*  and  that  he  had  signed  an  agreement  to 
that  effect;  and  further,  suppose  the  surveyor  had 
been  prevented  by  the  tenant  from  seeing  the  farm, 
could  it  be  contended  that  the  surveyor  was  to  make  his 
report  without  being  allowed  to  see  the  farm  ?  Surely 
it  must  be  an  implied  condition  in  this  parol  contract, 
that  the  usual  method  of  making  a  survey  should  be 
taken ;  and  the  contract  must  be  at  an  end  if  the  party 
prevents  the  performance  of  that  condition,  for  no  person 
desirous  to  take  the  farm  could  be  expected  to  make  an 
ofier  for  it  without  seeing  it.  The  defendant  was 
bound,  by  the  impUed  condition  of  the  agreement,  to 
suffer  Catlin  to  see  the  farm,  and  having  refused  be- 


Doe 

V. 
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1836.  fore  1st  August  1835  to  do  so,  the  condition  isbrokoi, 
and  the  agreement  by  which  his  possession  might  pos- 
sibly have  been  continued  for  a  longer  period  thin 

UuNT.       Michaelmcts  1835  was  at  an  end. 

BoLLAND  B. — It  was  clearly  a  condition  precedent 
to  the  completion  of  the  contract  between  these  parties, 
that  the  defendant  should  let  any  person  sent  by  his 
landlord  have  the  opportunity  of  seeing  the  farm  before 
he  made  any  offer  for  it.  There  was  a  large  diflferoioe 
between  the  400/.  which  was  offered,  and  the  5202. 
which  had  been  paid  ;  and  how  could  the  landlord,  or 
his  agent,  ascertain  what  the  farm  was  really  worth, 
unless  permitted  to  go  over  and  view  it  ?  It  is  no 
answer  that  Catlin,  who  occupied  land  near,  must  have 
known  the  nature  of  the  farm,  if,  as  appears  the  case,  he 
did  in  fact  desire  to  look  over  it,  and  was  prevented. 

Alderson  B. — It  appears  to  me  that  if  there  was 
any  agreement  at  all,  its  nature  was  not  such  as  to 
waive  the  operation  of  the  notice  to  quit  at  Michaelmas 
1835,  which  the  defendant  had  previously  given. 
While  that  notice  is  in  full  operation,  the  defendant 
comes  to  the  landlord's  agent,  and  says,  I  will  not  waive 
my  notice  unless  the  marquis  will  let  me  hold  at  the  re- 
duced rent  of  400/.  a  year.  In  answer  to  this  the 
marquis  absolutely  refuses  to  let  the  defendant  go  on 
as  permanent  tenant  from  year  to  year,  at  such  a  rent, 
but  says  he  will  try  till  the  1st  o(  August  next  to  let  the 
farm  at  such  a  rent  as  it  appears  to  his  agent  to  be 
worth.  If  I  do  not  let  it  before  then,  I  will  let  you 
live  on  it  another  year  at  that  rent.  In  the  interval, 
before  the  1st  of  August,  the  defendant  prevents  CailU 
from  seeing  the  farm,  in  order  to  make  an  offer  for  it  to 
the  marquis.  That  was  in  effect  to  hinder  the  ma^ 
quis  from  doing  what  was  necessary  to  let  it  at  ailj 
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and  remitted  the  parties  to  their  original  rights.    The  1836. 

defendant  ought,  therefore,  to  have  gone  out  of  posses-  ^"^^^^^^ 

sion  at  Michaelmas  1835,  when  bis  notice  expired.  v. 


Hunt. 


Rule  discharged. 


Brown  against  Sir  R.  Jarvis,  Knight,  Sherift'of 

Hampshire. 

/^ASE  against  the  sheriff  of  Hampshire  for  negli-  since  the  Uni- 

gence.     The   declaration   stated   that  Benjamin  ^^raity  of 
Batten,  on  &c.,  was  indebted  to  the  plaintiff  in  a  large  s  W.4,  c.  39. 
sum  of  money  exceeding  20Z.,  to  wit,  861.  8s.  Ad.,  upon  ^ound  to  exe- 
&c.,  in  respect  of  certain  causes  of  action  before  then  cute  the  writ 
accrued  to  the  plaintiff  against  B.  Batten,  and  the  said  arresting  the 
B.  Batten,  being  so  indebted,  the  said  plaintiff,  for  the  defendant  as 

°  o       soon  after  that 

recovery  of  the  said  debt,  heretofore,  to  wit,  on  &c.  writ  is  de- 
sued  and  prosecuted  out  of  the  court  of  our  lord  the  ^^^^J^^  ^°  ***°^ 

*^  ^  ^  as  he  can 

now  king  &c.  against  B.  Batten,  a  certain  writ  called  a  find  opportu- 
capias,  directed  to  the  sheriff  of  the  county  of  Hants,  "of postpone" 
(setting  out  the  writ  at  length ;)  it  was  then  alleged  that  the  execution 
the  writ  was  duly  marked  and  indorsed  for  bail  for  events  till  four 

86/.  8*.  4rf. ;  and  that  the  said  writ  so  indorsed  was  "jonths  have 

elapsed. 

afterwards,  and  within  four  calendar  months  from  the      But,  sembU, 
date  thereof,  including  the  day  of  such  date,  delivered  SiJtJ'ar' 
to  the  said  defendant,  who  then  was,  and  from  thence  action  for 
until  and  at  and  after  the  expiration  of  the  said  four  not  arrestfnJT 
calendar  months  was  sheriff  of  the  said   county   of  when  he  had 
Hants,  to  be  executed ;    that  the  said  J3.  Batten,  at  to  do  so,  with- 
the  time  of  the  delivery  of  the  said  writ  to  the  said  °^*  PF^^^  ^^ 

''  ,      actual  damage. 

defendant,  and  from  thence  for  a  long  time,  to  wit.  Where  such 
until  a  certain  other  day,  to  wit,  the  9th  October  1834,  admft?ed*cm 

was  within  the  said  sheriff's  bailiwick,  and  the  said  ^^^  pleadings, 

for  want  of 

pleading  the  general  issue,  but  no  evidence  was  given  to  support  the  admission,  the 

court  reduced  a  verdict  for  40/.  to  40t. 
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1836.       sheriff  during  that  periodi  and  more  than  eight  dtys 
before  the  death  of  the  said  JB»  BatteM,  thereinafter 
inentionedi  might  and  could  have  taken  and  arrested  the 
said  B.  Batten,  by  virtue  of  the  said  writ  at  the  suit  of 
the  said  plaintifi^  if  he  would  so  have  done»  whereof 
the  said  defendant,  so  being  such  sheriff  during  all  die 
time  aforesaid,  had  notice,  and  wns  during  all  that  time, 
and  more  than  eight  days  before  the  death  of  the  said 
jB.  Batten,  to  wit,  on  &c.  requested  by  the  said  pkiii- 
tiff  so  to  do ;  yet  the  said  defendant,  so  being  such 
sheriff  as  aforesaid,  not  regarding  the  duty  of  Ihi 
office,  but  contriving,  &c*  did  not  nor  would  at  aqr 
time  before  the  9th  day  of  October  1834j  or  within  s 
reasonable  time  for  that  purpose  afler  the  deliveiy  of 
the  said  writ  to  him  the  said  defendant  to  be  executed 
as  aforesaid,  although  a  reasonable  time  for  that  pu^ 
pose  elapsed  between  the  delivery  of  the  said  writ  and 
the  commencement  of  the  period  of  eight  days  before 
the  death  of  the  said  J3«  Batten,  as  thereinafter  men* 
tioned,  take,  or  cause  to  be  taken,  the  said  BeiyamiM 
Batten,  as  by  the  said  writ  he  was  commanded,  bot 
therein  wholly  failed  and  made  default.     And  the  said 
B.  Batten  afterwards,  to  wit,  on  &c.,  being  at  large  is 
the  said  bailiwick,  to  wit,  on  the  4th  October  18S4b 
met  with  an  accident,  which  he  could  not  have  met 
with  if  he  had  then  been  in  the  custody  of  the  said 
sheriff,  and  by  reason  and  in  consequence  of  the  said 
accident  the  said  B,  Batten  afterwards,  to  wit,  on  the 
9th  day  of  October  1834,  died;  whereby  and  by  means 
and  in  consequence  of  the  premises  the  said  plaintiff 
hath  been  and  is  greatly  injured  and  delayed  in  the 
recovery  of  his  aforesaid  debt,  and  is  likely  to  lose  the 
same ;  and  thereby  abo  the  said  plaintiff  hath  lost  and 
been  deprived  of  the  means  of  recovering  his  costs  and 
charges  by  him  paid,  laid  out,  and  expended  in  and 
about  hb  said  suit  so  commenced  and  proaeoited 
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against  the  said  B.  Batten  as  aforesfiid^  amounting  to        1836. 
a  large  sum  of  money,  to  wit,  the  sum  of  10/. 

The  defendant  pleaded,  first,  that  the  said  B»  Batten 
was  not  indebted  to  the  plaintiff  in  a  sum  of  money  ex- 
ceeding SO/,  modo  et  forma:  secondly,  that  he  the  said 
defendant^  from  the  time  of  the  delivery  to  him  of  the 
aaid  writ  and  until  the  time  of  the  death  of  the  said 
JB.  Batten,  did  use  all  the  diligence  in  his  power  to 
take  the  said  B.  Batten,  as  by  the  said  writ  he  was 
commanded.  The  replication  traversed  diis  allega- 
tion. At  the  trial  before  LUtledaU  J.  at  the  last 
Hampehire  assises,  the  following  appeared  to  be  the 
&ct8  of  the  case.  Mason  being  in  debt  to  the  plaintiff 
gave  him  a  joint  and  several  promissory  note  for  the 
amount,  having  procured  Batten^a  signature  to  it  as  a 
flurety;  Mason  afterwards  conveyed  to  the  plaintiff,  by 
way  of  mortgage,  all  his  interest  and  equity  of  redemp- 
tion  in  certain  real  property,  as  a  collateral  security  for 
the  same  debt,  covenanting  to  pay  the  debt  within  a 
month,  or  the  conveyance  to  be  absolute.  The  debt 
not  being  paid  at  the  period  fixed,  the  mortgaged  pro- 
perty was  sold,  and  after  paying  off  a  prior  mortgage, 
100/.  remained  to  be  applied  in  part  satisfaction  of 
Masan^B  debt.  The  conveyance  to  the  purchaser  re* 
cited  the  second  mortgage,  and  then  proceeded  thus : — 
^  And  for  the  consideration  aforesaid  and  of  the  sum 
of  100/.  to  Brown  (plaintiff)  paid  by  the  vendee,  the 
receipt  whereof,  and  that  the  same  is  in  full  payment 
and  satis£Eiction  of  all  principal,  interest,  and  other 
monies  due  upon  or  in  respect  of  the  said  recited  mort- 
gage, the  said  plaintiff  doth  hereby  acknowledge,  and 
of  and  from  the  same  doth  fully  and  absolutely  acquit, 
release,  and  for  ever  discharge  the  said  vendee,  and 
tbe  said  G.  Mason^  and  the  said  mortgaged  premises." 
The  plaintiff,  who  still  held  the  note,  then  sued  Batten 
on  it>  for  the  amount  due,  after  deducting  the  IQOL, 
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and  on  30th  July  the  writ  of  capias  was  deliferd 
the  sheriff  of  Hants.  Batten  at  this  time  occopii 
large  and  well-stocked  faring  and  continued  to  do 
and  to  attend  to  his  business  there  till  the  9th  Odt 
when  he  was  thrown  from  a  horse  and  died*  The 
riff  might  have  arrested  him  during  all  the  latter  i 
tioned  period. 

At  the  trial  it  was  argued  that  the  whole  debtwai 
tinguished  by  the  covenant  in  the  mortgage  deed, 
learned  judge  over-ruled  the  objection.  It  was  i 
urged  that  the  action  would  not  lie^  as  the  four  mo 
at  the  end  of  which  the  capias  was  returnable  had 
expired  on  the  9th  October,  nor  was  it  shown  to  I 
been  returned^  or  that  the  defendant  had  been  r 
to  return  it.  The  learned  judge  held  it  unneoea 
to  wait  till  the  return  of  the  writ,  and  said,  that  the 
the  plaintiff  was  entitled  to  a  verdict  for  some  dams 
they  ought  to  be  nominal.  The  jury  notwithstan 
gave  a  verdict  for  the  plaintiff  for  40/.     In  last  ter 


Dampier  moved  for  a  nonsuitj  or  to  arrest  the  ji 
ment,  or  in  reduction  of  damages.  The  first  ground 
a  nonsuit  is,  that  Batten  being  a  surety,  was  dischai 
by  the  giving  time  as  well  as  a  release  to  Mosoh^ 
principal,  in  the  conveyance  to  the  vendee :  then 
sheriff  is  entitled  to  the  same  defence.  For,  tho 
Batten  was  liable  in  respect  of  the  joint  and  sei 
note  to  which  he  was  party,  there  was  but  one  d 
viz.  from  Mason  to  the  plaintiff.  That  debt  sect 
by  the  note  and  mortgage  was  paid  by  the  sale,  ai: 
the  same  debt  which  was  released  by  the  conveyi 
to  the  purchaser.  {^Parke  B.  The  covenant  in 
second  mortgage  is  to  pay  in  a  month.  What 
vented  the  mortgagee  from  enforcing  the  note  in 
meantime  against  both  parties,  the  mortgage  i> 
only  taken  as  a  collateral  security?]     Dtimpier  c 
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Allies  and  Others  v.  Probyn  (a).     Lord  Abinger  C.  B.        1836. 
The  mortgage  debt  and  the  estate  are  released*  but 
not  the  debt  secured  by  the  note  to  which  Batten  was  v. 

party ;  there  is  no  covenant  not  to  sue  on  that  note.]  Jarvis. 
The  other  ground  for  a  nonsuit,  or  in  arrest  of  judg- 
ment, is,  that  neither  on  the  declaration  or  the  evidence 
did  there  appear  any  ground  of  action,  the  capias  not 
having  been  alleged  to  be  returned,  or  having  been  so 
in  £eict ;  and  as  the  abatement  of  the  action  by  Batten' 8 
death  appears  on  the  declaration,  the  question  is  open 
on  the  record. 

The  Court  granted  a  rule  to  show  cause,  in  the 
alternative,  why  a  nonsuit  should  not  be  entered,  or 
Judgment  arrested ;  abo,  why  the  damages  should  not 
be  reduced. 

JErk  and  Crowder  showed  cause  in  this  term.     The 
first  question  is,  whether  the  plaintiff  had  any  cause  of 
action  against  the  sheriff?     It  was  admitted  that  if  the 
sheriff  had  used  due  diligence  he  might  have  arrested 
Batten  long  before  his  death.    It  becomes  important  to 
settle  at  what  time  a  sheriff  is  bound  to  arrest  on  mesne 
process,  since  the  uniformity  of  process  act,  2  Will,  4. 
e.  39.    If  he  may  keep  a  capias  in  his  pocket  for  four 
months,  much  inconvenience  will  arise,  and  proceedings 
will  be  delayed,  contrary  to  the  intention  of  that  act. 
[Alderson  B.  If  the  sheriff  has  no  option  as  to  return- 
ing the  writ,  and  speedy  return  is  required,  why  not 
apply  to  a  judge  for  his  order  to  do  so,  under  sec.  15? 
There  is  a  remedy  against  the  sheriff  by  attachment 
for  intermediate  damages  sustained  (5).    The  plaintiff 
will  often  be  ignorant  whether  the  sheriff  has  exe- 
cuted the  process  or  not,  and  the  judge  might  per- 

(a)  6  Tyr.  1079. 

(h)  See  "Rez  ?.  Sheriff  of  Ei$$s,  in  Fitch  ▼.  dmrUnay,  ante,  629. 
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haps  require  it  to  be  shown  that  the  writ  was  exe- 
cuted before  the  application  made  to  him.     But  if 
such  an  order  would  be  granted  of  course,  it  miist 
then  accompany  every  writ  that  issues,  unless  the  plun* 
ti£P  chooses  to  lay  by  for  four  months.    [Lord  Ahinger 
C.  B.  Suppose  the  pluntiff  to  hare  showii  Batten  ts 
the  sheriff  on  the  1st  o{  August,  and  to  hare  called  on 
him  to  take  him,  might  not  the  sheriff  answer  ^  No,  I 
will  have  him  at  the  return  of  the  ink,  and  woulS  it 
not  suffice  if  he  so  had  him  !]    Undoubtedly  to  befoft 
S  W,  4.  c.  39.,  but  there  is  now  no  fixed  time,  imng 
the  four  months  for  which  the  writ  runs,  within  whkh 
the  sheriff  is  bound  to  arrest  the  party  or  return  the 
writ.    Then  the  true  construction  of  the  act  must  bs 
that  he  is  bound  to  execute  writs  delivered  to  hiiii,  in  a 
reasonable  time,  using  due  diligence  for  that  purpose* 
But  secondly,  the  plaintiff  has  sustained  a  damage 
which  gives  him  a  right  to  sustain  his  verdict  at  all 
events  for  some  damages.    The  sheriff^s  pubBc  doty 
has  been  just  stated,  and  if  he  neglects  it  by  not 
arresting  the  defendant  as  soon  as  he  can,  a  right  of 
action  vests  against  him  for  such  negligence,  and  the  law 
will  presume  some  damage ;  Barker  v.  Crreen  (a).    The 
cases  of  neglect  to  execute  final  process  are  sinuhr  ia 
principle;  thus  Bales  v.  Wingfield {h\  Aireton  v.  Dfl- 
vis  (c),  Jacobs  v.  Humphrey  (d),  show,  that  if  a  sheriff 
does  not  sell  goods  seized  under  a  fi'fa,  witiiin  a  rea- 
sonable period,  he  is  at  all  events  liable  to  pay  nominal 
damages  if  no  actual  injury  be  proved.    [Aldersm  B. 
In  those  cases  there  was  damage  in  point  of  fact  in  die 
delay  to  receive  the  money  the  produce  of  the  goods 
seized.    The  final  process  must  be  executed  inmie- 
diately.]     Marzetti  v.  Williams  (e),  illustrates  the  r^t 


(a)  2  Bing.  317. 
(6)  2  Nev.  &  M.  831. 
(0  9  BiDg.  740. 


(ci)  4  Tyr.  272. 

(e)  1  B.  &  Adol.  415. 
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to  recover  nominal  damages  in  respect  of  breach  of       18S6. 
duty.    [Aldersan  B,  The  breach  of  duty  there  involved 
an  actual  damage,  viz.  the  non-payment  of  the  sum 
drawn  for  on  the  check.    Lord  AUnger  C.  B.  Lewis 
T.  Morlandia)  shows  that  it  is  not  every  neglect  of 
duty  by  a  sheriff  that  vests  a  right  of  action  against 
him  at  all  events*]  That  was  a  case  on  the  old  process, 
where  the  sheriff  had  the  defendant  at  the  return  of 
the  writ,  according  to  its  exigency.    [Lord  Abinger 
C.  B.  The  only  assignable  way  in  which  this  plaintiff 
could  have  been  damaged  was  that  he  might  have  filed 
hiB  declaration  sooner  had  Batten  been  arrested,  but  a 
verdict  and  judgment  could  not  have  been  obtained  at 
an  earlier  period,  and  his  death  in  the  interval  would 
have  occasioned  loss  to  the  plaintiff  instead  of  benefit. 
Stippose  a  writ  to  issue  to-day,  which  the  sheriff  might 
execute  to-morrow,  but  does  not,  wiU  an  action  lie 
against  him  if  the  party  should  die  the  next  day  ?  The 
question  is,  what  actual  damage  appears  in  this  case?  (ft) 
[Alderson  B.  Unless  the  delay  in  the  suit  by  the  de- 
fendant's not  being  arrested  before,  be  of  necessity  a 
damage  to  the  plaintiff,  there  is  no  ground  for  this 
action.    The  subsequent  death  of  the  defendant  has 
iliade  it  a  matter  of  speculation  whether  the  writ,  if 
served,  would  have  been  effective  or  not ;  but  we  can- 
not entertain  questions  of  speculative  damages. 

It  being  here  recollected  by  the  Court  that  the 
general  issue  was  not  pleaded,  they  dismissed  the  ques- 
tion in  reduction  of  damages,  whether  or  not  legal  da- 
mage existed,  and  desired  the  argument  to  be  conflhed 
to  the  point  in  arrest  of  judgment 

Dampier  ahd  G.  H.  White  supported  the  rule.    No* 

(a)  2  6.  &  Aid.  56. 

{b)  See  per  Parh$,  J.  in  Bmtm  ▼.  Sutton,  1  fi.  &  P.  2S. 
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thing  in  the  declaration  shows  that  any  retan 
made,  or  return-day  past,  before  the  action  was  bro 
The  return  of  the  sheriff  indorsed  on  the  writ  is 
which  the  court' can  take  notice.  Before  2  WUL 
39.  the  return  was  mentioned  in  all  the  forms  of  { 
ing,  in  order  to  inculpate  the  sheriff.  Barker  t.  Gra 
Stovin  V.  Perring  (6),  Mareland  v.  I^eigh  (c).  No 
in  2  WilL  4.  c.  89.  affects  the  law  of  pleading,  o 
kind  of  duties  to  be  performed  by  the  sheriff;  no  r 
need  be  made  till  feurmpnths  have  expired,  unl 
judge's  order  is  obtained  for  an  earlier  return,  whu 
effect  fixes  a  particular  return-day.  The  defend 
death  within  the  four  months  is  at  the  plaintiff's  ri 
he  has  not  obtained  such  an  order.  Till  the  retur 
court  cannot  know  whether  the  sheriffhas  done  bis 
or  not.  He  may  have  arrested  the  defendant  and  t 
a  bail-bond,  or  got  the  defendant's  deposit ;  yet  by  i 
the  bail  may  have  been  discharged,  or  the  mone; 
turned.  It  may  be  that  since  process  is  returnable  i 
execution  and  not  on  a  particular  day,  unless  so  ord 
by  a  judge,  a  sheriff  is  now  bound  to  execute  it  w 
a  reasonable  time  ;  but  the  plaintiff  can  only  foun< 
complaint  of  the  contrary,  by  showing  that  a  returs 
been  made,  or  that  the  return-day  is  past.  lAldern 
That  ^ould  go  the  length  of  showing  that  if  the  p 
tiff  suffers  actual  damsge  by  the  sheriff's  delay,  the 
no  right  of  action.  It  must  be  taken  now  on  this  re 
that  the  defendant  did  sustain  such  actual  dan 
Formerly  the  sheriff's  duty  was  to  have  the  body  oi 
return-day  which  appeared  on  the  writ,  whereas  it 
is  to  execute  and  return  the  writ  as  soon  as  he  can. 
the  old  writ  a  return-day  appeared.]  A  judge's  o 
may  now  fix  a  return-day,  and  the  sheriff  is  not  hour 
return  the  writ  till  he  has  executed  it,  or  till  the  re 


(tf)  2  BiDg.  317. 

(0  1  Stark.  C.  N.  P.  388. 


(6)  2  B.  &  P.  661. 
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day  is  fixed  by  a  judge's  order  (a).  [Alderson  B.  Can 
a  sheriff  be  allowed  to  delay  the  return  for  four  months 
by  neglecting  his  duty  ?  Gurney  B.  A  sheriff  ought  to  do 
his  duty  with  due  diligence  without  requiring  a  judge's 
order  to  do  so.     Alderson  B.  Process  of  execution  must 

i 

be  returned  immediately,  being  made  returnable  on  exe- 
cution.] The  real  question  is,  whether  the  new  form  of 
L  capias  has  not  imposed  a  new  duty  on  sheriffs.  It  is 
y  quite  consistent  with  this  recorcLlhat  Batten  had  given 
bail,  or  made  deposit  in  lieu  thereof,  for  it  is  only 
averred  that  the  defendant  did  not  take  him.  [/Udei*- 
son  B.  The  only  additional  power  given  by  section  15 
is,  that  the  judge  may  order  the  return  of  the  writ  in 
vacation  ;  where  the  writ  is  executed,  the  old  authority 
to  compel  the  return  remains.  Where  a  party  sustains 
damage  by  the  sheriff's  neglect  of  his  duty  to  return 
the  writ  on  its  execution  after  an  actual  arrest,  surely  an 
action  would  lie.  So,  if  the  act  makes  the  return-day 
of  the  writ  depend  on  the  day  of  the  arrest,  and  makes 
the  sheriff  liable  to  execute  it  immediately,  does  it  not 
raise  a  duty  in  the  sheriff  to  return  it  in  reasonable 
time  within  the  four  months  ?  He  is  now  to  bring  the 
defendant  when  he  finds  him,  and  not  to  have  a  day 
certain  at  which  to  bring  him,  as  before  the  act ;  and 
the  sheriff  is  held  liable  in  thi^asft  of  afi.  fa.,  which 
is  to  be  returned  immediately  (ft).  In  the  absence  of 
the  general  issue,  it  must  be  taken  for  granted  that 
the  plaintiff  had  sustained  injury  unless  the  judgment 
is  arrested.  There  must  be  a  new  trial  unless  the 
plaintiff  consents  to  reduce  the  verdict  to  40^.  nominal 
damages.]  Cur.  adv.  mdt. 

•  The  judgment  of  the  court  was  delivered  on  a  subse- 
quent day  by 

(a)  See  8  Went.  486,  Lofft's  Rep.  272. 
(6)  Jaeobt  v.  Humphrcif,  4  Tyr.  272. 

VOL.  I.  3  X 
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Lord  Abinoer  C.  B.,  who,  after  stating  the  ddu 
tion,  proceeded  as  follows :  —  When  this  cue  i 
spoken  to  the  other  day  on  a  motion  for  a  new  tii 
or  in  arrest  of  judgmenti  the  court  entertained  t  k 
argument  on  the  facts  of  the  case,  as  to  whether  i 
and  what  damages  could  be  recoYered ;  but  that  ( 
cussion  became  nugatory,  as  it  turned  out  that  th 
was  no  plea  of  the  general  issue.  There  were  i 
issues  on  the  record.,which  were  found  against 
defendant :  one  was,  wbether  Batten  was  indebted 
the  plaintiff;  the  other,  whether  the  sheriff  had  u 
due  diligence  in  arresting  him  ;  so  that  the  only  qi 
tion  was,  what  damages  the  jury  ought  to  give  ?  T 
gave  40/.,  which  was  clearly  unreasonable  and  miw 
reduced.  The  question  on  which  I  certainly  felt  g 
doubt  does  not  therefore  arise.  If  it  had  appearec 
the  face  of  the  declaration  that  the  plaintiff  had 
sustained  any  damages  from  the  sheriff's  neglige 
the  judgment  must  have  been  arrested^  and  I  do 
think  the  plaintiff  could  have  maintained  the  ac 
without  proof  of  actual  damage ;  but  the  defend 
by  not  pleading  the  general  issue  to  the  dedarat 
must  now  be  considered  as  having  admitted  the  i 
gations  in  it^  being,  inter  aUa,  that  the  sheriff  i 
lected  to  take  the  deftadant  in  the  cause  on  the  ^ 
of  capias  when  he  nu^t»  and  that,  in  conseque 
of  his  not  being  taken,  he  afterwards  died.  Howe 
improbable  that  may  be,  it  must  be  taken  for  gran 
to  be  true ;  and  then  it  appears  on  this  declaration  1 
the  plaintiff  has  sustained  a  damage  from  the  deft 
ant's  negligence.  The  defendant  then  being  liable, 
judgment  cannot  be  arrested  on  this  point.  Anot 
question  agitated  was,  whether,  since  the  new  fom 
the  writ  of  capiat,  the  declaration  should  not  have 
forth  the  return-day  of  that  writ.  That  depends  u 
this,  whether  the  writ  is  returnable  inunediately 


Beown 

V. 
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whether  the  sheriff  hag  the  four  months  within  which        1836. 

to  execute  it.    We  think  that  it  is  the  duty  of  the 

sheriff  to  arrest  the  party  on  the  first  opportunity  that 

be  can,  and  if  he  does  not  do  so,  that  he  is  guihy  of      ^^^^^is. 

negligence,  and  will  be  liable  for  any  damage  which  may 

result  from  that  negligence.    The  rule  must  therefore 

be  discharged,  but  the  verdict  must  be  reduced  to  4/Os. 

Rule  absolute  accordingly. 

See  R«  V.  Sheriff  of  Mlddlt$ei,  3  T.  R,  133 ;  Comyn**  Dig.  lit.  Retorn, 
(F.) 


Wheatley  and  Another  (surviving  partners  of 
Stewart)  against  Williams  (a). 

A  SSUMPSIT.   The  declaration  stated,  that  hereto-  ^7  B.  &  C. 

fore  and  before  the  decease  of  Stewart,  to  wit,  on  nerehip asauc- 
18  December  1827,  an  account  was  stated  between  the  *»<^ne«?>  «>W 

books  for  the 
defendant,  and 
(a)  This  report  contains  the  judgment  of  the  court  on  bodi  the  motions  paid  him  mo- 

finr  new  trials.  ney  on  account 

of  them. 
Some  were 
rBtnroed  to  him  as  imperfect,  of  whicli  they  advised  the  defendant  He  thereupon, 
in  December  1627,  wrote  to  them  thus : — *'  I  have  received  the  imperfect  books,  woich 
together  with  the  casli  overpaid  on  the  settlement  of  your  account  amounts  to  80/.  7<., 
wnich  sum  I  will  i^ay  in  two  years."  A,  died  before  tlic  two  years  had  expired. 
field,  that  the  above  instrument  was  a  promissory  note ;  and  that,  as  such,  it  was 
eridence  in  an  action  broui^ht  within  six  years  afler  December  18:29,  by  B,  &  C.  the 
surviving  partners,  to  prove  an  account  stated  by  the  defendant  with  them  and 
their  deceased  partner,  it  being  alleged  in  the  declaration,  that  the  account  was 
stated  by  the  defendant  witli  all  three ;  for  the  account  was  stated  in  A,*s  lifetime, 
though  by  the  agreement  annexed  to  it  no  cause  of  action  accrued  till  two  years 
subsequently,  before  which  time  his  death  had  occurred. 

The  above  promissory  note,  when  produced  at  the  trial,  bore  nn  agreement  stamp 
only.  Held,  tliat  if  it  was  so  stamped  at  the  time  the  defendant  signed  it,  it  was 
admissible  in  evidence  within  the  exception  in  s.  10  of  the  Stamp  Act,  55  Geo,  3. 
c.  184.    See  also  37  Geo.  3.  c.  137.  s.  56. 

In  the  absence  of  evidence  that  an  instrument,  e.  ^.  a  note  bearing  a  stamp  at  tlie 
time  it  was  produced  in  evidence,  and  requiring  to  be  stamped  at  tlie  time  it  was 
signed,  in  order  to  its  being  admissible  in  evidence,  was  not  no  stamped  at  the  time 
it  was  signed  by  the  party,  the  court  will  assume  that  it  was  stamped  before  it  was 
so  sigueu. 

**-^   *  .*?    Y   ^ 

5V  .  '^    ^  '^ 
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plaintiffs  and  Stewart  and  the  defendant;  on 
accounting  the  defendant  was  found  to  be  inde 
the  plaintiffs  and  Stewart  in  the  sum  of  80/.  7. 
thereupon  afterwards,  to  wit^  on  &c.,  in  consider 
the  premises  and  that  the  plaintiffs  and  Stewari 
forbear  and  give  time  to  the  defendant  for  payi 
the  said  sum  for  the  space  of  two  years  then  n 
lowing,  the  defendant  promised  tiie  plaintiff'and  I 
to  pay  them  the  said  sum  in  two  years*  time, 
mcnt,  that  the  plaintiffs  and  Stewart  did  forbe. 
give  time  to  the  defendant  for  two  years,  but  tli 
defendant  did  not  pay  the  said  sum  or  any  part  A 
to  the  plaintiffs  and  Stewart  in  his  lifetime,  or  ( 
plaintiffs  since  his  death.  There  were  counts  forn 
paid  by  and  on  an  account  staled  with  plaintifi 
Stewart  in  his  lifetime. 

Pleas :  to  the  first  count,  that  it  was  not  agred 
tween  the  plaintiffs  and  Stewart  and  the  defendi 
manner  and  form  as  in  that  count  alleged;  to  die 
count,  nan  assumpsit ;  to  the  whole  declaration^  the 
tute  of  Lunitations ;  concluding  to  the  country,  ini 
of  an  averment  of  verification  (a);  and  lastly,  a  » 
for  goods  sold  and  delivered  money  lent,  paid, 
and  on  an  account  stated  between  the  defendiD 
the  plaintiffs  and  Stewart.  The  plaintiff"  did  no 
niur  to  the  third  plea,  but  added  a  similiter  and 
issues  on  the  other  pleas. 


(a)  lSaund.173. 


Where  a  document  was  shown  to  an  attorney  by  his  client  as  a  matter  of  h 
in  the  course  of  a  professional  consultation  with  him,  he  cannot  be  exaoai 
witness  on  the  point,  whether  that  document  was  then  in  the  same  plighttf 
produced  stamped  at  the  trial,  viz.  to  prove  whether  it  was  stamped  or  atl 
time  of  the  interview. 

A  plea  pf  the  Statute  of  Limitations  must  conclude  with  a  vcrificatioD»  soi^ 
such  a  plea  concluded  to  the  country,  and  the  plaintiff  added  a  similiter,  upo' 
the  cause  went  to  trial,  the  court  ordered  a  new  trial  for  want  of  t  corred 
joined,  both  parties  amending  without  payment  of  costs.  .^ 


^  Vi2.  books  of  the  defendant  sold  by  plaintiffs  and  returned  by  ptir- 
Itt  for  being  imperfect*  The  plaintiffs  had  debited  the  defendant  with 
^moniit* 


'T.*     ■ 
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The  particulars  of  demand  were  for  55/.  7$.  claimed        1836. 
be  owing  to  the  plaintiffs  as  surviving  partners  of    ^J^^""*^^^^ 
ewart,  for  a  balance  of  55/.  Is,  due  on  account  of  a  aud  Another 
e  by  them,  by  auction^  of  the  defendant's  library  in     .^    ^' 
27y  and  of  other  transactions  in  Stewards  lifetime. 
At  the  first  trial  at  the  Middlesex  sittings  after  Trinity  jj^ 

rm  1835,  it  appeared  that  the  plaintiffs  were  auc- 
meers,  w!io  had  sold  books  for  the  defendant  previous 

December  1827.  They  produced  in  evidence  the 
Uowing  letter  in  the  defendant's  handwriting,  dated 
fcember  18.  1827,  and  stamped  with  a  1/.  agreement 
mp : — "  Gentlemen,  I  have  received  the  imperfect 
»]u(a),  which,  together  with  the  cash  overpaid  on 

eettlement  of  your  account,  amounts  to  80/.  7s., 
^oh  sum  I  will  pay  you  within  two  years  from  this 
e."  Signed  by  the  defendant,  and  addressed  to  the 
intiffs  and  Stewart.    When  Stewart  withdrew  from 

firm  in  1828,  he  took  this  and  some-^oliier  debts  to 
Uelf,  and  gave  credit  to  hh  partners  l^j^heir  sharq|.l 
%.    He  died  in  1829,  and  his  widow  and  ezecutruir 
ing  claimed  the  debt  from  the  defendant  within  six 
ors  liefore  the  present  action  was  brought,  received 
m  him  25/.  on  account* 

For  the  defendant  it  was  argued,  first,  that  the  above 
:er  was  a  promissory  note,  and  could  not  be  read  in 
dence  for  want  of  a  proper  stamp ;  secondly,  that 
s  agreement  to  forbear,  alleged  in  the  first  count,  was 
fc  proved ;  and  lastly,  that  being  an  agreement  not  to 

performed  within  a  year,  it  was  within  sect.  4.  of  29 

V.  2.  c.  3.  the  Statute  of  Frauds.     Parke  B.  who 

loded  at  the  trial,  overruled  the  last  objection,  and 

laed  to  suffer  the  plaintiffs  to  amend  the  third  plea 

substituting  a  conclusion  with  a  verification,  and 


t 


t 
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1836.       adding  a  proper  replication.    He  directed  a  Tetdict  for 
^^^^^^^''^^     the  plaintiff  on  the  first  and  third  issues,  as  far  as  related 

Wheat  LEY 

and  Another  to  the  account  Stated  (a),  and  for  the  plaintiff  genenDy 
«„  ^*  on  the  second  and  fourth  issues.     The  damafles  were 

55/.  7«.|  giving  credit  for  the  951.  paid  to  Steward 
^ih  executrix. 

In  Michaehnas  term  1835,  Piatt ^  for  the  defendant, 
obtained  a  rule  nisi  to  enter  judgment  for  him  on  the 
third  issue  non  obstante  veredicto,  or  for  a  new  trial 
Hoggins,  for  the  plaintiff,  renewed  his  application  to 
amend  the  third  plea  and  the  replication,  the  phdntiff 
retaining  his  verdict ;  and  cited  Coohe  ▼.  Burke  (ft).  A 
rule  nisi  having  been  granted,  both  rules  came  on  toge- 
ther in  that  term. 

Hoggins  showed  cause  against  the  rule  for  entering 
judgment  fO|p^  the  defendant  non  obstante  veredicto. 
^[Alderson  "B^  ^hc  main  question  is  the  admissibility  of 
the  document  dated  18th  December.     Parke  B.  Hoir 
do  the  plaintiffs  supply  the  want  of  evidence  of  an 
account  stated?]    If  the  letter  was  a  promissory  note, 
still  the  stamp  on  it,  though  of  an  improper  denomina- 
tion or  rate  of  duty,  yet  being  of  equal  or  greater  value 
than  the  stamp  which  ought  regularly  to  have  been 
used  tiicreon,  was  made  valid  by  55Geo.3.  c.  184.  s.  10. 
Nor  is  this  case  within  the  exception  in  that  section,  in 
cases  where  the  stamp  used  on  such  instrument  shaD 
have  been  specially  appropriated  to  any  other  instra- 
ment  by  having  its  name  on  the  face  thereof.    The 
words  '*  stamp  used,**  mean  that  wrongly  used ;  and 
'*  such  instruments*'  refer  to  the  previous  words  "  in- 
struments for  or  upon  which  any  stamp  shall  have  been 
used  of  an  improper  denomination.'*     Till  a  very  late 
period  there  was  no  stamp  distinctively  appropriated  oo 

(a)  Admitted  by  the  first  pica.  (6)  5  Taunt.  161. 
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the  face  of  it  to  bills  or  notes.    IParke  B.  That  argu-       1836. 
ment  would  render  nugatory  all  the  prohibitions  against     ^•^'v^^ 
stamping  bilb  and  notes  after  tluljii  are  written  (a),  if   and  Another 
they  wer^,  afterwards    stamped  with   an  agreement  ^* 

stamp.]  At  all  events,  the  other  side  should  show 
that  the  stamp  was  imposed  after  the  paper  was  written 
on.  As  to  the  third  issue,  the  plaintiff  may  lit  all 
events  retain  his  verdicti  and  amend  without  paying 
coetSy  for  the  defendant  was  guilty  of  the  first  de- 
parture. But  sufficient  appears  to  constitute  an  bsue 
in  law.  Stat.  31  Jac,  1.  c.  16.  s.  S.  provides  that  itctions 
on  the  case  shall  be  '^  commenced  and  sued''  within 
six  years  ''  and  not  after."  The  bringing  the  action 
therefore  by  the  plaintiff,  amounts  to  an  affirmation 
that  it  is  commenced  within  six  years,  which  the  de- 
fendant denies ;  and  thus  traverses  it  by  force  of  the 
statute.  Issue  then  is  well  joined  by  the  plaintiffs' 
ainriliter.  [Parke  B.  All  that  tiiis  plaintiff  has  said  by 
his  declaration  is,  that  there  was  a  debt  at  some  time; 
he  has  no  where  alleged  that  hiCJB  within  the  statute.] 
The  plaintiff  might  join  issue  as  tendered  to  him,  see 
cases  in  notes  to  Veale  v.  Warner  {b)y  or  refuse  to  do  so 
and  introduce  new  matter  in  his  replication.  [Parke  B. 
The  difficulty  is,  that  there  is  a  negative  without  any 
thing  on  the  record  equivaknt  to  an  affirmative  averment 
that  the  cause  of  acdon  was  within  six  years.]  llie 
plea  of  bankruptcy,  which  affords  an  analogous  defence, 
concludes  to  the  country.  [Parke  B.  It  was  given  by 
statute.]  The  form  of  concluding  is  not  so  provided. 
[Parke  B.  alluded  to  the  old  statute  5  Geo.  2.  c.  30. 
8.  7.  (c)  as  giving  the  form.] 

(«)  31  G.  a.  c.  25.  i.  ]  9.  See  the  proper  coarse  of  ibe  hoUIor  of  a  bill  or 
note  stamped  with  a  stamp  of  improper  dcnomiDatton  to  get  it  propctly 
SUmped,  37  G.  3.c.  136.  ss.  5. 6;  Bayley  on  Bills,  4ed.  81,  82. 

(6)  1  Stand.  327,  n.(i). 

(c)  Enacting  that  the  bankrapC  may  plead  in  general  that  the  cause  of 
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1836.  Parke  B. — No  correct  issue  has  been  joined  on  the 

^•^^^'"^^     third  plea,  upon  which  the  jury  could  be  effectually 

and  A^nothcr    swoFD,  and  all  the.^ts  properly  given  in  evidence,  aup- 

V*  posing  the  plaintiffs  to  have  brought  theniBdves  within 

55  Geo.  3.  c.  184.  s.  10.    As  to  the  stamp,  there  must 

be  a  new  trials  for  no  correct  issue  is  joined  on  the 

third  plea.    In  the  absence  of  evidence  of  the  fact  we 

cannot  presume  that  the  writing  in  question  was  placed 

on  paper  not  then  stamped ;  but  if  it  should  turn  out 

that  this  instrument,  being  a  promissory  note  or  bill, 

(as  it  appears  to  us  to  be)  was  in  fact  stamped  after  it 

was  written,  it  will  not  avail  the  plaintiffs  on  a  new 

trial. 

Rule  absolute  for  a  new  trial,  with  leaTe 
to  both  pardes  to  amend,  without  costs. 

The  cause  was  tried  again  before  Gumey  B.  at 
the  sittings  in  last  Easter  term.  The  pleadings  were 
amended,  but  the  plaintiffs'  evidence  was  substantially 
the  same. 

For  the  defendant,  a  gentleman  who  had  been  attor- 
ney to  Stewart  ynhcn  the  defendant's  letter  was  written, 
was  called  to  prove  that  it  was  not  stamped  tiU  after  it 
was  written  and  signed  by  him.  He  swore  that  he  saw 
it  about  the  time  it  bore  date,  Stewart  having  consulted 
him  on  it  in  the  way  of  his  profession ;  and  that  he  bad 
charged  Stewart  for  so  doing.  On  his  being  asked 
what  was  the  state  of  the  paper  at  that  time,  the  ques- 
tion was  objected  to,  on  the  ground  that  the  showing 
the  paper  to  him  was  a  privileged  communicatioo. 
The  learned  baron  held  that  the  objection  was  well 
founded,  being  of  opinion  that  the  part  pajrment  to  the 
executrix  of  Stewart  was  a  payment  on  account  of  the 

actioa  or  suit  accrued  before  such  time  as  hebacame  bankrupt,  and  majgivc 
the  act  and  the  special  matter  in  evidence.  6  G.  4.  c.  16.  s.  126.  is  in  tlie 
same  terms.    See  1  P.  Wms*  258  -,  10  Mod.  160, 247  ;  2  M.  &  S.  649. 


». 
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4  ^ 

present  claim,  so  as  to  take  the  ca^e  out  of  the  statute ;       1836. 
and  was  evidence  for  the  plaintiffs  on  the  account  stated     TfT^^"^"^ 

*  Wheatley 

with  them  and  SteuHgrt  in  his  lifetiine.  and  Another 

•i 

Williams. 

Verdict  for  the  plaintiffs  for  66/.  7s. 

On  the  7th  May  a  rule  nid  was  obtained  for  a  new 
trial,  on  two  grounds :  first,  that  liennett*s  evidence  as 
to  the  state  of  the  letter  was  improperly  rejected,  as  the 
communication  to  him  was  not  privileged ;  and  secondly, 
that  the  part  payment  to  the  executrix  of  Stewart 
being  made  to  her,  on  account  of  her  husband's  estate, 
and  not  on  account  of  the  present  plaintiffs,  who  had 
the  legal  right  to  sue  as  his  surviving  partners,  was 
therefore  not  evidence  to  take  the  case  out  of  the 
Statute  of  Limitations  in  an  action  by  them  for  money 
paid  by,  and  on  an  account  stated  with  them  and  their 
deceased  copartner. 

Erie  and  Hoggins  showed  cause  in  this  term.  On 
the  former  argument  the  decision  of  the  court  turned, 
not  on  the  instrument  o(  December  1827  being  a  pro- 
missory note,  but  on  the  defective  conclusion  of  the 
plea  and  traverse  in  the  replication.  [Alderson  B.  No, 
it  was  clearly  held  to  be  a  promissory  note.]  Taking  it 
to  be  so,  the  amount  would  not  be  due  till  21  December 
1839,  which  is  within  six  years  before  this  action  was 
brought ;  so  that  no  cause  of  action  would  arise  on  it 
till  within  the  six  years ;  it  was  evidence  of  an  account 
stated  with  all  the^  partners,  Stewart  being  alive  in 
December  18S7.  A  promissory  note  b  evidence  of  an 
account  Mated  as  between  the  maker  and  payee.  Be- 
aides,  the  part  payment,  though  to  Mrs.  Stewart^  was 
made  on  account  of  the  80/.  7^.  mentioned  in  the  note. 
[Alderson  B.  The  first  question  is,  whether  that  docu- 
ment was  admissible.    If  it  has  been  improperly  re- 
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1836.       ceived,  the  question  has  not  gone  to  the  jury  in  a  pro- 
^^""^^"^    per  manner.]    That  involyes  die  other  point  raaed  on 
and  Another   this  motioD.     Benneifn  evidendb^  which  was  intended 
WiLuxMs.     ^^  exclude  the  note,  was  inadnussible ;  for  any  know- 
ledge he  had  as  to  its  condition  at  a  time  subsequent 
to  its  signature^  must  have  been  obtained  by  him  when 
shown  to  him  in  his  capacity  as  attorney  to  Stewart, 
That  is  the  same  as  a  communication  to  the  attorney 
by  way  of  oral  question,  what  he,  Siewari^  must  do  to 
make  the  instrument  ayailable  in  evidence. 

Piatt  supported  the  rule.  The  attomey^s  evidence 
was  improperly  rejected,  for  there  is  no  proof  that  he 
was  consulted  on  the  subject  of  the  stamp,  so  as  to  bring 
his  l^nowledgc  of  the  state  of  the  letter  when  shown  to 
him,  within  the  bounds  of  privileged  communication. 
For  if  his  advice  was  requested  merely  on  the  legal 
effect  of  the  words  written  on  it,  the  knowledge  so  im- 
parted to  him  had  nothing  to  do  with  the  point  to  which 
the  proposed  question  was  directed.  The  distinction 
is,  that  he  may  be  examined  to  a  fact  which  he  may 
know  of  his  own  knowledge  without  being  an  attorney. 
In  Buller\  Nisi  Pritis,  284,  it  is  thus  laid  down:— 
**  As  suppose  him  witness  to  a  deed  prodaoed  in  die 
cause,  he  shall  be  examined  to  the  true  time  of  execu- 
tion. So,  if  the  question  were  about  a  rasure  in  a 
deed  or  will,  he  might  be  examined  to  the  question 
whether  he  had  ever  seen  such  deed  or  will  in  other 
plight,  for  that  is  a  fact  of  his  own  knowledge ;  bnt  he 
ought  not  to  be  permitted  to  diaeover  any  confessums 
his  client  may  have  made  to  him  on  ftuch  head.**  Xonf 
Say  and  Sek's  case  is  cited  (a).  Besides,  ii^ 'this  case 
the  document  was  produced  by  the  plaintiffs  as  part  of 
their  case,  which  distinguishes  this  case  from  the  usoal 

(a)  Decided  Michaelmas  10  Ann,  by  Sir  George  Bridgman,  with  adrioe 
of  the  jodgcs,  as  hk  authority  for  the  above  poshko. 
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instances  of  communications  ^privileged  as  confidential.        1836. 
Tlie  question  whether  the  witness  saw  the  paper  at  a    ^J^^^^"^^ 
particular  time  or  in  a  different  plight,  explains  the  m-   and  Another 
strument  put  in  evidence  by  the  plaintifis  without  refer-     \y,  J[i^  j,, 
ence  to  any  confidence  of  the  client.    \^Alder9on  B.  No 
person  was  called  from  the  stamp  office.] 

Secondly,  if  the  letter  ought  not  to  be  impugned  by 
the  evidence  offered,  the  Statute  of  Limitations  must 
prevail  as  to  the  money  paid  to  Mrs.  Stewart,  and  the 
account  stated;  for  the  account  is  stated  as  of  December 
1827,  and  the  payment  was  made  ailer  the  death  of 
the  partner  Stewart j  with  his  executrix  and  widow,  and 
not  with  the  three  partners.  If  it  is  evidence  of  an  ac- 
count stated  with  the  two  plaintiffs  legally  interested  in 
the  debt,  it  is  evidence  of  such  account  between  the 
defendant  and  them  only  without  Stewart.  [Lord 
Abinger  C.  B.  The  payment  appears  to  have  been 
within  six  years  of  money  due  on  an  account  stated 
with  three  partners.  That  revived  the  original  lia- 
bility.] If  any  account  stated  is  proved,  it  is  with  the 
two  only ;  but  that  is  not  alleged  on  the  pleadings. 

Lofd  Abikger  C.  B. — This  fade  must  be  dis- 
charged* v,.jj|rhe  point  on  the  rejection  of  the  attorney's 
evidence  has  been  ingeniously  argued  by  Mr.  Piatt  on 
tho  passage  in  Buller*s  Nisi  Prins,  but  that  position 
must  apply  to  a  case  where  the  attorney  has  his  know- 
ledge independently  of  any  communication  with  his 
client,  and  cannot  mean  that  where  an  attorney  coming 
to  consult  with  his  client  in  a  confidential  character 
obtains  information  as  to  a  collateral  matter,  which 
though  not  connected  with  the  immediate  subject  of 
consultation,  he  would  not  otherwise  have  possessed, 
he  can  be  permitted  to  give  evidence  of  it.  Suppose 
an  attorney  commissioned  to  search  for  one  deed  of  his 
employer,  gets  information  of  or  finds  another  deed 
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1836.       which  might  injure  him,  could  he  give  evidence  of  that 
v^>^    other  deed  ?    Whatever  therefore  was  tlie  subject  of 
and  Another    confidential  communication  between  Stewart  and  his 
Williams.    atto"^ey,  if  this  note  was  exhibited  to  the  latter  during 
and  in  pursuance  of  it,  all  which  appears  on  the  face 
of  the  note,  it  is  part  of  such  privileged  communication. 
On  the  other  objection  Mr.  Hoggins^  answer  appears 
good ;  viz.  that  though  that  document  produced  by  the 
plaintiff  being  admitted  in  evidence,   only   proves  a 
statement  of  account  to  have  taken  place  more  than  sii 
years  ago,  it  also  shows  that  the  plaintiffs  could  not 
sue  for  two  years  afterwards,  which  brings  the  accruing 
of  the  cause  of  action  within  six  years  before  the  com- 
mencement of  this  action. 

Boll  AND  B. — How  could  Bennett  have  acquired 
any  knowledge  on  the  question  proposed,  bad  hie  not 
been  called  in  to  advise  his  client  Stewart,  and  upon 
that  occasion  found  the  note  to  be  either  properly 
stamped  or  the  contrary,  as  the  defendant  wished  to 
prove  ? 

Alderson  B. — I  am  of  opinion  that  the  privikgein 
question  extends  to  all  such  knowledge  as  luS -attornej 
obtains,  which  he  would  not  have  obtained  had  he  not 
been  consulted  professionally,  though  on  another  sub- 
ject, by  his  client. 

GuRNEY  B,  concurred. 

Rule  discharged.    Verdict  to  stand  on 
the  count  for  an  account  stated. 
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1836. 
James  Farrar  agaimt  Beswick. 

'T^ROVER  for  four  horses;  the  declaration  stating     Tlie plaintiff 

as  usual,  that  the  plaintiff  was  lawfully  possessed  of  ^^^^^ed  in 

*  "^  ^  trover,  stating 

them  as  of  his  own  property.    Pleas :  first,  that  the  cattle  that  he  was 
in  the  declaration  mentioned  were  not,  at  the  time  of  P??^.^^^*^  ^* 

'  qfnii  own  pro. 

the  alleged  conversion  and  disposal  thereof,  nor  are  P^f^y  ofcer- 
they  or  any  of  them,  the  property  of  the  said  plaintiff^  ^jt,  four  * 

nor  was  he  lawfully  possessed  of  the  samea^  of  his  own  Worses,  which 

•^  "^  the  defendant 

property ^  in  manner  and  form,  &c. ;  conclusion  to  the  converted  and 

country.    Secondly,  that  before  the  coniimitting  of  the  Jj^nS.^"*  *"*' 
grievances,  one  Cottrill  levied  his  plaint  against  one  Pleas:  first, 
Joshua  FarraVf  in  the  county  court  of  the  sheriff  of  „JJ  the%ro^'^ 
Lancashire^  and   within  the  jurisdiction   of  the   said  pertyotthe 
court,  according  to  the  custom  of  the  same,  and  ob-  condly,  that  a 

tained  judgment  against  him  for  a  debt  of  8/.  19*.  M.  judgment  was 

^^  recovered 

before  then  due,  and  10/.  11*.  WcL  damages,  for  deten-  against  J.  F., 
tion  of  the  debt,  which  judgment  remaining  unsatisfied,  ^-^  f  j!^  ». 

there  issued  thereupon  out  of  the  said  county  court,  a  tion  issued, 

••  i.«    i.u         i.  CI         •  ^    •        T       1.    1    directed  to  the 

writ  or  precept  m  the  nature  of  a  levari  facias^  directed,  defendant  a 

among  other  persons,  to  the  defendant,  who  was  then  bailiff,  who 
the  bailiff  or  officer  of  the  said  sheriff,  commanding  the  under  an  exe- 

defendant  to  levy  the  said  sums  of  the  goods  and  chat-  ciiiion  against 

,  "^  ®  the  said  J.  J ., 

tek  of  the  said  Joshua  Farrar.    Averment,  that  the  the  same  being 
writ  was  delivered  to  the  defendant  for  execution,  by  [^f^of^e 
virtue  of  which  said  writ  or  precept,  he  the  defendant,  said^J^t^  and 
as  such  bailiff  or  officer  as  aforesaid,  afterwards,  to  wit,  seized  and 
on  &c.,  and  within  the  time  in  the  said  writ  or  precept  ^?*^  as  afore- 

.  said,  and  not 

specified  for  the  execution  thereof  as  aforesaid,  and  being  the  pro- 
according  to  the  command  and  exigency  thereof,  and  ^'Jj^^/tJ/t 

within  the  jurisdiction  of  the  said  court  and  the  baili-  Kepncation: 

that  they  were 
the  cattle  and  property  of  the  said  plaintiff]  in  manner  and  form  as  alleged  in  the  de- 
claration. Verdict  for  the  plaintiflf  for  half  the  value  of  the  horses ;  the  jury  having 
found  that  they  were  the  joint  property  of  the  plaintiff  and  J.  F, — Held,  that  the 
issue  raised  upon  the  above  plea  was,  whether  the  cattle  were  the  sole  property  of 
J.  F.,  and  that,  upon  the  finding  to  the  contrary,  the  plaintiff  was  entitled  to  retain 
his  verdict. 


Farrab 

V. 
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1836.  wick  of  the  said  sheriff,  to  wit,  in  the  county  aforesaid, 
*'  seized  and  took  the  said  cattle  in  the  said  dedaration 
mentioned,  the  same  being  the  cattle,  goods  and  chaltds 
Bbswick.  ^  ^f^^  gfiij^  Joilma  Farrar,  and  liable  to  be  90  uized 
and  tahen  as  aforesaid,  and  not  being  the  property  of 
the  said  plaintiff ,  as  for  and  m  execution  of  the  sud 
writ  or  precept,  and  in  pursuance  and  for  the  fall  and 
due  execution  thereof,  he  the  said  defendant,  as  such 
bailiff  or  officer  as  aforesaid,  then  and  there,  to  wit,  on 
&c.  in  the  county  and  within  the  jurisdicticm  aforesaid, 
converted  and  disposed  of  the  said  cattle,  goods  and 
chattels  by  a  fiiir,  proper,  and  lawful  sale  thereof  in 
order  to  satisfy  the  said  judgment  so  as  aforesaid  ob- 
tained by  the  said  William  Cottrill,  such  sale  thereof 
being  duly  authorized  and  required  by  and  accor^Ung 
to  the  customs  and  usages  in  that  behalf  from  time 
immemorial  used  and  approved  of  in  the  said  county 
in  the  execution  of  such  and  the  like  writs  or  precepts 
as  aforesaid."  The  return  of  the  writ  or  precept  was 
then  averred,  together  with  the  money  so  levied  under 
it,  to  the  said  court  of  the  said  sheriff,  according  to  the 
commandment  and  exigency  of  the  said  writ  or  precept, 
and  according  to  the  duty  of  the  defendant  as  sadi 
bailiff  or  officer  as  aforesaid  in  that  behalf;  which  s»d 
'^  seizing,  taking,  sefiing,  converting  and  disposing  are 
'^  the  said  supposed  grievances  in  the  said  declaration 
''  mentioned,  and  whereof  the  said  plaintiff  hath  above 
^'  thereof  complained,  &c,*'    Verification. 

Replication  to  the  last  plea :  that  the  cattle  in  the 
declaration  mentioned  were  at  the  said  times  when,  &€. 
and  still  arc,  the  cattle  and  property  of  the  said  plaintiff, 
and  not  the  cattle  of  the  said  Joshua  Farrar,  as  in  that 
plea  alleged.     Issue  thereon. 

At  the  last  Lancashire  assizes  before  JParhe  B.  it 
appeared  that  the  plaintiff  and  Joshua  Farrar  were 
carriers  between  Halifax  and  Manchester,  using  the 


c 
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horses  in  question  in  that  business.  The  questions  1836. 
left  to  the  jury  werei  fini^  whether  the  horses  were  the 
property  of  James  or  Joshua  Farrar\  and  secondly^ 
whether  they  were  the  property  of  both ;  the  learned 
baron  observing,  that  they  might  have  been  interested 
jointly  in  the  profits  of  the  carrying  concern,  but  not  in 
the  horses  with  which  it  was  carried  on.  The  jury 
found  that  James  and  Joshua  Farrar  were  joint  owners 
of  the  horses,  in  equal  mbieties,  and  that  they  were 
worth  30/.  Verdict  for  the  plaintiff  for  15/.,  being 
half  the  value  of  the  horses.  In  last  term  Alex- 
ander obtained  a  rule  to  enter  a  nonsuit^  on  the  ground 
that  the  plaintiff  Jame^  could  not  maintain  trover  for 
his  undivided  moiety  of  the  horses  taken  under  an  exe- 
cution against  his  partner  Joshua.  He  contended,  that 
if  damages  were  recoverable  in  respect  of  the  entirety 
of  the  property,  the  jury  had  denied  that  the  plaintiff 
James  had  a  right  to  recover  ;  and  if  a  moiety  only,  the 
whole  was  liable  to  seizure  as  partnership  assets,  each 
partner  having  a  property  in  each  horse. 

Qresswell  and  Wightman  showed  cause  in  this  term. 

(I  The  conversion  having  been  admitted  on  the  record, 
'  the  only  question  raised  on  the  pleas  was,  whether  the 
horses  were  the  property  of  the  plaintiff,  and  as  the 
jury  have  found  him  entitled  to  an  undivided  moiety  of 
them,  he  is  therefore  entitled  to  retain  tiiis  verdict; 
Stancliffe  v.  Ilardwich  (a).  [Parke  B.  The  question 
entirely  turns  on  the  form  of  tiie  second  plea,  which 
alleges  the  horses  to  be  the  property  o(  Joshua  Farrar, 
*^  and  not  of  the  plaintiff."  In  the  replication  the 
plaintiff  alleges  the  horses  to  be  his  own  property^ 
"  and  not  of  Joshua  Farrar.**  At  the  trial  I  thought 
the  plaintiff  entitled  to  a  verdict  for  15/.  On  the  mo- 
tion for  a  new  trial,  it  was  said,  that  by  omitting  some 


(a)  5  Tyr.  651  j  and  fee  M  660. 
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parts  of  it,  the  plea  might  b^  xead  as  an  admissi 
the  plaintiff's  right  to  a  moiety  of  the  horses,  and 
fying  the  seizure  of  the  horses  under  an  exe( 
against  Joshua,  the  other  joint  owner,  and  that  h 
dealt  with  them  as  they  were  legally  entitled  to  do 
ject  to  the  plaintiff's  right  in  them.  It  seems  tome 
if  the  plea  had  alleged  that  JasAua  was  interested 
horses  taken,  and  that  the  defendant  therefore 
them  under  an  execution  against  him,  it  would 
been  good.]  That  may  be  doubted  ;  and  it  is  sv 
ted,  that  under  the  new  rules  the  third  plea  n 
raises  the  question  made  at  the  trial,  viz.  whetfa< 
plaintiff  had  such  a  property  in  the  horses  as  y 
entitle  him  to  maintain  trover,  or  whether  the 
property  in  them  was  in  Joshua ;  for  the  plea  c 
meant  to  claim  the  whole  property  as  Joshuas,  Ht 
it  might  have  more  definitely  alleged  that  the  defei 
took  them  in  execution  to  the  extent  of  J'oshuas 
rest  in  them.  [Parke  B.  I  thought  at  the  trial 
this  plea  was  merely  a  denial  of  the  plaintiff's  ti 
the  horses.  The  true  question  is,  whether  this  is 
a  plea,  or  a  plea  which  seeks,  though  informal 
justify  the  conversion  which  is  admitted.]  Even 
defendant  was  entitled  to  seize  and  sell  a  moiety  o 
horses,  the  sale  and  disposal  of  the  other  moiet] 
like  destroying  them,  in  which  case  the  joint  owi 
them  might  sue  in  trover  (a).  As  the  defendant 
relies  on  his  alleged  right  to  take  the  whole  a 
property  of  Joshua,  he  was  bound  to  prove  that 
perty  as  laid,  and  not  having  done  so,  his  defence  i 
[Parke  B.  Here  the  parties  are  not  tenants  in  con 
but  till  Barton  v.  Williams  ip),  and  Heath  v.  Hubba 

(a)  As  to  this  see  6  Tyr.  553, 560 ;  Co.  Lit.  200  a,  cited  '2  Wm». 
47 /i. 

(ft)  5  I  J.  &  Aid.  395;  affirmed  on  error,  3  Bing.  139 ;  M'Ld 
406,  S.  C. 

(c)  4  East,  110;  sec  2  Saund.  47  h,  note  (s). 
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I  had  no  doubt  that  if  a  tenant  in  common  sold  the  1836. 
whole  of  the  joint  property^  not  being  a  ship,  he  would 
be  guilty  of  a  conversion  by  the  mere  act  of  sale  (a) ; 
but  Holroyd  and  Best  Js.  then  doubted  that  position, 
and  rested  their  judgment  on  other  points  (&).  Those 
decisions  turned  on  this,  that  a  tenant  in  common  had 
a  remedy  by  recaption,  if  he  could  avail  himself  of  it  (c).] 
The  defendant  being  a  stranger  to  the  interest  of 
James  and  Joshua^  had  no  defence  on  his  first  plea 
against  the  evidence  of  the  plaintiff's  possession.  As  on 
the  last  plea  he  denies  the  whole  of  the  plaintiff's  inte- 
rest in  the  horses,  instead  of  justifying  the  taking,  by 
saying  that  Joshua  was  entitled  to  a  moiety  of  them, 
and  that  he  had  therefore  sold,  that  justification  is  not 
supported  in  evidence;  and  if  the  defendant  had  so 
pleaded,  so  as  to  be  a  good  defence  against  Joshua^  the 
case  as  regarded  the  present  plaintiff  would  have  been 
distinguished  from  Stancliffe  v.  Hardtoick,  by  the  de- 
fendant's not  professing  to  be  himself  tenant  in  common. 
[Parke  B.  He  claims  all  the  interest  which  Joshua 
had  as  tenant  in  common,  and  no  more.]  Though  one 
tenant  in  common  has  as  much  right  to  the  possession 
of  the  whole  chattel  as  another,  this  defendant,  being 
officer  of  the  sheriff,  had  only  such  right  under  an 
execution  against  one,  a  tenant  in  common,  as  a  stranger 
would  have  had,  viz.  one  half  only  (d)  The  defendant 
could  have  no  greater  right  than  the  tenant  in  common 
under  whom  he  claimed,  viz.  to  take  the  horses  for  a 
particular  purpose,  so  that  he  could  not  sell  the  whole. 

(a)  See  Comyiu*!  Digest,  tit.  /lotion  on  the  due  on  Trover  (E.),  citing  2 
Salk.655. 

(fr)  And  tee  5.  C.  in  Error,  M'Lelland  and  Yonnge,  413  ;  and  3  Bing.  146. 

(c)  The  learned  baron  intimated,  that  if,  instead  of  admitting  the  conver- 
sioD,  the  defendants  had  intended  to  say  that  the  sale  of  the  whole  in'ereat, 
by  a  person  entitled  to  a  moiety  only,  is  no  wrongful  conversion,  the  defend- 
aot  should  have  denied  the  conversion  of  the  plaintiff's  share. 

(<0  See  Jacky  v.  BulUr,  2  Lord  Raym.  871. 

VOL.  I.  3  Y 
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[Parke  B.    Nor  has  a  tenant  iq  common  a  right  to  sell 
the  whole.    Then  if  he  sells  the  whole  is  he  guilty  of  a 
conversion  ?    I  have  before  alluded  to  this  point,  but 
here  the  defence  is  not  as  tenant  in  common.   The 
sale  of  an  entire  chattel  in  market  overt  (a),  by  one  of 
the  joint  owners,  b  not  here  in  question,  for  that  trantfen 
the  property  at  once,  as  against  the  others,  and  is  a  clear 
conversion ;  but  I  doubt  whether  this  sale  of  all  instead 
of  part  by  the  sheriff  is  a  conversion  by  him,  so  as  to 
sustain  trover,  or  whether  it  is  not  the  subject  of  a  spe- 
cial action  on  the  case.     In  my  own  practice  at  the  bar 
I  took  the  latter  course ;  but  here  the  plaintiff  contends 
that  the  words  of  the  plea,  ^^  the   aole  property  of 
Joshua^'*  cannot  be  rejected  as  surplusage.]     The  plea 
discloses  facts  which,  had  they  been  found  by  the  jury 
to  be  true,  would  have  barred  the  action.     Wbedier 
the  horses  were  the  property  of  Joshua  or  not,  was 
therefore  a  material  question,  and  if  they  were  not  his, 
viz.  his  solely,  the  plaintiff  James  must  retain  his  fer- 
diet. 


Alexander  contr^.  The  question  on  this  plea  isj 
first,  whether  upon  these  facts  the  officer  of  the  sheriff 
is  liable  in  trover ;  and  secondly,  whether  the  plaintiff 
can  have  judgment  on  these  pleadings  ?  The  horses 
were  found  to  be  the  joint  property  of  James  sad 
Joshua^  and  as  the  sheriff  was  bound  by  law  to  levy  on 
Joshuas  chattels  under  the  execution  against  him,  he 
was  bound  to  take  his  horses,  though  Jauies  had  also  an 
interest  in  them.  The  sheriff  therefore  was  justified  in 
seizing  each  horse,  and  was  not  bound  by  law  to  keep 
but  to  sell  them.  He  could  not  sell  them  in  moieties, 
though  it  may  be  that  only  a  moiety  of  the  produce 
was  applicable  to  the  uses  of  the  creditor  of  Joshua. 
Then  if  the  sheriff  was  compellable  by  law  to  seize  and 
sell,  there  is  no  wrongful  conversion  for  which  trover 

(a)  See  2  Saund.  47  h,  note  (i)  •  5  B.  &  Aid.  405 ;  3  Bing.  US, 
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would  lie ;  for  the  mere  delivery  of  the  horses  to  the  1836. 
purchaser  m  right  of  Joshua^  the  joint  owner,  did  not 
amount  to  it,  he  being  as  much  entitled  to  the  posses- 
sion of  them  as  James.  On  the  second  point  it  is  sub*  Beswick. 
mitted,  that  if  the  above  reasons,  though  justifying  the 
sale,  do  not  justify  the  sheriff's  act  in  retaining  more 
than  half  the  proceeds  of  sale,  so  that  the  defendant's 
denial  of  interest  in  the  plaintiff  is  not  supported  in 
proof,  and  the  moiety  is  recoverable  in  a  special  action 
on  the  case  or  in  trover^  this  plaintiff,  having  adopted 
the  latter  form  of  action,  should  have  new  assigned. 
As  to  the  argument,  that  on  the  defendant's  plea  the 
only  issue  meant  to  be  raised  by  him  was,  whether 
these  horses  were  the  sole  or  exclusive  property  of 
Joshua  Farrar y  it  is  plain  that  as  the  plea  only  follows 
the  words  of  the  declaration,  it  must  receive  the  same 
construction.  In  the  declaration  the  plaintiff  claims 
the  property  of  the  whole,  though  Joshua  had  a  joint 
interest  with  him,  and  the  jury  have  denied  that  the 
plaintiff  had  the  sole  property  in  the  horses,  as  alleged 
in  bis  declaration  (a). 

Pabkb  B. — At  the  trial  there  was  a  full  investigation 
of  evidence  adduced  to  show  the  horses  in  question  to 
be  the  sole  property  of  the  plaintiff  though  it  after^ 
wards  appeared  very  probable  that  the  plaintiff  and 
Joshua  Farrar  had  a  joint  interest  in  them.  I  told  the 
jury,  that  if  they  thought  so  they  ought  to  find  for  the 
plaintiff,  being  of  opinion  that  the  plea  was  in  truth 
only  a  special  traverse  of  the  plaintiff's  title  to  the 
cattle.  I  entertain  the  same  opinion  now.  Taking  the 
whole  plea  together,  it  in  fact  alleges  that  the  whole 
property  in  them  was  in  Joshua^  the  execution  debtor, 

(a)  Wightman  interjected — There  is  this  differeDce  between  a  declaration 
and  a  plea,  that  the  latter,  to  be  effectual,  must  bar  all  prior  claims  of  the 
plaintiff. 

3  y2 
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1836.       only.  The  defendant  was  obliged  to  allege  what  he  has 
^"IT^"^^^    here  done^  or  that  Joshua  had  such  an  interest  as  the 

V ABB AS 

\.  sheriff  might  seize.    He  might  be  prim^ /ode  supposed 

Bbswick.      ^  ij^yg  intended  the  latter  allegation  from  his  opemog 
statement,  that  the  horses  were  Joshuas,  and  liable  to 
be  seized  under  the  execution  against  him ;  but  the 
plea  goes  on  to  state,  that  they  were  "  not  the  property 
of  the  plaintiff.*'    I  think  that  is  equivalent  to  statii^ 
that  the  plaintiff  had  no  title  to  them, — and  yet  they 
were  the  sole  property  of  Joshua.      The  plea  does 
not  confess  and  avoid,  but,  after  a  special  inducement, 
only  traverses  the  plaintiff 's  allegation  of  property  in 
the  declaration.    The  only  question  on  the  first  plea 
was,  whether  they  were  the  plaintiff's  property,  and 
no  right  of  any  execution  creditor  could  be  set  up  by 
the  defendant  on  that  plea.     I  am  by  no  means  certain 
that  if  Joshua  and  James  were  jointly  entitled  to  tbb 
property,  the  sheriff's  act  would  amount  to  a  conversion. 
Nor  as  at  present  advised,  do  I  give  any  opinion  that  a 
plea  stating  that  Joshua  was  jointly  interested  with  Jam^ 
in  these  horses,  and  that  the  sheriff  seized  and  sold  the 
whole  to  levy  the  execution,  might  not  have  been  a  good 
answer  to  this  action :  for  that  point   does  not  arise 
here.      Till  the  doubt  was  raised  in  Barton  v.  WU- 
Hams  (a),  I  always  understood  that  one  joint  tenant  or 
tenant  in  common  of  a  chattel  could  not  be  guilty  of  a 
conversion  by  a  sale  of  it,  unless  it  was  sold  in  such  a 
way,  e,  g.  in  market  overt,  as  to  deprive  the  other 
owner  of  his  interest  in  it.     My  judgment  proceeds  on 
this,  that  the  allegation  in  the  plea  asserts  the  cattle  to 
be  i\ie sole  property  oi  Joshua;  whereas  tbe  replication 
reasserts  the  allegation  in  the  declaration,  that  they 
were  the  property  of  James.    In  that  view  of  the  case 
the  verdict  must  stand.    The  plea  is  not  adequate  to 

(a)  See  ante,  p.  1056. 
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the  defendant's  case.     Stancliffe  v.  Hardwick  shows 
that  not  guilty  would  have  been  misplaced. 

BoLLAND  B.  concurred. 
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Alderson  B. — The  whole  plea  taken  together 
amounts  to  an  allegation,  that  these  horses  were  the 
sole  property  oi  Joshua,  The  replication  merely  re- 
asserts what  the  declaration  had  before  stated ,  viz. 
that  the  plaintiff  has  such  an  interest  in  the  horses  as 
would  enable  him  to  maintain  trover  for  them.  The 
verdict  appears  to  me  to  be  well  founded. 


GuRNEY  B.  concurred. 


Rule  discharged. 


Whitfield  against  Hodges,  Bail  of  Surridge. 

r\ii  the  first  day  of  this  term  Fish  obtained  a  rule  to     After  notice 

show  cause  why  the  judgment  entered  up  should  the  assizes 
not  be  set  aside,  and  an  exoneretur  entered  on  the  and  before 

'  ^  ^  tnal,  a  baron  s 

recognizance  of  bail,  on  the  ground  that  time  had  been  order  was  ob- 
ipven  to  Surridge,  the  principal  in  the  original  action,  the^proceed-^ 
and  that  the  defendant,  one  of  his  bail,  was  in  conse*  iogs  on  pay- 
quence  discharged.    After  the  defendant  had  become  ^^d  costs 
liail  for  Surridge  in  the  original  action  brought  against  Jithm  three 
him  by  the  plaintiff,  that  action  proceeded  to  issue,  and  default  thereof 
on  the  9th  November  notice  of  trial  was  given  for  the  Jj^shoufil  be' 
•next  Essex  assizes.     On  the  24th  December ,  Surridge,  at  liberty  to 
without  acquainting  his  bail,  gave  the  plaintiff  a  bill  of  ^^t  and  issue 
exchange  at  two  months  for  the  amount  of  the  debt,  execution 

"  thereon.    Be- 

fore the  time  for  signing  judgment  arrived,  the  plaintiff  agreed  to  give  the  defendant 
a  month  to  pay  the  debt  Held,  that  as  that  time  expired  before  judgment  could 
have  been  obtained  in  the  ordinary  course  of  the  court,  tlie  bail  were  not  discharged^ 
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and  paid  the  costs  then  incurred.     The  bill  being  dis- 
honoured, on  S7th  February  the  plaintiff's  attorney 
gave  Surridge  notice  that  he  should  go  on  to  try  the 
cause.    The  Essex  assizes  were  fised  tor  9th  March; 
on  S7th  Febrtiary  a  baron's  order  was  obtained  for 
staying  proceedings  on  payment  of  debt  and  all  sabse- 
quent  costs  (including  briefs)  on  or  before  1st  Marcki 
and  that  in  default  thereof  the  plaintiff  might  sign  final 
judgment  and  issue  execution.     The  costs  were  pud 
on  S9th  February^  and  the  plaintiff's  attorney,  without 
knowledge  of  the  bail,  gave  the  defendant  a  month  to 
pay  the  debt.    He,  however,  afterwards  signed  jadg* 
ment  against  Surridge  on  the  order^  and  on  6th  April 
issued  a  ca.  sa.  against  him,  returnable  on  the  28d;  on 
the  next  day  the  plaintiff  sued  out  process  against  the 
present  defendant,  and  no  plea  being  pleaded  in  doe 
time,  the  plaintiff  signed  the  judgment,  to  set  aside 
which  this  rule  was  granted.     On  10th  June 


Erie  and  G.  T.  White  showed  cause.  No  time  was 
given  to  Surridge  beyond  that  in  which  the  plaintif 
could  have  obtained  judgment  and  execution  in  common 
course.  [Parke  B.  The  bail  can  only  be  exonerated 
by  giving  time  to  their  principal,  for  good  considera- 
tion and  on  a  binding  engagement,  which  would  pre* 
vent  the  plaintiff  from  going  on  against  him.]  Here 
judgment  was  obtained  against  Surridge  earlier  than  it 
could  otherwise  have  been  had  in  ordinary  course  after 
the  Essex  assizes.  Again,  the  baron's  order  was  only 
conditional  and  not  absolute  for  judgment.  But,  lastly, 
this  was  a  private  arrangement  between  the  plaintiff 
and  defendant,  resembling  the  case  of  giving  a  cognovit- 
Now  in  Stevenson  v.  Roche  {a)  it  was  decided,  that 

(a)  9  B.  &  Cr.  707$  see  4  Taunt.  456,  Bowtfield  v.  Tovn^Crtfi^, 
Joknson,  1  Manb.  69  ;  5  Taant.  319,  5.  C. ;  Price  v.  Edmunds,  10  B.  & 
Cr.  578 ;  Moore  v.  Bowmaker,  2  Marsh.  392  -,  7  Taunt  97,  S,  C. ;  WiUitsm 


Hodges. 
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unless  longer  time  be  given  to  the  principal  for  payment  1836. 
of  debt  atid  costs  than  he  would  have  had  if  the  plaintiff 
bad  proceeded  regularly  in  the  action^  the  bail  are  not  .  v. 
discharged  by  the  plaintiff's  taking  a  cognovit  from  him. 
Here  the  plaintiff  was  not  entitled  to  sign  judgment 
when  the  judge  made  the  order^  so  that  he  gave  tip 
nothing  by  taking  that  order. 

Piatt  and  Fish  supported  the  rule.  The  general 
rtile  quoted  froih  Stevenson  v.  Roche  may  be  here  admit- 
ted, for  as  in  this  case  the  judgment  and  execution  were 
delayed  by  the  plaintiff's  agreement^  the  defendant  did 
obtain  time.  During  the  progress  of  this  cause  the 
plaintiff  became  entitled,  under  a  judge's  order,  to  sign 
judgment  on  the  1st  March,  being  an  earlier  time  than 
he  would  have  been  in  the  ordinary  course.  As  he  did 
not  so  sign  judgment,  the  bail  were  discharged,  for 
they  might  have  rendered  Surridge  immediately, 
whereas  the  time  given  enabled  him  to  abscond.  That 
time  was  given  by  a  substantial  arrangement.  [AJderson 
B.  How  are  the  bail  hurt?]  The  plaintiff  had  no 
right  to  put  himself  in  a  worse  situation  for  obtaining  his 
debt  and  costs  ;  a  court  of  equity  would  not  have  com- 
pelled the  plaintiff  to  go  on  with  the  cause  within  the 
ihonth  given  by  him.  The  plaintiff  should  have  ob- 
tained the  earliest  judgment  he  could,  viz.  on  1st 
March ;  now  by  the  agreement  entered  into,  the  plaintiff 
could  not  proceed  with  the  suit  for  one  month.  [Lord 
Abinger  and  Parke  B.  assented.] 

Lord  Abinger  C.  B.— ^If  the  baron's  order  had  been 

T.  Whitaker,  7  Taunt.  53  ;  Brickwood  v.  AnnU,  5  TauDt.  614,  (as  stated  by 
Cibbs  C.  J.  in  WiUison  vi  Whitnher,  7  Taunt.  64  ;)  Thackeray  v.  Ftewin,  8 
Taunt.  30;  MeUiU  v.  Glendinning,  7  I'aunt.  126;  CliarUlon  v.  Mifrris,  6 
Uing.  427;  Clift  v.  Gye,  9  B.  &  Cr.  422  ;  Surman  v.  Bruce,  10  Ding.  434^ 
Vernon  v.  Turley,  ante,  425. 
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a  hostile  proceeding,  and  not  the  effect  of  a  voluntary 
arrangement  between  the  plaintiff  and  the  original  de- 
fendanti  Surridge^  the  bail  might  have  considered 
themselves  entitled  to  the  benefit  of  it  for  their  own 
security,  and  the  defendant's  argument  might  hafe 
had  weight ;  but  the  agreement  having  been  voluntary, 
before  judgment  was  or  could  be  signed  by  the  plaintiff, 
it  falb  within  the  principle  laid  down  in  the  cases 
where  a  cognovit  has  been  given^  by  which  the  plamtiff 
becomes  entitled  to  sign  judgment  immediately,  and 
before  he  could  have  otherwise  done  so.  There,  upon 
the  same  principle,  the  plaintiff*  might  even  give  a  fur- 
ther extension  of  time,  if  not  extended  beyond  the 
period  at  which,  in  the  ordinary  course  of  things,  judg- 
ment and  execution  could  have  been  obtained.  The 
bail  have  not  been  prejudiced. 


Parke  B. — I  am  of  the  same  opinion.  This  case  is 
within  the  principle  laid  down  by  Lord  Teiiterden,  as 
the  time  given  never  extended  beyond  that  in  which 
execution  might  have  been  obtained  had  the  proceed- 
ings been  adverse.  I  should  be  sorry  to  be  obliged  to 
decide  otherwise,  for  if  we  did,  the  defendant's  being 
out  on  bail  might  prevent  many  desirable  settlements 
now  made  at  chambers  for  saving  expense.  Here  a 
baron's  order  was  made  on  the  27th  February  for 
liberty  to  sign  judgment  and  issue  execution  on  the 
1st  March,  if  the  debt  and  costs  were  not  paid  on  that 
day.  On  the  29th  Fehrunry  the  parties  make  a  new 
agreement  to  extend  the  time  for  paying  the  debt. 
Either  that  agreement  bound  the  plaintiff*  or  it  did  not. 
If  he  was  not  absolutely  bound  by  it,  the  b^l  would 
not  be  discharged ;  but  if  it  was  binding  on  him,  I  hold 
that  these  parties,  at  any  time  before  final  judgment 
actually  signed,  were  competent  to  waive  the  benefit  of 
the  baron's  order,  or  to  extend  the  time  to  a  further 
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period,  not  exceeding  the  original  limits  within  which 
the  action,  if  hostilely  carried  on  against  the  principal, 
could  have  arrived  at  judgment.  Suppose  that  after 
one  arrangement  is  made,  and  before  the  time  fixed  in 
it  is  expired,  a  plaintiff  finds  that  he  is  more  likely  to 
get  his  debt  paid  by  granting  a  little  more  extension 
of  the  time  first  agreed  on,  it  would  be  very  hard  if  he 
might  make  no  fresh  arrangement  without  losing  the 
security  of  bail.  Had  the  judgment  been  actually  signed 
before  the  29th,  when  the  agreement  to  extend  the  time 
was  entered  into,  the  bail  might  have  been  discharged. 
The  defendant's  argument  would  go  to  discharge  the 
bail,  if  a  plaintiff's  attorney  gave  a  day's  time  to  his 
antagonist,  who  had  made  a  formal  slip. 
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BoLLAND  B.  concurred. 

Alderson  B. — It  was  argued  that  Surridge  might 
have  been  rendered  had  execution  issued  on  1st  March, 
and  that  the  agreement  to  give  time  enabled  him  to 
abscond, — but  he  might  have  equally  absconded  be- 
fore. 

Rule  absolute  to  set  aside  the  judgment, 
without  costs,  and  discharged  as  to  en- 
tering the  exoneretur  (a). 

(a)  Per  Curiam.-^The  bail  must  plead  instanter,  t.  e*  to-morrow. 


Doe  on  demise  of  Robert  Gray  against  Stanion. 

"PJECTMENT  for  a  copyhold  public-house.     The  a  tedant  from 

demises  were  laid  on  the  3rd  and  29th  October  year  to  year 

.  ^        entered  into 

1835.     At  the  last  Northamptonshire  assizes  before  the  following 

agreement 
with  the  lessor: — <'  1831,  Sept.  2.  S.  S,  (the  tenant)  purchased  an  estate  in  the 
parish  of  C,  bought  of  R.  G.  (the  landlord)  at  the  sum  of  100/.  Received  on  ac- 
count 10«.  Mr.  H.G.  is  willing  to  let  the  sum  lie  by  paying  4  per  cent."  This 
agreement  was  signed  by  the  parties,  and  tOs.  deposit  paid;  S,  S.  remained  in  pos- 
session.   Held,  that  the  tenancy  from  year  to  year  was  not  surrendered  by  operation 
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Bosanquet  J.  the  plaintiff's  admission  to  the  pren 

in  1808  was  proved.     The   defendant   first  bee 

tenant  of  the  premises  in  18S8  at  a  rent  of  four  guii 

a  year^  and  continued  in  possei^on  as  tenant  from ; 

to  year  to  the  lessor  of  the  plaintiff  till  September  \ 

when  they  entered  into  the  following  agreemea 

"  18Sh  September  S.     Sanmel  Stanian  in  theparia 

Corbey  purchased  an  estate  in   the  parish  df  Cb 

aforesaid    Bought  of  Robert  Oray  at  the  sum  of 

pounds  received  on  account  10  ahiUings.     Mr.  £0 

Gray  is  willing  to  let  the  sum  lie  by  payitig  four 

cent,  witness  my  hand. 

(Signed)     WiUiam  Grego 

Robert  Gfray. 

Scanuel  Stoma* 

John  Streatker 

The  lOs.  deposit  was  paid,  and  the  defendant  a: 

wards  retained  possession  of  the  premises  without  pa 

rent  or  the  remainder  of  the  purchase  money.    P01 

sioh  was  demanded  from  him  on  the  2nd  October  I 

by  the  agent  of  the  lessor  of  the  plaintiff.  The  defem 

answered  "  he  had  bought  the  property   and  w 

keep  it,  and  he  had  a  friend  who  was  ready  to  give 

the  money  for  it."    llie  agent  then  said,  that  if  poj 

sion  was  not  delivered  an  action  of  ejectment  woul 

brought.     For  the  defendant  it  was  insisted,  that 

tenancy  from  year  to  year  still  subsisted,  not  ha 

been  determined  by  a  notice  to  quit,   and  Peacoi 


of  law  under  29  C.  2.  c.  3.  s.  3.  so  as  to  make  the  possession  determinable  by 
demand  of  possession  without  notice  to  quit,  for  there  was  an  implied  cotiditi 
the  contract,  that  the  vendor,  the  landlord,  should  make  a  good  title. 

To  constitute  a  disclaimer  of  a  landlord's  title  by  a  tenant,  he  must  cl^m  to 
the  estate  on  a  ground  necessarily  inconsistent  with  the  continuance  of  his  ex; 
tenancy.  Thus,  where  a  tenant,  who  had  agreed  to  purchase  the  demised  pre 
from  his  lessor,  had  remained  in  possession  several  years  without  paying  eithei 
or  interest,  and  the  lessor's  agent  demanded  possession,  the  tenant's  reply  *'  th 
had  bought  the  properly  and  would  keep  it,  and  had  a  friend  ready  to  give  bin 
money  for  it,"  was  held  no  disclaimer  so  as  to  dispense  with  a  notice  to  qutlfa 
the  lessor  could  bring  ejectment. 
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JPeacock  (a)  vfas  cited  for  the  lessor  of  the  plaintiff.  1836. 
Daniels  y.  Davis  {b)  was  cited  to  show  that  the  tenancy 
from  year  to  year  had  been  determined  by  the  agree- 
ment to  purchase^  and  changed  to  a  mere  tenancy  at 
sufferance;  and  that  If  it  bad  not,  the  disclaimer  by 
the  defendant  had  made  a  notice  to  quit  unnecessary. 
The  learned  judge  was  of  that  opinion,  and  directed  a 
verdict  for  the  lessor  of  the  plaintiff,  giving  the  defend- 
ant leave  to  move  to  enter  a  nonsuit.  A  rule  having 
been  obtained  accordingly  in  last  term, 

Waddington  and  Mellor  showed  cause  in  this  term. 
The  plaintiff  is  entitled  to  retain  the  verdict  on  both 
grounds.  First,  the  defendant's  tenancy  from  year 
to  year  was  determined  by  his  agreement  to  become 
the  immediate  purchaser  of  the  demised  premises ;  for 
as  he  thereby  contracted  a  new  and  valid  relation  with 
hb  lessor,  which  was  inconsistent  with  the  continuance 
of  the  original  tenancy,  a  surrender  of  the  latter  will  be 
implied  by  law  (c).  If  a  man  is  let  into  possession 
under  an  agreement  to  purchase,  he  is  a  tenant  at  will(£f); 
nor  will  his  being  already  in  possession  on  a  tenancy 
from  year  to  year  alter  that  result.  The  buyer  being 
the  tenant  must  be  presumed  to  have  done  all  that  was 
necessary  to  enable  his  purchase  to  take  effect  immedi- 
ately. The  defendant  has  relied  on  his  purchase.  The 
efiect  of  an  agreement  by  a  tenant  from  year  to  year  to 
purchase  from  his  lessor,  is  not  decided  on  at  law,  but 
occurs  incidentally  in  Daniels  v.  Davis.  Lord  Eldon 
says,  that  a  tenancy  at  will  would  be  determined  by 
such  an  agreement,  adding,  ''  Then  as  to  a  tenancy 
from  year  to  year,  which  the  law  favours,  is  the  situa- 
tion of  a  person  in  possession  as  such  tenant,  different 

(it)  16  Yes.  juD.  67.  (b)  16  Yes.  jun.  262. 

(e)  See  1  Wms.SatiDd.236,  a,  note, 
(d)  Right  d.  Lewisv. Beard,  13  East,  210. 
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1836.  ^  equity  with  regard  to  third  persons,  if  making  an 
agreement  with  his  landlord  to  purchase  the  premises 
instead  of  giving  up  the  possession^  and  re-«itering 
under  that  agreement,  he  retains  the  possession  with- 

Stamiom.  <>"*  going  through  that  ceremony  ?"  In  principle,  a 
tenancy  at  will  is  on  the  same  footing  as  a  tenancy  from 
year  to  year,  in  respect  of  being  determined  by  the 
tenant*8  agreement  to  purchase.  [Parke  B.  Most  not 
you  show  that  at  law  this  agreement  would  be  an  answer 
to  an  action  for  use  and  occupation,  brought  to  recover 
the  value  of  the  premises  since  2  September  1831?  Did 
the  rent  cease  on  that  day,  and  did  this  agreement 
substitute  a  pure  tenancy  at  will  without  liability  to 
rent  ?  If  I  agree  to  buy  land,  and  am  not  in  posses- 
sion, the  agreement  only  gives  me  a  right  to  go  into 
equity  without  vesting  in  me  any  interest  in  the  land. 
The  tenancy  at  will  is  not  constituted  by  the  agree- 
ment, but  by  the  letting  into  possession  under  it.  It  is 
that  only  which  prevents  the  party  from  being  treated 
as  a  trespasser.]  Unless  the  relation  of  landlord  and 
tenant  remained,  a  demand  of  possession  would  be 
suflScient,  and  no  notice  to  quit  would  be  requisite. 
[Parke  B.  Your  argument  turns  on  the  particular  con- 
struction of  the  agreement,  as  for  an  absolute,  uncondi- 
tioned payment  of  interest,  and  not  of  rent.  If  it  is 
to  purchase  without  inquiry  as  to  the  title,  so  that  the 
defendant  became  an  immediate  debtor  for  100/.,  it  ma; 
determine  the  tenancy ;  but  if  it  be  only  an  agreement 
of  the  ordinary  kind,  to  buy,  should  a  good  title  be 
made,  can  the  defendant  be  bound  to  pay  the  purchase 
money  before  the  title  is  made  out  ?]  In  IJamerton  v. 
Stead  (a)  a  tenant  from  year  to  year  agreed,  during  a 
current  year,  for  a  lease  to  be  granted  to  him  and  A.  B. 
A.  B.  accordingly  entered,  and  thereafter  occupied 
jointly  with  the  former  tenant.     But  the  court  held, 

(a)  3  B.  &  Cr.  4^8, 
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that  the  agreement  and  joint  occupation  determined        18S6. 
the  former  tenancy.    The  principle  of  that  case  applies 
strongly  to  the  present. 

Secondly,  if  the  effect  of  the  agreement  was  not  to 
turn  the  tenancy  from  year  to  year  into  an  estate  at  will, 
the  defendant's  conduct  amounted  to  a  disclaimer  of  his 
Ies8or*s  title,  and  the  demand  of  possession  was  suflS- 
cient  without  a  notice  to  quit.  See  Bull.  N.  P.  96, 
Doe  V.  Williams  (a),  Bower  v.  Major  {b),  Doe  d.  Grubb 
V.  Chubb  (c) J  Doe  v.  Lord  Cawdor  (d\  Doe  v.  Rice(e). 
[Alderson  B.  Why  should  not  the  defendant  have  re- 
mained tenant  from  year  to  year  under  an  agreement  to 
purchase  the  demised  premises?  In  equity,  where 
what  is  agreed  to  be  performed  is  taken  to  be  perform- 
ed, this  agreement  would  be  taken  to  have  put  an  end 
to  the  tenancy.] 

Humfrey  supported  the  rule.  The  tenancy  from 
year  to  year  remained  in  force  after  the  agreement ;  for 
a  covenant  for  good  title  was  implied^  and  the  court 
vill  not  intend  that  the  purchase  money  was  to  be  paid 
without  it.  The  question  in  Daniels  v.  Davison  could 
not  have  arisen  had  the  tenancy  been  altogether  deter- 
mined, nor  was  there  a  disclaimer.  The  demand  was 
of  immediate  possession,  to  which  the  landlord  had  no 
right ;  and  the  refusal  was  of  that  request,  and  not  a 
disclaimer  of  any  right  of  the  lessor.  [Parke  B.  You 
say  that  the  substance  of  the  defendant's  answer  was, 
I  will  not  give  up  a  possession  to  which  you  have  no 
right.  I  insist  on  the  agreement,  and  whatever  rights 
it  may  give  me.]  Had  the  defendant  refused  to  com- 
plete the  purchase,  the  landlord  might  have  demanded 
instant  possession  on  his  equitable  title.    The  answer 

(a)  Cowp.  622.  (6)  1  Brod.  &  B.  4. 

(c)  10  B.  &  Cr.  816.  (d)  4  Tyr.  852. 

(e)  2  M.  &  Scott,  454 ;  S.  C.  9  BiDg.  356.    And  see  3  Wils.  25. 


1070  CASES  IN  TRINITY  TERM 

1836.       of  the  defendant  is  not  necessarily  inccmsisteDt  with  Ik 
character  as  tenant  to  the  lessor  of  the  plaintiff. 

Cwr.  adv*  tmtt- 

Parke  B.  now  delivered  the  judgment  of  the  ooort 
— In  this  case,  which  was  an  ejectment  to  recov^  a 
house,  tried  before  my  brother  Bomnquet  at  the  hit 
assises  for  NortbampUm^  a  point  was  reserred  for  the 
consideration  of  the  court,  as  to  the  right  of  the  les- 
sor of  the  phdntiff  to  recover,  without  haviAg  gifes 
half  a  year's  notice  to  quit.  The  defendant  occupied 
from  the  year  1828,  as  tenant  frcmi  year  to  year,  at 
four  guineas  annual  rent  On  the  ^d  September  18S1 
an  agreement  was  drawn  up  between  the  lessor  of  the 
plaintiff  and  the  defendant,  to  this  efl&ot :— *''  18S1 
September  2,  Samuel  Stanion  purchased  an  estate  in  Ae 
parish  of  Corbey  ;  bought  of  Robert  Gray^  at  the  aum 
of  100/.,  received  on  account  10s.  Mr.  JRobert  Gras 
is  willing  to  let  the  sum  lie  by  paying  four  per  cent.'' 
The  agreement  was  signed  by  the  parties,  and  lOf.  de- 
posit paid. 

On  the  2nd  October  1835,  the  agent  of  the  lessor  of 
the  plaintiff  demanded  possession  from  the  defendant 
The  defendant  said  **  he  had  bought  the  property  and 
would  keep  it^  and  he  had  a  friend  who  was  ready  to 
give  him  the  money  for  it  ;**  on  which  the  agent  in- 
formed him,  that  if  possession  was  not  delivered,  he 
should  bring  an  action.  An  action  of  ejectment  was 
accordingly  brought. 

The  learned  judge  directed  a  verdict  for  the  {diun- 
tiff,  reserving  the  point. 

On  the  argument  on  showing  cause  against  the  role 
nisi  for  a  new  trial,  it  was  insisted,  on  the  part  of  the 
lessor  of  the  plaintifi^  that  a  notice  to  quit  was  unne- 
cessary, and  that^  on  two  grounds; — 
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First,  that  by  the  agreement  of  the  2d  September       1836. 
1831|  a  new  tenancy  at  will  was  createdi  which  put  an 
end  to  the  tenancy  from  year  to  year ;  and  that  such 
new  tenaney  at  will  was  determined  by  a  simple  demand 
of  possession  from  the  tenant. 

Secondly,  that  if  the  tenancy  from  year  to  year  was 
not  so  determined,  the  defendant's  declaration  on  the 
9nd  October^  to  the  agent  of  the  lessor,  amounted  to  a 
disclaimer.  We  are  of  opinion,  that  neither  of  these 
veasons  are  sufficient  to  dispense  with  the  usual  notice 
to  quit. 

As  to  the  first,  there  is  no  doubt,  but  that  if  there 
ba  an  agreement  to  purchase,  and  the  intended  pur- 
chaser is  thereupon  lei  into  possession^  such  possession 
18  lawful,  and  amounts  at  law,  strictly  speaking,  to  a 
bare  tenancy  at  will )  Right  d.  Lewis  v.  Beard  (a).  It 
it  not  however  the  agreement^  but  the  letting  into 
possession,  that  creates  such  tenancy ;  for  the  person 
auffered  so  to  occupy,  cannot  on  the  one  hand  be  con- 
sidered as  a  trespasser  when  he  enters ;  and  on  the 
other  hand,  cannot  have  more  than  the  interest  of  a 
tenant  at  will,  the  lowest  estate  known  to  the  law.  But 
where  the  purchaser  is  already  in  possession  as  tenant 
from  year  to  year,  it  must  depend  upon  the  intention 
of  the  parties  to  be  collected  from  the  agreement,  whe- 
ther a  new  tenancy  at  wi}l  is  created  or  not,  and  from 
what  time.  In  this  case,  if  the  true  construction  of  the 
agreen^ent  be,  that  from  the  date  of  it,  (or  any  other 
certain  time,)  the  defendant  was  to  be  absolutely  a 
debtor  fbr  the  purchase  money,  paying  interest  on  it,  and 
was  to  cease  to  pay  rent,  as  tenant  from  year  to  year,  a 
tenancy  at  will  would  probably  be  created  after  that 
time ;  and  the  acceptance  of  such  new  demise  at  will, 
would  then  operate  as  a  surrender  of  the  interest  from 
year  to  year  by  operation  of  law.    But  if  the  agreement 

(a)  13  East,  210. 
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1836.  is  conditional  to  purchase,  only  provided  a  good  title 
should  be  made  out^  and  to  pay  the  purchase  money, 
when  that  should  have  been  done^  and  the  estate  con- 
veyed, there  is  no  room  for  implying  any  agreement  to 
hold  as  tenant  at  will  in  the  meantime,  the  effect  of 
which  would  be  absolutely  to  surrender  the  existing 
term^  whilst  it  would  be  uncertain  whether  the  par- 
chase  would  be  completed  or  not.  And  this  is  strongly 
illustrated  by  supposing  such  an  agreement  to  be  made 
by  a  termor  for  a  long  term  of  years^  of  consideraUe 
value  beyond  the  reserved  rent;  in  which  case^it  wonid 
at  once  strike  any  one  as  impossible  to  give  this  effect 
to  the  agreement.  In  such  a  case^  no  one  would  doubt 
but  that  the  intention  was,  that  the  lease  should  not  be 
given  up  unless  the  purchase  was  completed.  Is  then 
the  contract  in  question,  a  contract  of  this  conditiood 
nature,  to  purchase  for  100/.  provided  a  good  tide 
should  be  made,  and  the  estate  transferred  ?  We  con- 
ceive that  there  is  no  doubt  but  that  it  is  to  be  so  con* 
strued ;  for,  in  the  first  place,  in  contracts  for  the  sale 
of  real  estate,  an  agreement  to  make  a  good  title  is 
always  implied,  of  which  the  case  ofSouter  v.  Drake{a) 
is  a  strong  instance;  and  in  the  next,  it  is  out  of  the 
question  to  suppose  that  this  defendant  meant  to  be 
obliged  to  pay  the  purchase  money,  without  some  con- 
veyance of  the  estate,  although  subject  to  a  mortgage 
for  the  purchase  money. 

For  these  reasons,  we  think  that  the  tenancy  from 
year  to  year  was  not  determined  in  this  case  by  the 
defendant's  entering  into  this  agreement.  What  the 
effect  of  such  a  contract  would  be  in  a  court  of  equity 
it  is  quite  unnecessary  to  consider. 

The  remaining  question  is,  whether  that  which 
passed  between  the  plaintiff's  agent  and  tlie  defendant, 

(a)  6  Bar.  &  Adol.  992.    See  Doe  v.  Birch,  ante,  and  WuUtr  y,  Mannd, 
IJac&W.  181. 


V, 


IN  THK  Sixth  Year  of  WILLIAM  IV.  1073 

on  the  2nd  October,  was  a  disclaimer  so  as  to  supersede       1886. 
the  necessity  of  a  regular  notice  to  quit. 

In  the  earliest  reported  case  on  this  subject^  Throg- 
morion  v.  Whelpdale  (a),  it  is  said  that  such  notice  is 
necessaryy  unless  the  tenant  has  attorned  to  some  Stanion. 
other  person^  or  done  some  other  act  disclaiming  to 
hold  as  tenant  to  the  landlord.  In  Doe  v.  Williams {b) 
Lord  Mansfield  says^  where  the  possession  is  adverse, 
no  notice  is  necessary ;  and  in  that  case  there  had  been 
an  attornment^  or  what  was  equivalent ;  for  the  defend- 
ant defended  as  landlord  to  the  tenant  from  year  to 
year.  But  this  rule  is  too  narrow^  and  from  subse- 
quent cases^  it  does  not  appear  to  be  necessary  that 
any  act  should  be  done  as  distinguished  from  a  verbal 
diflclaimer.  A  disavowal  by  the  tenant  of  the  holding 
under  the  particular  landlord,  by  words  only,  is  suf- 
ficient. Lord  Kenyon,  in  Doe  d.  Pasquali  {c\  says, 
*'  that  if  the  tenant  puts  his  landlord  at  defiance,  he 
might  consider  him  either  as  a  tenant  or  trespasser, 
and  eject  him  without  any  notice  to  quit;"  and  in 
Brown  v.  Major  (d),  in  the  analogous  case  of  a  compo- 
rition  for  tithes,  the  declaration  of  an  occupier,  who 
refused  to  set  out  hb  tithes  in  kind,  insisting  that  he 
was  exempted  by  a  modus,  was  held  to  be  a  sufficient 
diiclaimer  of  the  composition,  so  as  to  dispense  with 
half  a  year's  notice  to  determine  it.  And  in  other 
cases,  in  which  the  declaration  of  the  tenant  has  been 
held  insufficient,  no  question  has  been  raised  as  to  the 
necessity  of  some  act  (e),  as  distinguished  from  disavowal 
hy  word  or  writing.  But  in  order  to  make  a  verbal  or 
written  disclaimer  sufficient,  it  must  amount  to  a  direct 

(a)  BoU.  N.  p.  96.  (6)  Cowp.  622. 

(e)  Peake,  N.  P.  197.    At  to  this  caie  see  4  Tyr.  Rep.  855. 
{d)  1  Bing.  4. 

(e)  Doe  V.  Pusquali,  Peake,  196 ;  Dae  v.  Lord  Cawdor,  4  Tyr.  852 ;  1 
Cr.  M.&R.398,  5.C. 
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1836.  rejmdkitiimoftherehiUmoflamUoTdandteiuaU;  ortoa 
distinct  claim  to  hold  possessicm  of  the  estate  npoa  t 
ground  wholly  inconsistent  with  theezistence  of  thatida- 
tion«  which  by  necessary  implication  is  a  repudiation  of  it 
An  omission  to  acknowledge  the  landlord,  as  sadi,  bf 
requesting  farther  information,  will  not  be  enoogfayti 
appears  from  the  cases  already  refierrad  to  (a);  noriril 
a  mere  refusal  to  pay  rent  soflice,  as  appeaie  fton  de 
case  o{ Doer.  Poiquak.  A  refusal  to  delirer  posns- 
sion,  or  a  declaration  that  he  will  oontinne  to  Mi 
possession!  cannot  haye  that  effect^  at  a  time  when  the 
landlord  has  no  right  to  claim  i^  as  was  the  ease  in  tlai 
particular  instance* 

The  only  point  therefofe  reasainuig  is,  whedisr  the 
defendant's  saying  that  he  had  "  bought  ths  jmpr^f 
and  would  keep  it,  and  had  a  friend  who  wasieadyle 
adrance  the  money/'  is  by  necessary  implicStioa  a  dir 
atowal  of  the  relation  of  tenant  from  year  to  year.  We 
are  all  of  opinion  that  it  is  net,  because  tins  ii  not  t 
claim  to  hold  the  estate  on  a  ground  necessarily  ioMh 
sistent  with  the  continuance  of  the  ienaney  from  jwm 
to  year.  The  defendant  had  a  double  right  to  enfofce 
his  bargain  for  the  purchase  of  the  estate,  and  to  oos* 
tinue  in  the  meantime  to  hold  it  as  tenant  from  jasr 
to  year ;  and  this  declaration  is  in  truth  no  OMwe  thss 
an  avowal  that  he  should  insist  on  his  contract  of  pur 
chase,  and  was  ready  to  perform  it.  This  appean  t» 
us  to  be  quite  consistent  with  the  continuanes  in  the 
meantime  of  the  tenancy  from  year  to  year.  We 
therefore  think  that  the  rule  niii  for  a  nonsuit  most  be 
made  absolute. 

Rule  absolute. 

(«)  And  see  Doe  d.  Calvert  v.  Frowd,  4  Bing.  55^ 
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1836. 
SiEBERT  dnd  CresswelLj  Assignees  of  MitchelLi  a      ^•^"^^^^^ 

bankrupt,  agaiTut  Spoon  er. 

A  SSUMPSIT  for  use  and  occupation  of  certain  pas*  A  trader  as- 

ture  land,  and  the  eatage  of  grass  thereon,  kjing  editor  all  his 
Ab  promises  to  the  plaintiffs  as  assignees  of  Mitchell,  ^^^^^  ^^^ 
m  bankrupt.    Counts  for  money  bad  and  received,  and  without  receiv' 


an  account  stated.    Pleas :  first,  the  general  issue ;  ^°?^^"y  P^^* 

'  ^  sentequiva- 

9eeondlyi  that  Mitchell  never  was  nor  is  a  bankrupt*  lent    Held, 
Tbia  cause  was  tried  before  Lord  Denman  C.  J.  at  the  in^\sdf^an^ct 
kwt  Yarhahire  assizes.    Mitchell  had  been  in  trade  as  of  bankruptcy, 
H  cfeth  manufacturer  in  partnership  with  another  per-  q  q^  4.  c.  le. 
flOD«     The  fiat  issued  against  him  alone  on  the  14th  ^;  ^*  ^  ^^ove 

that  act,  and 

October  1834.    To  prove  the  act  of  bankruptcy  the  that  it  was  not 
pkintifis  produced  a  deed  of  assignment,  dated  26th  ^^''^^het£r 
Atiguit  1834,  between  Mitchell  of  the  one  part,  and  the  assignment 
the  defendant  of  the  other  part,  by  which,  after  recital  j^^  iri^cror 
tbat  Mitchell  was   indebted  to  the  defendant,   his  i^o^* 
brolfaer-in-law,  in  400/.  on  bond,  and  also  in  90/.  on  the  assignment 

MHple  contract,  Mitchell  assigned  and  conveyed  to  the  !?^^  been  made 

•^  •  '  ^  ''  for  a  tempo- 

defendant  all  his  household  goods  and  effects  in  his  rary  purpose 

dwelling-house,  all  his  tenant  right  in  the  farm  occu-  ^^^^"^  ^ 
pied  by  him,  and  all  his  farming  stock,  horses,  cattle, 
and  all  other  his  farming  effects,  and  also  all  his  stock 
ia  trade  and  utensils,  and  all  other  his  personal  estate 
whatsoever.  They  next  produced  indentures  of  lease 
and  release  of  5th  and  6th  September  1834,  by  which 
Mitchell  conveyed  all  his  freehold  property  to  the  de- 
ftndant.  The  plaintiffs  also  put  in  the  proceedings  in 
bankruptcy.  Among  the  depositions  was  one  of  the 
defendant.  The  plaintiffs  contended  that  the  bank- 
ruptcy was  proved,  inasmuch  as  the  first-mentioned 
deed  conveyed  away  the  whole  of  the  grantor's  effects, 
so  that  all  act  of  bankruptcy  had  been  ipso  facto  com- 
mitted under  6  Geo.  4.  c.  16.  s.  3.    The  defendant's 

3z2 
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1 836.       counsel  answered^  that  no  act  of  bankruptcy  was  pro?ed, 
^"^^*^^*^^    as  no  such  result  could  arise  from  the  deed  produced, 

SfEBERT 

and  Another   for  it  must  be  sbown  to  have  been  executed  widi  intent 

c    ^'  to  delay  or  defraud  the  creditors.     The  defendant  then 

Spooher.  ^ 

attempted  to  prove  from  his  deposition^  which  had  been 
made  evidence  by  the  pldntiffs,  that  he  had  agreed  to 
buy  the  freehold  estate  from  Mitchell,  and  that  the 
assignment  of  the  personalty  by  the  deed  of  Atywri 
1834  was  given  as  a  security  for  the  money  lent  him  bj 
the  defendant,  till  the  deed  of  conveyance  was  executed. 
Lord  Dentnan  said,  that  the  case  must  go  to  the  jury, 
and  charged  them,  that  if  the  deed  of  assignment  of 
August  1834  was  fraudulently  executed  by  Miieh^ 
with  intent  to  defraud  his  other  creditors,  or  in  con- 
templation at  the  time  of  bankruptcy  as  inevitable,  or 
very  probable,  it  would  constitute  an  act  of  bank- 
ruptcy;  but  that  if  executed  with  neither  design  it  wodd 
not  have  that  effect,  though  all  the  party's  stock  id 
trade  passed  by  it.    He  added,  that  it  was  for  the 
plaintiffs  to  establish  that  there  had  been  a  fraudu- 
lent preference  (a).    Verdict  for  the  defendant    In 
last  term  Blackhume  obtained  a  rule  for  a  new  trial  on 
tlie  ground  of  misdirection,  citing  Stewart  v.  Moodyib), 
Carr  v.  Burdiss(c\  and  Botcherby  v.  Lancaster  {d), 
[Parke  B.  Newton  v.  Chantler(e)  is  a  case  strongly  in 
point.    The  security  was  there  given  for  a  precedent 
debt.] 

Milner  (Sir  William  Follett  with  him)  showed 
cause.  It  was  left  to  the  jury  to  consider  whether  the 
deed  of  assignment  of  August  1834  was  made  by  way 
of  fraudulent  preference,  and    in    contemplation  of 

(a)  See  5  Tyr.  965.  (6)  5  Tyr.  493. 

(c)  1(1.  309.  (d)  1  Adol.  &  Ell.  77. 

(e)  7  East,  138. 
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bankruptcy  at  the  time^  and  they  have  found  that  it       1836. 
was  not.    [Alderson  B.  The  question  is,  whether  the     V^^v-^^ 
conveyance  is  notper  se  an  act  of  bankruptcy.    How  is  and  AmSher. 
a  man  to  carry  on  his  trade  who  has  by  deed  assigned  v, 

over  all  he  had  in  the  world  to  secure  a  precedent  debt  ? 
Parke  B.  Was  there  any  consideration  for  the  con- 
Teyance  in  the  shape  of  an  advance  of  present  cash  at 
the  moment,  so  that  it  might  be  said  that  by  assigning 
his  property  he  procured  money  with  which  he  might 
pay  his  creditors?]  Part  of  the  title-deeds  of  this 
property  had  been  deposited  with  the  defendant  on  a 
previous  occasion  as  a  security  for  a  debt  [Parke  B. 
That  only  confessed  an  equitable  claim.]  Baxter  v. 
jPritchdrd(a)  shows  that  the  assignment  by  a  trader 
of  his  whole  stock  to  a  purchaser  for  a  fair  price  is  not 
an  act  of  bankruptcy.  [Parke  B.  That  case  differs 
firom  this  in  the  important  particular,  that  the  trader 
there  got  an  equivalent  for  his  goods  in  the  purchase 
money  of  the  property  sold,  with  which,  had  he  been 
so  disposed,  he  might  have  bought  other  goods.  Lord 
Abinger  C.  B.  I  was  counsel  in  that  case,  and  under- 
stood the  decision  to  rest  on  this,  that  the  trader  had 
received  a  present  sum  of  money  for  his  stock,  which 
he  might  have  divided  among  his  creditors.  Newton  v. 
CAantler  (&)  appears  decisive  on  the  question.]  That 
caae  has  been  doubted,  and  proceeds  on  the  assignment 
in  dispute,  which  was  only  made  for  a  temporary  pur- 
pose, till  further  deeds  were  prepared.  [Parke  B.  We 
find  no  evidence  as  to  that  on  the  report,  but  if  it  was 
so,  it  was  still  a  conveyance  of  all  the  party's  effects, 
by  which  he  parted  with  all  his  interest  in  them. 
Even  assuming  that  there  was  a  secret  trust  to  reassign 
on  payment  of  the  debt,  nothing  was  left  for  the  credi- 
tors in  the  interval,  for  all  passed  away  by  the  deed.] 

(a)  1  Adol.  U  £11.  457.  (6)  7  East,  198. 
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1836. 

SfEBEAT 

and  Anothftr 

V. 

Sfooubb. 


On  the  deposidoA  an  well  as  the  deed  it  was  finr  the 
jury  to  decide  tlie  quesHon  of  fraud,  ▼!■.  whether  ths 
conveyance  was  fraudulent  at  the  tioie,  via.  made  with 
intent  to  defeat  or  delay  the  creditors,  within  6  Gfao.  i 
c.  16b  Upon  diat  the  jury  have  found  in  the  nqjatwe. 
It  has  always  been  assumed  that  a  deed  of  diis  Idai 
must  inevitably  delay  the  crediton,  and  it  has  on  dot 
account  been  taken  for  granted  to  be  an  aet  of  bask* 
ruptcy.  But  the  mere  sale  of  a  bankrupt's  shape  io  i 
stock  in  trade  will  not  have  such  an  effisct,  JZom  v. 
Haycock  (a).  [AldenonB.  There  the  trader  reoeimd 
the  sum  of  money  for  which  his  whole  effects  mUL] 
Here,  as  in  that  case,  a  bond  fide  oonsideratipn  for  tbe 
assignment  existedi  diough  it  preceded  instead  of 
fbUowing  it  [Lord  Alnnger  C.  B.  Is  this  point  to  be 
diflSsrendy  viewed  since  the  late  bankruptcy  act  of  6 
Geo.  4.  c.  16.  ?  The  fraudulent  eonveyances,  which  be» 
fore  that  act  could  only  be  avoided  by  the  assignee^sN 
now  made  per  ee  acts  of  bankruptcy  %  and  the  mkj 
question  is,  whether  the  transfer  by  a  trad^  of  im 
whole  property  to  one  particular  creditor,  lesfiiig 
nothing  for  the  rest,  is  not  necessarily  and  in  itsdf  s 
fraud  on  the  others.]  The  partnership  was  not  deter<> 
mined  by  the  deed,  so  that  the  pn^erty  of  the  fira 
could  not  pass  in  discharge  of  a  separate  debt  of 
Mitchell,  Then  it  did  not  necessarily  prevent  tbs 
carrying  on  the  trade. 


Blackbume  and  Hoggins  contrsi  were  stopped  bj 
the  court. 

Lord  Abinger  C.  B. — I  am  of  opinion  that  diere 
must  be  a  new  trial  in  this  case.     Had  the  facts  sug* 


(a)  1  Adol.  &  £11.  460,  n.)  and  tee  the  cases  collected  5  Tjr.  140, 
note. 
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gested  in  argument  been  clearly  proved,  viz.  that  this       1836. 
ngnment  took  place  for  a  temporary  purpose,  and 


SlEBERT 

for  the  object  of  securing  the  grantee  till  another  deed   and  Another 
could  be  drawn  and  executed,  the  argument  might     ^    ^' 
have  had  some  foundation.     But  in  the  absence  of 
ioch  evidence  the  general  law  of  bankrpptcy  must 
apply,  viz.  that  an  assignment  by  a  trader  of  his  whole 
•ifects  to  a  particular  creditor,  not  for  a  present  equiva- 
lent, but  for  an  outstanding  debt,  is  necessarily  ai| 
aet  of  bankruptcy,  for  the  very  nature  of  the  transact 
tioB  prevented  him  from  carrying  on  his  trade.    Had 
tins  ease  rested  entirely  on  the  3d  section  of  6  OeoA. 
c  16.  there  might  have  been  some  difficulty,  fcMr  by 
tiiat  action  new  acts  of  bankruptcy  are  created  which 
were  not  such  before.     Thus  by  that  section,  any 
**  fraudulent  gift,  delivery,  or  transfer  by  a  trader  of 
any  of  his  goods  and  chattels,  is  made  an  act  of  bank- 
luptey.^    That  word  ^  fraudulent"  might  be  said  to 
^pply  to  some  fraud  in  fact,  i.  e.  and  that  such  a  deed 
€>f  assignment  as  that  before  us  would  stand,  unless 
eome  fraud  appeared  in  the  circumstances  attending 
ks  execution.    But  the  meaning  of  section  3  is  cleared 
tip  by  section  4;  for  as  it  was  always  understood  that 
under  the  old  decisions  on  bankrupt  law,  a  conveyance 
IB  prasenti  of  a  trader's  whole  effects  to  a  particular 
creditor,  constituted  in  itself  an  act  of  bankruptcy, 
that  section  shows  that  the  new  bankrupt  act  maintains 
the  law  on  that  subject  as  it  stood  before.    The  jury 
fihould  have  been  informed  that  the  assignment  in 
question  was  in  itself  fraudulent,  and  that  there  was 
fio  question  of  fact  upon  which  they  could  exercise 
a  discretion. 

Parkc  B. — It  is  well  settled,  that  where  a  trader 
inakes  an  assignment   of  all    his    effects,   or  of  all 
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1836.       except  a  small  part  (a)  to  a  particular  creditor,  it  is  tpio 
facto  and  of  necessity  an  act  of  bankruptcy,  without 

iSlEBERT  ^ 

and  ADother  its  being  requisite  to  show  actual  fraud.  In  Wmdty  t. 
SpoojiEa.  De  ^Maitosifi),  Wilson  v.  Day(c),  and  Newton  "f. 
Chantler{d)y  no  fraud  appekred^  and  the  deed  wu 
executed  by  the  party  wbikt  under  the  pressure  of  an 
arrest  by  the  grantee ;  yet  in  all  those  cases  it  wis  de 
cided^  that  an  assignment  by  a  trader  of  all  or  the 
principal  part  of  his  goods,  is  an  act  of  bankmptcji 
whether  there  was  fraud  in  fact  or  not.  Now  upon  the 
evidence  reported  to  us,  the  bankrupt  possessed  nothmg 
but  what  was  assigned  by  him  to  the  defendant,  so  that 
the  case  should  not  have  been  left  to  the  jury  at  aiL 
Whether,  as  suggested,  Mitchell  did  in  fact  jamm 
other  property  which  he  had  not  assigned,  will  be  ibr 
the  jury  on  the  new  trial  («)• 

BoLLAND  B. — I  am  of  the  same  opinion.  Hauds  f* 
Simpson  (/)  is  expressly  in  point,  for  no  fraud  was 
suggested,  and  the  same  question  arose,  whether  the 
execution  of  such  a  deed  as  the  present  was  in  itself 
an  act  of  bankruptcy ;  and  Lord  Mansfield  said,  "  It 
has  been  settled  over  and  over,  that  if  a  trader  makes 
a  conveyance  of  all  his  property,  that  is  instantly  ao 
act  of  bankruptcy."  Without  stating  that  there  was 
any  question  for  the  jury  to  say  whether  it  was  fraudu- 
lent or  not,  he  held  the  deed  fraudulent,  "  because  it 
destroyed  the  capacity  of  trading ;"  adding,  "  in  this 
case  Jackson,  i.  €•  the  bankrupt,  could  not  sell  an  ounce 
of  property  after  the  assignment,  the  whole  belong- 
ing to  another  man.    It  was  a  fraud  in  Jackson  to 

(a)  Sec  Caytur*s  case  cited  1  Burr.  477,  (6)  1  Bnrr.  467. 

(e)  2  Burr.  827.  (d)  7  East,  138. 

(#)  As  iD  Carr  n  Burdw,  5  Tyr.  136.  (/  )  Dong.  92. 
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deal  with  any  body  as  a  trader."    Now  this  deed  pur-        1836. 

ports  to  convey  all  MitchelVs  effects.    It  will  be  for  the  ^^^'^'^^-' 

defendant  to  prove  to  another  jury,  that  there  were  and  Another 
other  effects  which  did  not  pass  by  this  assignment.  ^    ^' 

Alderson  B. — I  am  of  the  same  opinion.  One  of 
the  first  things  I  learnt  in  the  law  was^  that  a  convey- 
ance of  aU  a  man's  estate  and  effects  was  in  itself, 
without  more,  an  act  of  bankruptcy ;  and  that  an 
assignment  of  any  part  of  them  was  an  act  of  bank- 
ruptcy, if  fraudulently  made.  Then  arose  a  class  of 
cases  alluded  to  by  Mr.  Milner,  where  a  trader's  whole 
estate  and  effects  were  assigned  in  consideration  of  a 
full  money  payment.  In  such  cases  of  present  equiva- 
lent it  is  only  the  nature  of  the  property  possessed  by 
the  seller  which  is  changed,  and  he  retains  a  property 
in  the  matter  given  in  exchange  equal  to  that  which  he 
had  before.  Were  that  otherwise,  if  a  small  trader 
sold  the  last  packet  of  goods  in  his  shop,  so  as  to  leave 
him  none  with  which  to  carry  on  his  trade,  he  would 
have  committed  an  act  of  bankruptcy.  But  that  class 
of  cases  must  not  be  confounded  with  the  decisions  I 
have  first  adverted  to.  And  section  4  of  6  Geo*  4. 
c.  16.  explains  the  terms  of  the  next  preceding  sec- 
tion. For  it  in  effect  says,  that  if  a  commission  issues 
against  a  trader  within  six  calendar  months  after  exe- 
cution by  him  of  an  assignment  by  deed,  of  all  his 
estate  and  effects  for  the  benefit  of  all  his  creditors,  it 
shall  still  be  an  act  of  bankruptcy  (a).  That  section  also 
requires  certain  notices  to  be  given  in  order  to  acquaint 
all  the  bankrupt's  creditors  of  the  execution  of  the 
deed.  The  reason  of  that  enactment  is  simple,  viz. 
that  the  creditors,  if  dissatisfied    with  the   trustees 

(a)  See  the  authorities  collected  1  Adol.  &  £11.  458,  note ;  and  3d  edit, 
of  Lord  Henley's  Bankrupt  Law,  p.  26. 


106S  CASES  IN  TRINITY  TERM 

1836.       named  by  the  debtor^  may  obtain  other  depositaries  of 

^^^*^^'^*^^    the  trust,  by  taking  out  a  commisision  against  him.    As 

and  Anmher    the  question  of  fraud  ought  not  to  have  been  left  to 

«•  the  jury,  there  should  be  a  new  trial  (a). 

6pooMEm« 

Rule  absolute, 
(a)  See  Abbou  MHd  Q$hm,  snigiieeft,  v.  B^lmge,  2  Bing.  V.  C  444. 


Bell  against  Habrison  and  Others  (a). 

In  a  local       HPHIS  was  an  action  on  the  case  to  recover  compen- 
action,  the  sation  from  the  defendants,  for  injury  sustained  by 

court  ov  ^  9  *     J  4 

judge  cannot,  their  railway  passing  near  the  plaintiff's  house  at 
jSn'S!'(3T 4  ^^^^  Shields,  as  well  as  by  the  smoke  and  vibration 
IT.  4.  c.  42.  created  by  locomotive  engines  and  carriages  used 
Older  the  issue  ^Ij^cfcon'  Th^  venue  was  laid  in  Durham,  in  which 
to  be  tried  in  county  the  premises  were  situate.  The  plaintiff  swwc 
county,  on  affi-  ^  his  belief^  that  he  could  not  have  a  fair  and  impartial 

davits  that  a     ^j^j  jj^  ^j^^^^  county,  by  reason  of  there  being  through- 
fair  and  im-  ^  ,  .  o  o 
partial  trial      out  it  numerous  railways,  in  which  very  many  persons 

iTthe'c^ntf  ^^^^  interested  and  employed,  and  had  in  consecpiencc 
where  the  a  strong  feeling  in  favour  of  their  continuance.  That 
as  the  city  of  Durham  is  twenty  miles  from  Shields, 
and  only  nine  from  Newcastle,  it  would  be  more  con- 
venient and  less  expensive  to  both  parties  to  try  in 
Northumberland,  and  to  change  the  venue  accordingly, 
a  rule  having  been  granted  for  that  purpose.  The 
defendant's  attomies  deposed,  that  a  view  would  be 
necessary  to  the  defence,  and  that  if  the  venue  was 
changed  to  Northumberland  it  could  not  be  obtained, 
for  want  of  power  in  the  defendants  to  enforce  the 
attendance  of  the  sheriff,  or  a  jury  of  that  county 

(a)  Trinity  tertn  l8S5,  June  17. 
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to  view  premises  in  Durham,     No  plea  had  been        1836. 
pleaded. 


Wightman  obtained  a  rule  to  try  the  issue  in  Nor-    ^^  others. 
thumberldnd,  citbg  3  &  4  fT.  4.  c.  42.  s.  22, 

Watson  showed  for  cause  that  the  venue  cannot  be 
changed  on  special  grounds  before  issue  joined  (a). 
That  is  analogous  to  this  case. 

Wightman  supported  the  rule|  on  the  ground  that 
the  affidavits  dbclosed  the  issue  which  would  be  raised 
for  trial  (&).  [Parke  B.  How  can  the  plaintiff  foresee 
what  the  issue  when  joined  will  b^  ?  It  may  be  licence 
or  accord  and  satisfaction,  or  somfs  other  matter  in 
which  the  jurors  of  Durham  have  no  interest  at  all.J 

Lord  Abinger  C.  B. — The  defendant  may  plead 
not  guilty,  in  which  case  the  proof  of  nuisance  would 
be  on  the  plaintiff;  when  that  happens,  and  he  is  made 
certain  of  the  issue  to  be  tried,  h^  may  go  to  a  judge's 
chambers,  who  may  order  the  issue  to  be  tried  in 
another  county,  though  the  venue  is  by  law  local  (c). 
We  have  no  such  authority  at  present  under  the  act 
cited.  We  shall  not  allow  the  defendant  any  costs; 
they  will  be  costs  in  the  cause. 

Per  Curiam. — 

Rule  discharged  accordingly,  without  costs  (d). 

(a)  ^  Youde  v.  Youde,  4  Dowl.  Pr.  C.  32  j  Cottmll  v.  Duon,  3  Tyr. 
705 ;  Notts  v.  Curlii,  S  I'jr.  601. 

(6)  But  see  Rohn  v.  Seuioru,  4  Tyr.  275. 

(«)  See  cases  collected  I  Chitt.  on  Pleading,  4  ed.  242. 

id)  Sec  Youdt  V.  Youdt,  4  DowL  P.  C.  32; 
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1836.  Lees  against  Fry  (a). 

A  cognovit  T^HE  defendant  had  given  a  cognovit  to  the  plaintiff, 
subscribed  hjg  signature  to  which  was  witnessed  thus,  "  wH- 

to  the  signing  ness  to  the  signing  by  the  said  Robert  Fry^  C.  B. 
^  Ohfdt  -P«««»^»  attoraey  for  the  said  defendant"  Judgment 
fendanty)  C.     had  been  signed  and  execution  executed  agidnst  the 

B.  P.  attorney  ,^^^^ 

for  the  said      Person. 

defendant,"  is 

sufficient  de-  Archhold  moved  to  set  aside  the  cognovit,  with  the 
w**^'^'^^^'  judgment  and  execution  issued  thereon,  on  the  ground 
attorney  for  that  the  defendant's  execution  of  the  cognovit  had  not 
but  alsTa*"**  ^^^  subscribed  by  any  attorney ;  who  besides  stating 
sufficientstate-  liimself  to  be  attorney  for  the  defendant,  also  stated 
"subscribes  *^**  ^®  subscribed  **  as  such  attorney ;"  citing  R^. 
as  such  attor-    Gen.  HU.  2  W.  4,,  No.  72,  and  Fisher  v.  Papamr 

nffv"  vrithin 

Reg. Gen. Hi/.  Cohm.{Jb). 

3  wm,  4, 


No.  72. 


Per  Curiam.— (Lord  Abinoer  C.  B,  Parke,  Bol- 
LAND,  and  GuRNEY  Bs.)  In  the  case  cited  it  did  not 
appear  on  the  cognovit,  that  any  attorney  for  the  de- 
fendant had  subscribed  his  name,  whereas  here  it 
does. 

Motion  refused  on  that  ground. 

(a)  Trinity  term  1835,  Junt  16.  (6)  4  Tyr.  44. 


Doe  on  the  demises  of  the  Churchwardens  of 
Llandysilio  against  Roe  (a). 

Motibhs  in-     T^HE  declaration  containing  the  several  demises  fol- 
of  law  and  lowing ;  viz.  first,  of  the  churchwardens  of  the 

construction 

of  an  act  of  (^)  Trinity  term  1835,  June  10  ind  19. 

parliament 

ought  not  to  be  taken  at  chambers,  and  should  be  made  in  full  court. 

Churchwardens  and  overseers  suing  under  59  G.  3.  c.  12.  s.  17,  must  sue  in  iheir 
own  names,  describing  themselves  as  churchwardens  and  overseers  of  the  poor  of  the 
parish ;  and  the  court  directed  counts  on  demises  by  them,  in  which  they  were  termed 
ehurchwardens  and  overseers  only,  without  setting  out  their  names,  to  be  struck  out 


Doe 

V, 
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parish  of  Llandysilio^  in  Anglesey ;  second^  of  the  over-        1836. 

seers  of  the  poor  of  that  parish ;  third,  on  the  joint 

demise  of  the  churchwardens  and  overseers  of  the 

poor  of  that  parish ;  fourth,  on  the  joint  demise  of  the         ^^^' 

churchwardens  and  overseers,  naming  them ;  fifth,  on 

the  demise  of  Henry  William ^  Marquis  of  Anglesey  \ 

and  lastly,  on  the  demise  of  BlackwelL 

This  ejectment  having  been  served,  Rawlinson,  for 
the  tenant  in  possession,  obtained  a  rule  to  show  cause 
why  the  three  first  demises  and  counts,  parts  of  the 
declaration,  should  not  be  struck  out,  on  the  ground 
that  the  christian  and  surnames  of  the  churchwardens 
and  overseers  in  these  demises  were  not  individually 
set  forth.  He  cited  Rex  v.  All  Saints,  Derby  (a),  and 
Woodcock  V.  Gibson  and  Others  (£),  to  show  that  no 
parish  property  vested  in  the  churchwardens  and  over- 
seers, unless  the  proper  number  of  them  was  annually 
appointed,  so  that  it  was  material  for  the  defendant  to 
have  information  on  that  head,  which  this  declaration 
did  not  afford. 

Lord  Abinger  C.  B. — Churchwardens  6nd  over- 
seers for  the  time  being,  suing  in  relation  to  parish 
lands,  &c.  under  59  Geo.  3.  c.  12.  s.  17.,  must  sue  in 
their  own  names,  describing  themselves  as  the  church- 
wardens  and  overseers  of  the  poor  of  the  parish  for 
which  they  act. 

Take  the  rule. 

It  was  afterwards  made  absolute,  with  costs^  by  Al- 
derson  B.  sitting  alone,  on  the  last  day  of  the  term, 
after  hearing «/.  Jervis  against  it ;  the  learned  judge 
saying,  that  cases  like  the  present,  involving  construc- 
tion of  statutes  and  points  of  law,  are  very  properly 

^  (a)  la  East,  143.  (6)  4  B.  &  Cr.  462. 


CASfel  iH  TRINITY  T£RM 

brodght  before  the  ooort,  and  otig^  not  to  be  taken  it 
chambers  (a). 

Leave  to  amend  was  glfoi. 

(«)  S6em//^T.FMrM,8D.aiRyt4e3;  6B.ll  A.4BI^&a 


i^ 


■A. 


Certain  pre- 
mises were 
used  as  salt- 
works for 
making  salt, 
and  vending 
it  there  to 
purchasers 
who  sent  their 
craft  for 
cargoes  of  it, 
into  a  cut 
made  on  the 
premises  for 
convenience  of 
loading  salt, 
and  commu- 
nicating with 
a  public  navi- 
gation.   The 
plaintiff,  an 
alkali  maker, 
sent  his  boat 
into  the  cut  to 
be  loaded  with 
salt  bought  by 
him  to  make 
alkali  with. 
Held,  that  the 
vessel  was 
liable  to  dis- 
tress for  ar- 
rears of  an 
annuity  charg- 
ed on  tlie  land 
on  which  the 
salt-works 
stood,  by  the 
maker  and 
seller  of  the 
salt.    Parke  B. 
duientiente. 


Musp^ATT  against  GrbooHt. 

^RESPASS  for  taklfig  and  detalnbig  a  boat  m  nh 
nel  of  the  pbdntiff  called  a  flat  The  plea  Mt  mif 
at  length,  an  ifidenttire  dated  19th  April  1880;  hmg 
a  grant  by  one  W.  Fttrrdifal  of  Mteral  aniitiities  iMtang 
out  of  certain  salt-^wotlui  situate  at  WXuartm,  ki  tfat 
county  of  Chester^  to  F^  KembU  and  F.  Loek^  as  tna- 
tees  for  the  seteral  anmutanta }  and  atated^  Aat  As 
boat  or  tessel  of  the  plaintiff,  in  the  declaratiofi  mea- 
tioned,  being  in  a  certain  cut  or  oanal^  part  of  the 
premises  in  the  said  indenture  mentioned,  npon  wUch 
the  several  annuities  were  charged  or  chargeable,  and 
out  of  which  they  were  yearly  issuing  and  payable,  the 
defendant,  at  the  said  time  when  &c.»  aa  the  aerraat 
and  bailiff  of  the  said  F.  KembU  and  F.  Loch,  and  by 
their  command,  seiaed  and  took  the  said  boat  or  Tessd, 
so  then  being  and  lying  in  the  said  cat  or  canal  &c.  as 
and  for  a  distress  for  the  arrears  of  the  aaid  annuities 
&c.  8io. 

Replication,  that  before  any  of  the  aaid  times  when 
&c.  the  plaintiff  was,  and  thence  hitherto  hath  been  and 
still  is  a  manufacturer  and  trader  and  dealer  in  oertaio 
alkalies,  to  wit,  a  cert«n  alkaH  called  black  aah,  and  a 
certain  other  alkali  called  white  aah,  and  during  all  the 
time  aforesaid  has  exercised  and  carried  on  such  ma- 
nufacture, tfade^  aiid  dealing  as  aforesiM,  to  iHt,  it 
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eertain  premises  of  him^  the  plaintiff^  in  the  county  of 
Lancoiter ;  and  during  all  the  time  aforesaid  he,  the 
plaintiff,  hath,  from  time  to  time,  made  and  manufac- 
tured divers  great  quantities  of  such  alkaties,  and  dealt 
in  and  sold  the  same  as  aforesaid,  whidi  said  manufac- 
ture, trade,  and  dealing,  was  a  useful  manufacture  &c., 
amd  of  great  benefit :  and  the  plaintiff  further  says, 
that  for  the  purpose  of  such  manufacturing  and  making 
aueh  alkalies  as  aforesaid,  great  quantities  of  salt  are 
required,  which  are  used  in  the  making  and  manufac* 
taring  such  alkali  as  aforesaid;  and  that,  during  all  the 
time  aforesaid,  the  plaintiff  had  occasion  for,  and  re- 
quired  great  quantities  of  salt,  for  such  purposes  as 
aforesaid  \  and  that  the  plaintiffi  for  a  long  time  before 
any  of  the  times  when  &c.  was  used  and  accustomed, 
from  time  to  time,  to  use  and  employ  the  said  boat  or 
▼easel,  in  the  declaration  mentionedi  for  the  purpose  of 
and  in  bringing,  fetching,  and  carrying  divers  great 
quantities  pf  salt  to  the  plaintiff's  premisesi  to  be  used 
by  him  in  such  manufacture  as  aforesaid,  from  the  salt 
works  hereinafter  mentioned,  which  said  salt  was,  during 
all  that  time,  from  time  to  time,  received  in  and  by  such 
boat  in  the  said  cut  or  canal,  at  the  place  in  which  she 
was  so  seized  and  taken  as  aforesaid,  and  thence  was 
carried  in  and  by  the  said  boat  down  the  said  cut  or 
canal  into  a  river  or  navigation,  and  thence  by  certain 
other  rivers  and  navigations  to  the  plaintiff's  said  pre- 
mises: and  the  plaintiff  further  says,  that  long  before 
the  said  JP.  Kemble  and  JP.  XocA,  or  either  of  them, 
had  any  thing  or  any  interest  or  rent  in  or  out  of  the 
said  premises  in  the  plea  mentioned,  or  any  of  them, 
and  before  the  making  of  the  said  indenture  of  8cc.,  to 
wit,  on  the  1st  oi  April  1830,  the  said  W.  Furnival  be- 
ing so  as  aforesaid  interested  in  and  possessed  of  the 
said  premises  in  the  plea  in  that  behalf  mentioned, 
made  and  erected  certain  salt-works^  to  wit,  the  said 
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V, 
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1088 


CASES  iH  TRINITY  TERM 


1836. 


ItfUSPRATT 

V. 
GftCCORT. 


works  in  and  opon  the  said  premiaes  in  the  plea 
tioned,  near  and  dose  to  the  said  place  where  the  said 
boat  was  so  seiied  as  aforesaid ;  and  die  said  W.  F^ 
to  wit,  then,  for  the  purpose  of  enabling  all  (a)  die  sob- 
jects  of  this  reahn  who  should  have  occasion  to  pur- 
chase salt  at  the  said  salt-works,  to  fetch  the  tarn 
therefrom ;   and  to  receive  the  same  there,  and  to 
carry  the  same  away  in  boats,  and  fiir  the  purpoie  of 
enabling  the  tenants  and  occupiers  of  the  said  pre* 
mises  and  salt-works  to  have  die  charge  and  loading  of 
such  boats,  did  make,  dig,  and  cut  the  said  cut  orcsml 
in  the  plea  mentioned,  near  and  dose  up  to  die  said 
salt-works,  and  which  said  cut  and  canal  communicifted 
with  a  certain  river  or  navigation,  being  a  public  high 
load;  and  the  said  W.  F.,  and  the  tenants  and  occu- 
piers of  the  said  premises  and  salt-works,  always  snee 
the  erection  of  the  said  salt-works,  and  the  digjpsg 
and  making  the  said  cut  or  canal,  from  time  to  tae 
made  and  manufactured  salt  there,  to  wit,  ^  die  pre* 
mises  in  the  plea  mentioned,  and  sold  and  disposed  of 
the  same  there  as  an  article  of  trade  and  merchandize, 
and  delivered  and  supplied  such  salt  so  made  to  aU(a) 
persons  desirous  of  bringing  and  taking  away  the  same 
in  boats,  at  the  said  phce  in  the  said  cut  or  canal  where 
the  said  boat  was  when  she  was  so  seized  as  aforesaid, 
and  such  persons  have  always,  during  the  time  last 
aforesaid,  taken  away  the  same  in  their  said  boats  akMig 
the  said  cut  or  canal:  and  the  plaintiff  further  says, 
that  shordy  before  the  said  time  when  &c.,  in  the  de- 
claration mentioned,  having  occasion  for  salt  for  die 
purposes  of  his  said  manufacture,  he  did,  in  order  to 
get  salt  for  the  purposes  aforesaid,  send  and  take  his 

(a)  This  word  was  inserted  by  consent,  at  tbe  soggestioii  of  tiK  coort, 
that  it  did  not  before  appear,  with  safficient  certain^,  that  the  manoftctnff 
and  sale  of  the  salt  was  a  public  trade,  or  that  the  salt  was  not  made  for 
the  npply  of  paiticnlar  finns  only. 
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boat  or  vessel  into  the  said  cut  or  canal  to  the  'said  salt 
works,  to  a  part  of  the  said  cut  or  canal,  being  the 
place  where  salt  so  made  on  such  premises  as  aforesaid 
was  at  that  time  usually  sold  and  delivered  by  the 
tenants  and  occupiers  of  the  said  salt-works  and  pre- 
mises to  persons  buying  salt,  and  fetching  and  taking 
away  the  same  in  boats  from  the  said  salt-works :  and 
the  plaintiff  says,  that  at  the  time  of  the  seizing  and 
taking  and  carrying  away  the  said  boat,  as  in  the  said 
declaration  mentioned,  the  said  boat  was  in  the  said 
cut  or  canal  for  a  temporary  purpose  only,  and  for  the 
benefit  of  trade  and  manufacture,  to  wit,  for  the  pur- 
pose of  obtaining,  receiving,  and  taking  the  salt  from 
the  said  salt-works,  and  the  tenants  and  occupiers 
thereof  as  aforesaid,  to  be  carried  to  the  said  manufac- 
tory and  premises  of  the  plaintiff,  and  there  to  be  used 
in  the  said  manufacture  as  aforesaid,  and  for  the  pur- 
poses of  the  plaintiff's  trade  and  manufacture  as 
aforesaid :  -and  that  the  said  boat  had  not  then  been 
or  remained  there,  or  upon  any  of  the  premises  in  the 
plea  mentioned,  for  any  long  or  unreasonable  time  in 
that  behalf,  for  that  purpose,  or  for  any  other  purpose; 
and  the  plaintiff  during  all  the  time  aforesaid  was  a 
stranger,  and  not  privy  to  any  of  the  parties  or  persons 
in  the  plea  mentioned,  or  any  or  either  of  them,  in 
estate  or  otherwise,  and  had  not,  during  any  of  the 
times  aforesaid,  any  notice  or  knowledge  of  the  said 
deeds,  rent-charges,  or  arrears  of  rents,  or  of  any  of 
them ;  and  the  said  boat  or  vessel  being  in  the  said 
cut  or  canal  for  such  temporary  purpose  as  aforesaid, 
and  for  the  benefit  of  trade  and  manufacture  as  afore- 
said, the  defendant,  at  the  said  time  when  &c.,  wrong- 
fully committed  the  said  trespasses  &c.    Verification. 

General  demurrer  and  joinder. 

The  point  stated  on  the  margin  for  argument  on 

VOL.  I.  4  a 
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1836.       behalf  of  the  defendant  was,  that  under  the  drctmh 
^^^^'^^^     stances  disclosed  in  the  replication   the  boat  was  not 

MCSPEATT  * 

V.  privileged  from  distress. 

GftEGOBY.         rjyy^^  demurrcr  was  supported  in  Easter  term  bj 

W.  H.  Watson  for  the  defendant.  No  drcumstiace 
here  stated  takes  this  case  out  of  the  general  rule  bj 
which  chattels  locally  present  on  premises  subject  to  i 
rent-charge  are  liable  to  distress  for  arrears  of  it  (o). 
For  the  exceptions  to  that  rule  are  founded  on  the 
principle  of  public  convenience,  thus  stated  by  DaBa 
C.  J.  in  Gilman  ▼.  EUan  (b): — *'  On  the  principle  at 
public  convenience,  a  rule  has  been  adopted  in  &foar 
of  trade  and  commerce,  and  as  the  landlord  is  protected 
under  the  general  right  of  distraining,  so  goods  oft 
certain  description,  and  in  certain  situations,  are  pro- 
tected in  favour  of  trade  and  commerce.'*  The  ex- 
ception has  been  clearly  laid  down  (viz.  in  Gislnmrn 
T.  Hurst  (c)),  thus: — "  Groods  delivered  to  any  persoo 
exercinng  a  public  trade  or  employment,  to  be  carried^ 
icrouffhtf  or  managed  in  the  way  of  his  trade  or  employ, 
are  for  that  time  under  a  legal  protection,  and  priTi- 
leged  from  distress  for  rent.^  Now,  as  the  plaiudff 
sent  his  boat  to  the  premises  charged  with  these  annui- 
ties, not  to  be  "  carried,  wrought,  or  managed,**  but 
for  his  own  private  convenience,  and  in  charge  and 
control  of  his  own  servant,  it  was  not  exempt  from 
distress  while  there.  [Alderson  B.  A  horse  sent  to  t 
smith's  shop  to  be  shod  is  there  for  the  private  con- 
venience of  its  owner.]  But  his  protection  while  there 
is  for  the  convenience  of  a  public  trade,  viz.  that  of  t 
farrier,  who  had  a  hen  for  his  work  at  common  law. 

(fl)  See  the  cases  collected  in  Horsford  v.  Wright,  5  Tyr.  R.  410. 
(A)  6  B.  Moore,  243  ;  3  Br.  &  B.  80.  5.  C. 

(c)  Salk.  250.     See  Co.  Lit.  47;    Francis  r,  Wyatt,  3  Burr.  1496; 
Biickstene's  argument  in  Crmer  v.  Tcmliitson  ;  Gilbert  on  Distresses. p.  4^. 
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Now  that  right  of  lien  will  be  found  to  co-exist  in  every 
instance  with  privilege  from  distress.     In  Gisboum  v. 
Hurst  that  privilege  was  allowed  to  goods  delivered  to 
a  carrier,  on  the  ground  expressed,  that  his  is  a  public 
trade,  i,  e,  a  trade  necessary  to  be  carried  on  for  the 
public  convenience.    For  the  same  reason  goods  landed 
and  deposited  at  a  wharf  till  they  could  be  sold,  have 
been  held  privileged  from  distress  for  arrears  of  rent 
due  for  the  wharf;  Thompson  v.  Mashiter  (a).  [Parke  B. 
Cattle  going  to  'a  public  market  are  protected,  though 
not  delivered  to  be  "  carried,  wrought,  or  managed ;" 
Fowkes  V.  Joyce  (6).     Lord  Abinger  C.  B.  The  point 
in  all  these  cases  seems  to  be  whether  the  trade  is  of 
such  a  nature  that  it  consists  in  receiving  the  goods  of 
other  persons  on  the  premises,  as  in  the  cases  of  smiths, 
carriers,  auctioneers,  and  wharfingers.]     Read  v.  Bur- 
ley  (c)  was  a  case  which  carries  the  argument  further, 
resting  it  on  the  principle  mentioned  by  Lord  Abinger. 
There  a  clothier,  who  had  left  wool  with  a  spinner  to 
spin  into  yarn,  came  with  a  horse  to  take  away  the 
yam.     The  spinner  having  no  beam  or   weights  to 
weigh  it,  went  with   the  clothier  into  a  neighbour's 
bouse,  by  his  leave,  in  order  to  use  his  beam  to  weigh 
the  yarn.     While  the  horse  and  yam  were  there,  the 
landlord  distrained  them :  but  it  was  held,  that  he  did 
so  without  right,  on  the  ground  that  a  clothier's  trade 
is  pro  bono  publico,  and  the  weighing  a  necessary  part 
of  it.     So  again  an  auctioneer  is  only  a  factor  of  a 
peculiar  kind^  and  his  trade  is  a  public  one^  so  that 
goods  sent  to  him  for  sale  are  privileged;  Adams  v. 


1836. 


MUSPRATT 
V. 

Gregory. 


(a)  1  Bing.  283 ^  8  B.  M.  260.  5.  C. 

(b)  3  Lev.  260  ;  2  Vent  50 ;  2  Lutw.  1 161 ,  5.  C.    As  to  this  case,  see 
6  Tyr.  410,  n. ;  1  Tyr.  325,  n. 

(c)  Cro.  El.  549,  596;  Noy's  R.  68,  S.  C.    Carefully  sUted  from  the 
different  reports  in  1  Tyr.  317,  323,  327,  Wood  v.  Clarke. 
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18S6.  Grane{a).  As  to  Fawkes  v.  Joyce,  relief  was  given  in 
equity  on  the  ground  of  fraud,  and  the  case  itadf  isoT 
doubtful  authority.  Wood  v.  Clarke  {b)  is  strong  in 
GuooEr.  point  for  the  defendant,  for  machinery  delivered  ati 
weaver's  house,  to  be  used  by  him  in  making  up  mi- 
terials  deUvered  to  him  at  the  same  time,  was  there  bdd 
distrainable.  That  was  not  a  trade  recogniied  to  be 
public.  Here  the  boat  was  only  the  vehicle  or  madiine 
by  which  the  salt  was  to  be  carried.  [Aldenon,  B.  It 
need  not  have  been  left  on  the  premises.]  Nor  was  k 
in  use  when  seized.  [Lord  Abinger  C.  B.  The  repiici- 
tioD  does  not  allege  that  it  was  merely  brought  on  the 
for  the  purpose  of  loading.] 


Croaptoi  for  the  plaintiff,  supported  the  replication. 
The  argument  of  inconvenience  to  trade  must  here 
have  weight,  because  the  privilege  claimed  only  exists 
in  any  case  to  prevent  trade  from  being  injured  by  the 
common  law  rights  of  distress.     Now  the  greatest  in- 
convenience must  result  in  all  the  multifarious  lines  oS 
trade  and  manufacture  if  those  rights  extend  to  such  a 
case  as  this.     In  how  few  cases    can  vehicles  canr 
home  the  articles  produced  by  manufacture  from  rsv 
materials,  without  coming  on  the  manufacturer's  pre- 
mises, or,  as  here,  into  his  private  cut,  waiting  their 
turn  to  be  loaded.     The  daily  occurrence  of  carts  and 
boats  waiting  at  any  coal  warehouse,  brewery,  wharf,  gas- 
work,  &c.  must  illustrate  this.     This  cut  may  be  called 
a  wharf,  at  which  flats  must  wait  to  receive  their  burden 
in  time.     The  flat  is  not  an  implement  of  trade,  as  the 
stocking  frame  was  in   Wood  v.   Clarke^  but  a  mere 
vehicle  whereby  to  fetch  or  carry  the  produce  of  the 
salt-works.      [Lord  Abinger  C.  B.  Here   it  was  not 
essential  to  ihe  carrying  on  the  trade  of  making  or 

(a)  3  T?r.  528.  (6)  1  Tyr.  314. 
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selling  salty  that  the  persons  who  wanted  supplies  of 
salt  either  to  make  alkali  or  for  any  other  purposes 
should  send  their  barges  to  the  salt-works  to  fetch  it ; 
whereas  a  factor  ex  vi  termini  carries  on  his  trade  by 
taking  in   the  goods   of  others.      Alderson  B.    The 
plaintiff  has  not  averred  that  it  was  necessary  to  the 
carrying  on  the  trade  of  a  salt-maker  that  the  barges  of 
customers  should  come  on  to  his  premises,  and  being 
there  should  remain  a  reasonable  time  in  order  to  be 
loaded.]     It  is  enough  that  this  barge  was  on  his  pre- 
mises by  authority  of  law,  for  the  general  convenience 
of  trade.     The  purchaser  of  the  salt  is  here  his  own 
carrier  ;  that  will  be  taken  to  be  very  convenient  if  not 
necessary.     The  rules  stated  by  Lord  Coke  in  Co.  Lit. 
47  a,   and  Blackstone  in   his   Commentaries,  vol.  iii. 
p.  8  (a),  that  ''  valuable  things  shall  not  be  distrained 
for  rent  for  benefit  and  maintenance  of  trade,"  which 
by  consequent  are  for  the  commonwealth,  and  are  there 
by  "  authority  of  law  ;"  do  not  mean  that  they  must 
be  on  the  premises  of  a  trader  compelled  by  law  to 
take  them  in.     Authority  "  in  law"  is  only  used  in 
that  place  as  contradistinguished  to  authority  in  fact, 
and  refers  only  to  the  keeping  an  open  place  to  which 
persons  may  legaUy  come  for  purposes  of  trade,  not 
by  legal  compulsion,  but  by  such  permission  ox  invitation 
for  purposes  of  trade,  as  amounts  to  a  legal  licence,  so  as 
to  furnish  an  answer  to  an  action  of  trespass.   The  cases 
pat  of  a  horse  in  a  smith's  shop  or  hostelry,  yarn  in  a 
weaver's  shop  to  be  made  into  cloth,  cloth  at  a  tailor's, 
&c.  are   mere  instances   by   way  of  illustration   and 
example,  and  goods  placed  on  premises  for  the  purposes 
of  trade,  may  be  there  by  authority  of  law,  whether 
the  trader,  e,g.  a  factor,  be  compellable  to  receive  them 
or  not,  or  his  trade  on  the  contract  be  private  or  the 


1836. 

muspratt 
Grecorv. 


(rt)  See  1  Tyr.  317,  Wtml  v.  Clarke,  fully  sUted. 


Gregory. 
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1836.        contrary.  In  JBroum  v.  SheviU(a)  a  beast  had  been  sent 
V^^"^^^     to  be  slaughtered  at  a  butcher's  shop,  and  its  carcass 
V.  was  held  privileged  from  being  distrained  for  the  rent 

of  the  shop.  \^Patte8on  J.  said  a  question  is  made, 
whether  a  butcher's  trade  is  a  public  one.  What  is 
meant  by  public  I  do  not  understand.  A  common 
carrier  and  an  innkeeper  are  bound  to  take  in  goods 
sent  to  them  for  the  purposes  of  their  trade.  If  that 
be  the  distinction  pointed  at,  I  can  understand  it.  Bat 
a  tailor  is  not  obliged  to  take  in  cloth  to  be  cut  by 
him  (b)f  so  that  I  do  not  see  how  we  can  make  such  a 
distinction  available  for  the  purposes  of  the  present 
question.  Alderson  B.  Nor  is  a  factor  compellable  to 
receive  goods,  or  salt-works  to  take  every  customer.] 
Head  V.  JBurley  is  the  case  which  emancipated  ONn- 
merce  in  the  course  of  its  dcTelopement  from  the 
trammels  of  rules  merely  feudal,  and  adapted  it  to  a  state 
of  things  almost  purely  agricultural.  It  goes  the  foil 
length  of  supporting  the  plaintiff's  case ;  it  is  not  aver- 
red there  that  it  was  necessary  for  carrying  on  a  pubEc 
trade,  that  the  horse  or  yarn  should  be  on  the  premises 
out  of  which  the  rent  issued.  Walmesley  J.  differed 
from  the  rest  of  the  court,  and  held  the  horse  dis- 
trainable,  on  the  ground  that  the  premises  in  respect 
of  the  rent  of  which  the  distress  took  place,  were  not 
a  common  beam  or  place  for  weighing,  but  private 
premises  used  for  that  purpose  by  consent  of  the 
owner ;  but  he  agreed  that  a  house  publicly  used  for 
weighing  goods,  a  mill,  an  inn,  a  farrier's  or  tailor's 
shop,  would  be  such  *'  common  places,  and  for  the 
public  weal,"  that  a  horse  or  goods  sent  there  would  be 
protected.     By  this  is  meant  to  be  included  any  place 

(a)  2  Ad.  &  El.  138 ;  4  N.  &  M.  277,  5.  C. 

{h)  .See  the  old  cases  to  the  contrary  cited  in  Adam*  v.  Crane,  3  Tyr. 
330,  and  2  Ad.  &  Ell.  146. 
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where  the  party  had  a  right  to  go  by  authority  of  law,  1836. 
i.  €,  by  tacit  permission  or  invitation  of  the  occupier  of 
the  premises.  Any  such  place  would  be  common  and 
open  for  the  purpose  of  his  argument.  [Lord  Ahinger  Gregory. 
C.  B.  Long  before  that  case  occurred,  every  city, 
borough,  and  town  had  been  compelled  by  the  statute 
8  Hen.  6.  c.  5.  to  have  a  common  balance  and  weights 
in  the  keeping  of  the  mayor  or  constable  for  public 
use  (a).]  The  three  judges  in  Read  v.  Burley  go  the 
whole  length  of  thb  case.  The  horse  and  yam  were 
there  distrained  for  rent,  not  of  the  spinner's  premises, 
where  the  wool  had  been  made  yam,  but  of  other  pre- 
mises, the  landlord  of  which  was  wholly  a  stranger  to  the 
owner  of  the  horse  and  the  spinner  of  the  yam.  And 
the  distress  was  held  improper,  because  the  plea 
showed  a  privilege  from  it  to  be  necessary  to  the  con- 
venience of  trade,  saying,  "  the  cause  of  the  bringing 
privUegeth  them  ;**  and  Owen  J.  held  the  same  doc- 
trine, on  the  additional  ground  that  they  were  always  in 
the  possession  of  him  who  brought  them.  [Parke  B. 
An  article  may  be  said  to  be  in  the  possession  of  a 
party  if  in  his  presence,  and  intended  to  be  kept  in  his 
possession  by  such  presence  (6).  But  that  ground  of 
exemption  from  distress  cannot  here  exist,  no  posses- 
sion being  averred.]  Hale  in  his  MS.  notes  on  Co. 
Lit.  47  a(c),  thus  states  Read  v.  Burley^  ''If  il.  brings 
yarn  to  his  neighbour's  house  to  weigh,  it  cannot  be 
dbtrained  there  by  the  lord.  Noy,  n.  ^8,  Burley  and 
Ready  Vid.  15,  £.  Avowry,  21  b :"  thus  showing  that 
the  privilege  from  distress  is  a  general  exemption  in 
respect  of  the  article  being  brought  to  the  premises 
charged  with  the  rent,  for  a  temporary  purpose  con- 
nected with  the  trade. 

(a)  Sec  5  Tyr.  879. 

(6)  Sec  2  East,  P.  C.  683;  1  Hawk.  P.  C.  c.  33.  s.  2  ;  Rex  v.  Thomai, 
Carr'iDgton's  Supplement,  295. 
(r)  See  Harg.  &  Butler,  46  b.  note,  11. 
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Wood  V.  Clarke  is  not  in  point,  for  it  proceeded  on 
the  ground  of  the  peculiar  interest  a  workman  has  in 
his  tools  of  trade,  of  which  he  is  himself  the  owner. 
In  Francis  v.  Wyatt  (a)  a  carriage  standing  at  a  Hveiy 
stable  was  held  liable  to  distress  for  rent  of  the  pre- 
mises, because  it  was  placed  there,  not  for  a  temporaiy 
purpose,  but  for  a  permanency.  That  case  does  not 
show  that  privilege  from  distress  can  only  be  in  respect 
of  the  publicity  of  a  trade  (ft) ;  but  rather  proceeded  on 
the  carriage  being  part  of  the  profits  of  the  premises. 
In  Gilman  v.  Elton  (c),  A.  Park  J.  says  of  Read  t. 
Burletfj  that  it  is  strong  to  show  that  it  is  the  trader 
not  the  individual  which  is  favoured.  This  is  in  efiect 
a  wharf  within  Thompson  v.  Mashiter,  being  a  place 
where  goods  are  loaded  or  discharged  on  the  banks  of 
a  cut  or  canal.  In  Adams  v.  Grane  it  was  much 
pressed  on  argument,  that  it  is  not  necessary  ibr  the 
purposes  of  trade  that  goods  should  be  sent  for  sale  to 
an  auctioneer's  premises;  but  Bayley  B.  put  the 
privilege  upon  the  broad  ground  of  the  benefit  of 
trade  in  general.  No  landlord  could  give  credit  to  die 
tenant  of  such  works  as  these  on  the  presumption  that 
the  boats  waiting  for  salt  were  the  tenants.  The  pa^ 
ticular  instances  found  in  the  text  books  and  reports  are 
mere  illustrations  of  the  general  rule,  which  must  not 
be  limited  to  cases  occurring  in  early  stages  of  society. 
[Parhe  B.  Were  not  the  cattle  privileged  in  Fowles  v. 
Joyce^  on  account  of  any  place  at  which  they  might 
stop  on  their  journey  to  market  being  accessary  to  that 
purpose?  Had  they  been  merely  going  from  one 
estate  of  their  owner  to  another  and  rested  on  the  road, 
they   would  have  been  distrainable.]     In  Foiwka  r. 


(o)  3  Burr.  1498  ;  1  Bla.  R.  483,  S.  C. 

(tr)  And  sec  Mr.  J.  TaitaotC^  judgment,  2  Ad.  &  £.  145«  and  that  of 
^V^iixam^  J.  Id.  147. 
(c)  3  3r.  &  13.  83. 
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Joyce  the  permission  to  put  the  cattle  in  was  given  by        1836. 
the  occupier.    It  is  argued  that  compulsion  to  receive 
goods  and  right  of  lien  go  together;  but  a  party  has  J,.' 

lien  in  many  cases  where  he  is  not  bound  to  receive  (a).  Gregory. 
The  old  law  that  tailors  were  bound  to  receive  cloth  in 
order  to  make  it  up,  is  not  now  acknowledged.  [Parke  B. 
All  the  modern  cases  of  factors,  auctioneers,  carcass- 
butchers,  &c.  were  trades  where  it  could  not  be  con- 
tended that  there  was  any  duty  to  receive  the  goods.] 

Lastly,  though  Saffery  v.  Elgood  (b)  overruled  the 
old  law  as  laid  down  in  Com,  Dig.  tit.  Distress  (B  2), 
that  the  goods  of  a  stranger  can  in  no  case  be  dis^ 
trained  for  a  rent-charge ;  can  that  law  apply  to  a  case 
like  the  present,  where  the  flat  distrained  was  on  the 
premises  by  the  permission  and  invitation  of  the  very 
party  who  had  granted  the  rent-charge  ? 

Watson  in  reply.  After  actual  possession  of  the 
▼chicle  was  abandoned,  no  case  shows  that  it  was  privi- 
leged from  distress.  No  necessity  to  leave  the  flat  in  the 
cut  in  order  to  receive  her  cargo  appears,  nor  is  it  averred 
that  the  usage  and  convenience  of  trade  required  it  so 
to  be  left.  The  cargo  might  have  been  delivered  into 
it  by  hand,  or  at  the  extremity  of  the  premises. 
[Parke  B.  Since  the  amendment  we  are  to  take  these 
premises  as  kept  for  sale  of  salt  to  all  persons  who 
came.]  Brown  v.  Shevill  is  in  the  defendant's  favour, 
for  the  butcher's  business  was  slaughtering  beasts  sent 
him.  Authority  of  law  in  the  old  report  cited,  meant 
compulsion  of  law,  and  had  reference  to  the  instances  to 
which  the  right  of  lien  was  then  conflncd.  Read  v. 
JBurley  went  on  the  manual  possession  of  the  yarn  by 
the  owner,  and  on  the  horse  being  the  vehicle  for  the 

(o)  See  Brown  v.  Sheviil,  2  Ad.  &  E.  138.  5.  C.  4  N.  &  M.  277. 
(6)  1  Ad.  &  El.  191. 
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yarn.  The  party  had  there  a  lien  on  the  yam  foi 
weighing,  so  had  the  auctioneer  on  the  goods  sen 
sale  for  lotting  them,  and  the  factor  for  advances; 
the  only  case  of  exemption  from  distress,  where  a 
does  not  exist,  is  that  of  beasts  going  to  a  p 
market,  which  rests  on  the  regard  paid  at  commoi 
to  a  free  transit  to  those  places  of  public  resort,  a 
therefore  quite  disUnct  from  cases  of  delivery  of  { 
to  tradesmen.  Nor  is  the  right  of  distress  altered, 
ther  the  goods  are  on  the  premises  with  or  withov 
leave  of  the  tenant.  Saffrey  ▼.  Elgood  decidei 
other  point,  no  title  paramount  being  here  suggest 


Cur.  adv.  tn 

The  court  having  differed  in  opinion,  the  jt 
delivered  their  opinions  seriatim  in  this  term. 


Alderson  B. — The  question  raised  upon  th< 
murrer  to  the  replication  in  this  cause  is,  whethe 
boat  stated  to  have  been  distrained  for  rent  by  thi 
fendant,  was  by  law  distrainable  under  the  cir 
stances  disclosed  in  these  pleadings.  [His  lord 
stated  the  replication.] 

The  leading  case  on  this  subject  is  that  of  Sin 
V.  Hartopp(a)y  in  which  Lord  Chief  Justice  WUU 
delivering  the  judgment  of  the  court,  goes  very 
into  the  law  on  this  point.     He   lays   it   down 
there  are  five  sorts  of  things  which  at  common 
were  not  distrainable. 

First,  Things  annexed  to  the  freehold. 

Second,  Things  delivered  to  a  person  exercisi 
public  trade,  to  be  carried,  wrought,  or  managed  ii 
way  of  his  trade  or  employ. 

(a)  Willes  Rep.  512. 
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Third,  Cocks  or  sheaves  of  corn. 

Fourth,   Beasts  of  the  plough   and  implements  of 
husbandry. 

Fifth.  Instruments  of  a  man's  trade  or  profession. 

The  three  first  classes  are  absolutely  free  and  exempt 
at  common  law,  and  the  latter  sub  modo,  in  case  there 
be  no  sufficient  distress  without  them.  There  are, 
however,  other  exemptions  not  here  enumerated ;  first, 
chattels  in  actual  use,  or  in  the  actual  possession  and 
presence  of  the  owner  himself,  an  exemption  intended 
to  prevent  a  breach  of  the  peace ;  and  secondly,  the 
instruments  or  vehicles  of  conveyance  of  goods  privi- 
leged from  distress,  or  brought  to  a  public  market  or 
iair,  there  to  be  sold. 

Now  of  the  exemptions  enumerated  by  Lord  Chief 
Justice  Willes,  it  is  plain  that  only  the  second  can  be 
at  all  applicable  to  this  case.  We  must  first  inquire, 
therefore,  whether  this  boat  is  within  that  rule. 

It  is  a  chattel  brought  by  the  plaintiff  to  a  place 
vehere,  according  to  the  pleadings,  a  public  trade  in 
salt  is  carried  on,  and  is  there  left  for  the  temporary 
purpose  of  being  loaded  with  that  article ;  whilst  it 
remains  in  that  state,  and  before  a  reasonable  time  for 
so  loading  it  has  elapsed,  it  is  distrained  for  rent  due 
to  the  landlord  of  the  premises  wherein  the  trade  in 
salt  is  carried  on.     Such  are  the  facts  of  the  case. 

The  boat  is  clearly  not  within  the  description  of 
goods  delivered  to  a  trader  to  be  carried  or  wrought^ 
(t.  e.  worked  up  into  another  form,)  in  the  way  of  his 
trade  or  employ  ;  for  there  is  nothing  to  be  done  to  it ; 
it  is  not  brought  to  be  repaired  or  altered  in  any  way. 

Then  is  it  delivered  to  be  managed  in  the  way  of  the 
trade  or  employ  of  the  person  to  whom  it  is  so  delivered? 
In  Simpson  v.  Hartopp  the  word  "  managed"  appears 
to  be  used  as  synonymous  with  "  manufactured.*'    But 
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that  is  too  limited  a  sense  of  the  expression ;  Cm 
courts  have  held  that  goods  sent  to  a  fiictor  by  a  i 
chant  are  privileged  from  distress  under  this  hewi 
think,  therefore,  that  it  extends  both  to  the  woi 
up  of  goods  from  their  unwrougbt  state  into  a 
form  as  a  manufacturer ;  and  also  to  the  dealing 
the  goods  as  articles  of  trade  in  their  original  or 
wrought  state  as  articles  of  commerce,  as  a  fi 
And  the  true  principle  seems  to  be,  that  wber 
order  to  the  exercbing  such  a  public  trade  at  the  | 
in  question,  it  is  necessary  that  the  goods  shool 
delivered  into  the  custody  of  the  person  carryi 
on  there,  the  law,  in  consideration  of  the  benefit  i 
the  commonwealth  derives  from  the  carrying  oo  o 
trade,  protects  from  distress  the  goods  so  delivere 
This  is  the  reason  assigned  in  Simpson  t.  Hot 
and  in  Wood  v.  Clarke.  The  principal  ground  i 
Lord  LyndhuTst  assigned  why  the  loom  was  not  ] 
leged  was,  that  it  was  not  necessary  for  the  protects 
trade  that  such  privilege  should  exist  in  that  case.  1 
also  it  is  not  necessary  for  the  protection  of  trade 
the  boat  should  be  delivered  into  the  custody  ol 
person  manufacturing  and  selling  the  salt.  The  t 
may  well  be  carried  on  at  these  salt-works  withou 
possession  of  the  boat  being  parted  with  at  all  bi 
owner.  If  he  retains  possession  of  it  there  is  no  d 
that  it  is  privileged ;  but  then  it  is  for  a  totally  difii 
reason,  viz.  that  the  taking  it  would  lead  to  a  br 
of  the  peace ;  and  then  the  case  falls  within  anc 
exemption  before  pointed  out.  The  instances  fi 
in  the  books  of  the  horse  in  the  smithes  shop,  oi 
cloth  sent  to  the  tailor,  of  the  materials  sent  to 
weaver,  of  the  goods  sent  to  the  factor,  of  the  I 
sent  to  the  carcass-butcher,  are  all  cases  of  cha 
delivered  to  be  dealt  with  by  the  third  person  in 
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It  is,  however,  proper  to  advert  to  the  last  of  the  two  Gregory, 
exemptions  before  pointed  out,  in  addition  to  those 
mentioned  by  Lord  C.  J.  Willes,  That  exemption  is, 
where  the  thing  distrained  is  the  instrument  of  convey- 
ance of  goods  which  are  themselves  privileged,  or 
which  are  brought  to  a  public  fair  or  market.  And  this 
18  another  instance  of  the  same  principle,  viz.  a  protec- 
tion for  the  benefit  and  convenience  of  trade.  The 
article  must  be  conveyed,  and  it  is  privileged  from  dis- 
tress; therefore  all  things  necessary  for  that  purpose 
are  privileged  also.  Thus,  the  horse  or  carriage  con- 
veying goods  is  so  privileged ;  and  also  the  basket  or 
package  in  which  they  are  enveloped,  and  the  like.  So 
again  cattle  going  to  or  at  a  fair  or  market  are  privi- 
leged; and  as  a  consequence  arising  out  of  the  necessity 
for  their  refreshment  on  their  passage  towards  such 
fair  or  market,  if  distant,  they  have  been  held  to  be  pri- 
vileged during  any  temporary  agistment  on  the  road  (a). 
But  these  are  all  instances  of  a  privilege  arising  as  ac- 
cessary to  another  privilege  ;  and  although  we  are  not 
prepared  to  draw  any  distinction  between  the  instru- 
ment of  conveyance  to,  or  that  from  the  place  where 
the  privileged  goods  to  be  thereby  carried,  are  situate* 
yet  we  think  that  the  privilege  is  not  to  be  extended  to 
the  conveyance  sent  for  goods,  which  are  not  them- 
selves privileged  from  distress.  Now  here  it  is  abun- 
dantly clear  that  the  salt  which  was  to  be  conveyed  by 
this  boat  was  not  itself  privileged  from  the  distress ;  for 
it  was  the  property  of  Furnival  himself,  and  was  there- 
fore, as  his  property,  clearly  liable  to  be  distrained  for 
the  rent  due  from  him  to  his  landlord.    Nor  can  this 

(a)  2  Saund.  290  a,  note  (7). 
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183G.  case  fall  within  the  rule  exempting  the  horse  or  caimge 
conveying,  or  which  has  conveyed  goods  to  a  furor 
market.  There  the  privilege  arises  out  of  the  advao- 
Greoory.  tage  derived  to  the  public  from  the  proper  snpplj  to 
that  public  place  of  resort  and  traffic.  In  Fowha  v. 
Joyce  {b\  it  was  held,  that  cattle  in  their  progren  to- 
wards London  were  privileged ;  but  the  court  appear  to 
have  proceeded  on  the  ground  that  there  was  no  soM 
distinction  between  the  supply  of  a  great  city,  and  the 
supply  of  a  fair  or  market.  But  I  am  not  aware  that  a 
shop,  carried  on  for  the  private  profits  of  an  indi? idoal, 
or  that  a  horse  bringing  home  goods  from  a  &ir  or 
market,  for  the  individual  profit  of  the  purchaser,  has 
ever  been  held  to  be  within  this  rule ;  nor  can  they,  aa 
I  think,  fairly  be  considered  within  the  principles  on 
which  the  rule  appears  to  be  founded.  I  do  not  think 
we  can  or  ought  to  decide  this  case  upon  what  nia| 
appear  to  be  expedient.  If  we  adopt  such  principles 
of  decision,  we  shall  deprive  the  law  of  one  great  ad- 
vantage, viz.,  certainty ;  for  that  which  appears  expe- 
dient to  one,  may  be,  in  the  opinion  of  others,  very 
inexpedient.  If  this  argument  were  well  founded,  it 
would  have  undoubtedly  prevailed  in  the  case  of  the 
livery- stable-keeper,  Francis  v.  Wj/att.  But  the  court 
there  adhered  against  their  own  views  of  expediency  to 
the  ancient  decisions ;  and  subsequent  experience  has 
shown  that  the  so  much  dreaded  consequences  did  not 
afterwards  arise  in  practice. 

Upon  the  whole,  therefore,  this  case  seems  to  me 
not  to  fall  within  any  decided  authority,  nor  within  any 
of  the  principles  upon  which  goods  have  hitherto  been 
held  privileged  from  distress;  and  that  being  so,  I 
think  that  the  replication  is  insufficient,  and  that  the 
demurrer  must  be  allowed. 

(a)  See  ante,  1089,  1094. 
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BoLLAND  B. — ^The  question  for  the  opinion  of  the 
court  in  this  case  is  raised  upon  a  demurrer  to  the 
repHcation,  and  the  point  on  which  we  are  called 
upon  to  decide,  is,  whether  the  boat  which  has  been 
taken  as  and  for  a  distress  for  the  arrears  remaining 
unpaid  of  certain  annuities  and  yearly  sums  mentioned 
in  the  plea  of  the  defendant,  was  liable  to  be  dis- 
trained. 

It  may  be  laid  down  as  a  general  rule,  that  all  goods 
that  are  found  by  a  landlord  on  the  premises  demised 
to  a  tenant,  are  liable  to  be  distrained  by  the  landlord 
for  rent  due  to  him  in  respect  of  such  premises,  whe- 
ther the  goods  be  the  property  of  his  tenant  or  of  a 
stranger,  provided  they  are  not  privileged  by  law  from 
distress.  Lord  Chief  Justice  Wilks  in  Simpson  v.  Har- 
iapp  (a),  a  case  that  was  twice  argued  and  fully  consi- 
dered by  the  Court  of  Common  Pleas,  states,  in  deli, 
▼ering  the  judgment  of  the  court,  that  there  are  five 
sorts  of  things  which  at  common  law  were  not  distrain- 
able. 

First,  Things  annexed  to  the  freehold. 

Second,  Things  delivered  to  a  person  exercising  a 
public  trade  to  be  carried,  wrought,  worked,  or  ma- 
naged in  the  way  of  his  trade  or  employ. 

Third,  Cocks  and  sheaves  of  com. 

Fourth,  Beasts  of  the  plough  and  implements  of  hus- 
bandry. 

Fifth,  The  instruments  of  a  man's  trade  or  profession. 

The  three  first  sorts  were  absolutely  free  from  dis- 
tress, and  could  not  be  taken  by  the  landlord  though 
there  were  no  other  goods.  The  two  last  were  only 
exempt  sub  modo,  when  there  was  distress  enough  with- 
out taking  them.  Let  us  then  look  to  the  circum- 
stances under  which  the  boat  in  question  was  taken,  in 
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order  to  ascertain  whether  it  can  be  legaDy  btooght 
within  either  of  the  five  grounds  of  exemption. 

The  plaintiff  contends  that  the  boat  was  not  liable  to 
be  distrained ;  because  he  says  in  his  replicatioD,  that 
he  is  a  manufacturer  of,  and  a  trader  and  dealer  in 
alkalies,  and  that  such  manufacture  is  a  manufacture 
of  great  public  benefit;  that  great  quantities  of  salt  are 
required  in  the  manufacturing  such  alkalies,  and  that 
he,  as  such  manufacturer,  requiring  salt  for  the  purpose 
of  his  manufacture,  sent  and  took  his  said  boat  to  the 
salt-works  mentioned  in  this  replication,  and  that  at 
the  time  of  the  seising  and  taking  the  said  boat,  it  was 
at  the  said  salt-works  for  a  temporary  purpose  only, 
and  for  the  benefit  of  trade  and  manufacture,  m.  the 
purpose  of  obtaining,  receiving,  and  taking  salt  from 
such  salt-works  to  his  manufactory,  and  that  the  boat 
did  not  remain  on  the  premises  for  any  unreasonable 
time. 

It  appears  to  me  to  be  clear  that  the  boat  of  the 
plaintiff  cannot  be  said  to  come  within  either  of  the 
first,  third,  fourth,  or  fifth  rules  of  exemption,  nor  can 
it,  but  by  an  over-strained  and  forced  construction,— a 
construction  that  I  do  not  think  the  court  can  adopt 
— be  brought  within  the  second  rule  of  exemption.    If 
this  be  correct,  it  follows  then,  that  tbe  non-liability  to 
distress  must  rest  upon  some  other  foundation ;  and  it 
has  been  contended  at  the  bar,  that  it  can  be  put  upoa 
the  benefit  to  trade  alone.     I  cannot,  however,  find  any 
authority  to  support  that  position  to  the  extent  that  is 
in  this  case  contended  for.     Things  used  in  the  way  of 
trade  are  under  some  circumstances  not  liable  to  dis- 
tress : — a  horse  standing  in  a  smith's  shop  to  be  shod, 
or  in  a  common  inn ;  cloth  or  garments  in  a  tailor's 
shop  ;  materials  for  cloth  in  a  weaver's  shop ;  com  or 
meal  sent  to  the  mill  or  market  (a)  ;  goods  delivered  to 

(«)  Co.  Ui.  47. 
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any  person  in  the  way  of  his  trade,  or  to  a  carrier  for 
hire,  Gisbourn  v.  Hurst  (a) ;  but  in  each  of  these  cases 
the  privilege  from  distress  is  put  on  other  grounds 
than  the  mere  benefit  of  trade.     The  reported  cases 
that  come  nearest  to  the  present  are  those  of  the  yarn 
carried  to  be  weighed  at  a  private  beam,  if  in  the  way 
of  trade.  Head  v.  Burley  (6),  or  of  the  horse  that  had 
carried  corn  to  a  mill  to  be  ground,  and  during  the 
grinding  of  the  corn  was  tied  to  the  mill  door ;  in  these 
cases  the  goods  and  the  horse  taken  were  held  to  be 
privileged  from  distress  for  rent ;  but  the  court,  accord- 
ing to  the  reports,  appears  to  have  mainly  proceeded 
upon  the  ground  of  the  goods  being  under  the  personal 
care  of  their  owner  at  the  time  of  the  taking  (c).     The 
boat  in  the  present  case  had  no  such  protection ;  it  was 
left  by  the  owner,  and  the  privilege  contended  for  is 
put,  as  attaching  to  the  boat,  upon  the  benefit  to  trade 
only.     As,  therefore,  it  does  not  appear  to  me  that  the 
boat  comes  within  either  of  the  five  rules  of  exemption 
laid  down  in  Co.  LitL  47  a.  and  pointed  out  by  the 
court  in  Simpson  v.  Hartopp,  and  as  the  owner  had,  by 
leaving  the  boat,  taken  away  that  protection,  which,  in 
Hetzd  v.  Burley y  was  thrown  round  the  goods,  and  was 
the  ground  upon  which  the  court  held  them  privileged 
from  distress,  I  am  of  opinion  that  the  boat  was  legally 
distrained,  and  that  judgment  must  be  for  the  de- 
fendant. 


1836. 
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Parke  B. — The  facts  of  this  case,  as  they  appear 
on  the  pleadings,  and  so  far  as  they  are  necessary  to 
be  stated,  in  order  to  raise  the  point  discussed  before 
us,  are  these : — 

On  the  lands  out  of  which  the  annuity  issued,  the 


(a)  Salk.  250.  (6)  Cro.  El.  596. 

(c)  Noy,  68  ;  Cro.  El.  549 ;  1  Lord  Raym.  386 ;  3  Burr.  1498 ;  1  Bla. 
B.  483. 
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manufacture  of  salt  was  at  the  time  of  the  seiiiir 
ried  oiii  and  the  produce  of  the  manufacture  was 
sold  generally,  as  an  article  of  merchandizei  to  al 
sons  who  chose  to  buy  it,  and  carry  it  away  in 
boats.  The  plaintiff's  boat  was  lying  in  a  canal  c 
same  lands,  in  the  place  where  the  salt  was  it 
sold  and  delivered  to  customers^  and  for  the  p« 
of  receiving  on  board  salt  by  him  intended 
bought ;  and  before  the  expiration  of  a  reaaonabk 
for  that  purpose^  was  distrained  by  the  defa 
The  fact  that  the  plaintiff  himself  carried  on  a  t 
and  wanted  the  salt  for  the  use  of  that  trade,  as  al 
in  the  replication,  I  do  not  think  it  necessary  to 
sider.  It  does  not  appear  to  me  to  give  the  bi 
greater  privilege,  than  if  it  were  sent  by  a  person 
trader ;  although  it  is  to  be  observed,  that  in  one 
some  of  the  judges  mention  the  trade  of  the  owi 
the  chattel  as  material.    Read  v.  JBurley  (a). 

The  question  then  is,  whether  the  boat  was,  i 
these  circumstances,  privileged  from  distress;  i 
point  of  some  importance,  for  this  is  only  one  am 
many  instances  of  a  similar  nature  which  may  o 
such  would  be  the  case  of  carts  sent  to  be  loadec 
wholesale  warehouse,  or  at  a  land-sale  colliery, 
left  in  a  brewery  or  distillery  to  be  fiUed,  and  the 

It  is  admitted  on  both  sides,  that  there  is  no  de 
case,  which  is  expressly  in  favour  of  the  privilege: 
on  the  other  hand,  that  there  is  none  expressly  ^ 
it.  In  order  therefore  to  decide  the  question,  we 
ascertain  what  the  principle  is  on  which  the  exem 
is  founded,  as  it  is  to  be  collected  from  the  authoi 
and  decide  according  to  that  principle. 

Upon  consideration  of  these  authorities,  it  is 
that  the  principle  of  the  exemption  is  the  public  g 
that  is,  that  all  men  may  freely  and  without  intei 

(a)  Cro.  £1.  596. 
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tion,  or  danger  of  the  loss  of  their  goods^  deal  with        1836. 
those  who  carry  on  trades  or  businesses  for  the  benefit     v^^s/^"^^ 
of  all  indiscriminately!  or  buy  or  sell  in  fairs  or  markets^  ^^ 

and  thus  supply  themseWes  with  the  commodities  of  Orboory. 
life.  Such  being  the  principle,  it  appears  to  me^  that 
in  order  to  give  it  full  effect,  we  ought  to  hold  that  not 
merely  all  chattels  are  privileged  from  distress,  which 
are  placed  on  the  lands  chargeable  with  it,  in  order  to 
have  something  done  with  them  by  the  person  there  car- 
rying on  his  trade,  but  that  all  are  exempt,  which  are 
necessarily  placed  there,  in  order  to  enable  their  owner 
to  enjoy  the  full  benefit  of  the  trade  or  business,  as  it 
is  there  carried  on.  It  is  not,  I  think,  because  the  chat- 
tels are  to  be  worked  upon  on  the  lands  so  chargeable, 
though  that  is  the  most  familiar  case,  but  because  they 
are  necessarily  placed  on  those  lands,  that  the  privilege 
is  allowed  by  the  law ;  and  if  goods  are  necessarily 
placed  there,  in  order  to  enjoy  the  benefit  of  the  trade, 
it  is  immaterial  what  is  to  be  done  with  them. 

I  proceed  to  show  that  this  is  clearly  the  principle 
on  which  the  exemption  is  founded. 

The  proposition  which  is  referred  to  in  some  of  the 
cases  as  a  rule,  and  is  first  laid  down  in  Oisboum  v. 
Surstf  and  adopted  by  Lord  Chief  Justice  WiUes  in 
Simpson  v.  Hartopp  (a)  is,  that  "  those  goods  are  privi- 
leged which  are  delivered  to  any  person  exercising  a 
public  trade  or  employment  to  be  carried,  wrought^  or 
managed  in  the  way  of  his  trade  or  employ/'  This 
proposition  although  perfectly  correct  affirmatively, 
and  quite  comprehensive  enough  to  include  the  cases 
then  under  consideration,  is  confessedly  too  narrow } 
for  it  does  not  include  in  it  many  cases,  in  which  the 
privilege  clearly  obtains ;  as  for  instance  goods  sent  to 
market,  or  a  horse  or  vehicle  sent  with  goods  there,  or 
sent  to,  or  waiting  for  goods  to  be  brought  from  the 

(a)  Willes,  514. 
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placCi  where  the  trade  or  emplojrment  is  canie 
The  rule  must  therefore  be  couched  in  more  coi 
hensive  terms.  I  would  observe,  howeTer,  tlu 
present  case  may  possibly  fall  within  this  narrowi 
finition,  if  the  boat  was  delivered  to,  and  to  be  L 
by  the  trader ;  but  I  incline  to  think  it  is  not  suffic 
averred  in  the  replication,  that  the  persons  canryi 
the  salt-works  were  to  load  the  boat  or  to  have  p 
sion  of  it/  and  therefore  the  boat  cannot  be  said 
in  any  way  delivered  to  the  traders  to  be  by 
*'  wrought  or  managed." 

I  may  also  observe  with  reference  to  one  part  ( 
proposition,  that  there  appears  to  be  no  dispute  (i 
that  the  word  "  public"  is  to  be  understood  to  re 
every  trade  or  employ,  carried  on  generally  h 
benefit  of  any  persons,  who  choose  to  avail  themi 
of  it,  as  distinguished  from  a  special  employmei 
one  or  more  particular  individuals ;  although  it  I 
^*  public*'  in  the  sense,  that  all  the  king's  subjects 
a  right  to  insist  on  the  trader  accepting  their  % 
and  that  an  indictment  or  action  would  he  if  he  di 
— a  predicament  which  is  peculiar  at  this  day  \ 
innkeeper,  or  perhaps  a  carrier  also ;  though 
Holt  in  12  Mod.  484.  considered  it  to  belong  to  all 
trades  which  a  man  professed  to  carry  on  for  al 
sons  indiscriminately. 

I  shall  now  proceed  to  consider  the  authorities, 
first  is  the  Year  Book  22  Ed.  4.  40.  Brian  whc 
chief  justice  seems  to  put  the  privilege  from  distre 
the  ground  that  the  goods  were  with  the  trad( 
authority  of  law :  that  is,  that  the  trader  was  bou 
receive  them,  and  had  a  lien  on  them,  a  rule  \ 
would  unquestionably  be  too  limited  at  this  time ; 
indeed  the  chief  justice  was  only  citing  the  caj 


(a)  See  Adams  v.  Crane,  3  Tyr.  R.  326 ;  Bnwn  t.  SheviU,  2  A 
Ellis,  146. 
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exemption  from  distress,  to  show  that  such  chattels  1836. 
were  not  distrainable,  however  long  they  were  left  on  the 
lands  demised,  on  account  of  the  obligation  to  receive, 
and  the  consequent  lien.  In  thenextcase(a)  the  court  say  Gregory. 
that  ''things  in  a  common  inn  cannot  be  distrained, /or 
the  prgudice  it  would  came  to  the  common  weal,  nor  in 
a  market  or  fair  where  things  are  taken  to  be  bought." 
Here  the  benefit  to  the  public,  from  free  communication 
and  buying  and  selling,  is  clearly  avowed  to  be  the 
principle  on  which  the  exemption  proceeds.  So  in  the 
third  case,  which  is  la  Brooke^ ^  Abridgment,  tit.  Distress^ 
251.  pi.  70.  which  is  as  follows : — "  Vide  libro  Rastell 
que  stuffe  mise  ove  tailor,  fuller,  shcreman,  weaver, 
miller,  et  hujusmodi  ne  seront  distreine,  car  ceux  arti- 
ficers sont  pour  le  common  weale  et  eadem  lex  alibi  de 
equo  in  communi  hospitio."  It  then  goes  on  to  say 
that  the  artificers  and  innkeepers  have  both  a  lien  on 
the  goods. 

The  rule  laid  down,  by  Co,  Litt.  47  a„  is  in  these 
terms.  After  stating  that  a  distress  must  be  of  things, 
whereof  a  valuable  property  is  in  somebody,  he  says 
valuable  things  shall  not  be  distrained  for  rent,  for 
benefit  and  maintenance  of  trades,  which  by  consequent 
are  for  the  common  loealth,  and  are  there  by  authority 
of  law ;  as  a  horse  in  a  smith's  shop,  shall  not  be  dis- 
trained for  the  rent  issuing  out  of  the  shop,  nor  the 
horse  &c.  in  the  hostry,  nor  the  materials  in  a  weaver's 
shop  for  making  of  cloth,  nor  cloth  or  garments  in  a 
tailor's  shop,  nor  sacks  of  corn  or  meat  in  a  mill,  nor  in 
a  market,  nor  anything  distrained  for  damage  feasant, 
for  it  is  in  custody  of  the  law ;  and  the  like. 

This  rule  certainly  does  not  confine  the  privilege  to 
goods  delivered  to  another  to  be  carried,  wrought  or 
managed  by  him  in  the  way  of  his  trade.  It  states  the 
principle  of  the  exemption  to  be  the  common  good  for 

(a)  7  H.  7.  8.  6. 
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1836.  the  maintenance  of  trades,  and  it  then  gives  illastntioos 
of  that  principle,  many  of  which  are  cases  of  goods  so 
vf"**  delivered,  but  not  all;  for  the  horse  in  the  hostry,  and 
Gasgoay.  goods  sent  to  a  fair  or  market,  are  not  so  delifeied. 
Lord  Chief  Baron  Gilbert  in  his  work  on  Distresses, 
p;  S5.  states  the  rule  to  be  as  follows  :  **  Things  sent 
to  public  places  of  trade,  as  cloth  in  a  tailor's  shop^ 
yam  in  a  weaver's,  a  horse  in  a  smith's  forge,  and  the 
like,  are  not  distrainable ;  for  it  is  of  public  utiUty  that 
the  shops  of  traders  should  be  privileged  from  the  kris 
distress  for  his  rent ;  for  otherwise  no  man  could  supply 
himself  with  the  necessaries  of  life,  without  the  danger 
of  losing  them  for  another's  debt,  and  therefore  the 
landlord  cannot  distrain  these  things  for  the  rent  of  the 
shop." 

Mr.  Justice  Blachstone  in  the  3d  Book  of  his  Com' 
mentaries,  p.  7,  adopts  pretty  nearly  the  same  langusge 
of  Lord  Chief  Justice  Gilbert.  '^  Valuable  things  in 
the  way  of  trade  shall  not  be  liable  to  a  distress,  as  a 
horse  standing  in  a  smith's  shop  to  be  shoed,  or  at  a 
common  inn,  or  cloth  at  a  tailor's  house,  or  com  sent 
to  a  mill ;  for  all  these  are  protected  and  privileged  for 
the  benefit  of  trade,  and  are  supposed  in  common  pre- 
sumption, not  to  belong  to  the  owner  of  the  house,  but 
to  his  customers." 

The  principle  upon  which  the  exemption  is  founded, 
appears  therefore,  I  think,  with  great  distinctness,  from 
these  authorities,  to  be  the  protection  of  trade,  that  is, 
not  directly  for  the  encouragement  of  the  traders  them- 
selves, but  in  order  that  all  the  king's  subjects  may 
freely  enjoy  the  benefit  of  trading  with  them,  and 
supply  themselves  with  the  necessaries  and  commodities 
of  life ;  and  where  the  expression  is  used  that  "  goods 
are  deposited  by  authority  of  law,*'  I  take  the  meaning 
to  be,  that  in  case  of  trades  which  are  public  (in  the 
sense  in  which  I  consider  that  term  to  be  used)  and  of 
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public  markets,  the  law  gives  authority  to  all,  to  bring 
those  goods  on  the  land  in  which  such  trade  or  market 
is  carried  on,  by  impHcation  from  the  fact  of  its  being 
80  carried  on  for  the  use  and  benefit  of  all  persons ;  and 
that  the  principle  of  the  rule  is  public  good,  and  the 
freedom  of  commerce,  is  recognized  in  several  modern 
cases,  among  others  that  of  Gilman  v.  Elton  and 
ThamsoH  v.  McLshiter, 

If  this  be  the  principle  of  the  rule  of  exemption,  it 
seems  to  be  inconsistent  with  the  established  mode  of 
judicial  decision,  to  lay  down  a  rule  which  is  to  include 
one  class  of  goods  only^  which  fall  within  the  mischief 
which  the  law  is  meant  to  remedy,  and  to  exclude 
another  equally  within  the  same  mischief;  merely,  be- 
cause there  is  no  case  in  which  it  has  yet  been  held  that 
such  goods  are  privileged.  A  reference  to  the  modern 
cases  as  well  as  the  language  of  the  text  books  them- 
selves shows,  that  the  early  instances,  those  of  inn- 
keepers, smiths,  tailors,  fullers,  weavers,  and  millers, 
are  treated  only  as  examples  of  the  rule:  not  as  has 
been  observed  by  Mr.  Justice  Park  and  Mr.  Justice 
Richardson  in  Gilman  v.  Elton  (a),  as  limiting  or  com- 
prehending the  whole  exception,  but  merely  by  way  of 
illustration.  And  accordingly,  the  exemption  has  been 
allowed  in  cases  within  the  same  mischief,  such  as  fac- 
tors {Jb\  wharfingers  (c),  auctioneers  (d ),  and  finally 
carcass  butchers  (e) ;  in  all  which  cases  goods  are 
necessarily  placed  in  their  hands ;  necessarily,  I  mean, 
in  this  sense,  that  they  must  be  placed  there,  if  the 
public  who  choose  to  become  their  customers,  are  to 
have  the  full  benefit  of  those  trades  in  the  mode  in 
vhich  the  traders  choose  to  carry  on  their  trade,  and 
have  held  themselves  out  to  the  public  as  carrying  it 

(o)  3  Br.  &c  Bing.  82.  (6)  Gilman  v.  Elton,  3  B.  &  B.  75. 

(c)  ThomHm  t.  Mashiter,  1  Bing.  283.     (d)  Adam  t.  Crane,  3  Tyr.  380. 
(e)  Brown  v,Sh€viU,  2  Ad.  &  £11.  146. 
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on :  for  in  most  of  the  establbhed  instances  of  exemp- 
tion, it  is  not  a  matter  of  absolute  necessityi  tbtt  the 
customer  should  deliver  his  goods  into  the  hands  of 
another.  He  might  send  for  a  tailor,  smith,  or  weaver, 
or  carcass  butcher,  to  his  own  house — and  he  might 
sell  his  goods  by  auction,  or  otherwise,  on  his  own  pre- 
mises ;  but  if  he  wishes  to  employ  the  trader  in  the 
mode  in  which  he  carries  on  his  trade,  lie  cannot  help 
placing  the  goods  in  his  possession. 

If,  then,  goods  in  the  hands  of  such  traders  are 
exempt,  when  necessarily  placed  on  the  premises 
charged  with  the  rent,  in  order  to  enable  all  persons  to 
have  the  benefit  of  the  trade  there  carried  on  by  the 
working  or  managing  the  goods,  and  that  for  the  good 
of  the  public,  and  on  the  principle,  that  it  is  to  be  pro- 
tected, it  seems  to  me  that  all  goods  ought  equally  to 
be  exempt  upon  the  same  principle,  when  necessaril; 
placed  there  in  order  to  give  all  persons  the  benefit  of 
such  trade,  though  it  may  not  be  received  in  the  same 
way.  The  ground  of  the  exemption  is  not,  that  the 
goods  are  to  be  worked  up  or  managed,  but  that  they 
are  necessarily  placed  on  the  premises  of  the  trader,  in 
the  way  of  his  trade ;  if  that  trade  is  to  be  made  avail- 
able to  the  public,  what  is  to  be  done  with  them  is 
immaterial. 

In  the  present  case,  the  carrying  on  of  the  trade  in 
the  mode  in  which  the  salt  manufacturer  held  himself 
out  as  carrying  it  on,  that  is  by  selling  salt  to  all  who 
should  send  their  boats  to  his  works,  necessarily  re- 
quired in  order  to  enable  the  public  to  avail  themselves 
of  the  trade,  that  they  should  send  their  boats  there: 
and  if  so,  it  seems  to  me,  that  upon  the  principle  of 
the  protection  of  trade,  for  the  benefit  of  the  cus- 
tomers, the  boats  sent  for  that  purpose  were  not  liable 
to  be  distrained^    If  they  were,  it  would  follow  that 
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the  salty  if  loaded  on  board,  would  be  distrainable  also, 
for  no  distinction  could  be  made. 

It  is  no  objection  in  my  mind^  that  the  owner  of  the 
boat  might  possibly,  if  he  had  pleased,  have  brought 
himself  within  another  exemption  from  distress,  founded 
on  an  entirely  different  principle,  by  keeping  the  boat 
in  the  actual  possession  of  himself  or  his  servants, 
during  the  whole  time  it  was  placed  on  the  premises 
charged  with  the  rent.  I  can  find  no  trace  of  autho- 
rity for  saying,  that  the  privilege  of  exemption  for  the 
benefit  of  trade,  has  ever  been  limited  to  those  cases, 
in  which  the  owner  of  the  chattel  could  not  have  done 
so ;  on  the  contrary,  in  the  case  of  the  blacksmith,  it  is 
clear  that  the  owner  of  the  horse  might  have  waited 
and  kept  watch,  during  the  time  that  his  horse  was 
shoed,  and  yet  that  is  one  of  the  established  cases  of 
exemption.  In  other  acknowledged  instances  of  ex- 
emption the  same  might  have  been  done,  though  with 
more  inconvenience.  If  a  coat  was  delivered  to  a  tailor 
to  be  mended,  would  the  privilege  depend  upon  the 
length  of  time  which  the  repairs  would  require,  and 
would  it  cease  to  exist,  if  the  time  was  so  short,  that 
the  owner  might  have  conveniently  waited? 

I  conceive  that  this  circumstance  makes  no  differ- 
ence, and  no  where  is  it  said  that  the  privilege  is  con- 
fined to  those  cases,  in  which  the  owner  could  not  have 
conveniently  kept  possession  during  the  time  that  the 
chattel  was  deposited  on  the  lands  charged  with  the 
rent.  The  exemption  was  introduced  for  the  freedom 
of  trade,  and  the  benefit  of  the  community :  and  that 
principle  requires  that  the  goods  should  be  protected 
when  placed  on  the  premises  of  a  trader,  without  im- 
posing on  the  owner  the  inconvenience  of  keeping  a 
constant  watch  over  them;  and  I  think,  for  the  reasons 
above  given,  it  applies  to  every  case  in  which  a  chattel 
is  necessarily  brought  on  the  premises  of  a  trader,  in 
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1836.       order  to  enable  the  owner  to  enjoy  the  benefit  of  the 
trade. 

I  have  before  observed  that  there  is  no  authority 
Gft£GORy.  expressly  deciding  against  the  privilege  as  I  hive 
stated  it,  nor  is  there  any  which  is  even  impliedly 
against  it.  The  only  modem  case  in  which  the  privi- 
lege has  been  held  not  to  exist  was  that  of  Wood^. 
Clarke  {a),  in  which  it  was  decided,  that  stocking 
frames  sent  with  materials  to  a  weaver  were  not  exempt; 
for  it  was  properly  held  that  the  fact  of  the  frame  and 
materials  being  sent  together,  made  no  difference;  and 
that  it  was  not  necessary  for  the  protection  of  trade, 
that  the  privilege  should  exist  with  respect  to  imple- 
ments of  trade,  whether  sent  by  the  employer  or  hired 
or  borrowed  from  another. 

For  these  reasons  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  our  judgment. 

Lord  Abingbb  C.  B. — I  agree  with  my  brothos 
BoUand  and  Alderson  that  our  judgment  ought  to 
be  for  the  defendant*  By  the  general  rule  of  law 
all  goods  found  upon  premises  of  a  tenant  who  is 
indebted  to  his  landlord  for  rent  are  liable  prima  facu 
to  distress.  That  is  the  general  rule.  The  courts  of 
justice  have  engrafted  upon  that  rule  certain  excep- 
tions, and  by  these  exceptions,  when  clearly  established, 
we  are  bound.  The  question  in  this  case  is,  whether 
this  is  one  of  those  exceptions?  Now  it  is  not  the  ex- 
ception of  the  goods  being  in  the  personal  possesion 
of  the  party  to  whom  they  belong ;  that  is  one  of  the 
exceptions,  and  is  founded  on  a  paramount  rule  that 
there  shall  be  no  exercbe  of  any  right,  which  b  accom- 
panied with  the  danger  of  breaking  the  public  peace. 
In  that  respect  the  goods  are  protected ;  not  only  if  the; 
belong  to  a  stranger,  but  if  the  tenant  himself  is  ridii^ 

(a)  1  Tyr.  R.  314. 
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a  horse  on  bis  own  preroiseSi  that  is  not  the  subject  of 
distress,  for  the  same  reason.    Another  exception  is, 
where  the  goods  are  going  tO|  or  perhaps  coming  from, 
a  public  fair  or  market,  to  which  all  mankind  are  in- 
vited, or  supposed  to  go  for  the  immediate  purposes  of 
their  own  traffic.    A  third  exception,  within  which  it  is 
attempted  to  bring  the  present  case,  is  where  the  trade 
is  of  such  a  nature  as  that  the  goods  which  are  em* 
ployed  upon  the  premises  are  wrought  or  manufac* 
tured,  or  that  something  is  done  with  them  there. 
Now  looking  at  every  one  of  the  cases  in  which  that 
exception  has  been  acknowledged  or  established,  it 
will  be  found  that  the  trade  itself  consists  in  dealing 
with  other  men's  goods.    Take  the  familiar  example  of 
the  blacksmith's  shop ;  the  landlord  there  does  not  let 
to  the  blacksmith  his  shop  that  he  may  shoe  his  own 
horses  only,  but  takes  a  rent  from  the  man  for  exer* 
cising  a  trade  which  consists  in  shoeing  other  people's 
horses.    If  the  landlord  were  allowed  to  distrain  the 
horses  sent  to  be  shod  in  that  shop,  he  would  in  fact 
be  destroying  the  trade  for  which  he  was  receiving 
rent.     So  in  the  case  of  a  tailor;  formerly  the  practice 
was  not  for  tailors  to  furnish  their  customers  with  the 
goods  themselves,  but  to  receive  the  cloth,  and  work  it 
up  into  garments  ;  therefore  a  tailor  was  supposed  to 
come  within  the  rule,  for  his  trade  was  understood  to 
consist  in  working  up  other  men's  materials.    So  of  the 
wharfinger  whose  trade  consists  in  receiving  and  ac- 
cepting, as  a  deposit,  other  men's  goods,  and  not  his 
own.     So  of  a  factor  who  has  no  goods  of  his  own  to 
carry  on  his  trade,  and  whose  trade  therefore  consists 
entirely  in  dealing  with  other  men's  goods.    Now  I 
cannot  see  that  this  case  is  similar  to  any  one  of  these. 
This  is  the  case  of  a  boat  being  found  upon  the  pre- 
mises of  the  tenant ;  the  boat  is  sent  there  for  the 
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MUSPRATT 
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purpose  of  receiving  a  cargo  of  salt,  but  the  cargo  not 
being  ready,  the  boat  is  left  on  the  premises,  not  in  the 
possession  of  the  plaintiff.    Then  it  is  like  any  other 
goods  on  the  premises.    The  boat  was  not  sent  there 
for  the  purpose  of  being  repaired,  in  which  case  1  do 
not  know  that  the  principle  would  not  extend  to  a  hoat 
builder  under  certiun  circumstances ;  neither  did  the 
trade  which  the  tenant  carried  on  consist  in  dealing 
with  other  men's  boats  or  property ;  I  do  not  agree 
that  it  was  necessary  to  the  trade  that  other  men's 
boats  should  come  there ;  nor  do  I  see  that  if  the  cargo 
of  salt  had  been  shipped  into  the  boat,  and  allowed  to 
remain  on  the  premises,  not  in  the  possession  of  the 
plaintiff,  it  would  have  been  free  from  distress.    If  the 
cargo  itself  would  not,  why  should  the  boat  be  t   There 
is  no  case  that  I  know  of,  in  which  the  goods  have 
been  held  to  be  liable  to  distress,  where  the  carriage  is 
exempt.    Therefore  in  this  case,  as  the  salt  itself  was 
not  exempted,  so  I  say  the  boat  was  no  more  exempted; 
for  the  boat  is  but  the  adjunct  and  follows  the  same 
rule  as  the  goods  loaded  in  the  boat  may  be  bound 
by.     It  may  be  true  that  there  might  be  more  public 
convenience  in  the  rule  suggested  by  my  brother  Parke 
than  in  the  other ;  I  do  not  profess  to  have  any  opinion 
upon  that  subject,  and  I  am  afraid  of  trusting  to  my 
own  judgment  with  regard  to  the  public  good,  as  a 
principle  upon  which  we  are  to  make  rules  or  to  en* 
graft  exceptions.     I  do  not  know  whether  the  time 
may  not  come  when  the  public  good  may  require  that 
all  goods  should  be  exempted  from  distress ;  it  is  not 
very  long  ago  since  I  met  with  a  suggestion  made  by 
an  ingenious  foreigner  for  settling  disputes  in  Ireland; 
that  suggestion  was  that  every  tenant  should  be  deckred 
to  have  an  absolute  right  in  the  land  he  occupied  (a); 

(a)  See  Raumer's  England  in  1835,  Vol.  3.  p.  198. 
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and  I  have  no  doubt,  that  under  certain  influence,  that 
might  soon  become  a  very  popular  opinion  in  Ireland. 
In  a  case  perfectly  new,  to  which  the  law  furnishes  no 
analogy,  where  the  judges  are  called  on  first  to  esta- 
blish  a  rule,  we  must,  according  to  our  own  imperfect 
lights  of  public  convenience,  advert  to  it,  for  such  is  the 
nature  of  the  law  of  England,  and  indeed  of  the  law  of 
all  countries,  that  cases  not  provided  for  by  the  con- 
templation of  the  legislature  must  as  they  arise  be  de« 
termined  by  the  good  sense  of  the  judges,  in  analogy, 
as  far  as  they  can,  to  the  former  cases ;  and  if  that 
analogy  is  not  perfect,  if  it  cannot  be  traced  satisfac- 
torily to  the  understanding,  so  as  to  find  some  principle 
established  by  decided  cases  or  rules,  which  may  meet 
the  immediate  case,  then  we  are  at  liberty  to  consider 
which  is  the  safest  course  to  adopt  for  the  public  con- 
venience, and  must  exercise   our  own  limited  judg- 
ment as  to  what  may  be  most  for  the  public  conve- 
nience.   It  appears  to  me  that  this  case  does  not  fall 
within  any  one  of  the  exceptions  I  have  adverted  to, 
and  that   there  is  no  decided  case  analogous  to  it. 
£very  one  of  the  excepted  cases  is  a  case  in  which  the 
trade  is  one  that  consists  in  dealings  with  other  men's 
goods ;  that  being  the  principle,  it  appears  to  me  that 
I  must  agree  with  the  other  learned  judges,  that  the 
judgment  should  be  for  the  defendant. 


1836. 
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Judgment  for  the  defendant. 
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Between 

George  Hood,  William  Shaw,  Thomas 
Trapford  and  Henry  Welch      .        Plaintiffs, 

and 

James  Pimm  and  Samuel  Potter      .       Defendants. 

By  inden-     rPHIS  IS  a  case  directed  by  his  Honor  the  Master  of 
ture  between      -■-    the  Rolls  for  the  opinion  of  this  court.    The  ftcU 

E,  P.  and  * 

Itabel  his  wife  were, 

an? ^ir!'??"/ '  ^^^^  ^y  intlenture  of  lease  and  release,  dated  the 
the  other  part,  30th  and  31st  of  December  1726,  the  release  being 
tling  certain^  ^^^^  between  Edmund  Parker  of  the  first  part,  Gil- 
hereditaments,  lert  Cheshire,  the  elder,  and  Isabel  Cheshire,  of  the 
with  W.  r.  second  part,  and  Samuel  Cheshire  and  John  Leaper  of 
^^A  h'^'if-  ^ '  ^^  third  part,  being  the  settlement  executed  previously 
would  stand  to  a  marriage  then  intended  between  the  said  Edmund 
ofsu^hSi-  -P«^*^  and  Isabel  Cheshire;   the  freehold  herediti- 

taments  to  his,  ments  in  question  of  which  the  said  Edmund  Parker 
E.  P/s  use  for  ^,  •      i   •     i*         •       i     • 

life  remainder  ^^^  ^"^^  seised  in  fee  simple  m  possession,  were,  in 
to  the  use  of  consideration  of  such  intended  marriage,  settled  by  him 
for  her  life,  to  the  use  of  himself,  the  said  Edmund  Parker,  for  his 
withremamder  |jfg    ^j^jj  remainder  to  the   use  of  trustees   therein 

(after  limita- 
tions to  the       named,  and  their  heirs,  during  his  life,  in  trust  to  sup- 

d^°^  ht*  r  of  P^^^  contingent  remainders,  with  remainder  to  the  u« 
the  marriage,)   of  the  said  Isabel  Cheshire,  his  then  intended  wife,  for 

to  the  use  of 

the  heirs  and  assigns  of  the  said  Isabel,  the  wife  of  the  said  £.  P.  for  ever.  There 
was  no  issue  of  the  marriage.  Isabel  survived  her  husband,  E.  P.,  and  died  about 
1782,  having  devised  the  property  in  question  to  £.  ir.  In  1782  £.  IF.  levied  a 
fine  thereof  with  proclamations,  sur  conuzance  de  droit  come  ceo,  to  enure  to  the  use 
of  herself  in  fee  simple,  and  died  seised  twelve  years  after,  having  devised  the 
property  by  will,  dated  April  1794.  A  contract  was  entered  into  by  the  plaintiflfe 
and  defendants  for  selling  the  property  to  the  defendants,  and  the  question  was 
on  Isabel  P.'s  right  to  devise,  as  having  been  seised  in  fee  under  the  rule  in  SkeUif'^ 
case,  and  whether  JE.  IF.,  at  the  date  of  her  will,  was  seised  in  fee  of  the  property 
in  question.  Tlie  Court  certified  to  the  Master  of  the  liolls  that  she  was,  and 
com7n,  semb,  without  reference  to  the  fine  by  E,  W. 
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her  life,  with  remainder  to  the  use  of  the  first  and  other        1836. 

sons  of  the  said  Edmund  Parker,  by  the  said  Isabel    ^"^y^^""^"^ 

•'  ,  Hood 

Cheshire^  successively  in  tail  male,  with  remainder  to  and  Olivers 
the  daughters  of  the  said  Edmund  Parker ,  by  the  said  p*' 
Isabel  Cheshire^  as  tenants  in  common  in  tail,  with  re-  and  Another. 
mainder  to  the  use  of  the  right  heirs  of  the  said  Ed- 
mund Parker  for  ever.  And  in  the  said  indenture  of 
release  and  settlement  was  contained  a  proviso  and 
declaration  that,  in  case  the  said  Isabel  C/ieshire  should 
have  no  issue  of  her  body  to  be  begotten  by  the  said 
Edmund  Parker^  or  there  being  such,  all  of  them 
should  happen  to  die  before  they  or  any  of  them  should 
attain  the  age  of  twenty-one  years,  or  marry,  then  it 
should  be  lawful  for  the  said  Isabel  Cheshire^  at  any 
time  during  her  life,  by  any  deed  or  writing  to  be  by 
her  executed  in  the  presence  of  two  or  more  credible 
witnesses,  to  charge  all  or  any  and  every  of  the  afore- 
said premises  with  the  payment  of  any  sum  or  sums  of 
money  not  exceeding  in  the  whole  the  sum  of  400/.,  to 
such  person  or  persons,  and  for  such  use  and  uses  as 
she  should  think  fit 

That  the  marriage  between  the  said  Edmund  Parker 
and  Isabel  Cheshire  was  soon  after  solemnized. 

That  by  an  indenture  dated  the  13th  day  oi  March 
1733,  made  between  the  said  Edmund  Parker  and 
Isabel,  bis  then  wife,  of  the  one  part,  and  William 
J\irner  of  the  other  part,  it  was  witnessed  that  the  said 
Edmund  Parker,  for  settling  the  messuages  and  here- 
ditaments thereinafter  mentioned  according  to  his  good 
liking  and  satisfaction,  did  covenant  with  the  said 
William  Turner  that  he,  the  said  Edmund  Parker,  and 
his  heirs  would  for  ever  thereafter  stand  and  be  seised  of 
the  hereditaments  in  question,  and  the  reversion  t/iereof 
to  the  use  of  the  said  Edmund  Parker  during  his  life, 
without  impeachment  ofwaste,with  remainder  to  the  use 
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1836.       of  the  said  Isabel  Parker  for  her  life,  with  remotmler  to 
the  use  of  the  first  and  other  sons  of  the  said  Edjaaad 


and  ^ers     Porker  by  the  said  Isabel^  his  wife^  in  tail  nude,  with 
V*  remainder  to  the  use  of  the  daughters  of  the  said  mar- 

PflCM 

and  Another,  riage  as  tenants  in  common  in  tail,  with  remainder  to  the 
use  of  the  heirs  and  assigns  of  the  said  Isabel,  the  mfe 
of  the  said  Edmund  Parker,  for  ever. 

That  there  was  no  issue  of  the  said  marriage. 

That  the  said  Edmund  Parker  departed  this  life 
prior  to  the  date  of  the  next  hereinafter  mentioned 
deed  poll,  leaving  the  said  Isabel  Parker,  then  tus 
widow,  him  surviving. 

That  by  a  deed  poll  under  the  hand  and  seal  of  die 
said  Isabel  Parker,  dated  13th  day  of  September  1765, 
after  reciting  the  first-mentioned  indenture  of  settle- 
menty  so  far  as  respects  the  power  thereby  given  to  her 
to  charge  the  said  premises  with  the  said  sum  of  4001., 
and  reciting  that  she  had  no  issue  by  the  said  Edtmad 
Parker,  it  was  witnessed  that  she,  the  said  Isahd 
Parker,  being  desirous  to  carry  such  power  into  execu- 
tion, for  divers  causes  and  considerations,  in  pursuance 
of  the  power  so  given  and  reserved  by  the  said  therein 
recited  indenture  of  release,  and  of  all  other  powers 
and  authorities  to  her  in  that  behalf  given  or  reserved, 
did,  by  such  deed  or  writing  by  her  executed  in  the 
presence  of  two  credible  witnesses,  charge  the  premises 
in  question  (together  with  other  hereditaments)  with 
the  payment  of  the  said  sum  of  400/. ;  and  did  thereby 
appoint  and  direct  the  payment  thereof  to  Elizabeth 
Wolley,  of  the  said  parish  of  St,  Werburg,  widow,  who 
then  lived  with  her,  the  said  Isabel  Parker,  as  a  com- 
panion, her  executors,  administrators,  and  assigns,  to 
be  paid  to  her,  the  said  Elizabeth  Wolley,  immediately 
upon  her,  the  said  Isabel  Parker^s,  death ;  and  it  was 
thereby  provided,  that  if  she,  the  said  Isabel  Parker, 
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should  at  any  time  during  her  life  be  desirous  and        1836. 
minded  to  determine,  and  revoke  and  determine  the     ^^^^^^^^ 

ffonn 

said  deed  poll,  and  the  charge  and  appointment  by  her     and  Others 
thereby  charged  and  appointed,  it  should  be  lawful  for  **• 

her  from  time  to  time,  and  at  any  time  during  her  life,  and  Another. 
by  any  other  deed  or  writing  by  her  executed  in  the  pre- 
sence of  two  credible  witnesses,  to  revoke  and  detennine 
the  same ;  and  by  the  same  deed  or  writing  to  charge 
all  and  every  the  aforesaid  hereditaments  with  the  pay- 
ment of  the  said  sum  of  400Z.  to  such  person  or  persons, 
and  for  such  use  and  uses  as  she  should  think  fit. 

That  the  said  Isabel  Parker  did,  in  such  manner  as 
is  by  law  required  for  the  validity  of  devises  of  freehold 
estates,  sign  and  publish  her  last  will  and  testament  in 
writing,  bearing  date  the  6th  day  of  April  1778,  and 
thereby,  after  directing  the  payment  of  her  just  debts, 
and  giving  certain  pecuniary  legacies  as  therein  men- 
tioned, declared  that  as  concerning  the  house  she  then 
lived  in  in  Derby  aforesaid,  and  all  the  buildings,  or- 
chards, gardens^  hereditaments  and  appurtenances  to 
the  same  belonging  (being  the  premises  in  question) 
and  all  her  real  estate,  that  she  had  power  to  dispose 
of  and  could  devise,  and  all  her  personal  estate  after 
payment  of  her  debts,  legacies,  and  funeral  expenses, 
and  subject  thereto,  she  gave,  devised,  and  bequeathed 
the  same  and  every  part  thereof  to  the  said  Elizabeth 
Wolley^  her  heirs,  executors,  administrators,  and  as- 
signs, and  the  said  testatrix  thereby  appointed  the  said 
Elizabeth  Wolley  sole  executrix  of  her  said  will. 

That  the  said  Isabel  Parker  afterwards  died  without 
having  revoked  or  altered  her  said  will,  which  on  the 
19th  day  of  February  1782,  was  proved  by  the  said 
Elizabeth  Wolley  in  the  diocesan  court  of  the  Bishop 
of  Litchfield  and  Coventry, 

That  by  an  indenture  dated  31st  of  May  1782,  and 
made  between  the  said  Elizabeth  Wolley  of  the  one 

VOL.  I.  4  c 
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I83&  V^^^f  and  Thomas  Eaton,  gentleman,  of  the  other  pait: 

^^^^^^^^  It  was  witnessed,  that  for  settling  and  assuring  the 

and  Others  ™68suage,  nialthouse,  lands,  and  hereditaments  diere- 

V.  inafter  mentioned,  to  and  upon  the  uses,  intents,  and 

Pimm 
tnd  Another    purposes  thereinafter  declared,  and  in  consideradon  of 

10s.  to  the  said  Elizabeth  Wolleif  paid  by  the  said 
Thomas  Eaton,  she,  the  said  Elizabeth  WoUey,  did 
covenant  with  the  said  Thomas  Eaton  that  she  would, 
as  of  the  then  present  Hilary  or  some  other  subse- 
quent term,  acknowledge  and  levy  in  due  form  of  law, 
in  hb  Majesty's  Ck>urt  of  Common  Pleas  at  WtstmiMr 
ater,  before  his  Majesty's  justices  of  the  same  court, 
unto  the  said  Thomas  Eaton,  and  his  heirs,  one  fine 
sur  conuzance  de  droit  come  ceo,  &c.,  with  proclamatiooB 
to  be  thereupon  had  of  the  premises  in  question,  there- 
tofore the  estate  of  the  said  Edmund  Farier,  then  late 
in  the  possession  of  the  ssAd  Isabel  JParker,  widow, 
deceased,  and  then  of  the  said  Elizabeth  Wolley;  and 
it  was  declared  that  the  said  fine  should  enure  as  to 
the  premises  to  the  use  of  the  said  Elizabeth  WoUeif, 
her  heirs  and  assigns  for  ever. 

That  in  Trinity  term  in  the  22nd  year  of  the  reign  of 
his  late  Majesty  George  3d,  a  fine  sur  conuzaiux  de  droit 
come  ceo,  &c.  with  proclamations  was  levied  of  the  same 
premises,  pursuant  to  the  said  covenant,  wherein  the 
9A\A  Thomas  Eaton  was  phantifi^,  and  the  said  EHza- 
beth  Wolley  was  deforceant. 

That  the  said  Elizabeth  Wolley  signed  and  published 
her  last  will  and  testament,  dated  the  30th  day  of  April 
1794,  to  the  effect  therein  mentioned. 

That  a  contract  had  been  entered  into  for  the  sale  of 
the  said  hereditaments  by  the  plaintiffs,  the  said  George 
Hood  and  John  Welch,  deceased,  and  the  defendant, 
the  said  Samuel  Potter,  to  the  defendant,  the  said  Jama 
Pimm,  and  a  bill  has  been  filed  in  the  High  Court  of 
Chancery  by  the  said  plaintiff,  George  Hood,  and 
others,  against  the  said  James  Pimm  and  Samuel  Potter^ 
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for  a  specific  performance  of  the  said  contract,  which        1836. 
cause  is  still  pending,  and  the  question  for  the  opinion  ' 

of  the  court  is,  and  Otben 

Whether  the  said  Elizabeth  Wolley  was,  at  the  date         -p^'uu 
of  her  said  will,  seised  in  fee  of   the  hereditaments    and  Another, 
hereinbefore,  and  the  pleadings  in  the  said  cause  men- 
tioned to  have   been   sold   by  the    plaintiffs,  George 
Hood  and  John  Welch^  deceased,  and  the  defendant, 
Samuel  Potter,  to  the  defendant,  James  Pimm, 

This  case  was  argued  in  ^Easter  term  1834(a)  before 
Lord  Lyndhurst  C.  B.,  Vaughan^  Bolland,  and  Gurney 
Bs.  by 

Coote  for  the  plaintiffs.  Elizabeth  Wolley,  at  the 
date  of  her  will,  was  seised  in  fee  of  the  hereditaments 
sold  by  the  plaintiffs.  Hood  and  Welch,  and  the  de- 
fendant. Potter,  to  the  defendant,  Pimm ;  first,  under 
the  deed  of  13  March  1733,  which  is  a  covenant  by 
JEdmund  Parker,  the  tenant  in  fee  and  settlor,  to  stand 
seised  to  the  use  of  himself  for  life,  with  remainders  to 
the  use  of  his  wife,  Isabel  Parker,  for  life,  of  his  and 
her  sons  in  tail  male,  of  his  and  her  daughters,  as 
tenants  in  common  in  tail,  with  remainder  to  the  use  of 
the  heirs  and  assigns  of  hb  wife  Isabel  for  ever ;  and, 
secondly,  under  the  fine  levied  by  the  said  Elizabeth 
Wolley,  to  secure  the  possession  she  obtained  under 
the  will  of  Isabel  Parker;  which  fine  operated  by  non- 
claim. 

As  to  the  first  point,  the  rule  in  Shelley's  case  applies, 
that  where,  in  any  instrument,  an  estate  for  life  is  given 
to  the  ancestor,  and  afterwards  by  the  same  instrument 
the  inheritance  is  limited  either  mediately  or  imme- 
diately to  his  heirs,  or  the  heirs  of  his  body,  as  a  class 
to  take  in  succession  as  heirs  to  him,  the  word  "  heirs" 

(a)  21  April.  This  case  did  not  form  part  of  the  reports  of  that  term 
on  account  of  the  certificate  not  having  been  sent  to  the  Master  of  the  Rolls 
for  several  terms  after.     It  afterwards  proved  very  difficult  to  obtain  a  copy. 

4c2 
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1836.        is  a  word  of  limitation,  and  not  of  purchase,  ao 

"^^     ancestor  takes    the  whole   estate;     that    is,  the 

and  Others     estates   coalesce  in  him  as  one   estate  of  inheri 

p^'  in  possession,  if  the  limitation   be   immediate,  ai 

and  Another,    remainder,  if  it  is  mediate  (a).     There  is  no  exec 

to  this  rule ;  for  the  cases  in  which  the  estate  of  th< 
has  not  coalesced  with  the  prior  estate  of  freeh< 
the  ancestor,  are  cases  in  which  the  court  has 
enabled  to  consider  the  word  ''  heirs*'  to  have  the  i 
ing  of  *'  sons  and  daughters^"  or  children  of  the  1 
Thus,  where  the  limitation  is  to  the  wife  for  life,  a 
her  heirs  in  remainder,  after  a  limitation  to  the 
nantor's  issue,  the  consideration  which  gives  the  i 
the  wife,  will  extend  to  her  heirs,  so  as  to  brin| 
case  within  the  rule  in  SheHi/*s  case.  The  peculiai 
sideration  necessary  to  support  this  species  of  assui 
sufficiently  appears  in  the  settlor's  marriage.  Bt 
case  (6)  is  a  leading  decision  to  establish  Isabets  cli 
the  fee.  There  the  husband,  in  consideration  of  lu 
affection  to  his  two  sons,  and  for  their  advancement 
to  the  intent  that  the  tenements  should  continue  i 
name  and  blood,  covenanted  that  he  and  his 
should  stand  seised  thereof  to  the  use  of  himse 
life,  and  after  his  death  to  the  use  of  £.  his  wife  fo 
and  after  their  deaths  in  moieties  to  the  use  of  his 
in  tail.  The  estate  to  the  wife  was  held  good,  oi 
ground  that  a  limitation  to  a  wife's  use  for  life  impc 
sufficient  consideration  in  itself.  Then  does  nol 
consideration,  which  on  this  assurance,  will,  wl 
express  words,  carry  a  use  to  a  wife,  support  anc 
tend  it  to  her  heirs?  Goodtitle  \,  P€ttoe{c)  is  ir 
affirmative.  There  the  question  was,  whether  th< 
pointee  of  a  wife  could  take,  she  having  powc 
appoint  the  fee  in  default  of  issue  of  the  bodies  ol 

(«)  See  Shell y*&  case,  1  Rep.  88  j  and  Tliomas's  note,  oew  edit  vol. 
(6)  7  Rep.  40  6;  see  Carter,  138,  146. 
(c)  fiUgibboD,  299,  301  ;  Slra.934,  S.  C. 
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husband  and  herself.  In  that  case,  the  covenant  was  by        1836. 
the  husband  to  stand  seised  to  the  use  of  himself  for     '^^^/^^^ 
life,  remainder  to  his  wife  for  life^  and  to  the  heirs  of  his     ^^^  others 
hody  on  her  begotten ;  and  in  default  of  such  heirs,         ^« 
then  to  the  use  of  such  person  as  the  wife  should   ap-  and  Another, 
point;  and  in  default  of  such  appointment  to  the  use  of 
Thomton,the  lessor  of  the  plaintiff,  and  his  heirs;  and 
Raymond  C.  J.  in  deciding  against  the  validity  of  the 
appointment  said,  ''  if  the  use  had  been  to  the  wife  and 
her  heirSf  it  would  have  been  good,  for  it  could  not  be 
said  that  the  heirs  of  the  wife  were  strangers  to  the 
consideration,  for  she  bore  all  her  heirs  in  herself,  and 
that  had  (would  have)  served  only  to  limit  the  use  to 
her  in  fee/'     Saunders,  in  his  work  on  Uses  (a),  cites 
the  above  passage,  and  refers  to  the  other  cases  in  23 
Viner,  194  to  204.    [Lord  Lyndhurst  C.  B.  The  limita- 
tion  supposed  by  Lord  Raymond  would  have  been  a 
direct  and  express  conveyance  of  the  fee  to  the  wife ; 
whereas  this  is  a  fee  by  construction  of  law,  which  is 
the  same  as  if  it  had  been  so  expressed  in  the  ordinary 
terms.]     As  to  the  second  point,  Elizabeth  Wolley  ob- 
tained the  fee  by  possession  for  twelve  years  after  fine 
and  non-claim  (J)). 

Wigram  for  the  defendants.  As  to  the  second  point, 
as  Elizabeth  Wolley  took  nothing  but  under  the  will  of 
Isabel  Parker^  if  the  latter  had  no  right  to  devise  in  fee, 
Elizabeth  Wolley  could  not  pass  more  than  she  took, 
and  partes  finis  nihil  habuerunt. 

But  on  the  main  point.  The  rule  in  S/ielly's  case  con- 
sists with  the  defendants'  case.  For,  if  an  estate  is  limited 
to  one  for  life,  with  remainders  over,  and  ultimate  re- 
mainders to  the  heirs  of  the  tenant  for  life,  so  that  if 
the  rule  did  not  prevail,  the  heirs  of  the  tenant  for  life 

(a)  4  edit,  vol.2,  p.  81. 

(h)  As  to  this  possessioo,  see  Doe  d.  Burrtll  v.  Perkins,  3  M.  &  S.  271; 
Watkina  on  Conveyaociog,  7th  ed.  25;  Co.  Lit.  67;  2  Leoo.  47, 147. 
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1836.       would  take  by  purchase,  the  rule  would  give  to 
^*^^''^*^     ancestor  that  estate  which  the  author  of  the  dee 
and  Others     will  intended  should  be  given  to  the  heirs  of  the  te 
p*''  for  life  by  purchase;  the   effect  of  the  rule  being 

and  Another,  to  give  an  estate,  which  the  party  would  not  other 
take,  independently  of  the  rule,  but  to  convert  hise 
from  an  estate  by  purchase,  into  an  estate  by  hi 
tance  from  the  ancestor.  [Lord  Lyndkurst  C.  B. 
estates  coalesce  and  enlarge  the  original  estate, 
there  be  here  two  separate  estates  by  purchase,  on 
life  in  the  ancestor,  and  the  other  in  remainder  in 
heir  ?]  If  you  exclude  the  fact  that  Isabel  jParker 
an  estate  of  freehold  (or  make  any  other  suppositio 
as  to  take  this  out  of  Shelly's  case)  the  heirs  conM 
have  that  estate  by  purchase,  in  which  the  operatu 
the  rule  originates,  viz.  where  the  ancestor  take 
estate  of  freehold.  The  special  reason  for  the  di( 
in  the  case  put  in  Goodtitle  v.  Pettoe  is,  that  the 
has  all  the  heirs  within  her.  [Lord  Lyndhurst  C.  B. 
there  takes  the  fee  wholly  to  herself.]  This  ultii 
limitation,  though  good  by  way  of  lease  and  rek 
would  be  bad  in  the  shape  of  a  covenant  to  si 
seised.  Suppose  Isabel  Parker  to  have  bad  chile 
living  at  the  date  of  her  will,  she  would  have  take] 
estate  ;  nothing  shows  that  the  ultimate  heirs  of  h 
Parker  would  necessarily  be  in  such  kindred  ai 
come  within  the  relationship  which  forms  the  consid 
tion  of  a  covenant  to  stand  seised.  They  mighl 
might  not.  Then  this  court  will  not  wait  the  re 
but  will  declare  the  ultimate  limitation  void,  on  accc 
of  generality ;  the  more  particularly  as  the  deed  d 
not  express  that  the  ultimate  heirs  shall  be  within 
consideration  of  the  deed  as  a  class.  The  assura 
by  covenant  to  stand  seised  is  now  disused,  for  it ' 
usual  to  give  the  first  covenantee  an  estate  for  life,  v 
a  power  of  leasing  by  appointment ;  and  it  was  » 
that  if  the  appointee  was  within  the  d^ree  of  relati 
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ship  which  supported  the  consideration^  the  lease  would        1836. 
be  good ;  but  that  was  universally  denied  by  the  courts     v^^v^i^ 
of  law  (a).    The  estates  which  are  in  the  first  instance    ^n^othcrs 
separate,  are  united  by  the  arbitrary  rule  of  construe-  v. 

tion  introduced  by  Shelly  s  case,  not  in  furtherance  of  ^^ ^  Another. 
the  ancestor's  intention,  but  at  the  expense  of  it,  where 
the  heir  would  otherwise  take  as  a  purchaser.  But  the 
wife's  heirs  could  not  so  take  in  this  case.  The  courts 
exclude  the  rule  from  their  consideration,  while  deliberat- 
ing what  the  settlor  intended  by  the  deed.  [Lord  Lynd- 
hurst  C.  B.  The  rule  says,  that  the  heir  shall  take  by  de- 
scent ;  and  it  vests  the  whole  estate  in  the  first  party  who 
has  an  estate  of  freehold.  The  consideration  required 
in  order  to  give  the  fee  to  the  wife,  existed  in  this  case. 
You  say  that  the  heirs  could  not  take  as  purchasers, 
because  they  took  in  another  right,  and  that  on  that 
account  the  necessity  for  the  construction  adopted  in 
Shelfy's  case  could  not  exist.]  Before  the  courts  apply 
the  rule  in  Shelly's  case  to  unite  estates  till  then  separate, 
they  require  proof  that  the  estate  given  to  the  heirs,  if 
duly  created  by  a  proper  assurance,  would  pass  to  them 
as  an  estate  by  purchase, — ^a  result  which  they  hold 
to  be  so  inconvenient  as  to  require  that  intention  to 
yield  to  a  contrary  rule  of  law.  But  as  that  rule 
never  supplies  or  creates  an  estate  at  all,  and  only 
operates  on  such  an  estate  as  it  finds  created  in  such  a 
manner  as  to  be  obnoxious  to  its  provisions,  it  could 
not  apply  in  this  case:  for  no  estate  in  remainder 
here  exists,  the  assurance  used  not  having  the 
requisite  operation.  Where  an  estate  for  years  is 
granted,  with  ultimate  remainder  to  the  heirs  of  the 
grantor,  his  intention  prevails ;  then  if  of  two  limita- 
tions, one  is  legal,  and  the  other  equitable,  the  intention 
that  heirs  shall  take  as  purchasers  will  not  be  sacrificed 

(a)  See  Gilbert  on  Uses.  3d  edit.  94,  419,  422;  2  Saaoders  on  Uses, 
4th  edit.  83 ,  n. ;  Sugden*s  Powers,  3d  edit.  122 ;  22  Vin.  Abr.  203,  pi.  6, 6 ; 
Smith  V.  RigUy,  Cro.  Car.  529. 
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by  the  law.    The  words  of  limitation  in  remainde 
the  same,  whether  the  first  estate  limited  be  for  i 

and  Gibers     ^"^y>  ^^  ^^^  ^^^^*  ^"^  ^^  ^  freehold  ;  and  tbe  inteotii 
V-  the  settlor  cannot  be  held  other  than  the  same  in 

and  Another,  cases.  But  in  the  latter  case^  the  courts  conaiderioj 
intention  as  sacrificed  to  the  arbitrary  rule,  apply 
rule  by  giving  the  estate  to  no  other  persons  than  I 
who  would  otherwise  take,  though  in  a  different  n 
Thus,  Mr.Hargrave's  reasoning  in  his  Law  Tracts, 
is  in  point.  He  argues  that  this  rule  can  no  longc 
treated  as  a  medium,  either  for  finding  out  or  assii 
to  execute  intention.  On  the  contrary,  he  says,  * 
rule  supposes  the  settlor's  intention  to  be  already 
covered,  and  to  be,  that  the  gift  or  conveyance  in  q 
tion  has  first  given  to  some  person  an  estate  of  freel 
and  has  then  superadded  a  succession  to  the  heirs  gen 
or  special  of  that  same  person,  by  making  him  or 
the  ancestor,  terminus,  or  stirps,  by  reference  to  wi 
the  whole  generation  and  posterity  of  heirs  is  to 
accounted.  Whether  the  conveyance  has  or  has 
so  constituted  an  estate  of  freehold  with  a  succes 
engrafted  on  it,  is  a  previous  question,  which  ougb 
be  adjusted  before  the  rule  is  thought  of.  To  res^ 
that  point,  is  not  the  office  of  the  rule  in  SAelit/'s  c 
nor  from  its  nature  can  it  contribute  any  assists 
whatever."  Mr.  Hargrave's  doctrine  is  approved 
Mr.  Fearne^a).  [Lord  Lyndhurst  C.  B.  Here 
limitation  uses  the  word  heirs  in  its  ordinary  sense,  \ 
you  say  they  would  not  have  taken  as  purchasers.] 
Jones  V.  Morgan  (b)  Lord  Thurlow  says  that  a  testi 
always  means  tbe  first  estate  to  be  for  life.  [Lord  Ly 
hurst  C.  B.  In  these  cases  that  is  never  questions 
the  real  point  here  being,  whether  by  using  the  wi 


{a)  Contingent  Remainders,  7th  edit.  188—191 
(6)  1  Brown's  Ch.  Cai.  220. 
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**  heirs"  in  the  ultimate  limitation,  the  covenantor  did        1836. 
not  mean  heirs  in  tail  in  the  ordinary  sense.     Does  any     ^^^^/^^ 
case  go  beyond  the  inquiry  what  is  meant  by  the  ulti-     ^^^  others 
mate  limitation  to  heirs  ?]     The  sole  origin  of  the  rule  «• 

in  Shelly's  case,  as  traced  by  every  writer,  is  the  incon-   ^nd  Another, 
venience  of  the  heir  taking  as  purchaser ;  see  Har^ 
grave's  Law  Tracts,  556 ;  Feame,  7th  edit.  83,  86,  87 ; 

1  Preston  on  Estates,  271.     The  rule  as  laid  down  in 

2  MoL  Abr.  tit.  Remainder  (G),  pi.  5.  H.  pi.  3.  is  accu- 
rately translated  in  the  note  in  2  Doug.  501,  and  adopted 
by  Feame,  lih  edit.  p.  29,  who,  after  quoting  the  passage 
from  RoL  Abr,  says,  that  "  whenever  the  ancestor,  by 
any  gift  or  conveyance,  takes  an  estate  of  freehold,  and 
there  is  afterwards  in  the  same  gift  or  conveyance  a 
limitation  to  his  right  heirs  or  heirs  in  tail,  after  some 
other  estate  for  life  or  in  tail  interposed  between 
his  freehold  and  such  limitation  to  his  heirs,  this 
remainder  to  his  heirs  vests  in  the  ancestor  as  a  re- 
mainder, and  shall  not  be  in  contingency  or  abey- 
ance." All  these  authorities  illustrate  the  effect  of 
the  rule  in  Skelly's  case,  as  soon  as  it  has  undoubtedly 
applied.  Supposing  a  life  estate  to  have  been  here 
limited,  and  any  son  to  have  lived,  so  as* to  have  an 
estate  tail  existing  in  him,  the  rule  in  Shelly's  case 
would  have  transferred  to  the  ancestor,  by  way  of  re- 
mainder, that  estate  which  was  given  to  his  heirs  by  the 
deed.  Suppose  the  remainder  to  A.  and  his  heirs  to 
be  void  for  any  reason,  or  that  the  law  was,  that  after  a 
limitation  of  an  estate  for  life,  or  of  inheritance  in  tail, 
there  could  be  no  other  limitation  at  all,  would  the  rule 
in  Shelly*8  case  give  effect  to  an  ultimate  limitation  of 
the  kind  held  to  be  invalid,  or  make  it  unite  with  the 
previous  estate,  which  co-existed  in  a  separate  shape, 
according  to  its  Umitation  in  the  first  instance  ?  The 
definitions  of  Rolle  and  Fearne  show  that  these  are  not 
words  of  limitation  of  the  estate,  as  contended  on  the 
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1 836.       other  side,  and  that  the  rule  in  Skelfy^s  case  only  tni 

^TJ^^^^     one  of  two  separate  estates  to  the  other.    AD  m 

and  Others     reconciled  by  the  consideration     suggested   by 

p^^^        Preston^  viz.  that  one  party   relies  on  cases  in  i 

and  Another,  the  rule  in  Shelly* %  case  is  yet  to   be  applied,  am 

other  on  the  effect  of  that  rule  after  its  applicatii 

fact.     He  also  cited  Feame^  30.  Touchstome^  ^ 

is  said  these  are  called  ''  words  of  inheritance 

Shelly's  case,  but  tfiat  means  that  they  are  so  by  < 

of  the  rule  when  applied.     The  circumstance  that  i 

was  no  issue  of  the   marriage,    makes  no  diffen 

[Lord  Lyndhurst  assented.]     The   estate  limited 

be  valid,  independently  of  the  rule,  before  it  ca 

operated  on  by  it. 


Coote  in  reply.  Covenants  to  stand  seised 
become  inconvenient  assurances,  as  powers  of  app 
ment  cannot  be  in  trod  uced  with  efiect.  [Liord  Lyndi 
C.  B.  it  is  admitted,  that  if  the  words  ''  heirs  am 
signs"  of  Isabel  Parker  are  words  of  limitation, 
consequence  follows  that  there  was  a  good  consid 
tion,  and  you  must  succeed.  The  argument  on 
other  side  is,  that  the  rule  in  Shelly^s  case  having  1 
adopted  to  get  rid  of  an  inconvenience,  viz.  of  1 
taking  by  purchase,  it  cannot  apply  till  that  inco 
nience  be  shown  to  exist,  so  as  to  make  its  applica 
necessary.  To  make  out  that  no  such  inconveni< 
existed  in  this  case,  it  is  said  that  those  persons  dc 
nated  as  "  heirs,"  would  not  take  as  heirs,  being 
remote  in  blood  from  the  covenantor;  but  that  if  I 
did  take,  taking  in  the  first  instance  by  purchase, 
not  by  descent,  there  would  not  be  the  legal  consid< 
tion  for  the  grant.  That  is  the  objection,  and  it  is 
of  ingenuity.]     On  the  second  point,   Hulme  v.  i 

lock  (a)  is  in  point. 

Cur.  adv.  vul 

(a)  Cro.  Car.  200. 
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The  following  certificate  was  afterwards  sent  to  the       1836. 
Master  of  the  Rolls : —  v-i^v-^^' 

"  We  have  heard  the  above  case  argued^  and  are  of    and  Others 
opinion  that  the  said  Elizabeth  Wolley  was^  at  the  date  ^' 

of  her  said  will,  seised  in  fee  of  the  hereditaments  and  Another. 
referred  to  in  the  foregoing  question. 

Lyndhurst  C.  B. 
J.  Vaughan. 
W.  Holland. 

J.  GURNEY." 

As  to  this  case,  see  p.  11^.  note. 


Griffiths  cLgainst  Jones. 

/^  ASE  by  a  reversioner  for  an  injury  to  a  wall  in  the  reversioner  for 

possession  of  his  tenant.     Pleas:  first,  not  guilty;  ^"^^n^'u^J 
secondly,  that  the  defendant  had  a  right  to  a  drain  un-  fendant  plead- 
der  the  wall,  and  broke  &c.  the  wall  in  order  to  clean  andTustified^' 
the  drain.     Replication,  that  the  defendant  had  no  under  a  right 
8uch  right.     The  cause  had  been  entered  for  trial  at  xo  break  the 
the  Merionethshire  summer  assizes  in  1834,  hwiVaughan  wall  to  clean  it. 
J.  having  refused  to  amend,  the  record  was  withdrawn,  traversed  the 
By  a  subsequent  order  of  a  judge  the  replication  was  *"»?**^ '?  there- 
amended  by  striking  out  the  traverse  of  the  right,  and  afterwards 
new  assigning  excess,  on  the  terms  of  the  plaintifi^'s  iJ^veree^nd^ 

paying  the  costs  of  amendment,  and  the  defendant's  new  assigned 

excess*     De* 
costs  of  the  day,  and  of  the  defendant's  having  liberty  fendant  there- 
to withdraw  the  second  and  fourth  pleas,  which  put  in  "P^°  pleaded 

not  guilty  to 

issue  the  plaintiS^'s  interest  in  the  premises,  and  the  the  new  assign- 
ment, but  af^ 
terwards 
withdrew  that  plea,  and  also  so  much  of  his  original  plea  of  not  guilty  as  applied  to 
that  part  of  the  declaration  covered  by  the  new  assignment,  paying  into  court  10/., 
which  the  plaintiff  took  out  of  court  in  ''satisfaction  of  the  damages  for  which  the 
action  was  brought  :*' — Held,  that  the  plaintiff  was  entitled  to  the  costs  of  the  writ, 
and  of  the  new  assignment  and  subsequent  proceedings,  but  that  the  defendant  was 
entitled  to  the  other  costs  and  to  the  general  costs  of  the  cause. 

Sembie,  the   plaintiff  would  have  been  entitled  to  some  part  of  the  costs  of  the 
declaration  could  it  have  been  ascertained. 


Griffiths 

V, 

Jones. 
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injury  done  by  the  defendant.  The  defendant  pie 
not  guilty  to  the  new  assignment,  and  the  plaintiff 
notice  of  trial.  A  judge's  order  was  then  obtaine 
the  defendant  for  withdrawuig  bis  plea  of  not  guil 
the  new  assignment,  and  so  much  of  his  original 
of  not  guilty  as  applied  to  that  part  of  the  declan 
and  for  paying  lOL  into  court  in  satisfaction  of  dan 
on  the  new  assignment.  The  plaintiff*  took  this 
out  of  court ''  in  satisfaction  of  the  damages  for  n 
the  action  was  brought;'*  and  the  master,  in  ta 
costs,  gave  the  plaintiff  the  costs  of  the  writ  inci 
since  the  new  assignment,  but  awarded  the  gei 
costs  not  disposed  of  by  the  judge's  order  beti 
the  writ  and  the  new  assignment.  A  rule  having 
obtained  for  reviewing  the  taxation,  on  the  ground 
the  plaintiff,  by  having  succeeded^became  entitled  U 
general  costs  of  the  cause, 


Sir  William  Follett  showed  cause.  The  defen 
must  have  succeeded  at  the  trial,  had  not  the  aim 
ment  been  permitted,  for  the  justification  was  pies 
to  the  whole,  and  the  replication  traversed 
only.  Now  the  defendant's  success  after  judgi 
by  default  on  the  new  assignment,  entitled  bin 
the  general  costs  of  the  cause  (a).  [Alderson  B. 
was  so  entitled  because  he  succeeded  at  the  tri 
The  payment  of  money  into  court  on  the  new  assi 
ment  in  this  case  is  tantamount  to  the  defc 
ant*s  having  suffered  judgment  by  default  on  it, 
the  plaintiff  by  taking  it  out  admitted  it  sufBcien 
cover  the  whole  injury  sustained.  Then  the  ma: 
was  right  in  his  taxation ;  for  he  has  allowed  the  pi 
tiff  those  costs  which  are  consequent  on  the  existe 
of  a  cause  of  action  to  the  amount  of  10/.  paid  i 
court  on  the  new  assignment.    He  mentioned  Rude 

(a)  1  Saund.  by  Williams,  300  /•  n. 
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▼.  Smith  (a),  Cross  v.  Johnson  (i),  and  Booth  v.  Ibbot- 
son  (c). 

Jervis  supported  the  rule.  The  plaintiff  is  entitled 
to  the  general  costs,  for  the  new  assignment  must  now 
be  taken  as  if  it  had  originally  stood  on  the  record, 
and  the  defendant  is  wrong  by  his  own  admission. 
Though,  by  taking  the  10/.  out  of  court,  the  plaintiff 
admits  that  the  pleas  cannot  be  denied,  the  defendant 
is  in  error,  for  the  new  assignment  was  only  occasioned 
by  his  mistaking  the  plaintiff's  complaint.  The  plain- 
tiff must  have  had  the  general  costs  at  the  trial,  had 
not  the  defendant  withdrawn  so  much  of  the  plea  of 
not  guilty  as  applied  to  that  part  of  the  declaration 
which  was  covered  by  the  new  assignment,  for  the 
plaintiff  would  have  been  forced  to  trial  by  the  plead- 
ings. Then  having  succeeded  on  what  was  in  truth 
the  wrong  complained  of,  the  plaintiff  is  on  that  ac- 
count entitled  to  the  general  costs ;  at  all  events  to  the 
costs  of  that  part  of  the  declaration  repeated  in  the 
new  assignment. 

Lord  Abinger  C.  B. — The  question  is,  whether  the 
defendant's  payment  of  money  into  court  on  withdraw- 
ing his  plea  to  the  new  assignment^  and  so  much  of  the 
plea  as  applied  to  that  part  of  the  declaration,  and  the 
plaintiff's  taking  it  out  in  satisfaction  of  all  damages 
sustained,  is  or  is  not  equivalent  to  a  judgment  by  de- 
fault to  the  new  assignment.  I  am  of  opinion  that  it  is 
so  equivalent;  then  the  defendant  is  entitled  to  the 
general  costs,  as  he  has  entirely  succeeded,  except  as 
to  the  10/. ;  and  the  plaintiff  is  entitled  to  the  costs  of 
the  writ,  as  well  as  of  the  new  assignment,  and  of  all 
costs  subsequent  to  it. 

(«)  1  Dowl.  R.  467.        (6)  9  B.  &  Cr.  613.  (c)  1  Y.  6c  J.  354. 
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Alderson  B. — The  test  is,  that  taking  the  nei 
signment  to  be  part  of  the  declaration,  the  plaintif 
received  costs  as  to  the  latter  part  of  it.  His  so 
in  the  action  also  entitled  him  to  receive  the  costs  o 
writ  and  the  new  assignment,  with  those  resulting 
the  latter.  But  as  the  defendant  pleaded  to  the 
due  with  success,  he  is  entitled  to  the  other  c 
Perhaps  the  plaintiff  should  have  been  allowed  i 
small  part  of  the  costs  of  the  declaration,  could 
proper  proportion  have  been  ascertained  without  | 
difficulty. 


The  other  barons  concurred. 


Rule  discharge 


See  StaUy  ▼.  Long,  3  Bing.  N.  C.  781. 


Where  a  plain- 
tiff avers  by 
way  of  spe- 
cial damage  to 
him  by  the 
defendant's 
breach  of 
agreement, 
that  he  the 
plaintiffhas 
sustained  cer- 
tain expenses, 
he  need  not 
furnish  parti- 
culars of  the 
special  da- 
mage. 


Retallick  against  Hawkes. 

A  SSUMPSIT  to  recover  damages  for  not  compii 

an  agreement  by  the  defendant  to   assign  ce\ 

leasehold  premises  to  the  plaintiflT.    The  special  dan 

was  the  being  compelled  to  pay  money  for  procu 

the  conveyance. 

John  Evans  moved  for  a  rule  calling  on  the  plaii 
to  furnish  particulars  of  it.  The  cause  of  the  defi 
ant's  default  in  assigning  the  premises  as  agreed 
was,  that  the  lessor  had  refused  him  a  licence  to  do 
and  the  defendant  wished  to  pay  the  amount  of 
plaintiff's  attorney's  bill  into  court,  that  being  the  c 
special  damage  which  had  accrued.  [Lord  Abin 
C.  B.  The  plaintiff  will  still  go  on  to  recover  the 
liquidated  damages.]  Under  3  &  4  TF.  4.  c.  42.  s. 
money  may  be  paid  into  court  to  cover  all  the  damaj 
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Retalljck 


Lord  Abinoer  C.  B. — I  am  of  opinion  that  this        1836. 
court  has  no  power  to  compel  the  plaintiff  to  furnish 
the  particulars.  v. 

ITawkes. 

BoLLAND,  Aldekson,  and  Gurney,  Bs.  concurred 

Rule  refused. 


Ward  against  Peel. 

^HE  issue  herein  was  delivered  in  the  usual  form  as  An  issue  was 
to  be  tried  at  nisi  prius ;  but  a  judge's  order  was  °®"^«™ 

*^         '  JO  ^      framed  as  for 

afterwards  obtained   for  trying  it  before   the   sheriiF  a  trial  at  nisi 

under  a  writ  of  trial.     Notice  of  trial  was  given,  and  pJ^^Jiff^after- 
the  order  served  on  the  defendant.    A  rule  was  ob-  wards  got  an 
taiued  to   set  aside  the  issue  with  the  service  of  the  before  the  she- 
order  and  notice  of  trial,  for  irre^larity.  "5^.  without 

®  ^  Ukmgouta 

summons  to 
Busby  showed  cause.     Nothing  in  sect.  17  of  3  &  4  amend  the 

Wil/,  4.  c.  42.  prevents  an  issue  being  delivered  before  ^^j  gerved  the 

obtaininfi:  a  judcre's  order  for  trying  a  cause  before  the  ^"i^'?**  ***®  . 

^     •'      °  ,  .  defendant  with 

sheriff;  and  if  so,  in  what  other  form  but  that  of  an  issue  notice  of  trial  : 

to  be  tried  at  nisi  prius  can  it  be  drawn?  at  all  events,  }^^^^*  ^^^\  ^. 

*^  issue,semce  of 

the  service  of  the  judge's  order  was  regular,  so  that  the  the  order,  and 

rule  is  too  large.  ^M  be^t 

aside  for  the 

Lord  Abinger  C.  B.— The  plain  meaning  of  the  "replanty, 

*^  ,  ^  in  the  issue 

act  is,  that  issues  to  be  tried  before  a  sheriff  must  be  not  having 

made  up  in  the  form  provided,  as  adapted  to  that  mode  o^amendwlln 
of  trial.  An  issue  delivered  before  the  judge's  order  is  tlie  form  of  an 
obtained,  should  have  been  amended  on  summons.  The  ^^^^  before  the 

service  of  the  judge's  order  here  insisted  on  could  be  sheriff.  (3  &  4 

,       ,       .  IF.  4.  c.  42. 

of  no  use  under  the  circumstances.  s.  17.) 

The  other  barons  concurring. 

Rule  absolute. 


AN 


INDEX 


TO 


THE    PRINCIPAL    MATTERS 


IN  THIS  VOLUME. 


ACCEPTING  GOODS. 

See  Vendor  and  Purchaser. 

ACCOMMODATION  BILL.   835 

ACCORD  AND  SATISFAC- 
TION. 

In  an  action  for  not  delivering  a  piano 
forte  to  the  plaintiff,  according  to 
the  agreement  of  the  defendant's 
testator  to  do  so  at  the  plaintiff's 
return  to  England,  the  executors 
pleaded  that  the  plaintiff  had 
brought  another  piano  from  the  tes- 
tator and  accepted  it  in  full  satisfac- 
tion and  discharge  of  the  testator's 
promise  stated  in  the  declaration. 
No  specific  evidence  being  given 
in  support  of  the  plea,  it  was  held 
that  the  lapse  of  twenty  years 
from  the  making  a  contract  to  be 
performed  in  a  future  event,  did 
not  of  itself  prove  the  allegations 
in  the  plea,  whether  taken  as  a 
plea  of  accord  and  satisfaction  of 
the  original  contract,  or  of  per- 
formance of  it.  Siboni  v.  Kirk- 
man  and  another^  executors  of  Kirk^ 
man,  deceased^  E.  18i^6.  777 

VOL.  I. 


ACCOUNT  STATED. 

Time  of,  in  pleading. 


179 


ACTION. 

Too  great  remoteness  of  special  da- 
mage, on   which  it   is  grounded. 
Green  v.  Button,  M.  1835.        118 
See  Langridge  v.  Levy,  M.  &  Wei. 
519,  E.  1837. 

ACTION  ON  THE  CASE. 

The  defendant  having  reasonable  and 
probable  cause  for  thinking  that 
the  plaintiff  was  a  party  to  an  at- 
tempt to  rob  him,  went  for  a  con- 
stable, who  on  seeing  the  plaintiff, 
told  the  defendant  he  was  a  re- 
spectable man,  and  that  he  (the 
constable)  would  be  answerable 
for  his  appearance  to  answer  the 
charge.  The  defendant,  however, 
insisted  on  the  constable  taking 
the  plaintiff  into  custody,  and  on 
the  following  day  preferred  a 
charge  against  him  before  a  magis- 
trate, which  was  dismissed. 

In   an   action   by   the    plaintiff 
against  the  defendant,  for  malici- 
ously^ and  without  probable  cause, 
4  D 
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making    audi    charge  before   the 
magistrate,  the  judge  told  the  jury 
that  the  defendant  had  reasonable 
and  probable  cause  in  the  first  in- 
sUnce,  but  that  on  the  representa- 
tion made  by  the  constable,  such 
reasonable    and    probable     cause 
ceased,  and  that  if  the  jury  were  of 
opinion  that  the  defendant  ought 
to  have  been,  and. was,  in   fact, 
satisfied  of  the   plaintiff's    inno- 
cence, but  persisted  in  the  charge 
from  obstinacy  or  wounded  pride, 
they  ought  to  find  their  verdict  for 
the  plaintiff. 

Held,  that  this  was  a  misdirec- 
tion ;  for,  inasmuch  as  the  facts 
remained  unaltered,  the  reasonable 
and  probable  cause  which  they 
afforded  was  not  taken  away  by 
the  representation  of  character 
made  by  the  constable.  Musgrcve 
V.  Newell,  T.  1836.  957 

ADMISSION. 

Action  on  a  money  bond.  Plea,  non 
est  factum,  A  judge  ordered  the 
venue  to  be  changed,  making  it 
one  of  tlie  terms  of  his  order  that 
the  defendant  should  admit  the 
handwriting  of  the  attesting  wit- 
ness "  on  the  trial  of  the  cause" 
in  case  he  should  not  then  be 
found.  The  plaintiff  had  a  ver- 
dict at  die  trial,  which  was  set 
aside  with  leave  to  defendant  to 
amend  the  oyer,  by  setting  forth 
the  condition  more  fully.  The 
bond  and  condition  being  set  out 
on  oyer,  the  defendant  pleaded 
specially,  alleging  that  the  condi- 
tion had  been  altered  since  the 
bond  was  executed.  Held,  that 
the  admission  consented  to  for  the 
purposes  of  the  first  trial  was  also 
evidence  for  the  plaintiff  at  tlic 
second  trial,  no  alteration  having 
been  made  in  the  issues  as  far  as 
concerned  the  admission.     Lang- 

.    feyv.  Oxford  (Earl  of  %  E.  1830. 

808 


ADMISSIONS. 

On  record   by  pleading,    ^rarjff. 
Blake,  M.  528 

See  Pleading,  and  Edttardiv.  Grtxa 
2  M.  &  Wei.  624,  E.  1837. 

AFFIDAVIT. 

An  affidavit  cannot  be  impugned  b 
being  sworn  before  the  attoneji 
in  the  cause,  unless  it  appears  thai 
I  he  was  such  attorney  at  the  time 
the  affidavit  was  sworn ;  and  it  is 
not  enough  that  be  was  at  thai 
time  *<  one  of  the  attomies"  tc 
the  defendant  in  the  cause.  {Re§ 
Gen.  Hil.  2  FF.  4.  s.  6.)  BeoM. 
rnorU  v.  Dean,  M.  1835.  iOi 

Affidavit  is  bad  on  which  the  nam 
of  a  plain  tiff  suing  as  assignee  k 
described  in  the  title  thus :  "  / 
C,  assignee,  &c.*'  Casley,  asag- 
nee,  v.  Smythe,  M.  1835.        2U 

The  court  will  not  allow  a  party  u 
show  cause  against  a  rule  nisi  vat 
less  he  has  obtained  office  copie 
of  the  affidavits  on  which  it  wt 
obtained,  or  at  least  given  an  on 
dertaking  that  they  shall  be  pro 
cured,  for  the  fees  payable  ii 
respect  of  them  are  now  puUi 
property.  Westmoreland  v.  ?ifa 
M.  1835.  22 

Where  the  master  reported  that  par 
of  an  affidavit,  on  which  a  nil 
had  been  obtained,  had  been  ad 
ded  to  the  affidavit  after  it  wa 
sworn,  the  court  refused  to  du 
charge  the  rule  with  costs,  to  b 
paid  by  the  defendant,  but  on) 
suffered  that  part  of  the  affidiY 
which  had  been  sworn  to  be  uae 
Semble,  that  a  special  applicatic 
for  costs,  to  be  paid  by  the  atto 
ney,  would  have  been  successfi: 
Wright  V.  Skinnery  E.  1836.     51 

**  A.  B,  clerk  of  C.  D.  the  defendaa 
attorney,"  is  not  a  sufficient  d 
scription  of  a  deponent  in  an  afl 
davit.     Daniels  v.  May,  E.  183 

8^ 

A  rule  nisi  had  been  obtained  to  a 
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aside  a  judgment  signed  upon  a 
cognovit  given  by  the  defendant, 
on  the  ground  that  such  cognovit 
had  been  given  upon  an  agreement 
with  the  defendant  personally, 
which  had  not  been  fulfilled.  On 
showing  cause  the  rule  was  dis- 
charged, the  affidavit  on  which  it 
was  obtained  having  been  made 
hy  the  defendant's  attorney,  and 
not,  as  it  ought  to  have  been,  by 
the  defendant  himself.  Freedy  and 
another  v.  Lavelly  £.  1836.       847 

The  affidavit  of  the  existence  of  the 
debt  required  to  obtain  a  set,  fa. 
to  revive  a  judgment  more  than 
ten  years  old,  ought,  if  not  made 
by  the  plaintiff,  to  be  made  by  the 
person  who  was  his  attorney  when 
the  judgment  was  obtained.  An 
affidavit,  which  merely  stated  that 
the  deponent  was,  and  still  is,  the 
plaintiff's  attorney,  was  held  in- 
sufficient, but  the  defect  was  sub- 
sequently allowed  to  be  supplied 
by  the  agent  in  London  swearing 
that  the  attorney  was  the  plaintiff's 
attorney  at  the  time  of  the  judg- 
ment. Norfolk  (Duke  of)  v.  Lei- 
cester,  M.  1836.  249 

A  party  who  has  obtained  a  rule  nisi 
on  an  affidavit  defective  for  want 
of  the  names  of  the  deponents  in 
the  jurat,  cannot,  on  cause  shown, 
support  his  rule  by  a  fresh  affida- 
vit, but  the  court  will  enlarge  the 
time  in  order  to  the  filing  a  fresli 
affidavit.  Goodricke  and  another 
V.  Turley  and  others,  M.  1835.  146 

AFFIDAVITS. 

Parties  applying  to  the  court  to  set 
aside  an  order  made  by  a  judge  at 
chambers,  may  use  the  same  affi- 
davits as  were  before  such  judge 
when  he  made  the  order.  Picfc- 
ford  v.  Ewington,  M .  1 835.        23 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

An  affidavit  to  hold  to  bail  in  an  ac- 


tion by  an  indorsee  of  a  bill  of 
exchange,  against  the  drawer  (or 
indorser),  must  state  a  default  of 
payment  by  the  acceptor.  Crosby 
and  another  v.  Clarke^  a  prisoner, 
£.  1836.  660 

Meaning  of  word  indebted  in.  662,  n. 

In  an  action  by  an  indorsee  against 
the  drawer  of  a  bill  of  exchange, 
it  is  not  necessary,  in  the  affidavit 
of  debt,  to  aver  either  presentment 
to  the  acceptor,  or  notice  of  dis- 
honour to  drawer.  Witham  v. 
GompertZf  M.  1835.  6 

An  affidavit  of  debt  stating  the  de- 
fendant to  be  indebted  to  plaintiffs 
in  40/.,  for  the  hire  of  a  berth  on 
board  a  ship  of  the  plaintiffs,  let  by 
them  to  the  defendant  at  his  re- 
quest, is  sufficient.  Shepperd  and 
another  v.  O'Brien,  T.  1836.     912 

An  affidavit  of  debt  was  sworn  in 
Ireland  before  a  commissioner  of 
the  Common  Pleas  and  Exchequer : 
Held,  that  the  title  of  the  court 
need  not  be  prefixed  to  tlie  affi- 
davit at  the  time  it  is  sworn,  but 
that  the  affidavit  roi^ht  be  taken 
before  such  commissioner,  and  af- 
terwards entitled  and  used  in  either 
court.  Perse  v.  Bronming,  E. 
1836.  864 

See  Authority.— Capias. 


AGENT. 

In  an  action  by  the  executor  of  an 
innkeeper  against  the  chairman  of 
the  committee  of  a  candidate  at  a 
contested  election,  for  refreshments 
supplied  to  voters,  but  which  were 
directly  ordered  by  a  tbird  person, 
one  M. :  Held,  that  before  the 
plaintiff  could  recover,  he  was 
bound  to  prove  that  M,  was  em- 
ployed by  the  defendant  alone,  or 
by  the  defendant  and  others,  to 
give  the  order,  and  that  the  de- 
fendant in  so  employing  M,  was 
not  acting  as  agent  for  any  other 
person,  or  else  that  M.  was  not  a 

4d2 
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mere  agent,  but  acted  jointly  with 
the  defendant,  or  with  the  defimd- 
ant  and  others ;  and  that  it  would 
make  no  difference  that  the  plain- 
tiff's testatrix  considered  M,  as 
authorized  to  contract  on  behalf  of 
the  candidate,  if  the  fact  was  not 
so.  Thomas^  executor^  v.  Edwards, 
£. 1836.  872 

Sec  Authority. 

AGREEMENT. 

See  Stamp. 

ALIAS  CAPIAS. 
See  Writ  of  Capias. 

ANTECEDENT.  See  191. 

APPEARANCE. 

The  plaintiff  having  appeared  for 
the  defendant  under  the  statute, 
and  afterwards  gone  on  to  final 
judgment,  a  rule  to  set  aside  such 
appearance  and  all  subsequent  pro- 
ceedings, for  irregularity,  on  the 
ground  that  the  defendant  was  a 
minor,  was  made  absolute  without 
costs  to  either  party.  Nunn  v. 
Curlis,  tite  younger,  H.  1836.  500 
On  showing  cause  against  the 
rule  it  appeared  that  the  applica- 
tion was  by  the  father  of  the  de- 
fendant, and  that  the  latter  was 
not  privy  to  it.  The  court  held 
that  there  ought  to  have  been  an 
ailidavit  that  the  application  was 
at  the  desire  of  the  defendant,  but 
adjourned  the  case  in  order  that 
such  an  affidavit  might  be  pro- 
duced.    Jb. 

A  defendant  having  entered  an  irregu- 
lar appearance,  instead  of  amend- 
ing it  entered  a  new  one,  of  which 
he  gave  notice  to  the  plaintiff,  and 
demanded  a  declaration,  and  after- 
wards signed  judgment  of  non- 
pros on  account  of  the  plaintiff 
not  declaring  in  due  time  : — The 
court  set  aside  the  non-pros,  hold- 


ing that  the  defendant  ahoaU  bi 
applied  to  amend  his  origiad  i 
pearance.  Bate y. Batien,}AA%!i 

1 

The  defendant  was  arrested  fix  I 

6c{.,  the  amount  of  a  bill  of  < 

change,  but  the  sum  indorsed 

the  capias  was  S9L  Ss.  6d^  id 

was  made  up  of  the  S2L  6cL,  i 

7s.  interest,  and  of  a  sum  of 

16«.  the  amount  of  a  chose  in 

tion,  which  the  plaindfls  coold 

recover  in  their  own  names. 

defendant  took  out  a  summoa 

stay  proceedings  on  the  pays 

into  court  of  321.  Sd.    The  pL 

tiffs  refused  to  accept  that  s 

saying  that  more  was  due;  win 

upon  the  judge,  before  whom 

summons  was  heard,  made  an oi 

dated  the  4th  of  NocewAer,  i 

the  defendant  should  be  at  lib 

to  pay  the  sum  refused  into  co 

and  if  the  plaintiffs  should  rea 

no  more  they  should  not  be  e 

tied  to  costs  from  that  time. 

the  following  day  the  defendant*! 

tomey  wrote  to  the  attorney  foi 

plaintiffs,  saying,  that  he  had  en 

ed  an  appearance,  and  would  ao 

a  declaration,  if  the  latter  thoi 

it  right  to  continue  proceeding 

the  face   of   the   order.    On 

12th  the  defendant's  attorney  w 

again,  announcing,  that  having 

ceived  no  reply  he  had  paid 

money  into  court.      On  the  9i 

January   the     plainti£&'    atto 

declared  conditionally  until  sp 

bail  was  put  in  and  perfected. 

rule  having  been  obtained  ta 

aside  the  declaration   for  in 

larity,  and    stay  all  further 

ceedings  on  payment  of  the  p 

tiffs'  costs  prior  to  the  date  of 

judge's   order :    Held,   first, 

the  plaintiffs  were  entitled  u 

interest  on  the  bill  of  excha 

secondly,  that  the  p1ainti£&  n 

treat   the   appearance  enterei 

the  defendant  as  a  nullity,  an 

clare  conditionally  until  spedai 
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WH  put  in.  And  the  court  dis- 
diu)^  the  rule,  with  costs,  un- 
lesfl  the  defendant  should  elect  to 
pay  the  interest  and  the  costs  of 
tbe  action  up  to  that  time;  and  in 
the  event  of  his  so  electing,  the 
nile  to  be  absolute  upon  those 
conditions.  White  and  othert  v. 
Cobham,  H.  183G.  £07 

See  iRKEOutARiTY. 


ARBITRATOR  AND 
AWARD. 

Semite,  that  the  court  may,  under  the 
8  &  4  »T//,  4.  c.  42.  s.  89.,  enlarge 
the  time  for  an  arbitrator  [to  make 
his  award,  whether  his  authority 
has  been  revoked  or  not,  and  al- 
though the  order  of  reference  con- 
tains no  promise  to  enlarge  the  ori- 
gioal  term.  Potter  v,  Naanan, 
M.  1835.  £9 

7wo  arbitrators  were  chosen  in  pur- 
suance of  a  clause  in  a  deed  which 
directed  that  they  should  appoint 
an  umpire  before  they  commenced 
proceedings.  They  met,  but  could 
not  agree  upon  an  umpire,  where- 
upon the  plaintiff  revoked  his  ar- 
bitrator's authority. 

Held,  that  the  case  ivas  not  with- 
i'd  the  3  &  4  mil.  4.  c.  42.  s.  33., 
which  applies  only  when  there  is  a 
complete  reference.  Bright  v.  Dur- 
nell,  H.  183G.  57G 

An  arbitrator  appointed  under  an  or- 
der of  nisi  prius,  bad  power  to  en- 
large the  time  for  making  his 
award,  but  no  special  mode  of  mak- 
ing such  enlargement  was  pointed 
out.  Two  days  before  the  time  ex- 
pired, he  appointed  another  meet- 
mg  on  a  subsequent  day,  in  the 
presence  of  both  parties,  to  which 
neither  side  objected.  Held,  that 
this  amounted  to  a  due  enlarge- 
ment of  the  time. 

Where  a  nominal  verdict  is  taken 
subject  to  a  reference,  in  which 
tbe  verdict  ia  ultimately  to  depend 


upon  the  award,  the  court  cannot 
make  use  of  such  nominal  verdict 
against  the  opposite  parly,  by  al- 
lowing judgment  to  be  entered 
upon  it.  Burky  v.  Stetem  et  vx. 
H.  1836.  413 

An  action  and  all  matters  in  difler- 
ence  between  the  parties,  were  re- 
ferred to  arbitration.  The  arbi- 
trator awarded  that  the  plaintiff 
had  no  cause  of  action  in  the  suit, 
and  directed  him  to  pay  to  tbe  de- 
fendant tbe  costs  of  the  action. 
He  further  awarded,  that  the  de- 
fendant should  pay  the  plaintifT  a 
certain  iium  in  respect  of  a  claim 
unconnected  with  the  action: — 
Held,  on  an  application  to  set  ofT 
the  sum  awarded  to  the  plaintiff 
against  the  defendant's  costs  of  the 
action,  that  this  could  only  be 
done  subject  to  the  lien  of  the 
defendant's  attorney  for  his  costs. 
Cadle  V.  Smart,  H.  1836,  475 

Under  an  order  of  reference  of  a 
cause,  and  all  matters  in  difference 
between  the  parties,  the  coats  of 
the  suit  and  of  the  reference  and 
award,  and  all  other  costs,  were  to 
abide  the  event,  and  final  judg- 
ment was  to  be  entered  up  for  the 
plaintifT  or  the  defendant,  accord- 
ing to  the  award.  The  arbitrator 
awarded  that  the  plaintiff  had  no 
cause  of  action  against  the  defend- 
ant, and  that  the  plaintiff  should 
pay  to  the  defendant  a  certain  sum, 
which  be  found  to  be  due  from  the 
plaintiff  to  the  defendant.  The 
arbitrator  then  declared  that  bis 
award  was  not  intended  to  exclude 
the  plaintifffrom  receiving  the  com- 
mission to  which  he  would  be  en- 
titled under  a  certain  agreement : 
—Held,  that  the  arbitrator  had  no 
power  to  direct  in  which  way  the 
verdict  was  to  he  entered,  but  only 
to  decide  whether  the  plaintiffhad 
a  right  of  action  against  the  defend- 
ant;—and  a  rule  to  set  aside  the 
award  was  refused.  Harding  v, 
Fonhaw,H.  1836.  472 
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An  action  of  trespass  quare  ckauum 
fregity  to  which  the  defendant 
pleaded  a  justification  under  a  pub- 
lic right  of  way,  was  referred,  with 
power  for  the  arbitrator  to  direct 
what  should  be  done  between  the 
parties.  He  directed  a  verdict  to 
be  entered  for  the  defendant,  and 
that  the  plaintiff  should  put  up  a 
stile,  and  place  a  bridge  at  a  cer- 
tain spot  on  the  footpath  in  ques- 
tion. The  place  where  the  stile  and 
bridge  were  to  be  erected  was  not 
on  land  either  of  the  plaintiff  or 
the  defendant,  but  of  third  parties : 
— Held,  that  so  much  of  the  award 
as  directed  those  acts  to  be  done, 
was  void.  Turner  v.  Sxctunst<m,  T. 
1836.  933 

ARREST. 

For  more  than  recovered,  43  Geo.  3. 
c.  46.  1023 

Discharge  of  bankrupt  from.  935 
An  attorney  arrested  on  a  ca*  sa. 
swore  that  he  was  on  his  way 
through  the  city  to  ffestminster^ 
when  he  thought  of  going  to  see  a 
client  at  the  Auction-Mart  coffee- 
house, where  he  was  arrested: — 
Held,  that  he  was  not  entitled  to 
be  discharged,  as  he  had  not  sworn 
that  his  sole  purpose  on  leaving 
home  was  to  attend  his  clieiit*s  bu- 
siness at  JVestminster  Hail,  Strong 
v.  Dickenson,  E.  1836.  683 

As  to  outer  door  688 

The  plaintiff  had  arrested  the  de- 
fendant for  42/.  5s,  money  lent, 
but  at  the  trial  only  proved  an  ad- 
mission by  the  defendant  of  the 
loan  of  nearly  20/.,  on  which  she 
recovered  a  verdict  for  18/.  The 
defendant  obtained  a  rule  nisi 
for  his  costs  under  the  42  Geo.  3. 
c.  46.  s.  3.  on  an  affidavit,  in  which 
he  swore  the  plaintiff  never  lent 
him  more  than  1/.  On  showing 
cause,  an  affidavit  was  produced 
from  the  plaintiff,  stating  she  had 
lent  him  money  at  different  times, 
amounting  in  the  whole  to  the  sum 


for  which  he  was  arrested,  but 
did  not  appear,  either  from  \ 
own  affidavits,  or  from  those 
other  deponents  corroborating  1 
statement  in  many  particulars,  tl 
she  had  any  evidence  of  such  b 
beyond  the  defendant's  admin 
which  was  proved  at  the  trial  1 
court,  although  they  believed  t 
the  whole  sum  was  due,  and  t 
the  defendant  had  made  a  false  a 
davit,  held,  that  as  the  plaintiff! 
no  reasonable  ground  for  think 
she  could  recover  the  amount 
which  the  arrest  was  made>  the  i 
fendant  was  entitled  to  his  a 
under  the  statute.  Leais  v.  Jtk 
£.  1836.  ? 

ASSIGNEES. 
Pleading  by.    See  179. 

ASSUMPSIT. 

Assumpsit  for  money  had  and  i 
ceived  may  be  maintained  by  < 
surveyor  of  highways  against 
co-surveyor,  to  whom  he  has  i 
livered  up  the  rate-book,  under 
agreement  that  the  latter  shall,  i 
of  the  rates  to  be  collected  by  h 
pay  the  former  the  sums  that 
has  advanced  out  of  his  own  poc 
for  the  repair  of  the  roads.  L 
dard  v.  Holmes,  M.  1 S35, 

ATTACHMENT. 

See  SiiE&iFF. 

ATTAINDER. 

A  party,  in  January  1815,  was  c 
victed  of  bigamy,  and  sentenced 
be  transported  for  seven  ye: 
In  April  following  he  made  a  c 
veyance  by  lease  and  release 
certain  lands  in  which  he  had  a 
estate: — Held,  that  such  conv 
ance  was  good  against  the  cro' 
there  having  been  no  attainder 
The  King  on  the  prosecutkm  ojh 
noldsY.Sridgerj  H.  1836.       '• 
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ATTESTING  WITNESS. 

Declarations  of.  899 

ATTORNEY  AND  SOLICITOR. 

General  rules  as  to  exarainatioD  and 
re-admission.  233, 593 

The  defendant  being  arrested  for  the 
sum  of  2001,  due  on  an  attorney's 
bill,  applied  to  a  judge  to  have  it 
taxed,  which  was  ordered,  on  con- 
sent of  parties,  and  on  the  terms  of 
the  plaintifTs  being  at  liberty  to 
sign  judgment  for  the  amount 
taxed,  and  the  defendant  under- 
taking to  pay  the  amount  and  the 
costs  of  the  action.  On  the  taxa- 
tion, the  master  allowed  the  plain- 
tiff 149/.,  having  disallowed  60/. 
expended  by  him  in  paying  extra 
charges  for  copying  &c.  briefs  in  a 
very  short  period,by  the  defendant's 
direction  :  —  Held,  first,  that  the 
plaintiff  had  probable  cause  for  the 
arrest ;  and,  secondly,  that  the  de- 
fendant was  estopped  by  the  terms 
of  the  order  from  complaining  of 
the  arrest,  except  before  the  judge 
or  master.  fVatkins  v.  Mahon,  T. 
1836.  1023 

A  party  is  not  entitled  to  the  costs 
of  the  taxation  of  his  attorney's  bill, 
though  one-sixth  is  taken  off,  if  the 
taxation  is  not  applied  for  till  af- 
ter an  action  brought  on  the  bill. 
S.C. 

Whether  there  must  be  a  recovery 
by  verdict,  in  order  to  give  a  de- 
fendant a  right  to  costs  under  43 
Geo.  3.  c.  46.,  and  whether  a  court 
has  a  right  to  tax  an  attorney's 
bill^  except  under  the  statute  2 
Geo.  2,  c.  23.,  quctre,    S,  C, 

Where  an  attorney  succeeds  in  a  suit 
to  which  he  is  a  party,  it  is  cus- 
tomary to  allow  him  on  taxation 
the  same  costs  as  if  he  were  em- 
ployed for  another  person. 

An  action  was  brought  against  an 
attorney,  wherein  the  plaintiff  was 
nonsuited.  The  defendant  acted 
as  his  own  attorney  in  the  cause  and 


attended  the  assizes,  but  his  Lon- 
don agent  was  the  attorney  on  the 
record :— -Held,  that  the  defendant 
was  entitled  to  the  usual  costs  for 
such  attendance  at  the  assizes,  and 
also  to  the  charges  of  his  London 
agent.     Jarvisv.Dewes,  H.  1836. 

240 

A  rule  was  granted  by  the  court, 
calling  upon  an  attorney  to  pay  a 
sum  of  money  on  an  appointea  day, 
unless  in  the  meantime  he  showed 
cause  before  a  judge  at  chambers. 
He  was  served  with  a  summons  to 
show  cause  accordingly,  but  did 
not  appear,  and  also  failed  to  keep 
several  appointments  made  with 
him  for  payment  of  the  money.  On 
a  motion  for  an  attachment  against 
him,  the  court  refused  to  make  the 
rule  absolute  in  the  first  instance, 
but  granted  a  rule  nisi  only.  Rick" 
mond  V.  Bowdidge,  in  re  Higgins, 
H.  1836.  241 

Although  since  the  uniformity  of  pro- 
cess act,  2  fVUL  4.  c.  39.  an  attor- 
ney can  no  longer  sue  by  attach- 
ment of  privilege,  he  is  still  enti- 
tled to  sue  in  his  own  court ;  and 
therefore,  when  he  sues  there  and 
recovers  less  than  40«.,  the  court 
will  not  enter  a  suggestion  on  the 
roll  in  order  to  deprive  him  of 
costs  under  the  Middlesex  court  of 
requests  act.  Wright  y.  Skinner, 
H.  1836.  277 

Where  a  document  was  shown  to  an 
attorney  by  his  chent  as  a  matter 
of  business  in  the  course  of  a  pro- 
fessional consultation  with  him,  he 
cannot  be  examined Tas  a  witness 
on  the  point  whether  that  document 
was  then  in  the  same  plight  as 
when  produced  stampea  at  the 
trial,  VIZ.  to  prove  whether  it  was 
stamped  or  not  at  the  time  of  the 
interview.  Wkeatley  and  anoiker  v, 
Williavis,  T.  1836.  1044 

An  attorney,  who,  having  ceased  to 
practise  for  some  time,  has  been 
re-admitted  in  the  court  of  Kins's 
Bench,  may  be  re- admitted  in  tSia 
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court  without  putting  up  a  notice 
or  making  the  usual  affidavit.  Ex 
parte  James  Parry,  E.  1836.     800 

The  provisions  of  3  Jac,  1.  c.  7.  s.  1. 
and  2  Geo.  2.  c.  23.  s.  23.  do  not 
extend  to  the  assignee  of  an  insol- 
vent or  bankrupt  attorney  who  may 
sue  for  business  done  by  such  at- 
torney, without  delivering  a  signed 
bill  to  the  client. 

Under  3  Jac.  1.  c.  7.  s.  1.  a  bill 
signed  by  the  attorney  is  sufficient, 
without  specifying  the  court  in 
which  the  business  is  done.  Les- 
ter,  assignee  of  Mackay  an  insol- 
vent^ v.  Lazarus,  M.  1835.  129 
See  Harris  v.  Osborne,  4  Tyr.  445. 

Queer e,  if  it  is  not  also  sufficient  un- 
der 2  Geo.  2.  c.  2Z.  s.  23.  ?     lb. 

Witness  of  fact  previously  suppressed 
by  him.  572 

The  plaintiffs,  who  were  attornies, 
delivered  a  signed  bill,  and  after- 
wards made  a  demand  of  the 
amount,  giving  notice  that  they 
should  claim  interest  from  that 
time,  pursuant  to  the  3  &  4  WUl.  4. 
c.  42.  s.  28.  They  subsequently 
commenced  an  action,  and  the  bill 
was  referred  for  taxation  without 
any  terms  being  imposed  that  they 
should  be  paid  interest.  The  mas- 
ter not  having  allowed  them  in- 
terest, they  applied  for  an  order 
that  it  might  be  taxed  to  them;  the 
judge  at  chambers  refused  to  make 
the  order,  upon  which  they  moved 
the  court  for  a  writ  of  inquiry  to 
the  sheriff,  to  assess  them  such  in- 
terest : — Held,  that  the  plaintiffs 
ought  to  have  made  it  a  condition, 
on  referring  the  bill  to  be  taxed, 
that  interest  was  to  be  paid,  and 
not  having  done  so,  that  they  were 
precluded  from  afterwards  claim- 
ing it.  Berrington  and  another  v. 
PhUlips,  H.  1836.  322 


AUTHORITY. 
A.  accompanied  by  B,  went  to  the 


shop  of  C.  and  ordered  goods 
sayiDffy  in  A.^s  bearing,  dm 
would  pay  for  them  if  A.  did 
— Held^  that  an  implied  aotlii 
was  thereby  given  by  y/.  to  i 
pay  the  money  on  AJs  defiok, 
that  B.  having  paid  it,  was  est 
to  recover  it  back  from  A, 
countermand  of  the  authority 
ing  been  shown.  Alaumderj.} 
E.  1836. 


BAIL  AND  BAIL-BONI 
See  Oyer. 

A  defendant  was  arrested  on 
24th  September^  and  gave  a 
bond  to  the  sherifil  On  the 
the  plaintiflT  signed  a  menu 
dum,  whereby  he  agreed  to  < 
the  action  to  be  ceased,  opa 
defendant  entering  into  an  a 
ment  to  pay  him  the  balan 
his  account,  part  in  iron,  and 
in  a  bill  of  exchange  ;  but  i 
defendant  did  not  fulfil  his  a 
roent,  the  plaintiff  might  pro 
The  defendant  did  not  tuU 
agreement,  and  on  the  8th  (k 
the  plaintiff  gave  him  notice 
he  should  go  forward  with  tb 
tion.  On  the  20th  the  defei 
delivered  to  the  plaintiff*  two 
of  exchange,  one  of  them  d 
by  the  brother  of  the  defer 
and  accepted  by  the  latter,  an 
the  brother  indorsed  to  the  p 
tifT  On  the  11th  Nocemba 
plaintiff  took  an  assignment  o 
bail-bond,  and  on  the  14th  < 
menced  an  action  upon  it  ag 
the  defendant  and  the  two 
and  on  the  i6th  the  bail 
served  with  the  writ  of  sumn 
On  the  18th  the  plaintiff*  dec) 
de  bene  esse  in  the  original  ac 
and  on  the  24  th  declared  ags 
one  of  the  bail  alone  in  the  a( 
on  the  bail-bond  :  Held,  first, 
the  agreement  was  conditic 
and  as  the  defendant  did  not  i 
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it  on  his  part,  the  plaintiff  was 
not  bound  by  it ;  secondly,  that 
the  taking  of  the  bills  was  not  evi- 
dence of  a  new  agreement  so  as 
to  give  time  to  the  defendant : — 
and  the  court  discharged  a  rule 
which  had  been  obtained  on  be- 
half of  the  bail  to  set  aside  the 
bail-bond,  on  the  ground  that  time 
had  been  given  to  their  principal. 
Femofi  V.  Turley,  H.  1836.  421 
A  plaintiff  may  declare  de  bene 
eise  in  the  original  action,  after 
he  has  brought  an  action  against 
the  bail  upon  the  bail-bond.  Ih. 
Bail  who  move  to  set  aside  pro- 
ceedings against  them  on  the 
ground  of  their  discharge,  by  giving 
time  to  the  defendant,  must  come  in 
a  reasonable  time ;  and  where  the 
proceedings  were  commenced  in 
Michaelmas  term,  it  was  held  too 
late  to  move  in  Hilary  term  fol- 
lowing.    Ih. 

It  is  not  necessary  for  bail  to  justify 
before  they  render  their  principal. 
The  King  v.  The  Sheriff  of  Mid- 
dleseXt  in  a  cause  of  Hammond  v. 
Bean,  H.  1836.  493 

And  where  the  bail,  without  justi- 
fving,  rendered  their  principal  after 
the  expiration  of  the  body  rule, 
the  court  set  aside  an  attachment 
against  the  sheriff  on  payment  of 
costs.     lb. 

Where  bail  apply  to  stay  proceed- 
ings on  the  bail-bond,  on  the 
ground  of  having  rendered  their 
principal,  and  not  on  account  of 
irregularity,  the  affidavit  may  be 
entitled  either  in  the  action  on  the 
bail-bond  or  in  the  original  action. 
Stride  v.  Hill  and  others,  H.  1836. 

469 
Where  in  an  action  on  a  bail-bond 
against  both  the  principal  and  the 
bail,  the  latter  comply  with  the 
rule  of  court  by  rendering  their 
principal,  the  court  will  stay  the 
proceedings  on  the  bail-bond, 
although  the  principal  is  no  party 
to  the  application,  and  although 


he  will  be  incidentally  relieved  by 
the  stay  of  proceedings.  76. 
There  must  be  the  loss  of  an  inter^ 
mediate  trial  before  the  application 
to  stay  proceedings  upon  the  bail- 
bond,  to  entitle  the  plaintiff  to 
have  the  bond  to  stand  as  a  secu- 
rity, lb. 
The  defendant  was  arrested  on  the 
26th  October,  and  deposited  the 
amount  of  the  debt  and  10/.  for 
costs,  with  the  sheriff*  in  lieu  of 
bail,  under  the  43  G.  3.  c.  46.  s. 
2.  On  the  10th  November  the 
sheriff*  was  ruled  to  return  the 
writ,  and  on  the  17th  his  agent 
filed  a  return,  stating  the  arrest 
and  deposit  of  the  money,  and 
that  it  had  been  paid  into  court. 
Owing  to  an  inadvertence  in  send- 
ing up  the  writ  without  the  money 
it  had  not  been  so  paid,  and  in  con- 
sequence of  the  absence  of  the  un- 
der-sheriff* from  home,  it  was  not 
paid  in  previous  to  the  23d,  on 
which  day  the  plaintiffs  commenc- 
ed an  action  against  the  sheriff 
for  a  false  return.  The  sheriff 
having  obtained  a  rule  nisi  why 
he  should  not  be  at  liberty  to  pay 
the  money  into  court,  and  why  it 
should  not  remain  in  court  as 
though  it  had  been  paid  in  due 
time,  the  court  made  the  rule  ab- 
solute on  payment  of  costs.  Hall 
and  others,  executors,  v.  Champneys, 
Bart.,  H.  1836.  496 

On  the  20th  November  a  judge's 
order  had  been  obtained  on  the  part 
of  the  defendant  in  the  following 
terms :  *'  I  do  order  that  the  de- 
fendant shall  be  at  liberty  to  pay 
into  court  the  sum  of  10/.,  makmg, 
with  the  sum  of  94/.  7s.  Id.  and 
10/.  for  costs,  deposited  with  the 
sheriff  of  Carnarvon  in  lieu  of  bail 
upon  the  writ,  and  returned  by 
him  as  paid  into  court,  the  amount 
required  to  be  deposited  by  the 
statute  of  the  7  &  8  Geo.  4.  c.  71. 
s.  2.,  to  abide  the  event  of  the 
suit  in  lieu  of  perfecting   bail. 
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And  I  do  further  order  that  the 
said  defendant  enter  a  common 
appearance  forthwith."  On  the 
same  day  the  defendant  paid  10/. 
into  court,  and  entered  a  common 
appearance ;  but  the  money  de- 
posited with  the  sheriff  was  not 
paid  into  court.  On  the  16th 
January  the  defendant  demanded 
a  declaration:  —  Held,  that  the 
plaintiffs  were  not  obliged  to  pro- 
ceed until  they  obtained  what  was 
equivalent  to  special  bail,  and  the 
court  set  aside  the  demand  of  de- 
claration with  costs.  HaU  and 
others^  executors,  v.  Champneys, 
BarL,  H.  1836.  496 

A  defendant,  on  being  arrested,  ap- 
plied to  a  party  to  become  special 
bail  for  him,  who  refused,  but 
paid  a  sum  of  money  into  court  in 
lieu  of  bail : — Held^  that  the 
money  must  be  taken  to  have 
been  paid  into  court  under  7  &  8 
Geo,  4.  c.  71.  8.  2.,  and  that  the 
party  so  paying  it  could  only  have 
It  repaid  upon  the  same  terms  as 
the  defendant  could  have  done  if 
he  himself  had  paid  it  into  court ; 
and  the  court  made  a  rule  abso- 
lute for  paying  it  over  to  the 
plaintiff  in  discharge  of  his  debt 
and  costs.  Bull  v.  Turner,  H. 
1836.  3G7 

An  exoneretur  will  be  entered  on 
the  bail-piece,  under  7  &  8  Geo, 
4.  c.  71.  8.  4.,  where,  after  putting 
in  special  bail,  but  before  excep- 
tion, and  before  the  time  for  per- 
fecting bail  had  elapsed,  the  de- 
fendant paid  into  court  the  amount 
of  the  debt  sworn  to,  and  20/.,  as 
a  security  for  the  coats  under  sect. 
2,  of  that  act ;  for  he  had  a  right 
under  that  section  to  make  that 
deposit  within  the  time  for  per- 
fecting special  bail  in  the  action, 
according  to  the  course  of  the 
court.  Stamford  v.  Mac  Ann,  M. 
1835.  169 

Where  bail  justify  by  affidavit,  hav- 
ing been  before  rejected,  the  de- 


fendant must  make  adepon 
costs.  Goodricke  v.  Tmk^ 
1835. 

An  affidavit  opposing  a  bafloi 
ground  of  his  having  been  p 
ously  rejected,  will  not  n 
without  ahowing  that  he  w« 

J'ected  for  insufficiency.  Ik 
len  proceedings  on  a  bail-] 
are  taken  before  default  in 
first  action,  the  court  cazmoi 
aside  the  service  of  the  writ 
defect  being  in  suing  out  the 
Edwards  v.  Banks,  M.  183. 

An  assignment  of  a  bail-bond 
executed  by  the  under-sberi 
the  presence  of  the  pbuntiffi] 
action  and  another  person. 

Held  invalid,  the  statute  <^  i 
Awn.  c.  16«  8.  20,  requiring 
assignment  to  be  made  in  the 
sence  of  two  credible  witnc 
t.  e,  disinterestc^d  persons.  W\ 
V.  Barrack  and  another,  £.  \\ 

An  authority  from  the  ahei 
the  under-sheriff  to  execute  tb 
sign  men  t  in  his  name  need  d< 
shown,  as  tlie  latter  is  poss< 
of  all  the  authorities  belongio 
the  office.  lb. 
The  plaintiff  having  obtained  a 
diet  at  the  summer  assizes, 
judge  ordered  execution  to  i 
forthwith  under  1  JVilL  4.  c 
2.,  and  a  ca,  sa,  issued  accordi: 
in  vacation,  returnable  not  < 
given  day,  but  immediately  \ 
execution  thereof,  in  the  wore 
3  &  4  Will.  4.  c.  67.  s,  2, 
defendant  not  being  taken,  an 
der  was  made  by  a  judge  in  v 
tion  to  return  the  writ  imde 
Will,  4.  c.  39.  8.  15.  Nonesi 
ventus  having  been  returned, 
plaintiff  in  the  same  vacation  c 
menced  an  action  against  the 
fendant's  bail.  The  court,  in 
next  term,  set  aside  the  proa 
ings  against  the  bail,  holding 
they  could  not  be  fixed  till 
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following  term.    Kemp  v.  Hyslop 
and  another^  bail  of  Janes,  M.  1835. 

77 

A  notice  of  justification  of  bail  need 
not  state  whether  the  bail  intend 
to  justify  in  person  or  by  affidavit. 
Norton^  bail,  E.  1836.  847 

The  plaintiff  wDl  in  this  court  be 
allowed  the  costs  of  a  successful 
opposition  to  bail^  under  Reg. 
Gen.  Trin.  1  Will.  4.  No.  3., 
though  not  claimed  for  him  till 
afler  bail  had  been  permitted  to 
justify  on  a  second  occasion.  Lewis 
y.  Glossop,  M.  1835.  190 

Suin^  in  vacation  on  judgment  ob- 
tained in  same  vacation.  Kemp 
V.  Hyslop.  77 

The  Beg.  Gen.  Hil.  2  WUl.  4.  No. 
5.  applies  to  prevent  a  plaintiff 
from  having  the  bail-bond  to 
stand  as  a  security  where  he  has 
not  declared  de  bene  esse,  though 

1>re vented  from  doing  so  by  the 
ong  vacation.     Steans  v.  Stone' 
liani,  M.  1835.  193 

Taking    bail-bond    with    only   one 
surety.    See  Sheriff. 


BANKRUPT. 

^here  a  motion  is  made  to  dis- 
charge a  defendant  out  of  custody, 
on  the  ground  that  he  has  become 
bankrupt,  and  has  obtained  his 
certificate,  the  affidavit  on  which 
the  rule  is  moved  should  show 
that  the  certificate  has  been  inrol- 
led  pursuant  to  the  6  Geo.  4.  c. 
16.  s.  96.,  and  the  rule  should  be 
drawn  up  on  reading  the  inrol- 
ment.  Osborne  v.  JVilliamson,  T. 
1836.  935 

A  defendant,  who  had  obtained 
his  certificate  after  the  action  was 
brought,  was  held  entitled  to  be 
discharged  out  of  custody,  al- 
though the  fiat  issued  ten  months 
before  the  commencement  of  the 
action,  and  he  had  pleaded,  not 
setting  up  his  bankruptcy,  and 
had  afterwards  given  a  cognovit 


to  pay  the  debt  and  costs  at  a  time 
subsequent  to  the  period  when 
the  plaintiff  could  have  obtained 
judgment  in  the  regular  course  of 
proceeding.     lb. 

In  an  action  of  trover  by  the  assig- 
nees of  a  bankrupt  for  the  lease, 
utensils,  and  stock-in-trade  of  a 
vinegar  manufactory,  it  appeared 
that  the  bankrupt  was  in  posses- 
sion of  the  premises,  and  carried 
on  the  busmess  for  some  years 
previous  to  July  1834.  In  that 
month  the  defendants  came  into 
possession,  and  continued  the  bu- 
siness. A  letter  dated  in  March 
1834,  from  C.  one  of  the  defend- 
ants, was  siven  in  evidence,  which 
showed  that  the  bankrupt  was 
then  in  embarrassed  circumstances 
and  wished  to  dispose  of  the 
manufactory,  and  that  he  was  in- 
debted to  C.  in  3500/.,  and  that  C. 
then  stated  the  bankrupt  had  no 
money,  and  could  not  go  on.  No 
evidence  was  adduced  of  any  as- 
signment of  the  goods  in  question 
by  the  bankrupt  to  C.  The  fiat 
bore  date  in  January  1 835.  Ody 
and  others,  assignees  of  Moore,  v. 
Cookney  and  WtlUams,  H.  1836. 

536 
The  plaintiffs  having  submitted 
to  a  nonsuit,  the  court  refused  to 
disturb  it,  on  thcf  ground  that 
primd  facie  the  act  of  bankruptcy 
must  be  taken  to  have  been  com- 
mitted at  the  time  the  fiat  bore 
date,  and  that  there  was  no  evi- 
dence of  any  act  of  bankruptcy 
(which  is  to  be  proved  and  not  to 
be  presumed)  committed  by  the 
bankrupt  in  July  1834.    lb. 

To  establish  a  primd  fcuAe  case 
of  possession  of  property  bv  a 
bankrupt,  his  assignees  must  snow 
that  his  possession  continued  down 
to  the  time  of  the  bankruptcy.  Ih. 

Compelling  return  of  fi,  fa,         1 89 

BASTARDY. 

By  the  4  &  5  W.  4.  c.  76.  s.  57.| 
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the  putative  father  of  a  bastard, 
on  whom  an  order  of  maintenance 
had  previously  been  made,  is  no 
longer  liable  under  such  order, 
where  the  mother,  since  the  pass- 
ing of  this  act,  has  married  ano- 
ther person,  who  is  of  sufficient 
ability  to  support  the  child.  Laing 
V.  Spicer,  H.  1886.  S5S 

Semble,  that  even  if  the  hus- 
band were  not  of  ability  to  main- 
tain the  child,  that  the  father 
would  not  be  liable.    lb. 

BASTARDY-BOND. 
A  bastardy  bond  was  conditioned  to 
indemnify  a  parish  against  all 
manner  of  charges  incurred  for  or 
by  reason  of  the  birth,  education, 
and  maintenance  of  a  bastard  child, 
and  of  and  from  all  charges  and 
demands  concerning  the  same. 
The  bastard  before  his  full  age, 
but  after  supporting  himself  for 
some  years,  married,  and  with  his 
wife  and  family  became  charge- 
able:— Held,  that  the  obligor  of 
the  bond  was  not  liable.  Wand- 
ley  and  attother  v.  Smith,  M.  1S3A. 


BEASTS  OF  PLOUGH. 
See  Distress. 

BEFORE  THEN. 
In  pleading.  170 

BEYOND  SEAS.         4*1 

BILLS  AND  NOTES. 
See  Affidavit  to  hold  to  Bail. 
In  an  action  hy  A.  (Lenih),  the  in- 
dorsee of  a  bill  of  exchange, 
against  B.,  the  acceptor,  (Lytler), 
the  plea  was,  that  C.  the  draiver 
(Bouverie),  indorsed  the  hill  to  D. 
(Calvert),  who  indorsed  it  to  E, 
(Braithjvaite  and  Jones),  who  in- 
dorsed it  to  F.  (C/ionTiCT-),  in  whose 
hands  it  remained  when  due ; 
that  F,  being  unable  to  obtain 


payment  for  it,  returned  it  U 
who  continued  to  hold  it  (ill 
(the  defendant),  before  indor 
it  to  y4.  {the  plaintiff),  delin 
to  £.  another  bill,  also  drawi 
C,  accepted  by  the  defendant 
for  a  larger  sum,  which  E. 
cepted,  and  received  in  foil » 
faction  and  discharge  of  the  for 
bill.  The  plea  was  held  good 
demurrer,  though  it  did  not  il 
the  second  bill  to  be  payabli 
order,  and  so  to  be  n^tij] 
and  a  defective  statement  wl 
followed,  viz.,  that  the  defeat 
paid  die  plaintiff  the  amouni 
the  second  bill  when  due,  wl 
he  accepted  in  satisfaction  or 
last-mentioned  bill,  andalldim 
sustained  by  the  plaintiff  by  i 
son  of  its  non-payment,  wis 
jected  as  surplusage,  l^wit 
Lytler,  M.  18S5. 
Interest  or  bill. 

Assumpsit  on  a  bill  of  exchange 
43/.,  by  an  indorsee  against 
acceptor.  Plea :  that  afier 
bill  became  due,  the  drawerof 
hilt  made  his  promissory  note 
iil.,  and  delivered  it  to  the  pla 
tiff  in  satisfaction  and  discnai 
of  (he  bill,  and  that  the  pisini 
accepted  it  in  satislaction  and  d 
charge  of  such  bill.  Replicatto 
that  the  promissory  note  remaio' 
due  and  unpaid  : — Held,  on  d 
murrer,  that  the  replication  ir 
had,  and  that  the  plaintiff  havii 
taken  a  note  for  a  larger  amou 
than  the  bill  in  full  satisfactii 
thereof,  his  only  remedy  was  upt 
the  note.  Sard  v.  Jihodet.  I 
1836.  3i 

Assumpsit  by  the  drawer  again 
the  acceptor  of  a  bill  of  exchang 
Plea  :  that  the  defendant  being 
trader,  was  indebted  to  the  plaii 
tiff  in  100/.  and  upwards,  an 
also  to  divers  other  persons  i 
large  sums  of  money  ;  that  he  bi 
came  a  bankrupt,  and  a  fiat  upc 
the  petition  of  the  plaintiff  wi 
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awarded  against  him ;  that  before 
he  was  adjudged  a  bankrupt  or 
had  obtained  any  certificate  of 
conformity  to  the  fiat,  it  was 
wrongfully,  and  against  the  form 
of  the  bankrupt  laws,  agreed  be- 
tween the  plaintiff  and  the  defend- 
ant, without  the  concurrence  of 
the  other  creditors,  that  the  plain- 
tiff should  abandon  the  fiat  and 
all  proceedings  thereunder ;  and 
that  in  consideration  thereof  the 
defendant  should  accept  the  said 
bill  of  exchange  and  deliver  the 
same  to  the  plaintiff.  The  plea 
then  averred  the  acceptance  and 
delivery  of  the  bill  accordingly, 
and  that  the  consideration  in  the 
plea  mentioned  was  the  considera- 
tion for  the  acceptance  thereof: — 
Held,  on  demurrer  to  the  plea, 
that  the  agreement  therein  set 
forth  on  the  part  of  the  plaintiff 
to  abandon  the  fiat  was  illegal,  on 
the  ground  of  its  being  an  abuse 
of  a  process,  which  a  creditor  has 
a  right  to  sue  out  not  for  his  own 
benefit  only,  but  for  the  benefit  of 
the  other  creditors  also.  Davis 
V.  Holding,  H.  1836.  371 

An  agreement  made  cotemporane- 
ously  with  the  accepting  a  bill  for 
the  accommodation  of  the  indor- 
see, that  if  outstanding  when  due, 
it  should  be  taken  up  and  paid  by 
him,  and  that  no  demand  should 
ever  be  made  in  respect  of  it,  on 
the  drawer  or  acceptor,  is  a  good 
defence  in  an  action  by  the  indor- 
see against  the  acceptor ;  for  it  is 
an  agreement  merely  collateral  to 
the  bill,  not  varying  its  terms  or 
rendering  any  party  to  it  less  lia- 
ble to  a  claim  by  any  third  person 
being  a  bond  fide  holder  for  value. 
Thompson  v.  Cluhky,  H.  1836. 

482 

A  declaration  upon  a  bill  of  exchange 
stated,  that  on  a  certain  day  the 
plaintiff  made  iiis  bill  of  exchange 
payable  one  month  after  date, 
'*  which  period  has  nono  elapsed," 


following  the  form  given  in  the 
rule  of  Trinity  term,  1  Will,  4. 
Sched.  No.  4.  The  declaration 
was  specially  demurred  to,  on  the 
ground  that  it  did  not  appear  that 
the  bill  was  due  at  the  time  of 
commencing  the  suit,  and  that  it 
was  consistent  with  the  allegation 
i  the  declaration  that  the  bill  be- 
came due  after  action  brought. 
The  court  refused  to  set  aside  the 
demurrer  as  frivolous. 

SemblCf  that  since  the  uniformity 
of  process  act,  the  above  form  is 
bad  on  special  demurrer.  Aslett 
V.  JbboU,  H.  1836.  448 

The  defendant  was  arrested  for  S2L 
6d,,  the  amount  of  a  bill  of  ex- 
change, but  the  sum  indorsed  on 
the  capias  was  39/.  3s.  6(/.,  which 
was  made  up  of  the  32/.  6d.,  with 
7  s.  interest,  and  of  a  sum  of  61,  I6s, 
the  amount  of  a  chose  in  action, 
which  the  plaintiffs  could  not  re- 
cover in  their  own  names.  The 
defendant  took  out  a  summons  td 
stay  proceedings  on  the  payment 
into  court  of  32/.  6d.  The  plain- 
tiffs refused  to  accept  that  sum, 
saying,  that  more  was  due ;  where- 
upon the  judge  before  whom  the 
summons  was  heard,  made  an  or- 
der, dated  the  4th  November,  that 
the  defendant  should  be  at  liberty 
to  pay  the  sum  refused  into  court, 
ana  if  the  plaintiffs  should  recover 
no  more  they  should  not  be  enti- 
tled to  costs  from  that  time.  On 
the  following  day  the  defendant's 
attornev  wrote  to  the  attorney  for 
the  plamtiffs,  saying,  that  he  had 
entered  an  appearance,  and  would 
accept  a  declaration,  if  the  latter 
thought  it  right  to  continue  pro- 
ceedings in  the  face  of  the  order. 
On  the  12th  the  defendant's  attor- 
ney wrote  again,  announcing  that 
having  received  no  reply  he  had 
paid  the  money  into  court.  On 
the  9  th  January  the  plaintiffs'  at- 
torney declared  conditionally  until 
special  bail  was  put  in  ana  per- 


1150 


IKBBX  TO  THE 


fected.  A  rule  having  been  ob- 
tained to  set  aside  the  declaration 
for  irregularity,  and  to  stay  all 
further  proceedings  on  payment  of 
the  plaintiflfs'  costs  prior  to  the 
date  of  the  judge's  order  -.—Held, 
first,  that  the  plaintiffs  were  en- 
titled to  the  interest  on  the  bill  of 
exchange ;  secondly,  that  the  plain- 
tiffii  might  treat  the  appearance 
entered  by  the  defendant  as  a  nul- 
lity, and  declare  conditionally  un- 
til special  bail  was  put  in.  And 
the  court  discharged  the  rule,  with 
costs,  unless  the  defendant  should 
elect  to  pay  the  interest  and  the 
costs  of  the  action  up  to  that  time ; 
and  in  the  event  of  his  so  electing, 
the  rule  to  be  absolute  upon  those 
conditions.  White  and  others  v. 
Cobham,  H.  1836.  507 

In  February  1829,  A.  and  B.  being 
in  partnership  as  brewers,  B,  ad- 
vanced 300/.  to  D,  out  of  the  funds 
of  the  firm,  and  took  his  promis- 
sory note  for  the  amount,  payable 
on  demand  to  the  order  of  B,  In 
November  following  C.  purchased 
the  interest  of  A,,  and  the  business 
was  from  that  period  carried  on  by 
B.  &  C.9  and  a  notice  of  the  change 
in  the  firm  was  at  the  time  in- 
serted in  the  Gazette^  signed  by  A,^ 
B,  &  C;  and  )>ersons  indebted  to 
the  firm  were  directed  to  pay  their 
debts  to  B.  &  C. 

In  Augtist  1831,  B,  represented 
to  D.  that  the  firm  wished  for  a 
fresh  security,  and  obtained  from 
him  his  acceptance  for  300/.  in  sub- 
stitution for  the  note  which  B.  un- 
dertook to  get  from  A,  and  deliver 
up,  but  which  was  not  done. 

In  April  1831,  the  note  was  in- 
dorsed by  B.  to  B,  &  C,  and  by 
them  to  A,  as  a  security  for  ad- 
vances made  by  him.  In  Decem- 
ber 1831,  B.  Sc  C,  became  bank- 
rupts. In  June  1832,  D.  paid  A,*s 
attorney  the  amount  of  the  bill  of 
exchange.     In  1835,  A,  brought 


an  action  against  1>.'8  leprae 
tive  on  the  promissory  note. 

Held,  that  A,  was  entitled  to 
cover,  unless  the  jury  could  ia 
that  under  the  circumstanoes 
must  have  known  that  the  bil 
exchange  was  given  for  the  s 
debt  as  in  the  note.  Adams  v.  k 
Ann  Bingley,  aebmnistratrix  tf 
chard  Bmgiey,  deceased^  H.  li 

A  count  by  indorsee  against  ao 
tor  of  a  billy  stated  that  the  dn 
required  the  defendant  to  pi 
sum  to  hU  order : — Held,  on  i 
cial  demurrer,  that  the  o 
would  see  that  his  referred  to 
drawer  and  not  to  the  defend 
though  the  last  antecedent  \ 
stantive.  Spyer  v.  Tkehreil, 
1835. 

Proving  consideration  afler  de 
jurid  replied  to  plea  that  btD 
obtained  by  fraua.  Isaac  Y,Fai 
H.  1836. 

Assumpsit  against  the  acceptor  < 
bill,  by  the  immediate  indorse 
the  drawer.     Plea,  that  defenc 
accepted  the  bill  for  die  aco 
modation  of  the  drawer,  and  i 
the  drawer  did   not  gi've,  or 
defendant  receive,  any  consid< 
tion  for  his  accepting  or  paj 
the  bill ;  that  the  drawer  indor 
the  bill  to    the    plaintiff  with 
any   consideration,  and    that 
plaintiff  held  the  bill  without  o 
sideration.     Replication,  that 
drawer   indorsed  the    bill  to 
plaintiff  for  good   and    valua 
consideration :  —  Held,    that 
whole  admission  by    the  plain 
on  the  pleadings  being  tnat 
bill  was  m  its  inception  an  acco 
modation  bill,  for  accepting  wh 
by  the  defendant  the  drawer  g? 
him  no  consideration,  the  onus 
proof  in  the  first  instance  rest 
on   the   defendant ;     but   that 
cases  in  which  the  holder's  title 
the  bill  is  shown  to  be  connect 
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with  some  fraudi  e,  g,  illegal  tak- 
ing, loss  or  larceny  &c.,  the  holder 
is  hound  to  hegin  and  prove  in  the 
first  instance  that  he  gave  value 
for  the  bill  sued  on.  Mills  v.  Bar- 
ber, E.  1836.  835 

See  Edmunds  v.  Graces,  2  M.  &  \V. 
642,  E.  1837. 

In  an  action  by  the  drawer  against 
the  acceptor  of  certain  bills,  pay- 
able at  fixed  dates,  the  plea  was, 
that  by  agreement  made  between 
the  plaintiff  and  defendant,  cotem- 
poraneously  with  the  acceptance 
of  the  bills  by  the  latter,  the  pay- 
ment of  them  was  not  to  be  re- 
quired by  the  plaintiff,  till  he 
should  recover  in  a  certain  action 
Against  a  third  person,  or  if  he 
should  not  recover  in  it;  and  it 
was  also  averred  that  the  plaintiff 
had  not  recovered  in  the  action, 
and  that  the  bills  sued  on  were 
two  of  those  drawn  by  the  plain- 
tiff as  aforesaid: — Held,  on  de- 
murrer, that  the  plea  was  bad,  for 
not  showing  that  the  agreement  for 
varying  the  absolute  contract  ex- 
pressed on  the  bills  was  in  writing ; 
and,  semble,  for  not  denying  the 
defendant's  liability  on  any  other 
contract  with  the  plaintiff,  besides 
that  on  the  bills.  Adams  v.  Word- 
%,  E.  1836.  620 

Contract  for  giving  up  a  bill  to  the 
acceptor.  628 

In  trover  for  a  bill  of  exchange,  it 
appeared  from  the  pleadings,  that 
the  defendant  {Hampshire),  who 
was  resident  in  England,  received 
it  from  the  payee  (Usher),  who 
lived  at  Belize,  specially  indors- 
ed by  him  to  the  order  of  the 
plaintiff's  wife  {Brind),  The  de- 
fendant was  directed  by  Usher  to 
hand  over  the  bill  to  Mrs.  Brind 
for  her  schooling  of  his  children. 
The  defendant  got  the  bill  accept- 
ed by  the  drawees  in  England, 
gave  Mrs.  Brind  notice,  by  a  letter 
sent  by  post,  that  he  had  received 
and  hela  the  bill  for  the  purpose 


directed  by  Usher,  and  desired 
Mrs.  Brina  to  inform  him  when 
and  how  it  should  be  delivered, 
promising  to  attend  to  such  in- 
formation by  her;  but  before  the 
plaintiff  or  Mrs.  Brind  demanded 
the  bill,  and  while  it  remained  in 
the  defendant's  hands  on  the  di- 
rection and  for  the  purpose  above 
described.  Usher  countermanded 
the  direction  he  had  first  given, 
and  ordered  the  defendant  to  keep 
the  bill  and  its  {proceeds  in  his 
hands,  and  to  have  a  fair  scrutiny 
into  Mrs.  Brind* s  accounts,  and 
afler  that  to  pay  her  what  roiffht 
be  due  to  her.  No  such  scrutmy 
took  place,  though  the  defendant 
was  ready  to  make  it,  and  the  de- 
fendant detained  the  bill : — Held, 
on  demurrer,  that  as  the  original 
direction  by  Usher  was  counter- 
manded by  him  before  the  bill  had 
been  handed  over  by  the  defend- 
ant, or  accepted  by  the  plaintiff 
or  Mrs.  Brink  in  payment  of  the 
debt  due  by  Usher,  the  defendant 
was  not  liable  to  an  action  of  trover 
for  the  bill.  Brind  v.  Hampshire, 
E.  1836.  790 

A  second  indorsee  brought  an  ac- 
tion against  the  acceptor  of  a  bill 
of  exchange,  to  which  the  latter 
pleaded,  that  it  was  indorsed  to 
the  plaintiff  afler  it  became  due. 
At  the  trial  it  was  proved  on  the 
part  of  the  defendant,  that  the  bill 
was  drawn  and  accepted  for  the 
accommodation  of  R,,  the  first  in- 
dorsee, in  July  1830.  At  the  time 
the  bill  became  due,  R,  and  the 
defendant  were  on  friendly  terms, 
but  they  afterwards  quarrelled.  No 
notice  of  its  dishonour  was  given 
to  the  drawer.  The  action  was 
not  brought  until  the  present  year 
(1836).  R,  was  not  called  by  ei- 
ther party  at  the  trial :  — Held, 
that  there  was  evidence  to  go  to 
the  jury,  that  the  bill  was  indorsed 
to  the  plaintiff  afler  it  became  due. 
BounsaUy.HarrisanfTASSe.  925 
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ABsompsit  on  two  bills  of  exchange 
by  indorsee  against  drawer.  Plea, 
that  the  acceptor  was  in  want  of 
a  loan  of  300/.  and  applied  to  the 
plaintiff  to  advance  it,  which  he 
did,  on  an  agreement  of  the  ac- 
ceptor to  take  it  two-thirds  in 
money  and  one-third  in  wine,  and 
to  pay  for  the  same  by  bills  drawn 
by  the  defendant,  amd  accepted 
by  the  borrower.  That  the  de- 
fendant had  notice  of  these  terms, 
and  the  bills  were  accordingly 
drawn  and  accepted.  The  plea 
proceeded  to  state  that  no  consi- 
deration ever  passed  to  defendant 
for  drawing  the  bills,  that  the 
wine  was  never  delivered,  and 
that  the  contract  for  the  sale  and 
delivery  thereof  was  a  gross  firaud 
on  the  acceptor  and  the  de- 
fendant* 

Replication,  that  at  the  time  of 
drawing  the  bills  there  was  a 
good  and  sufficient  consideration 
in  value  for  the  drawing  and  in- 
dorsing the  bills  by  the  defend- 
ant, concluding  to  the  country. 
Special  demurrer,  that  the  repli- 
cation neither  traversed  nor  con- 
fessed and  avoided  the  plea,  and 
should  have  concluded  with  a  ve- 
riGcation.  The  court  held  the 
plea  bad,  for  not  answering  the 
whole  declaration,  and  the  plain- 
tiff had  judgment.  Connop  v. 
Holmes,  M.  1835.  85 

Quctre,  if  fraud  can  be  laid  thus  ge- 
nerally in  pleading  ?  ib, 

Semble,  the  replication  should  have 
concluded  with  a  verification,     ib. 

Assumpsit  against  a  drawer  and  in- 
dorser  of  a  bill  of  exchange.  Plea, 
denying  the  drawing  and  indorse- 
ments. At  the  trial  a  witness  for 
the  plaintiff  stated  he  had  re- 
ceived letters  from  the  defendant's 
place  of  business,  in  the  same 
hand-writing  in  which  the  bill  was 
drawn  and  indorsed.  An  offer  to 
the  defendant  to  compromise  after 
action  brought,  was  also  proved. 


For  the  defence  three  wiai 
swore  positirely  that  the  vi 
was  not  the  defendant's :— I 
that  though  the  three  wita 
for  the  defence  rebutted  dii 
ference  that  the  writing  a 
bill  was  the  defendant's,  fe 
offer  to  compromise  was  eri^ 
recognizing  the  hand-writja 
the  bill,  whether  that  of  th 
fendant  or  of  some  other  pe 
sufficient  to  go  to  the  jory.  / 
ing  v.Jones^  M.  1835. 
Stamping  properly  where  wn 
stamped. 


BODY  RULE,  493. 
See  Bah^ 


BOND. 

Debt  on  a  joint  money  bond  fa 
penal  sum  of  2800/.  agaim 
two  sunrivors  of  three  oUi 
Oyer  of  the  condition  for  sec 
the  repayment  of  1400iL  a» 
terest.  The  plea  then  stated 
800/.,  parcel  of  the  sum  of  1 
in  the  condition  mentioned, 
after  the  day  named  in  the  c 
tion  the  defendant  paid  the  pla 
the  sum  of  800/.,  parcel  of  the 
sum  of  1400/.  Held  bad  on 
cial  demurrer,  being  only  a  pi 
solvit  post  diem  of  part  withoiii 
answer  as  to  the  residue,  vijc.  C 
which  was  forfeited  by  non- 
ment  at  the  day  named  in  the 
dition.  Elizabeti  ^shbee^  atk 
tratrix  of  John  Ashbee,  v.  Pid 
andanother^  T.  1836.  ] 

Another  plea  stated  that 
two  defendants  were  only  sur 
for  the  deceased  obligors,  and 
plaintiff  had  given  a  release  tc 
representative  of  the  decea 
Held,  tliat  as  it  did  not  ap 
either  from  the  bond  or  condi 
that  the  defendants  were  other  i 
original  debtors,  the  plea 
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against  them,  no  answer  to  the 
action.  Ashbee  v.  Pidduck  and  an- 
other. 1016 
In  debt  on  bond,  no  breach,  by 
non-payment  of  the  money,  need 
be  alleged,  if  the  declaration  show 
the  debt  to  be  due  on  the  bond ; 
for  it  then  lies  on  the  defendant  to 
discharge  himself  by  plea  of  pay- 
ment &c.     S,  C. 

See  Office  and  Officer. 

BOUGHT  AND  SOLD  NOTES, 

8i20. 

BREACH  OF  PEACE. 

See  Ingle  v.  BeU,  801. 

BRISTOL. 

The  5  Geo.  4.  c.  Ixxix.  "  for  lighting 
and  watching  the  parish  of  Clifton^ 
in  the  county  of  Gloucester^**  does 
not  extend  to  the  parts  of  the  pa- 
rish of  Clifton  which  by  the  16 
Geo.  3.  c.  33.  and  43  Geo.  3.  c.  140. 
were  added  to  the  city  of  Bristol. 
Bartlett  v.  fTatkms,  H.  1 836.  546 

BUILDING  ACT. 

The  building  act,  14  Geo.  3.  c.  78.  s. 
43.  authorizing  the  raising  or  re- 
building of  a  party  fence-wall,  does 
not  protect  a  person  from  liability 
in  respect  of  collateral  damage  re- 
sulting from  the  erection  so  made ; 
and  an  action  on  the  case  may  be 
maintained  by  the  owner  of  the  ad- 
joining house  for  heightening  a 
party-wall,  whereby  his  lights  are 
obstructed.  IVells  v.  Ody,  E. 
1886.  715 

CAPIAS. 

A  capias  issued  into  Surrey  on  an 
affidavit  of  debt,  of  which  a  copy 
was  placed  on  the  Surrey  file.  The 
defendant  not  being  arrested  on 
that  writ,  a  capias  and  an  alias 
capias  were  afterwards  issued  on 
the  same  affidavit  into  Middlesex, 

VOL.  I. 


by  the  same  officer,  and  within  a 
year  from  its  date :  Held,  that 
the  alias  capias  was  regular,  bein^ 
founded  on  an  affidavit  which  had 
not  become  stale  by  being  more 
than  a  year  old,  and  the  plaintiff 
having  a  right  to  abandon  the  first 
capias  into  Surrey ^  and  issue  an- 
other into  Middlesex,  as  if  there 
had  been  no  previous  writ  at  all, 
and  the  affidavit  being  sworn  before 
the  same  officer  who  issued  the 
process  into  both  counties.  Nor 
do  Nos.  6  and  7  of  Reg.  Gen.  Mich. 
3  fVill.  4.  make  any  difference  in 
the  case.  Ramsden  v.  Maugham^ 
M.  1835.  40 

A  capias  issued  into  London  on  an 
affidavit  to  hold  to  bail,  which  was 
perfectly  regular.  The  defendant 
not  being  taken  in  London,  another 
capias  issued  into  Middlesex,  on  a 
fresh  affidavit,  which  was  bad  for 
having  no  date  in  the  jurat,  and 
no  other  affidavit  was  filed,  show- 
ing the  day  of  the  swearing : 
Held,  that  the  second  capias  was 
regularly  issued,  the  first  made 
affidavit  being  sufficient  to  sustain 
it.  A  prisoner  may  move  to  be 
discharged  for  irregularity  in  pro- 
cess, after  the  time  when  other  mo- 
tions for  irregularity  must  be  made. 
Rock  V.  Johnson,  M.  1835.  43 

A  capias  which  described  the  defend- 
ant as  **  T.  S.  a  clerk  in  the  Army 
Pay  Office,  Sonterset  House,  in  the 
city  of  Westminster  and  county  of 
Middlesex,**  was  held   insufficient, 

for  the  blank  following  the 

words  •*  C  D.  of,"  in  the  form  No. 
4,  provided  by  2  Will.  4.  c.  39. 
should  have  been  filled  up  with  the 
place  of  the  defendant's  actual  or 
supposed  residence,  or  if  the  plain- 
tiff is  ignorant  of  these,  then  with 
the  place  where  the  defendant  then 
is,  or  is  supposed  to  be,  by  ana- 
logy to  the  directory  part  of  s.  1. 
respecting  writs  of  summons.  Rol/e 
V.  Swan,  E.  1836.  665 

No  statute  or  rule  of  court  compels  a 

4e 
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Assumpsit  on  two  bills  of  exchange  | 
by  indorsee  against  drawer.  Plea, 
that  the  acceptor  was  in  want  of 
a  loan  of  SQOL  and  applied  to  the 
plaintiff  to  advance  it,  which  he 
did,  on  an  agreement  of  the  ac- 
ceptor to  ta&e  it  two- thirds  in 
money  and  one-third  in  wine,  and 
to  pay  for  the  same  by  bills  drawn 
by  tne  defendant,  and  accepted 
by  the  borrower.  That  the  de- 
fendant had  notice  of  these  terms, 
and  the  bills  were  accordingly 
drawn  and  accepted.  The  plea 
proceeded  to  state  that  no  consi- 
deration ever  passed  to  defendant 
for  drawing  the  bills,  that  the 
wine  was  never  delivered,  and 
that  the  contract  for  the  sale  and 
delivery  thereof  was  a  gross  fraud 
on  the  acceptor  and  the  de- 
fendant. 

Replication,  that  at  the  time  of 
drawmg  the  bills  there  was  a 
ffood  and  sufficient  consideration 
m  value  for  the  drawing  and  in- 
dorsing the  bills  by  the  defend- 
ant, concluding  to  the  country. 
Special  demurrer,  that  the  repli- 
cation neither  traversed  nor  con- 
fessed and  avoided  the  pica,  and 
should  have  concluded  with  a  ve- 
rification. The  court  held  the 
plea  bad,  for  not  answering  the 
whole  declaration,  and  the  plain- 
tiff had  judgment.  Connop  v. 
Holmes,  M.  1835.  85 

Qucere,  if  fraud  can  be  laid  thus  ge- 
nerally in  pleading  ?  ib. 

Semble^  the  replication  should  have 
concluded  with  a  verification,     ib. 

Assumpsit  against  a  drawer  and  in- 
dorser  of  a  bill  of  exchange.  Plea, 
denying  the  drawing  and  indorse- 
ments. At  the  trial  a  witness  for 
the  plaintiff  stated  he  had  re- 
ceived letters  from  the  defendant's 
place  of  business,  in  the  same 
hand-writing  in  which  the  bill  was 
drawn  and  indorsed.  An  offer  to 
the  defendant  to  compromise  after 
action  brought,  was  also  proved. 


For  the  defence  three  witneMi 
swore  positively  that  the  wntisg 
was  not  the  defendant's  :—Hdd, 
that  though  the  three  witoeaei 
for  the  defence  rebutted  the  in- 
ference that  the  writing  on  tlie 
bill  was  the  defendant's,  yet  the 
offer  to  compromise  was  evidence 
recognizing  the  hand-writing  ob 
the  bill,  whether  that  of  the  d^ 
fendant  or  of  some  other  penoo, 
sufficient  to  go  to  the  jury.  Had- 
ing  v.Jones^  M.  1835.  135 

Stamping   properly  where  wrooglj 
stamped.  1047 


BODY  RULE,  493. 
See  Bail. 


BOND. 

Debt  on  a  joint  money  bond  for  the 
penal  sum  of  2800/.  against  tbe 
two  survivors  of  three  obligors. 
Oyer  of  the  condition  for  securing 
the  repayment  of  1400/.  and  in- 
terest. The  plea  then  stated  as  to 
800/.,  parcel  of  the  sum  of  1400/: 
in  the  condition  mentioned,  that 
after  the  day  named  in  the  condi- 
tion the  defendant  paid  the  plaintiff 
the  sum  of  800/.,  parcel  of  the  said 
sum  of  1400/.  Held  bad  on  spe- 
cial demurrer,  being  only  a  plea  of 
solvit  post  diem  of  part  without  any 
answer  as  to  the  residue,  viz.  600/., 
which  was  forfeited  by  non-pay- 
ment at  the  day  named  in  the  con- 
dition. Elizabeth  Ashbee,  adadms- 
tratrix  of  John  Ashbee,  v.  Piddttck 
and  another,  T.  1836.  1016 

Another  plea  stated  that  the 
two  defendants  were  only  sureties 
for  the  deceased  obligors,  and  that 
plaintiff  had  given  a  release  to  tbe 
representative  of  the  deceased. 
Held,  that  as  it  did  not  appear 
either  from  the  bond  or  condition 
that  the  defendants  were  other  than 
original  debtors,  the  plea  was,  as 
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against  them,  no  answer  to  the 
action.  Askbec  v.  Pidduck  and  an- 
other.  1016 

In  deht  on  bond,  no  breach,  by 
non-payment  of  the  money,  need 
be  alleged,  if  the  declaration  show 
the  debt  to  be  due  on  the  bond ; 
for  it  then  lies  on  the  defendant  to 
discharge  himself  by  plea  of  pay- 
ment &c.     S,  C. 

See  Office  and  Officer. 

BOUGHT  AND  SOLD  NOTES, 

8i20. 

BREACH  OF  PEACE. 

See  Ingk  v.  Bell,  801. 

BRISTOL. 

The  5  Geo,  4.  c.  Ixxix.  "  for  lighting 
and  watching  the  parish  of  Clifton^ 
in  the  county  of  Gloucester^*  does 
not  extend  to  the  parts  of  the  pa- 
rish of  Clifton  which  by  the  16 
Geo.  3.  c.  SS.  and  43  Geo.  3.  c.  140. 
were  added  to  the  city  of  Bristol. 
Bartlett  v.  Watkms,  H.  1 836.  546 

BUILDING  ACT. 

The  building  act,  14  Geo.  3.  c.  7^.  s. 
43.  authorizing  the  raising  or  re- 
building of  a  party  fence-wall,  does 
not  protect  a  person  from  liability 
in  respect  of  collateral  damage  re- 
sulting from  the  erection  so  made ; 
and  an  action  on  the  case  may  be 
maintained  by  the  owner  of  the  ad- 
joining house  for  heightening  a 
party- wall,  whereby  his  lights  are 
obstructed.  Wells  v.  Orfy,  E. 
1886.  715 

CAPIAS. 

A  capias  issued  into  Surrey  on  an 
affidavit  of  debt,  of  which  a  copy 
was  placed  on  the  Surrey  file.  The 
defendant  not  being  arrested  on 
that  writ,  a  capias  and  an  alias 
capias  were  afterwards  issued  on 
the  same  affidavit  into  Middlesex^ 

VOL.  I. 


by  the  same  officer,  and  within  a 
year  from  its  date :  Held,  that 
the  alias  capias  was  regular,  being 
founded  on  an  affidavit  which  had 
not  become  stale  by  being  more 
than  a  year  old,  and  the  plaintiff 
having  a  right  to  abandon  the  first 
capias  into  Surrey^  and  issue  an- 
other into  Middlesex,  as  if  there 
had  been  no  previous  writ  at  all, 
and  the  affidavit  being  sworn  before 
the  same  officer  who  issued  the 
process  into  both  counties.  Nor 
do  Nos.  6  and  7  of  Reg,  Gen.  Mich. 
3  WiU.  4.  make  any  difference  in 
the  case.  Ramsden  v.  Mavgham^ 
M.  1835.  40 

A  capias  issued  into  London  on  an 
affidavit  to  hold  to  bail,  which  was 
perfectly  regular.  The  defendant 
not  being  taJken  in  London,  another 
capias  issued  into  Middlesex,  on  a 
fresh  affidavit,  which  was  bad  for 
having  no  date  in  the  jurat,  and 
no  other  affidavit  was  filed,  show- 
ing the  day  of  the  swearing : 
Held,  that  the  second  capias  was 
regularly  issued,  the  first  made 
affidavit  being  sufficient  to  sustain 
it.  A  prisoner  may  move  to  be 
discharged  for  irregularity  in  pro- 
cess, after  the  time  when  other  mo- 
tions for  irregularity  must  be  made. 
Rock  V.  Johnson,  M.  1835.  43 

A  capias  which  described  the  defend- 
ant as  "  T,  S.  a  clerk  in  the  Army 
Pay  Office,  Sonterset  House,  in  the 
city  of  Westminster  and  county  of 
Middlesex,*  was  held   insufficient, 

for  the  blank  following  the 

words  **  C  D,  of,"  in  the  form  No. 
4,  provided  by  2  WiU.  4.  c.  39. 
should  have  been  filled  up  with  the 
place  of  the  defendant's  actual  or 
supposed  residence,  or  if  the  plain- 
tiff is  ignorant  of  these,  then  with 
the  place  where  the  defendant  then 
is,  or  is  supposed  to  be,  by  ana- 
logy to  the  directory  part  of  s.  1. 
respecting  writs  of  summons.  Rolfe 
V.  Swan,  E.  1836.  665 

No  statute  or  rule  of  court  compels  a 
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plaintiff  to  indorse  the  place  of  the 
defendant's  abode  on  a  ca,  sa,  (See 
Reg.  Gen.  Nil.  2  &  3  Geo.  4.  in  K. 
B.)  Strong  v.  Dickenson,  Gent. 
oitf  4^0.  £.  1836.  683 

See  Writ  of  Capias. 

CHARITABLE  GIFT. 
See  Legacy  Duty. 

CHURCHWARDENS  AND 
OVERSEERS. 

Motions  involving  points  of  law  and 
construction  of  an  act  of  parh'a- 
ment  ought  not  to  be  taken  at 
chambers,  but  should  be  made  in 
full  court.  Doc  on  the  demisei  of  the 
Churchwardens  of  LlandysiUoy.  Roe^ 
T.  1835.  1084 

Churchwardens  and  overseers 
suing  under  59  Geo.  3.  c.  12.  s.  17. 
must  sue  in  their  own  names,  de- 
scribing themselves  as  churchwar- 
dens and  overseers  of  the  poor  of 
the  parish  ;  and  the  court  directed 
counts  on  demises  by  tliem,  in 
which  they  were  termed  church- 
wardens and  overseers  only,  witli- 
out  setting  out  their  names,  to  be 
struck  out.     «V.  C. 

CINQUE  PORT. 

QuferCf  whether  the  gaol  of  the  cinque 
port  of  Dover  is  a  gaol  to  which  a 
defendant  may  be  rendered  under 
the  1  mil.  4.  c.  70.  s.  21.  Stride 
v.  Hill  and  others,  469 

COGNOVIT. 

A  cognovit  subscribed  thus :  '*  wit- 
ness to  the  signing  by  the  said  R. 
F.,  (the  defendant,)  C.  B.  P.  attor- 
ney for  the  said  defendant,"  is  not 
only  a  sufficient  declaration  of  C. 
B.  P.  being  attorney  for  the  de- 
fendant, but  also  a  sufficient  state- 
ment that  he  **  subscribes  as  such 
attorney"  within  Reg.  Gen.  HiL  2 
Will,  4.  No.  72.  Lees  v.  Fry,  T. 
1835.  1084 


COLLECTOR. 
See  Office  akd  Officii. 

COMMISSION. 

See  Witness, 

COMMITTEE  OF  CANDIDA! 
FOR  M.P. 

See  Thomas  v.  Edwards,  871 

COMMON  PLEAS  AT  LA1< 
CASTER. 

Before  this  court  will  order  execnt 
to  issue  under  4  &  5  WilL  4.c. 
s.  31.  against  a  defendant  oo  f 
judgment  obtained  in  the  eonr 
Common  Pleas  at  Lancaster, 
affidavit  must  be  produced  (enti 
in  this  court)  that  he  has  remo 
either  his  person  or  his  goods 
of  the  jurisdiction  of  the  court 
low.  Duckworth  and  anotia 
Fogg,  M.  1835. 

CONDITION  PRECEDENl 

SeeHertford  (Marquis)  r.  Hwit,  \i 

CONSTABLE. 

Where  a  constable  apprehends  a  p 
under  the  bond  fide  belief  that 
has  committed  an  ofience  m 
the  7  &  8  Geo.  4.  c.  30.,  (the  W 
cious  Trespass  Act,)  such  con 
ble  is  entitled  to  notice  of  ac 
under  the  41st  section,  althoogi 
did  not  see  the  alleged  tre^ 
committed,  and  there  is  no  p 
of  the  owner  of  the  proper^ 
jured  having  made  any  comd 
to  him.  Ballinger  v.  Ferru, 
1836. 

CONTINUING  SECURm 
See  Office  and  Officee. 

CONTRIBUTION. 

See  Assumpsit. 
The  rule  that  there  is  no  contribol 
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among  wrong-doers  does  not  apply 
to  a  case  wbere  the  party  seeking 
contribution  is  a  tort-feasor  merely 
by  inference  of  law. 

Several  persons  were  jointly  in- 
terested in  a  stage  coach,  and  there 
was  a  partnership  fund  out  of  which 
the  expenses  were  first  to  be  p  ad, 
and  the  residue  divided  among 
them. 

Held,  that  one  proprietor  who 
had  paid  the  damages  and  costs 
recovered  in  an  action  which  had 
been  brought  against  him  for  da- 
mage done  by  the  negligent  driving 
of  the  coachman,  could  not  recover 
at  law  from  another  proprietor  his 
proportion  of  such  damages  and 
costs.  Pearson  V.  SkeUon,  £.  183G. 

848 

CONVICT. 

See  Husband  and  Wife. 


CONVICTION. 
See  Attainder. 

CORRUPTING  VOTERS. 

An  averment  in  a  declaration  for  a 
penalty  that  the  defendant  did  cor- 
rupt one  /.  W.y  who  had  then  a 
right  to  vote  at  an  election  of  town 
councillors,  by  corruptly  promising 
to  give  him  employment  in  hauling 
stones  for  hire,  to  be  paid  him  for 
the  same,  which  employment  was 
promised  to  /.  IV.,  as  and  for  a  re- 
ward to  him  if  he  should  vote  at 
such  election  for  particular  per- 
sonSf  is  sufficiently  laid  as  a  pro- 
mise of  a  reward,  so  as  to  subject 
the  party  offering  it  to  a  penalty  of 
50/.  under  s.  54  of  5  &  6  mil.  4. 
c.  76 :  unless,  on  proper  issues 
joined  on  the  record,  the  employ- 
ment should  be  found  by  a  jury  to 
have  been  promised  to  the  voter 
without  a  corrupt  object  on  the 
part  of  the  party  promising.  Hard- 
tag  V.  Stokes,  E.  1836.  599 

Held  also,  that  as  the  offence 
was  laid  to  be  <'  contrary  to  the 


form  of  the  statute,"  it  was  not  ne- 
cessary to  lay  it  to  have  been  com- 
mitted **  after  the  passing  of  the 
act,"  though  that  took  place  very 
recently  before  :  and  that  at  all 
events,  an  allegation  that  an  elec- 
tion of  councillors  took  place  "  in 
pursuance  of  the  act,**  and  that  the 
'*  defendant,  not  regarding  the  sta- 
tute," corrupted  the  party  to  vote  in 
such  election,  was  sufficient.  Hard- 
ing V.  Siokes,  E.  1836.  599 

COSTS. 

See  Attorney — Executors. 

Assumpsit  on  an  undertaking  by  the 
defendant  to  pay  such  costs  as  the 
plaintiff*  should  incur  in  an  action 
to  be  brought  by  him  against  G, 
on  a  bill  of  exchange,  drawn  on 
him  by   the  defendant  and  then 
due,  which  the  plaintiff*  had  agreed 
to  take    up  for    the   defendant's 
honour.    There  was  also  a  count 
by  the  plaintiff*  as  indorsee  of  the 
bill,  widi  a  count  for  money  paid, 
interest,  and  on  an  account  stated. 
Pleas :  first,  payment  into  court 
on  the  first  count  (of  a  sum  which 
covered  the  plaintiff*  *s  costs  out  of 
pocket);  secondly,  to  the  second 
count,  that  after  the  bill  became 
due,  the  defendant  paid  a  certain 
sum  in  part  satisfaction  of  it,  and 
indorsea  to  and  gave  the  plaintiff* 
another  bill  which  he  took  in  satis- 
faction of  the  residue  of  the  bill 
declared  on.     The  issue  on   the 
first  plea  was,  whether  the  plain- 
tiff"  had  sustained  further  damages 
than  the  sum  paid  into  court ;  and 
on  the  second  plea  was,  whether 
the  second  bill  was  so  given  and 
accepted  in  satisfaction  of  the  first, 
or  only  as  a  collateral   security. 
The  first  particulars  of  demand 
only  embraced  the  count  on  the 
bill.    The  defendant  obtained  an 
order  for  ''particulars'*  of  the  bill 
of  costs,  charges,  and  expenses 
mentioned  in  the  first  count. '  The 
4e2 
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particulars  delivered  under  this 
order  were  a  copy  of  the  plain- 
tiff's whole  bill  of  costs  in  the 
action  against  G.,  and  also  the 
amount  of  the  bill  and  interest. 
Held,  that  the  costs  out  of  pocket 
could  be  recovered  on  the  first 
count ;  and  the  rest  of  the  bill  on 
the  account  stated.  Fisher  v. 
Wmnwrtghi,  £.  1836.  606 

Held  also,  that  had  the  particu- 
lars been  insufficient  to  enable  the 
plaintiff  to  recover  the  costs  on 
the  account  stated,  proof  by  the 
defendant  of  an  unsigned  paper 
delivered  to  him  by  the  plaintiff 
as  a  statement  of  plaintiff's  claim 
against  G.,  one  item  being  his  bill 
of  costs,  was  not  such  unambigu- 
ous evidence  of  an  account  stated 
between  them  as  would  have  enti- 
tled the  plaintiff  to  recover  those 
costs  under  the  last  count,  not- 
withstanding such  defective  par- 
ticulars, upon  the  proofs  adduced 
by  his  adversary.     Ih. 

Where  notice  of  trial  of  a  cause  is 
given  for  a  sitting  in  term,  and 
the  defendant  resides  above  forty 
miles  from  London^  a  two  days* 
notice  of  continuance  of  trial  to 
the  next  sitting,  is  not  sufficient  to 
save  the  plaintiff  from  paying  the 
defendant's  costs  of  the  day  for 
not  proceeding  to  trial  at  the  first 
sitting.     Forbes  v.  Cron\  E.  1836. 

670 

In  an  action  brought  to  recover  21/. 
\s,  the  defendant  took  out  a  sum- 
mons to  stay  proceedings  on  the 
payment  of  IS/.  \^s,  6(/.  into  court. 
The  plaintiff  having  refused  to  ac- 
cept that  sum,  the  judge  before 
whom  the  summons  was  heard, 
made  an  order  that  the  defendant 
should  be  at  liberty  to  pay  the 
money  into  court,  and  if  the  plain- 
tiff should  recover  no  more,  then 
the  defendant  should  not  be  liable 
to  costs  from  that  time.  The  de- 
fendant afterwards  offered  to  pay 
\5L  and  costSi  in  order  to  settle 


the  action.  The  pluntiffnbi 
queotly  signed  judgment  twice 
want  of  a  plea ;  both  of  wb 
judgments  were  eet  a»de  for  ii 
gularity.  The  defendant  hai 
pleaded  the  payment  of  the  mo 
mto  court,  the  plaintiff  the  o 
day  took  the  money  out,  and  g 
notice  to  tax  his  costs,  and  i 
days  afterwards  delivered  a  re 
cation,  whereby  he  accepted  of 
money  paid  into  court  in  full  a 
faction  of  his  debt.  The  de6 
ant  having  obtained  a  rule 
why  the  defendant's  costs,  ml 
quent  to  the  summons  to  pay 
money  into  court,  should  not 
allowed  and  set  off  againt 
costs  of  the  plaintiff;  the  eo 
on  cause  being  shown,  did  not 
down  any  general  rule  of  pract 
but,  under  the  particular  ciia 
stances  of  the  case,  discharged 
rule  in  question.  JViUes  v.  Da 
H. 18S6. 

Per  Parke  B. — It  is  prmi  J 
vexatious  in  a  party  to  rel 
money  paid  into  court,  and  af 
wards  to  take  it  out,  and  be  oi 
to  be  made  to  pay  oil!  the  sol 
quent  costs,  unless  he  shows  g 
cause  of  exemption.  lb. 
An  action  brought  against  two  ma 
trates  for  an  act  done  in  the  e 
cution  of  their  office,  was  dis( 
tinned  on  the  3d  December^  aoc 
the  following  day  their  attoroe^f 
tended  the"  taxation  of  their  a 
when  single  costs  only  were 
lowed.  Tlie  attorney  afierw; 
applied  to  the  master  to  alter 
allocatur  by  marking  double  oi 
under  the  7  Jac.  1.  c.  5.,  w! 
he  stated  he  could  not  do  wid 
a  rule  of  court.  During  the  s 
day  the  attorney  made  an  apj^ 
tion  to  the  plaintiff's  attornej 
allow  double  costs,  which  the 
ter  would  not  do.  On  the 
the  single  costs  were  tendered 
refused.  On  the  20th  Jam 
the  plaintiff's  attorney  oflfered 
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go  before  the  master  and  agree 
that  he  should  allow  the  defend- 
ants double  costs,  but  their  attor- 
dey  then  insisted  on  having  a  con- 
sent to  a  judge's  order  to  enter  a 
suggestion.  The  plaintiff  had  com- 
menced a  second  action  on  the 
ISth  January.  The  defendants  hav- 
ing obtained  a  rule  why  they  should 
not  be  at  liberty  to  enter  a  sug- 
gestion to  entitle  them  to  double 
costs,  the  court  discharged  the 
rule,  on  the  ground  that  they 
inight  have  obtained  such  costs 
without  applying  to  the  court.  Fos- 
brook  V.  Holt  and  otiiers,  H.  1836. 

464 
Semble,  that  a  suggestion  is  un- 
necessary to  entitle  a  defendant  to 
double  costs  under  the  7  Jac,  1. 
c.  5.    lb. 
Where  a  plaintiff  sues  in  trespass  in 
Jormd  pauperis^  and  obtains  a  ver- 
dict for  nominal  damages,  he  is 
entitled  to  full  costs,  but  only  of 
those  witnesses,  and  of  such  parts 
of  the  briefs  as  were  requisite  to 
support  the  count  on  which  he  suc- 
ceeded, after  abandoning  the  others. 
Gougenheitn  v.  Lane  and  Jive  others^ 
M.  1835.  216 

A  pauper  plaintiff  is  not  within 
Reg.  Gen.  Hil.  2  W,  4.  No.  74., 
nor  can  the  costs  of  such  several 
defendants  as  have  got  verdicts, 
be  deducted  from  his  general  costs 
of  the  cause.  lb. 
In  case  by  a  reversioner  for  breaking 
a  wall,  the  defendant  pleaded  not 
guilty,  and  justified  under  a  right 
to  a  drain,  and  to  break  the  wall 
to  clean  it.  Plaintiff  traversed 
'  the  right  in  the  replication,  but 
afterwards  withdrew  the  traverse 
and  new  assigned  excess.  Defend- 
ant thereupon  pleaded  not  guilty 
to  the  new  assignment,  but  after- 
wards withdrew  that  plea  and  also 
so  much  of  his  original  plea  of 
not  guilty  as  applied  to  that  part 
of  the  declaration  covered  by  the 
new  assignmenti  paying  into  court 


10/.,  which  the  plaintiff  took  out 
of  court  in  satisfaction  of  the 
damages  for  which  the  action  was 
brought.  Held,  that  the  plaintiff 
was  entitled  to  the  costs  of  the 
writ  and  of  the  new  assignment^ 
and  other  subsequent  proceedings, 
but  that  the  defendant  was  entitled 
to  the  other  costs  and  to  the  gene- 
ral costs  of  the  cause.  Griffiths 
V.  Jones,  T.  1836.  1131 

Semble,  the  plaintiff  would  have 
been  entitled  to  some  part  of  the 
costs  of  the  declaration,  could  it 
have  been  ascertained.    S.  C. 

The  party  who  succeeds  at  a  second 
trial  will  not  be  allowed,  in  taxa- 
tion, the  costs  he  has  incurred  for 
copies  of  a  short  hand  writer's 
notes  of  the  eviden(!e  given  at  the 
former  trial.  Crease  v.  Barrett, 
M.  1835.  112 

The  proper  course  for  a  party 
who  wants  a  transcript  of  the  evi- 
dence adduced  at  the  former  trial 
appears  to  be  to  apply  to  the  clerk 
of  the  judge  who  presided,  for  a 
copy  of  his  notes,  and  the  ex- 
pense of  obtaining  such  copy 
would,  it  seems,  be  allowed  in 
costs.     lb. 

Jurisdiction  of  courts  to  tax  bills  in- 
dependent of  the  statute.         1 025 

COSTS,  (SECURITY  FOR). 

A  motion  for  security  for  costs,  on 
the  ground  of  the  plaintiff's  ab- 
sence from  Ensland,  must  be  made 
before  issue  joined,  and  as  soon 
as  the  defendant  knows  the  plain- 
tiff to  have  lefl  the  country,  as 
well  as  before  he  takes  any  fur*' 
ther  step.  If  made  afler  issue 
joined,  the  court  must  be  satisfied 
that  the  defendant  did  not,  before 
that  step  in  the  cause,  know  of 
the  plaintiff's  absence.  After  trial 
and  a  jury  discharged  from  giving 
a  verdict,  it  is  too  Tate  to  move  for 
security  for  costs  of  another  trial, 
where  the  defendant  knew  that 
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the  plaintiff  left  England  after 
issue  joined  and  before  the  first 
trial.  Wamwrightf  eseaUor  of 
Abercromby,  deceased^  v.  Bland 
and  others,  M.  1835.  37 

A  rule  nisi  for  security  for  costs  will 
be  granted,  though  the  defendant 
do  not  state  in  what  stage  the 
cause  is,  the  motion  being  at  the 
defendant's  peril  if  too  late.  Cole 
V.  Perry,  T.  1837.  1000 

COUNTS. 

See  PaACTiCE.  {Striking  out  Counts.) 

COURTS  OF  REQUESTS. 

To  an  action  of  assumpsit  the  de- 
fendant pleaded,  first,  the  general 
issue  as  to  part  of  the  demand ; 
and  fourthly,  that  the  debt  for 
which  the  action  was  brought  did 
not  amount  to  40s, ,  and  that  he 
the  defendant  was  resident  within 
the  jurisdiction  of  the  Tomer  Ham- 
lets Court  of  Requests'  Act,  23  G.  2. 
c.  30.  At  the  trial  the  jury  found 
a  verdict  for  the  plaintiff  under 
the  general  issue,  damages  1/.  6^., 
and  for  the  defendant  upon  the 
fourtli  plea.  The  defendant  hav- 
ing obtained  a  rule  nisi  to  enter  a 
suggestion  under  the  act  to  de- 
prive the  plaintiff  of  his  costs, 
and  to  entitle  the  defendant  to 
Costs,  the  court,  on  showing  cause, 
discharged  the  rule,  on  the  ground 
that  the  defendant  might  obtain 
the  benefit  of  the  act  by  entering 
up  judgment  under  the  fourth 
plea.     Defries  v.  Snell,  M.  1835. 

206 

Nothing  in  sect.  19.  of  the  Middle- 
sex County  Court  Act,  23  Geo.  2. 
c.  33,  entitles  a  defendant  to 
double  costs,  where  the  plaintiff's 
damages  are  reduced  below  40*. 
by  the  proof  of  a  set-off ;  for  by 
reference  to  sect.  1.  and  sect.  4., 
the  plaintiff  could  not  have  sued 
in  the  inferior  court  for  his  origi- 
nal debt,  and  could  not  compel 


the  defendant  to  plead  a  set- 
Jenkinson  v.  Morton^  IS,.  1836.  i 

A  defendant  is  not  deprived  of 
benefit  of  a  Court  of  Reqae 
Act  by  pajrment  of  money  i 
court,  or  by  consenting  to  a  i 
before  the  sheriff.  Turner  v.  J 
nard,  T.  1 836. 

Where  a  defendant  seeks  to  eoH 
suggestion  to  deprive  die  phi] 
of  costs,  on  the  ground  mat 
action  ought  to  have  been  bioi 
in  a  court  of  requests,  be  cm 
have  the  costs  of  an  issue  wi 
has  been  found  in  his  &voiir,ti 
for  him  in  the  superior  court 
The  Birmmgham  Court  of  1 
quests  Act,  (47  G.  3.  c.  14. 1. 1 
requires  that  parties  havii^  de 
not  exceeding  51.  owing  to  tl 
from  persons  inhabiting  witfaiii 
town  of  Birmmgham  '^  or  m 
or  frequenting  the  markets  the 
or  working  or  seeking  a  liveliho 
or  in  any  way  trading  or  deal 
within  the  same,"  should  sue  in 
court  of  requests.  Held,  that  si 
using  or  frequenting  the  marl 
or  trading  or  dealing,  must  be  « 
a  view  of  thereby  substantia 
obtaining  the  whole  livelihood 
the  party.  Jenkz  and  another 
Taylor,  T.  18.^6.  S 

The  nestnanster  Court  of  Reque 
as  constituted  by  14  6r.  ^.  c. : 
and  24  G.  2.  c.  42.  has  no  jiu 
diction  in  actions  on  the  case 
unliquidated  damages,  but  in  ; 
tions  for  ascertained  debts  i 
exceeding  the  fixed  amount,  n 
proceed  as  well  by  the  rules 
equity  as  law.  Soames  v.  Ra 
lings,  M.  1835. 

COVENANT. 
To  paint  house.     See  Pleadikc. 

COVENANT  TO  STAND 
SEISED. 

By  indenture  between  £.  P.  and  /i 
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bel  his  wife  of  the  one  part,  and 
/r.  T.  of  the  other  part,  E.  P.,  for 
settling  certain  hereditaments,  did 
covenant  with  JF.  T.  that  he,  E, 
P.,  and  his  heirs,  would  stand 
and  be  seised  of  such  heredi- 
taments to  his,  E.  P.'s  use  for  life, 
remainder  to  the  use  of  the  said 
Isabel  for  her  life,  with  remainder 

Sfler  limitations  to  the  sons  and 
ughters  of  the  marriage,)  to  the 
use  of  the  heirs  and  assigns  of  the 
said  Isabel,  the  wife  of  the  said  E,  P., 
for  ever.  There  was  no  issue  of 
the  marriage.  Isabel  survived  her 
husband  £.  P.,  and  died  about 
1782,  having  devised  the  property 
in  question  to  £.  IV.  In  1782,  E. 
W.  levied  a  fine  thereof  with  pro- 
clamations, sur  conusance  de  droit 
come  ceOf  to  enure  to  the  use  of 
herself  in  fee  simple,  and  died 
seised  twelve  years  after,  having 
devised  the  property  by  will  dated 
April  ]  794.  A  contract  was  entered 
into  by  the  plaintiffs  and  defendants 
for  selling  the  property  to  the  de- 
fendants, and  the  question  was  on 
Isabel  P.'s  right  to  devise,  as  hav- 
ing being  seised  in  fee  under  the  rule 
in  Shelly*s  case,  and  whether  £.  W., 
at  the  date  of  her  will,  was  seised 
in  fee  of  the  property  in  question. 
The  court  certified  to  the  Master 
of  the  Rolls  that  she  was,  and 
comm,  semb,  without  reference  to 
the  fine  by  E,  W.  Hood  and 
others  v.  IHmm  and  another,  E. 
1834.  1118 

CREDIT. 

In  an  action  by  the  executor  of  an 
innkeeper  against  the  chairman  of 
the  committee  of  a  candidate  at  a 
contested  election,  for  refreshments 
supplied  to  voters,  but  which  were 
directly  ordered  by  a  third  person, 
one  M, :  Held,  that  before  the 
plaintiff  could  recover,  he  was 
bound  to  prove  that  M.  was  em- 
ployed by  the  defendant  alone,  or 
by  the  defendant  and  others,  to 


give  the  order,  and  that  the  de- 
fendant in  so  employing  M,  was 
not  acting  as  agent  for  any  other 
person,  or  else  that  M,  was  not  a 
mere  agent,  but  acted  jointly  with 
the  defendant,  or  with  the  defend- 
ant and  others ;  and  that  it  would 
make  no  difference  that  the  plain- 
tiff's testatrix  considered  M,  as 
authorized  to  contract  on  behalf  of 
the  candidate,  if  the  fact  was  not 
so.  Thomas,  executor,  v.  Edwards, 
E.  183G.  872 

CUSTOM  OF  COUNTRY. 

See  Ilutton  v.  Warren,  646, 

CUSTOMS  LAWS. 

Certain  goods,  the  produce  of  Asia, 
being  admissible  to  customs  duty 
for  use  in  the  united  kingdom,  from 
Asia  direct,  in  a  British  ship,  were 
imported  into  this  country  from 
Holland,  contrary  to  the  naviga- 
tion act  now  in  force,  2  &  3  JVill. 
4.  c.  54.  s.  3.  An  information  was 
filed  on  sec.  44  of  3  &  4  WilL  4.  c» 
53,  (the  smuggling  prevention  act) 
against  the  owner  of  the  goods  for 
the  treble  value  of  them,  charging 
him  with  being  concerned  in  the 
unshipping  of  goods  prohibited  to 
be  imported  into  the  united  king- 
dom, and  alleging  that  the  goods 
were  "  then  and  there  liable  to  the 
duties  of  customs,  the  said  duties 
of  customs  for  the  same  not  having 
been  first  paid  or  secured."  Held, 
that  the  information  was  good,  the 
allegation  in  question  being  framed 
in  pursuance  of  the  imperative 
terms  of  3  &  4  WilL  4.  c.  53.  s.  ZO. 
Attorney  General  v.  Greaves,  M. 
1835.  48 

A  recognizance  was  conditioned  for 
payment  of  costs  occasioned  by  the 
defendant's  claim  to  a  sloop  which 
had  been  seized  as  forfeited  to  his 
majesty  and  the  seizing  officers, 
under  a  smuggling  act,  3  &  4  IVUU 
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4.  c.  53.  a.  2.  Held,  that  the  con- 
dition was  broken  by  the  non-pay- 
<nent  to  the  seizing  officers  of  the 
*  costs  occasioned  by  Qie  claim,' 
though  not  incurred  personally  by 
them.  Tke  King  t.  Bullock  and 
otktri,  T.  1836.  998 

DAMAGES. 

Actual,  from  not  arresting.  See 
Sheriff, 

Distinction  between  assessing  on 
breaches  of  a  bond  assigned  under 
8  &  9  ma.  3.  c.  11.  s.  8.  and 
on  like  breaches  suggested  on  ihe 
roll.     See  407. 

Reducing.    See  Payment. 

DAYS. 

Calculating  number  of,  in  notice.    74> 


Of  plaintiff  before  verdict. 

Where  it  was  lo  be  inferred  from  cir- 
cumstances that  a  ship  in  which 
the  plaintiff  had  embarked  was  lost 
at  sea  before  the  assizes  at  which  a 
verdict  was  recovered  in  his  name, 
though  it  did  not  appear  positively 
that  the  plaintiff  had  perished;  the 
court  granted  a  rule  for  continuing 
the  postca  in  the  hands  of  the  asso- 
ciate, with  stay  of  execution.  John- 
son,  admiaitlrator  tif  Stamford,  v, 
Hamillon,  M.  1835.  4^ 

A  rule  nisi  having  bocn  granted  tc 
Slay  the  poslea  in  the  hands  of  the 
associate,  on  the  groimd  that  the 
plaintiff  had  been  lost  at  sea  be- 
fore the  trial,  the  court,  on  cause 
being  shown,  discharged  the  rule, 
the  affidavits  on  which  it  was  ob- 
tained showing  only  a  strong  pro- 
bability of  the  death  of  the  plaintiff, 
but  disclosing  no  fact  thnt  would 
be  evidence  before  a  jury.  S.C. 
H.  1836.  '        574 

Sembte,  that  if  the  facts  had  been 
conclusive  as  to  the  death,  the  oourt 
would  have  made  the  rule  abso- 
lute.   Jb. 


DEBT. 
Question  in  action  of 

DECLARATIONS. 

See  Etidemce. 

DELIVERY  OF  GOO 

See  Vendok  and  Pcichi: 

DEMAND  OF  PLEA, 


DEMURRER. 

To  all  instead  of  part  of  a  i 
tion.  i: 

On  the  2S<1  December  the  | 
demurred  to  tlie  plea  plei 
the  defendant,  viao,  on  i 
January,  obtained  a  week's 
join  in  demurrer,  which  wa 
wards  extended  until  the  ISt 
a  judge's  order.  On  that  i 
defendant  obtained  a  rule 
set  aside  the  bail-bond  witl 
of  proceedings  in  the  toe 
agamst  which  cause  was  sb< 
the  36th,  when  the  rule  w 
charged  with  costs.  In  the 
of  thatday  the  plain tifFsigue 
ment  for  want  ofajoindei 
miirrer.  About  seven  oV 
the  evening,  and  after  suet 
ment  was  signed,  a  joinder 
murrer  was  delivered :  He 
the  judgment  was  signed  tc 
and  the  court  set  it  aside  as 
lar,  but  on  the  terms  that 
fendant  should  join  in  di 
instanter,  viz.  before  eight 
in  the  evening. 

The  court  will  abide  by  t 
that  demurrer  books  must 
vercd  four  days  before  ar| 
Vernon,  amgnec  of  Mc  Si 
"  —    "■      y.Mhdg 


Siaffbrdakir. 


Hodg'tnsy  H 


DEPOSIT  IN  LIEU  OF 
See  Bau. 
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DETINUE. 

Xiands  were  devised  to  trustees  upon 
trust  to  pay  a  part  of  the  rents  and 
profits  to  the  devisor's  widow,  and 
the  rest  towards  the  maintenance 
and  education  of  his  son  till  he 
reached  21,  and  after  that  time  to 
him  during  the  lifetime  of  his  wi- 
dow ;  after  her  death  the  property 
was  devised  to  the  son  in  fee. 

The  trustees  defended  suits  re- 
specting the  trusts  of  the  will,  and 
in  so  doing  incurred  a  debt  to  their 
attorney  for  costs,  and  deposited 
the  title-deeds  with  him  as  a  secu- 
rity for  it.  Held,  that  after  the 
death  of  the  devisor's  widow,  the 
son  might  maintain  detinue  against 
the  defendant  for  the  deeds  with- 
out their  being  subject  to  any  lien 
for  the  personal  liability  which  the 
trustees  had  incurred  by  employ- 
ing him.  Ligktfoot  v.  Keane,  T. 
1836.  1004 

DEVISE. 

A  testator  devised  his  real  estate  to 
trustees  on  trust  that  his  daughter 
Af,  should,  until  she  attained  twen- 
ty-one, if  unmarried,  receive  there- 
out an  annuity  of  60/.,  and  that  she 
should  thereafter  and  till  she  at- 
tained thirty-one,  if  unmarried,  re- 
ceive a  further  annuity  of  40/.,  but 
in  case  she  should  marry  without 
the  consent  of  his  trustees,  then 
she  should  only  receive  one  annuity 
of  50/.,  and  the  estate  should,  im- 
mediately upon  such  marriage,  be 
in  trust  for  all  her  children,  under 
the  limitations  in  the  will ;  and  for 
default  of  such  issue  then  in  trust 
for  testator's  sisters  and  the  chil- 
dren of  5.,  one  of  them  ; — provided 
that  if  the  daughter  should  marry 
with  consent  of  the  trustees,  they 
might  convey  the  estate  to  such 
persons  as  they  should  think  fit,  in 
trust  for  the  husband  and  wife  for 
their  joint  lives  and  the  life  of  the 
survivor, with  remainder  to  the  chil- 


dren of  the  marriage,  under  the 
limitations.  M.  having  attained 
twenty-one  married  with  consent 
of  the  trustees,  and  died  without 
having  had  issue.  Held,  that  the 
limitation  in  remainder  to  the  tes- 
tator's sister  S,  was  conditional, 
depending  on  his  daughter's  mar- 
riage without  consent ;  and  failed 
on  her  marriage  with  consent. 
Ann  Toldervy-,  {widow  of  James 
Bayley  Toldervtf)  v.  Sir  John  Dut' 
ton  Colt,  Bart.,  JVilliam  Doxies,  H. 
F,  James,  Jane  Toldercy,  and  six 
other  children  of  the  plaintlf  and  the 
deceased  James  Bay  ley  Toldervy,  H. 
1836.  324 

A  testator,  named  Spencer,  devised 
different  houses  and  land  to  differ- 
ent persons,  some  being  his  col- 
lateral relations,  named  Spencer^ 
and  others  his  natural  children,  to 
some  in  fee  and  to  others  for  life 
only ;  after  which  he,  by  a  resi- 
duary clause,  devised  the  residue 
of  his  lands,  messuages,  &c.  not 
before  disposed  of,  to  his  wife,  her 
heirs,  executors,  administrators, 
and  assigns  for  ever.  He  after- 
wards added  these  clauses  just  be- 
fore he  executed  it.  **  I  do  further 
give  to  my  wife  this  house  wherein 
I  now  live ;  also  the  cottage,  and 
all  the  buildings,  cattle,  and  every 
thing  belonging  to  me  in  and  about 
the  house,  Redvales.  I  also  entail 
my  land  to  the  Spencer's  male  heir 
so  long  as  one  shall  remain."  Held, 
that  the  devise  to  the  wife  of  the 
residue  of  the  land  was  not  affected 
by  the  subsequent  devise  of  Red" 
vales  to  her  for  life,  or  to  the  Spen^ 
cer's  male  heir,  though  the  Redvales 
property  was  held  by  the  testator 
pur  autre  vie  only ;  and  that  the 
two  clauses  might  both  stand  toge- 
ther, not  being  necessaril v  inconsis- 
tent ;  but  that  the  last  clause  as  to 
the  entail  of  the  devisor's  land,  was 
either  unintelligible  or  inapplicable 
to  the  Redvales  property  devised  to 
the  wife« 
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Where  a  dauw  in  a  will  u  unick 
dirongh  by  the  testator  before  the 
will  is  executed,  the  erasure  an 
odIt  be  noticed  u  a  fact,  and  the 
will  niui  be  read  as  if  the  clause 
had  never  been  in  it.  Doe  d. 
Sptuctr  V.  Prdley  and  amtier,  T. 
1836.  863 

DISCLAIMER,  1069. 

DISJUNCTIVE. 
Id  pleading.  1000 

DISTRESS. 

A  landlord  is  liable  to  an  action  on 
the  case  for  an  excessive  distress, 
where  the  excess  consists  wholly 
m  arising  crops  growing,  the  pro- 
baUe  produce  of  which  is  cap«ble 
of  being  estimated  at  the  time  of 
•eiaore. 

The  measure  of  damages,  how- 
erer,  is  not  the  value  of  the  crops 
beyond  the  amount  which  ought  to 
hare  been  taken,  but  (be  additional 
expense  of  a  distress,  ami  of  keep- 
ing poMession  of  that  part  of  tlic 
crops  which  it  was  unnecessary  to 
take,  with  some  compensation  for 
the  loss  of  the  absolute  ownership 
and  power  of  ilisnosition  thereof; 
and  if  (he  tenant  has  replevied,  a 
compensation  for  the  additional  ex- 
pense and  inconvenience  of  reple- 
vying to  a  larger  amount.  Piggott 
T.  Bliilet  and  another,  E.  1836. 
729 
An  action  cannot  be  maintained 
for  distrainit^  beasts  of  the  plough, 
where  there  is  no  other  auHlcient 
distress  on  the  premises  except 
growing  crops  ;  for  a  landlord  has 
a  right  to  resort  to  the  subjects 
of  distress  which  arc  mmediattlif 
available  to  raise  the  rent  by  sale. 
lb. 

Ailer  a  tenant  bad  sisned  a  written 
agreement,  not  under  seal,  for 
hiring  premises  at  an  annual  rent, 
he  was  asked  by  the  landlord  faow 


he  would  like  to  pay  his  n 
replied  quarterly.  Qnarte 
menta  of  reot  were  ytaxn 
landlord  having  distninei 
qiurter'a  rent,  the  diitn 
held  illegal,  as  the  original 
waa  not  altered,  and  no  ne 
of  letting  had  been  agreed 
tween  tbe  parties.  TVao 
day,  E.  1836. 

A  landlord  who  does  not  pei 
make  or  interfere  in  a  dii 
not  liable  to  an  aciJco  : 
Delect  of  the  broker  ei 
by  him  to  make  it,  in  not  i 
ing  to  tbe  party  diatraiM 
copy  of  the  charges  of  t 
tress,  according  to  57  C.  3 
a.  6.,  and  a  |dea  by  a  I 
sued  for  such  neglect  of  I 
ker,  that  the  diairess  wai 
by  his  directi<Mi  as  landlon 
demised  tenements,  and  n 
scwaliy  by  him,  but  by  <: 
his  broker,  in  that  behalf,  a 
as  such,  made  and  conduc 
distress  for  the  defendai 
that  tbe  defendant  did  not 
wise  make  or  interfere  in 
that  the  charges  were  the  i 
of  the  broker,  was  held  g 
denying  the  defendant's  ii 
ence  at  all  in  the  distres 
beginning  to  end.  Hart  f. 
T.  1836. 

By  2  (T.  ^  M.  sess.  1.  c.  J 
the  overplus  produce  of  sai 
distress,  is  directed  to  be 
the  hands  of  the  sheriff;  A 
tbe  owner's  use.  By  orfrj 
intended  what  remains  aAe 
ment  of  the  rent  and  mti 
charges,  so  that  their  reasc 
ncss  may  be  disputed  in  an 
on  the  case  for  not  leavii 
overplus  in  the  hands  < 
shenfT,  A-c.  L^on  »,  Ti 
Pitt,  oTid  SUmdagc,  E.  183fi 
Semble,  that  payment 
broker  to  the  pIaintiS"s  aut 
cd  agent,  of  the  balance  rem 
alter    paying  the   rent   am 
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whole  of  his  charges,  is  equivalent 
to  paying  it  to  the  sherifiT,  &c.  for 
his  use,  according  to  the  statute ; 
but  where  it  was  pleaded  that  the 
balance  was  so  paid  by  the  broker, 
and  accepted  by  the  plaintiff  in 
full  satisfaction  of  the  plaintiff's 
cause  of  action  for  not  leaving  the 
overplus  with  the  sheriff,  it  was 
held,  that  the  payment  to  and  re- 
ceipt by  the  plaintiff's  agent  of 
the  balance,  without  disputing  the 
amount  of  the  charges,  were  facts 
upon  which  that  could  not  be  laid 
down  as  law,  without  leaving  it  to 
the  jury  to  say  whether  the  plain* 
tiff  did  accept  such  balance  m  sa- 
tisfaction^ and  if  not,  whether  the 
amount  paid  was  sufficient  to 
cover  the  real  overplus  due,  afler 
deducting  the  rent  and  reasonable 
charges  of  distress.  Lyon  \.  Tom- 
hies,  Pitt,  and  Standage,  E.  1836. 

810 


DISTRIBUTION. 


Of  issue  in  pleading. 
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DISTRINGAS. 

A  distringas  will  not  be  granted  if 
it  does  not  sufficiently  appear  that 
the  defendant  was  at  home  or  in 
the  neighbourhood  at  the  time  the 
calls  were  made.  fViUiams  v. 
Hosier,  E.  1836.  805 

DOOR. 
Breaking  outer  and  inner.     688>  &c. 

DOUBLE  RENT. 
See  Thoroion  v.  Whitehead.  313 

EASEMENT. 
By  prescription. 

See  Watercourse,  and  375. 

EJECTMENT. 

By  churchwardens.    See  that  title. 
A  lessee  for  years  who  covenants  to 
deliver  up  possession  of  the  pre- 


mises at  the  expiration  of  the 
term  to  the  lessor,  his  heirs  and 
assigns,  is  not  estopped  bv  such 
covenant  from  showing,  after  the 
death  of  the  lessor,  or  the  deter- 
mination of  the  lease,  that  the  les- 
sor was  only  tenant  for  life  of  the 
property  demised.  Doe  d.  Ran" 
die  Chetham  Strode  v.  SeaUm  and 
others,  M.  1835.  19 

Where  the  parties  are  substan- 
tially the  same,  judgment  reco- 
vered by  the  defendant  in  a  former 
action  of  ejectment,  may  be  given 
in  evidence  against  the  lessor  of 
the  plaintiff  at  the  trial  of  the  se- 
cond ejectment.    /&. 

In  ejectment  for  lands  and  mines 
in  Cornwall,  the  defendant  cannot 
defend  for  tin-bounds  containing 
a  certain  tin-mine,  with  a  riffht 
and  liberty  to  dig  and  search  for 
tin  within  the  same  bounds;  for 
an  ejectment  will  not  lie  for  a  tin- 
bound. 

The  defence  should  be  for  a 
mine  lying  within  certain  Ixrands. 
Doe  d.  Earl  of  Falmouth  v.  Alder" 
son,  H.  1836.  543 

A  notice  to  a  tenant  by  a  landlord, 
under  the  1  G.  4.  c.  87.  s.  l.» 
signed  **  A.  B.  agent  for  the  plain- 
tiff/' is  sufficient. 

So  it  is  sufficient  where  it  re- 
quires the  tenant  to  appear  and 
be  made  defendant  ana  to  find 
bail,  **  and  for  such  purposes  as 
are  specified  in  the  act  of  parlia- 
ment," without  stating  those  pur- 
poses. Doe  d.  Beard  v.  Roe,  E. 
1836.  870 

An  affidavit  stated  that  a  declaration 
in  ejectment  was  served  on  a  ser- 
vant who  was  left  in  charge  of  the 
premises: — Held,  insufficient  to 
obtain  judgment  against  the  ca- 
sual ejector,  and  the  court  refused 
even  to  grant  a  rule  to  show  cause 
thereon.  Doe  d.  Read  and  others 
V.  Roe,  E.  1836.  846 

A  tenant  of  a  farm  gave  a  notke  to 
quit,  which  by  agreement  of  par- 
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ties  waa  to  stand  for  Michaelmas 

1835.  Some  months  before  that 

Seriod  he  offered  to  go  on  at  a  re- 
uced  rent.  The  landlord's  agent 
wrote  him  a  letter,  stating  that 
the  lessor  could  only  consent  to 
his  ditninished  offer  of  the  rent 
for  the  year  from  Michaelmat  1835 
to  MicMelmas  1 836, "  provided  he, 
the  lessor,  could  not  find  a  tenant 
for  it  at  the  rent  it  appeared  to 
the  agent  to  be  worth  by  the  lat  of 
Augutt,"  Before  that  day  one  C. 
applied  respecting  the  farm,  and 
desired  to  see  it,  but  was  refused 
permission  by  the  tenant  to  enter 
and  view  it,  and  made  no  offer  of 
any  rent  for  it.  The  tenant  held 
over  beyond  Miehaelmai  1835, 
and  the  landlord  brought  eject- 
ment :--Held,  that  the  action  will 
lay,  it  being  an  implied  condition 
that  the  tenant  should  suffer  ap- 

filicants  Co  go  over  and  view  the 
arm,  upon  breach  of  which  the 
parties  were  remitted  to  their  ori- 
ginal  rights,  and  the  defendant 
had  no  right  to  remain  on  the  farm 
afler  Mickaelmai  ISS5.  Doe  d. 
Marquis  oj  Hertford  v.  Hunt,  T. 

1836.  1028 
Previous  to  1812  a  person  erected  a 

house  on  wheels  on  a  piece  of 
waste  land,  which  house  was 
never  removed.  Before  twenty 
years  had  elapsed  he  gave  up  pos- 
session to  the  occupier  of  the  ad- 
joining land,  who  lield  under  a 
lease  granted  in  1813,  and  let  the 
house  to  the  defendant,  who  kept 
possession  till  1835,  when  the 
owner  of  the  adjoining  land 
brought  ejectment  against  the  de- 
fendant 1— Held,  that  the  defend- 
ant was  estopped  from  denying 
the  title  of  the  tenant,  his  immedi' 
ate  lessor,  and  that  the  latter 
could  not  dispute  that  of  the  land- 
lord. Doe  a,  IVhcble  and  another 
V.  Fuller,  M.  1835.  17 

See  LanditOkd  and  Tsmaht.        I 


I         ELECTION  EXPESSl 
Sec  Thomas  v.  Edirards. 

ERASURE. 
See  Devise. 

ERROR. 

The  common  joinder  in  em 
special  assignment  of  erroi 
not  be  signed  by  counsel. 
holdv.  Smith,  T.  1836. 

It  is  no  ground  of  error 
vohis  that  the  writs  of  cenirt 
juralores  and  distringas  i 
turned  with  only  one  pai 
nexed  to  both,  for  the  cou 
intend  tTiat  it  has  been  t 
sively  annexed  by  the  sIh 
one  and  the  other  writ.     lb 

ELEGIT. 

It  will  be  referred  to  the  ma: 
take  an  account  of  the  ren 
profits  of  land  received  I 
plaintiff  under  an  elegit,  t 
make  such  allowances  as  a 
of  equity  would  do,  so  as 
the  defendant  into  possess 
the  debt  and  costa  should 
been  paid,  without  bringing 
ment,  or  scire  facias  ad  com 
dumetrehabendum  terram.  i 
bank  V.  Myers,  T.  183C. 

ESTOPPEL. 

See  Ejeciuent. — Landlord 
Tekan-t. 

ESTREAT. 
Notice  of  a  motion  to  dischai 
estreated  recognizance  shot 
given  to  the  attorney-gt 
whether  the  estreat  in  qu 
has  been  in  fact  granted  o 
the  crown  by  charter  or  no 
the  matter  of  the  estreated  re 
nance  of  Peter  Morris  of  6'» 
Master  Mariner,  E,  1836. 


PRECEDING  CASES, 
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EVICTION. 

See  Price  v.  WUllams, 

EVIDENCE. 


197 


Covenant    on    a    mortgage    deed. 
Pleas  :   non  est  factum^  and   that 
the  deed  after  its  execution  had 
been  fraudulently  altered  by  A.^ 
one  of  the  attesting  witnesses,  by 
increasing    the    amount    of    the 
mortgage   money   from    700/.   to 
800/.     On  the  deed  being  pro- 
duced, its  execution  by  the  de- 
fendant appeared   to  be  attested 
by  A,  &  B.     A.  being  dead,  B, 
was  called,  who  stated  he  had  no 
recollection  of  having   witnessed 
the  deed,   and  doubted  whether 
his  own  signature  and  that  of  the 
defendant    were    genuine.      The 
handwriting  of -^.  and  the  defend- 
ant were  thereupon  proved  by  other 
witnesses: — Held,   that  declara- 
tions of  A>  tending  to  prove  that 
he  had  either  forged  or  fraudu- 
lently altered  the  deed,  were  not 
admissible  in  evidence  on  the  part 
of  the  defendant.      Stohart   and 
others  {Executors  of  William  Sto- 
hart) V.  Dryden.  T.  1836.        899 
In  debt    for  goods  sold  and  deli- 
vered, the  defence,  that  the  goods 
were  sold  on  a  credit  not  expired 
at  the  time  of  action  brought,  is 
open   to   the    defendant    on    the 
general  issue,  nunquam  indebitatus. 
Broomfield  v.  Smith,  T.  1836.   929 
Lessor  of  plaintiff  in  ejectment  be- 
ing lessee  for  years  of  a  house, 
let  it  to  defendant  at  a  quarterly 
rent,   defendant  agreeing    within 
three  calendar  months  to  erect  a 
shop  front;  it  being  further  agreed 
that  if  he  did  not  so  erect  it  within 
that  time,  it  should  be  lawful  for 
the  lessor  of  plaintiff  or  his  agent 
to   retake  possesion  of  the  pre- 
mises, and  the  agreement  should 
be  null  and  void.     Defendant  im- 
mediately  took    possession,    en- 
larged the  ground-floor  windows, 


made  some  other  small  alterations 
within  the  three  months,  and  open- 
ed the  house  as  an  eating-house. 
The  plaintiff  brought   ejectment 
for  a  forfeiture  in  not  erecting  a 
"  shop  front."     After  the  altera- 
tions had   been  made  and  after 
the  first  quarter's  rent  had  be- 
come due,  but  before  the  eject- 
ment was  served,  the  lessor  of  the 
plaintiff  being   ill,  his  son,   who 
lived  next  door  to  the  demised 
premises,  called  on  defendant  for 
the    rent.      Defendant    said    he 
would  pay  it  if  the  son  would  in- 
demnify him  against  a  sum  which 
he  had  paid  for  an  increased  rent 
due  to  the  original  lessor  of  the 
premises  for  carrying  on  a  trade 
there.      The  indemnity  was  not 
given  and  the  rent  was  not  paid. 
At  the  trial  the  defendant  offered 
in  evidence  the  original  lease  of 
the    premises,    imposing    an   in- 
creased rent  on  the  lessee,  by  way 
of  penalty,  if  he  suffered  a  trade 
to  be  carried  on  there,  so  as  to 
explain  the  word  "  shop-front"  as 
used  between  lessor  of  plaintiff 
and  defendant,  and  to  show  that 
it  was  not  used  in  its  ordinary 
sense.     The  judse  rejected  the 
evidence  as  res  inter  alios  acta, 
and  left  it  to  the  jury  whether  de- 
fendant had  erected  a  shop-front, 
which  they  found  he  had  not : — 
Held,  that  the  lease  was  properly 
rejected,  and  that  the  proviso  that 
the  agreement  should  be  **  null 
and  void"  if  the  shop-front  was 
not  erected  in  the  time  fixed,  made 
it  not  void  but  only  voidable  at 
the  option  of  the  lessor.    Doe  d. 
Nash  V.  Birch,  E.  1836.  769 

Held  also,  that  as  it  did  not 
sufficiently  appear  that  the  son  of 
lessor  of  plaintiff  had  authority 
from  his  father  to  waive  the  for- 
feiture, or  that  the  father  had  no- 
tice of  the  nature  of  the  altera- 
tions ffoing  on  before  he  autho- 
rized we  son  to  demand  the  rent. 
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which  became  due  after  the  alter- 
atioDS  were  made,  the  question 
whether  the  forfeiture  was  waivetl 
by  that  demand  did  not  arise ;  but 
(flnUe  by  Parke  B.,  had  the  son's 
authority  been  sufiicieat  the  de- 
mand would  have  amounted  to  a 
wuver.  Doe  d.  Natk  v.  Birch, 
E.  1896.  7G!i 

EXECUTOR. 

Where  an  executor  having  called  the 
l^atees  together,  and  after  exhibit- 
ing accounts  of  the  assets  and  his 
disbursements,  paid  to  several  the 
Bums  due,  and  retained  the  legacy 
payable  to  <me  of  them  who  waii 


— Held,  that  he  was  liable  to  the 
legatee  in  atatmpiit  for  bo  much 
money  had  and  received,  and  on 
the  account  stated.  Hart  v.  Mi- 
nort,  T.  18S6.  i)90 

If  an  executor  who  is  sued  as  such 
for  a  debt  of  the  testator,  plead  to 
the  action,  but  does  not  plead 
plene  admimttravU,  and  has  judg- 
ment against  him,  tliat  judgment 
is  evidence  of  a  devastaeit ;  and 
if  after  a  return  of  nulla  bona  les- 
talorU  by  the  sheriff  of  the  county 
in  which  the  action  is  laid,  a  writ 
oitareferi  inquiry  issues  to  ano- 
ther sheriff  who  returns  aulta 
bona  lettabtru,  notwithstanding  the 
judgment  is  given  in  evidence  on 
the  inquiry  without  any  evidence 
for  the  defendant,  that  the  assets 
admitted  on  the  pleadings  to  exist 
at  the  time  of  the  judgment,  have 
been  legally  administered  since, 
the  court  will  quash  the  return, 
and  award  a  new  scire  Jieri  inquiry. 
Palmer  v.  Walter  and  another.  Ex- 
ecutor* ofWaUer,T.  18S6.     1014 

EXECUTORS  AND  ADMINIS. 
TRATORS, 

The  court  will  not  interfere  to  re- 
lieve an  executor  or  adminiitratoT 


from   coats,  under  3  &  4 

43.,  on  his  failure  ia  a 
brought  by  him,  merely 
he  acted  bond  fide  and  I 
apparent  grounds  for  pro 
the  salt,  but  only  when  so 
conduct  on  the  part  of  the 
ant,  or  other  Tery  pecuUarj 
of  interference  are  shown, 
son,  admmittralor  of  MU&» 
Freeman,  M.  1835. 

EXPIRED  LEASE. 
Its  effect. 

FALSE  IMPRISONMEN* 

FALSE  REPBESENTAT 


FELON  CONVICT. 
Conveyance  of  land  by 

See  Attaindxr. 

FLOWERS. 

FORCIBLE  ENTRY,    f 

FORFEITURE. 


FRAUD. 
See  PLKAsiNa, 

FRAUDS. 

A.  being  a  tenant  of  a  close  u 
B.,  and  C.  being  tenant  of  an< 
close  under  Z).,  agreed  wit 
writing  to  exchange  closes,  ax 
pay  each  other's  rent.  Each 
possession  of  the  other's  close 
suant  to  such  arrangement,  n 
was  assented  to  by  E.,  who 
the  steward  of  both  thelandlo 
— Held,  that  the  transaction 
a  substitution  of  A.  as  teui 
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the  place  of  C,  whose  interest  was 
surrendered  by  operation  of  law. 
^9  Car.  2.  c.  3.)  Bees  v.  George 
}VilliamsandanotJter,M.\S35.  23 
A  declaration  stated  that  H.  was  em- 
ployed to  do  work  on  certain 
houses,  and  that  defendant  was 
employed  as  surveyor  over  him, 
and  to  receive  monies  to  be  paid 
to  H,  for  such  work,  and  that  in 
consideration  that  the  plaintiff 
would  provide  and  deliver  to  //. 
such  materials  as  should  be  re- 
quired to  enable  him  to  do  the 
vfork,  the  defendant  promised  the 
plaintiff  to  pay  him  for  them  out 
of  such  monies  received  by  him  as 
should  become  due  to  //.  for  the 
work,  if  //.  should  give  him  an  or- 
der for  that  purpose.  Averment, 
that  H,  gave  such  order  to  the  de- 
fendant, and  required  certain  ma- 
terials, which  the  plaintiff  deliver- 
ed to  him,  to  the  value  of  1000/., 
and  that  that  sum  became  due  to 
H,  for  his  work ;  of  all  which  pre- 
mises the  defendant  had  notice, 
and  was  requested  by  plaintiff  to 
pay  him  for  the  materials  out  of 
such  monies  received  by  him  as 
were  due  to  H,  for  the  work. 
Breach,  that  although  the  defend- 
ant had  received  1000/.  to  be  paid 
and  then  due  to  ZT.,  and  though 
the  said  order  had  not  been  re- 
voked, the  defendant  refused  to 
pay  the  plaintiff.  Plea,  that  the 
promise  m  the  declaration  was  a 
special  promise  to  answer  for  the 
debt  of  //.,  and  that  there  was  no 
memorandum  or  note  thereof  in 
writing : — Held,  on  demurrer,  that 
the  defendant's  promise  was  ori- 
ginal and  not  collateral,  so  as  to 
require  to  be  in  writing,  under 
the  statute  of  frauds,  29  Car,  2. 
c.  3,  and  that  the  plaintiff  was  en- 
titled to  recover.  Andrews  v. 
Smith,  M.  1835.  173 

GENERAL  ISSUE. 
See  Pleadinq. 


GOODS  SOLD  AND  DELI* 
VERED. 

An  insolvent  shopkeeper  assigned 
his  stock  and  business  to  his  oro- 
ther,  and  compounded  with  his 
creditors  at  5s,  in  the  pound,  of 
which  his  brother  was  to  pay  half 
and  himself  the  rest.  The  bro- 
ther's name  was  placed  over  the 
door,  and  his  wife  sometimes  went 
there,  but  insolvent  and  wife  con- 
tinued to  manage  the  business  of 
the  shop  for  him.  The  brother 
paid  his  share  of  the  composition. 
One  of  the  insolvent's  creditors 
went  to  him  at  the  shop  and 
pressed  him  to  pay  11/.^  his  share 
of  the  composition.  Insolvent  of- 
fered him  in  payment  a  bill  of 
exchange  for  25/.,  on  which  his 
brother's  name  had  been  indorsed 
without  his  authority.  Insolvent 
and  his  brother's  wife  then  also 
proposed  to  the  creditor  that  he 
should  supply  goods  to  the  amount 
of  the  balance  due.  Upon  this 
the  creditor  agreed  to  the  terms, 
took  the  bill  and  sent  in  goods  to 
the  shop  accordingly.  The  bill 
being  dishonoured,  the  solvent 
brother  was  sued  on  it,  and  also 
for  goods  sold  and  delivered,  but 
had  a  verdict  on  two  pleas — that 
he  never  indorsed  the  bill,  and 
that  no  notice  of  dishonour  had 
been  ffiven  him.  However,  evi- 
dence having  been  adduced  on  the 
count  for  goods  sold  and  delivered, 
that  the  solvent  brother  had  de- 
clared himself  responsible  for  all 
orders  "  given  at  that  shop,"  the 
jury  found  that  the  insolvent  had 
a  general  authority  to  buy  goods 
for  his  brother,  and  that  the  plain- 
tiff sold  his  goods  on  the  credit  of 
the  latter,  as  well  as  of  the  bill : — 
Held,  that  plaintiff  was  entitled  to 
recover  the  value  of  the  soods. 
Rose  and  others  v.  John  Edwards^ 
T.  1836.  975 

The  plaintiff  agreed  to  ^  lend  or  let" 
the  defendant  a  musical  muff-boz, 
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on  the  understanding,  that  if  it 
were  damaged  the  defendant  was 
to  pay  for  it,  and  3/.  10^.  was  fixed 
upon  as  its  value.  The  box  hav- 
ing been  damaged  while  in  the  de- 
fendant's possession,  the  plaintiff 
refused  to  take  it  back,  and  brought 
an  action  for  goods  sold  and  deli- 
vered, to  recover  the  31.  10*.: — 
Held,  that  the  action  might  be 
maintained.  Bianchi  v.  Nash,  T. 
1836.  916 

See  Vendor  and  Purchaser. 


GROWING  CROPS. 

See  Distress. 

HIGHWAYS. 

See  Assumpsit. 

HIRING. 

The  plaintiff  served  the  defendant  as 
an  assistant  surgeon  for  161  days, 
when  falling  ill  he  went  to  an  hos- 
pital for  three  months,  and  on  his 
leaving  it  neither  returned  to  the 
service  nor  was  requested  by  de- 
fendant to  do  so.  No  specific 
contract  of  hiring  appeared.  Pay- 
ments had  been  made  to  the  plain- 
tiff on  account  of  wages  during 
his  service,  but  were  of  various 
amounts,  without  reference  to  any 
distinct  periods  of  a  year,  or  to  any 
fixed  compensation  payable  at  the 
end  of  it :  —  Held,  that  if  there 
was  any  evidence  of  a  hiring,  it 
did  not  amount  to  a  general  hiring, 
and  consequently  of  a  hiring  for  a 
year,  but  that  it  showed  a  contract 
to  pay  such  wages  for  the  plain- 
tifTs  services  as  they  should  be 
worth,  and  that  the  plaintiff  was 
entitled  to  recover  accordingly  pro 
raid.    Bay  ley  v.  Rimmell^  E.  1836. 

806 


HOLIDAYS. 
At  law  offices. 
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HUSBAND  AND  WIFl 

A  married  woman,  living  apar 
her  husband  in  adultery,  ao 
monies  which  she  depositei 
bankers.  She  then  married 
her  first  husband  being  stiU 
and  on  such  marriage  settk 
money  so  deposited  for  the  b 
of  herself  and  her  second  hu 
and  two  illegitimate  childi 
Shortly  afterwards  she  was 
victed  of  murder  and  exec 
Previous  to  the  trial  she  an 
trustees  applied  to  the  bai 
for  the  fund,  in  order  to  emp 
in  her  defence,  which  the  tm 
conducted  in  an  extravagant 
ner,  but  the  bankers  refuse 
pay  it  over.  Afler  her  exec: 
the  trustees  and  the  first  bus 
severally  brought  actions  ag 
the  bankers  to  recover  the  nw 
which  were  staid  under  an  i 
pleader  rule,  and  an  issue  wa 
rected  to  try  the  question  bet 
the  first  husband  and  the  trus 
under  which  a  verdict  was  f) 
for  the  first  husband : — Held 
application  for  new  trial,  tha 
was  entitled  to  the  money.  ^ 
v.  Blethyn  and  another,  M.  1 

Held  also,  secondly,  on  shoi 
cause  against  a  rule  for  pa 
over  the  money  to  the  plaii 
that  the  bankers  should  be  alio 
their  costs  out  of  the  fund,  w! 
were  to  be  retained  by  them 
paying  it  over  to  the  plain 
5.C. 

Thirdly,  that  the  trustees 
having  acted  bond  fide,  should 
pay  the  costs  of  the  bankers  to 
plaintiff,  and  also  pay  all  the  c 
incurred  by  him  in  the  cour» 
the  proceedings.     S,  C 

Sembky  that  if  they  had  ai 
bond  fide,  they  would  not  only 
have  been  charged  with  such  cc 
but  possibly  might  have  been 
lowed  their  own  costs  out  of 
fund.     S.  C. 
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INDEBTED. 

As  to  thJB  word  in  affidavit  to  hold 

to  bail,  6GS 

MeaDJng  of,  in  a  declaration         878 


INDEMNITY. 

See  mile  v.  AntdeU. 
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INFANT. 
The  defendant  bad  obtained  a   rule 
nisi  to  set  aside  a  warrant  of  at- 
torney dated  the  1st  of  August 

1835,  on  his  own  affidavit,  that 
when  he  gave  it  "  he  was  an  infant 
of  the  age  of  SO  years  or  there- 
abouts," and  on  proof  of  bis  re- 
gister of  baptiam  dated  the  3d  of 
September  1815.  The  court  dis- 
charged the  rule,  holding  that  the 
infancy  had  not  been  sufficiently 
made  out.     Weaver  v.  Stoket,  H. 

1836.  5\t 
See  Appbakahck. 

INSOLVENCY. 
A  potty,  on  taking  the  benefit  of  the 
insolvent  act,  swore  that  certain 
goods,  described  in  her  schedule, 
belonged  to  the  creditors  of  her 
deceased  husband,  but  afterwards 
brought  an  action  lo  recover  them, 
claiming  them  as  her  own :  Held, 
that  the  fact  of  her  so  swearing, 
and  aflerwardi  setting  up  a  right 
to  the  goods  in  herself,  was  an  in- 
consistency for  the  consideration  of 
the  jury;  but  that  such  oath  did 
not  estop  her  from  asserting  her 
claim.     Thonet  v.  Whttt,  M.  1835. 

no 

Where  A.  &  B.  entered  into  a  written 
agreement,  the  one  to  purchase 
and  the  other  to  sell  all  the  salt 
made  at  the  salt  works  offi.  for 
14  years  ;  but  it  was  provided  that 
biudiruptcy  or  insolvency 
part  of  A.  should  termin 
contract :  Held  on  demurrer,  that 
the  word  "  insolvency"  was  used 
in  its  natural  and  not  in  iu  artificial 

TOL.  I. 


sense,  and  that  the  ( 
put  an  end  lo  by  A,  being  unable 
to  pay  his  debts,  although  he  had 
not  taken  the  benefit  of  the  insol- 
vent act.  Parker  v.  Gotiage,  M. 
1835.  105 

INSOLVENT. 

Ill  order  to  support  a  security  made 
by  an  insolvent  to  a  creditor  within 
three  moniha  before  he  is  com- 
mitted to  prison,  the  latter  need 
not  prove  pressure  of  the  insolvent 
by  him.  It  is  for  the  assignees  of 
the  insolvent,  who  seek  to  avoid 
the  security  under  7  Geo,  4.  c.  57. 
a.  SS.  to  make  it  out  to  be  the  vo- 
luntary act  of  the  insolvent.  Doe 
on  demiset  of  Lamb  and  othert  V. 
GMct  andanother,  M.  1835.     114 

An  action  by  an  attorney  for  his 
charges  incurred  in  selling  or  mort- 
gaging the  property  of  a  party 
confined  in  prison  for  debt,  afler 
such  party  has  petitioned  the  insol- 
vent court  for  his  discharge,  cannot 
be  resisted  on  the  ground  that  such 
sale  or  mortgage  was  fraudulent  ai 
against  the  creditors  of  the  insol- 
vent.  The  only  ground,  as  it  would 
seem,  on  which  such  an  action  can 
be  defended,  is,  that  the  insolvent 
could  derive  no  benefit  from  the 
ilaintilTs  skill.  TabramY.  Warren, 
1835.  153 

INSPECTION  OF  LEASE. 
Where  a  lease  is  executed  by  both 
the  landlord  and  tenant,  the  lessor 
not  having  a  counterpart,  is  entitled, 
on  bringing  ejectment  for  a  for- 
feiture, to  demand  an  inspection 
and  copy  of  the  lease  from  a  mort- 
gagee to  whom  it  has  been  assigned 
by  way  of  mortgage.  Doe  dem. 
Morris  v.  Roe,  H.  1836.  545 

INSURAN'CE. 

Where,  in  an  action  on  a  policy  of 

insurance,    the   loss   was   laid   by 

perils  of  (he  seas,  and  the  insurer 


ft 
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pleaded  unworthiness  of  ihip  at 
the  commeneenient  of  her  voyage, 
temble  that  tlie  ship  must  be  taken 
pritnd  facie  to  be  seaworthy,  and 
that  it  lay  on  the  insurer  to  prove 
the  contrary.  But  where  the  in- 
sured gave  evidence  of  seaivoithi- 
ness,  and  (hat  during  rough  wea- 
ther on  a  abort  voyage  a  leak  was 
sprung,  which  increafted  on  the 
crew  BO  that  they  finally  aban- 
doned  the  ship,  and  no  contrary 
evidence  was  adduced  by  the  de- 
fendant, the  court  refused  a  new 
trial,  a(^r  a  verdict  for  the  plain- 
tiff for  the  value  of  the  goods  on 
board,  on  the  ground  that  the  finding 
of  the  jury  that  she  was  seaworthy 
when  she  aailed,  but  was  abandoned 
too  soon,  WIS  equivocal,  no  objec- 
tion having  been  taken  at  the  trial 
on  that  ground.  Franco  v.  NalUicA, 
H.  1836.  401 

Semble,  a  policy  on  "  goods  va- 
lued at  1400/."  is  a  valued  policy; 
without  stating  the  particulars  of 
goods  valued,     lb. 

The  onus  of  proving  deviation 
lies  on  the  insurer.  lb. 
A  party,  on  insuring  her  life,  made 
false  representations  as  to  her  ob- 
ject in  ejecting  the  insurance,  and 
also  as  to  her  having  obtained  si- 
milar insurances  from  other  offices, 
both  of  which  facts  were  found  by 
the  jury  at  the  trial  to  be  material 
to  be  known  by  the  insurance  com- 
pany. Held,  that  the  policy  was 
tliereby  avoided,  although  such 
false  representations  were  in  an- 
swer to  parol  inquiries  not  com- 
prised in  the  list  of  printed  ques- 
tions required  by  the  regulations 
of  the  office  to  be  asked  of  the  as- 
sured ;  and  although  the  policy,  as 
framed,  was  only  to  be  voi»l  on 
false  answers  being  given  to  sucji 
primed  questions.  Wainaright, 
extcutor  of  Abercromby,  deceased,  v. 
BloHd  and  others,  H.  18SG.       417 


anotlier,  *ho  providM  the 
to  pay  the  premiums.     lb. 
See  Porter  v.  liatt. 

INUENDO,  576. 
See  StJiiniEK. 

IRELAND. 

Ireland  is  still  a  place  "  beyt 
seas,"  within  s.  19  of4& 
I?.  16.  so  as  to  entitle  a|riai 
commence  his  action  wit 
years  afler  the  detendant'i  I 
turn  frora  thence  to  E»gUu 
withstanding  the  first  srUcli 
act  of  union,  39  &  40  Geo.  I 
s.  3.,  and  the  low  anKndm 
3  &  4  mil.  4.  c.  42.  8.  7., 
ing  Iretaiul  not  to  be  " 
seas,"  within  tfae  meaniDg 
act,  or  of  XI  /.  1.  c.  16,  (st 
limitations.)  Lmie  and  at 
Bemutl,  H.  1836. 

Affidavit  of  debt  in. 

IRREGULARITY. 

Reg.  Gdi.  Hil.  S  mil.  4.  No.  i 
vents  an  application  to  k 
proceedings  for  irregularity 
within  a  reasonable  time,  oi 
a  fresh  step  taken  by  the  pi 
plying."  Held,  that  enter 
appearance  by  the  plaintiff 
defendant,  wea  not  such  a 
the  defendant  as  would  | 
him  from  objecting  to  an 
larity  in  the  copy  of  the  writ : 
CAalkley  v.  Carter,  M.  1835 

A  declaration  against  one  defi 
who  has  been  arrested  u 
capiat  issued  against  such  t 
ant  and  another,  is  irregular 
The  defendant  in  vacatio 
out  a  summons  at  cbatnbera 
aside  the  declaration  for  auc 
gulurity,  which  waa  distniai 
the  judge,  who  refused  to  si 
proceedings  in  order  to  all 
defendant  an  opportunity  of 
ing  to  the  court,  but  grantc 
time  to  plead,  which  was  rt 
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tinder  successive  summonses,  Until 
the  commencement  of  term  :  Held, 
that  there  was  no  waiver  of  the 
irregularity.  Woodcock  v.  Kilby, 
H.  1836.  301 

Signing  judgment  too  soon  for  want 
of  joinder  in  demurrer.  427 

ISSUE. 
Triable  before  sheriff,  form  of.  1135 

JUDGMENT  Xs  IN  CASE  OF 
NONSUIT. 

In  order  to  be  enibled  to  use  the 
issue  in  supporting  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  the 
affidavit  must  refer  to  it,  and  the 
rule  be  drawn  up  on  reading  it. 
See  Reg,  Gen.  Hil.  2  W.  4.  No.  70. 
Meredith  v.  Siocker,  M.  1835.    76 

After  writ  of  trial.     See  Day  r.  Dfly, 

314 

In  discharging  a  rule  for  judgment  as 
in  case  of  a  nonsuit  on  a  peremp- 
tory undertaking,  the  court  will 
order  payment  of  the  costs  of  the 
day,  "  if  any,  **  although  it  is  not 
shown  by  the  defendant's  affidavit 
that  any  costs  have  been  incurred. 
But  it  is  otherwise  where  it  ap- 
pears on  the  defendant's  affidavit 
that  no  costs  could  have  been  in- 
curred, as  where  a  countermand  of 
notice  of  trial  was  given  in  due 
time.  Doe  dem.  Humphreys  r.Owen^ 
E.  1836.  944 

Although  by  the  rule  of  H.  T.  2  W. 
4.  s.  108.  the  plaintiff  may,  where 
he  takes  issue  on  the  defendant's 
pleading,  add  the  simi liter  without 
ruling  the  defendant  to  reioin,  if  he 
does  not  do  so  the  defendant  must 
add  the  similiter  to  entitle  himself 
afterwards  to  move  for  judgment 
as  in  case  of  a  nonsuit.  Brook  v. 
Lloyd,  T.  1836.  924 

See  Writ  of  Trial. 

JUDGE  AT  CHAMBERS. 
See  Apfioayit^Wbit  or  Trial. 


JUDGE'S  ORDER. 

Drawing  it  up.  70 

JUSTICES. 
Costs  in  actions  against.  464 

LANDLORD  AND  TENANT. 

Previous  to  1812  a  person  built  a 
house  on  a  piece  of  waste  ground, 
and  before  acquiring  a  title  to  it 
gave  up  possession  to  the  tenant 
of  the  fldioining  land,  who  held 
under  a  lease  granted  in  1812. 
The  latter  let  the  premises  to  the 
defendant.  Held,  m  ejectment  by 
the  landlord  of  the  adjoining  land 
against  the  defendant,  that  the 
latter  was  estopped  from  denying 
the  title  of  the  tenant,  and  the 
tenant  from  disputing  that  of  the 
landlord.  Doe  on  the  several  de- 
mises  of  JVheble  and  Kinner  v. 
Fti/fer,  M.1835.  17 

Disputing  landlord's  title.  See  Doe 
d.  JVheble  v.  Fuller,  17.  Doe  d. 
Strode  v.  Seaton,  19. 

An  outgoing  tenant  claimed  an  al- 
lowance from  his  landlord  under 
the  custom  of  the  country  for 
labour  bestowed  in  tilling  and 
sowing  a  certain  portion  of  the 
land  within  the  last  year  of  his 
tenancy.  The  outgoing  tenant 
had  held  the  land  for  several  years 
after  the  expiration  of  a  lease, 
without  coming  to  any  fresh  agree- 
ment. The  lease  contained  a 
covenant  by  the  tenant  to  spend 
and  consume  on  the  demised  pre- 
mises three  parts  out  of  four  of 
the  straw  arising  from  them,  and 
to  leave  the  manure  there  at  the  end 
of  the  term  to  and  for  the  use  of 
the  lessor,  he  paying  the  full  price 
for  the  same.  Held,  that  the  te- 
nant must  be  taken  to  have  held 
under  the  terms  of  the  expired 
lease  as  far  as  they  were  appli- 
cable to  a  tenancy  from  year  to 
year ;  and  that  the  stipnlatioii  in 
ity  as  to  leaving  the  manure  at  the 
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end  of  the  term,  did  not  exclude 
parol  evidence  of  the  custom  of 
the  country  allowing  the  tenant 
for  tillages  and  sowing  claimed; 
and  that  that  custom  was  imported 
into  the  lease  by  implication.  Hut- 
ton  V.  Warren,  clerky  E.  1836.  646 
Notice  under  1  G.  4.  c.  87.  see  870 

LEASE. 

Certain  premises  were  demised  to 
M,  E,  and  her  heirs,  habendum  to 
her  and  her  heirs,  for  and  during 
the  natural  lives  of  her  son  J.  E,, 
her  daughter  M,  E,,  and  her  son 
Alexander's  grand-daughter,  and 
the  life  of  the  survivor  of  them. 
Alexander  had  no  grand-daughter 
at  the  time  of  the  execution  of 
the  lease,  but  had  several  subse- 

Suently.       Held,   that   the   lease 
etermined  on  the  death  of  the 
survivor  of  /.  E,  and  M,  E.    Doe 
d.  Pemberton  and  others  v.   Ed- 
wards, T.  1836.  1006 
Inspecting  lease  545 

LEGACY  DUTY. 

A  testator  by  his  will  directed  his 
executors  to  invest  the  residue  of 
his  personal  estate  in  the  funds, 
and  divide  tlie  interest  *'  among 
poor  pious  persons,  male  or  fe- 
male, old  or  infirm,  in  10/.  or  15/., 
as  they  should  see  fit." 

Held,  that  the  executors  could 
not  be  called  upon  to  pay  legacy 
duty  in  respect  of  sucli  residue. 
The  Attorneij'General  v.  Nash  and 
others,  H.  1636.  584 


LIABILITIES.    See  863. 

LIBEL. 

Where  the  plaintiff,  who  was  a 
minor  and  a  party  to  a  suit  in 
equity,  was  desirous  of  changing 
the  solicitor  employed,  and  such 
solicitor  having  notice  of  his.  in- 


tention wrote  a  letter  to  thephiD- 
tifT's  next  friend,  who  was  an- 
swerable for  the  costs  of  the  sint: 
It  was  held  that  the  letter  was  a  pri- 
vileged communication,  though  r 
allied  that  the  plaintiff  who  Ium 
been  apprenticed  to  a  civfl  engi 
neer,  had  had  a  present  made  bin 
of  his  indentures,  because  he  wa 
worse  than  useless  in  his  office 
Wright  V.  WoodgaU,  M.  1855.  1 

LIEN. 

A  declaration  stated  that  the  pUiu 
tiff  had  bought  of  C.  and  so 
certain  goods  for  a  sum  roenttoo 
ed,  which  the  defendant  had  let 
the  plaintiff  on  his  personal  credi 
without  agreement  for  any  lien  a 
them  in  respect  thereof,  whic 
sum  the  plaintiff  paid  to  C.  aa 
son,  who  accepted  it  in  paymei 
for  the  goods :  yet  the  defendu 
falsely  and  wrongfully  prelendii 
that  he  was  entitled  to  such  lie 
and  had  a  right  of  prevoitii 
delivery  to  the  plaintiff  till  d 
said  loan  should  be  repaid,  wrooj 
fully  and  maliciously,  and  witbn 
any  reasonable  or  probable  cam 
in  that  behalf,  but  under  colour  < 
the  said  pretended  lien,  ordere 
C.  and  son  not  to  deliver  the  sai 
goods  to  the  plaintiff,  but  to  kee 
them  till  they  received  furtht 
orders,  in  consequence  whereof  ( 
and  son  refused  to  deliver  thei 
to  him.  Plea,  that  plaintiff  nev( 
paid  C.  and  son.  ileld,  on  d< 
murrer,  that  the  action  was  mair 
tainable,  for  after  putting  the  avei 
ment  of  payment  which  had  bee 
traversed  out  of  consideration, 
appeared  sufficiently  that  the  d< 
fendant  knew  that  there  was  r 
agreement  for  a  lien  on  the  good 
and  that  there  was  no  oblifiratic 
on  C.  and  son  to  deliver  the  goo( 
to  the  plaintiff  without  paymen 
and  that  their  refusal  so  to  delivi 
the  goods  to  die  plaintiff  ara 
from  the   defendant's  atatemes 
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and  the  damages  directly  resulted 
from  that  act  of  his.  Green  v; 
Button,  M.  1835.  118 

LIMITATIONS,  STATUTE  OF. 

Though  a  verbal  acknowledgment  of 
part  payment  of  a  debt,  or  of  pay- 
ment of  interest  thereon,  is  in- 
sufficient within  9  G.  4.  c.  14.,  to 
take  the  case  out  of  the  statute  of 
limitations  ;  yet  if  the  payment  of 
a  sum  of  money  within  six  years 
is  proved  as  a  fact,  and  not  by  a 
mere  admission,  its  appropriation 
to  a  particular  account,  whether  in 
respect  of  principal  or  interest, 
may  be  shown  by  declarations  of 
the  party  making  the  statement, 
which  need  not  have  been  made  at 
the  time  of  such  payment.  Waters 
and  others,  execuitors,  v.  Tomkins, 
M.  1835.  137 

Plea  of  the  statute  of  limitations 
must  conclude  with  a  verification, 
and  where  it  concluded  to  the 
country,  and  plaintiffadded  a  simi- 
liter, on  which  the  cause  went  to 
trial,  the  court  ordered  a  new  trial 
for  want  of  a  correct  issue  joined, 
both  parties  amending  without 
payment  of  costs.  rrheatly  v. 
Williams,  T.  1836.  1044 

See  Accord  and  Satisfaction — 
Devise. 

« 

LORDS'  ACT,  3«  G.  2.  c.  28. 

In  order  to  bring  up  a  prisoner  un- 
der the  compulsory  clause  of  the 
Lords*  Act,  32  G.  2.  c.  28.  the 
twenty  days  notice  to  which  he  is 
entitled  under  s.  16.  must  expire 
before  the  Rrst  day  of  the  next 
term  in  which  he  is  to  be  brought 
up.  Therefore  a  notice  served  on 
a  prisoner  on  the  13th  October  is 
too  late  to  bring  him  up  within 
the  first  seven  days  of  Michaelmas 
term,  for,  afler  excluding  the  day 
of  service  (13th  October),  it  did 
not  expire  till  and  on  the  first  day 


of  it,  viz.  2d  November,     Buxton 
V.  Spiers,  M.  1835.  74 

Semble,  the  mode  of  calculating 
the  number  of  days  in  any  notice 
provided  by  a  statute,  is  the  same 
as  that  prescribed  for  the  same 
purpose  by  Reg.  Gen,  Hil.  2  fV.  4. 
No.  VIII.  in  matters  affected  by 
the  rules  or  practice  of  the  courts. 
lb. 

MALE  HEIR. 
See  Devise. 

MATERIALS  FOUND. 

See  Work  and  Labour. 

MEMORANDA,  232. 

MERCANTILE  USAGE. 
How  proved.  820 

MINE,  543. 
MINER'S  JURY,  746. 

MISREPRESENTATION. 

See  Representation. 

MORTGAGE. 

An  estate  was  put  up  and  sold  by 
auction  for  15,500L,  and  a  deposit 
was  paid  on  that  sum,  but  by  the 
conditions  of  sale  the  estate  was 
made  subject  to  an  apportioned 
mortgage  debt  of  10,200/.,  which 
was  to  be  paid  off  by  the  pur- 
chaser when  it  became  due.  The 
mortgagee  did  not  concur  in  the 
sale,  and  the  sum  received  by  the 
vendor  was  5,300/.,  being  the  ba- 
lance of  the  15,500/.  after  deduct- 
ing the  mortgage.  Held,  that 
this  was  a  sale  only  of  the  equity 
of  redemption  by  the  mortgagor 
for  5,300?.,  on  which  sum  alone 
the  auction  duty  was  chargeable. 
Rex  v.  Sedgwick,  M.  1835.        94 
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NEW  ASSIGNMENT.  NUISANCE. 

WiUidrawiiig  plea  to.  1131     Action  for. 


NEW  TRIAL. 

A  rule  for  s  new  trial  will  not  be 
granted  on  affidavit*  alleging  that 
a  material  witness  has  been  pre- 
veated  from  attending  the  bail. 
without  showing  grouada  for  a 
belief  that  the  Buccessful  party  is 
implicated  in  such  misconduct, 
but  merely  a  belief  that  he  has 
been  kept  a  way  at  his  instance. 
Martk  V.  Moncklon,  M.  1835.    34 

Where  in  an  action  tried  under  a 
writ  of  trial  upon  a  promissory 
note  for  two  guineas,  in  which  the 
requisites  of  the  statute  UGeo.  S. 
c.  30,  had  not  been  complied 
with,  the  under-sheriff  directed 
the  jury  to  find  for  the  defendant, 
and  the  jury  brought  in  their  ver- 
dict "  We  find  that  the  money  is 
due,  but  that  there  is  an  inform- 
ality in  the  note:"  Held,  that  if 
the  verdict  were  not  so  clear  that 
it  could  be  entered  fcr  the  defend- 
ant, that  it  amounted  to  a  perverse 
verdict;  and  a  new  trial  was 
granted,  although  the  sum  was 
under  5/.  Owen  v,  PagA,  M.  1835. 
26 

Order  in  which  arguments  in  new 
trials  are  taken  in  term.  677 


NON  ASSUMPSIT. 

Giving  special  agreement  in  evidf 
on. 

NOTICE  OF  ACTION. 
See  Constable. 

NOTICE. 

Calculating  days  in. 

NOTICE  OF  TRIAL. 
See  Tkial. 


NUNQUAM    INDEBITATUS. 
Plea.  929 

OFFICE  AND  OFFICES. 

See  VEBiav. 
A  bond  was  given  for  the  faithful 
perforraance  of  the  office  of  col- 
lector  of  parochial  rates  appoinc^d 
under  a  local  act  of  parliament  b]f 
trustees  who  were  a  fluctuating 
body,  ooe-tbird  going  out  ever) 
year  ;  tbe  act  providing  that  sud 
collector  ahould  hold  hu  office  dc 
longer  than  until  the  next  meeting 
of  the  trustees  after  the  next  tn- 
nual  day  of  election  of  trustee) 
at  which  he  was  capable  of  beiof 
re-elected.  The  condition  of  An 
bond  was,  "  if  the  said  P.iaui. 
shall  from  time  to  time  and  at  at 
times  hereafter,  during  such  tim 
aa  be  shall  continue  in  his  tck 
office,  whether  by  virtue  of  be 
said  appointraent,  or  of  anyre-sp 
pointment  thereto,  or  of  any  sud 
retainer  or  employment  by  or  uD' 
der  the  authority  or  with  the  roa- 
sent  DT  acquiescence  of  the  taid 
trustees  or  their  successors,  to  h 
elected  in  the  manner  directed  bj 
the  said  act  &c,,  duly  &c.t  exe- 
cute &c.  the  said  offace,  and  um 
his  best  endeavours  to  collect  &c 
the  rates  &c.,  during  the  preieni 
or  In  any  subsequent  year,  &c."— 
Held,  that  the  obligation  of  ibe 
bond  was  not  limited  to  the  yeai 
or  period  for  which  the  collector 
was  originally  appointed,  but  ex- 
tended to  all  subsequent  yean 
duringwhich  he  continued  to  hoM 
the  office.  Augcro  v.  Keen  owl 
another,  executor*  of  George  Keen, 
deceased,  E.  1836.  709 

OFFICE  COPIES. 
Se«  Affidaviti. 


PRECSBINO  CASES. 


1175 


OUTLAWllY. 

Where  a  defendant  was  abroad  when 
an  exigent  in  outlawry  was  award- 
ed, the  outlawry  was  reversed  on 
payment  of  costs  and  putting  in 
bail  in  the  alternative  in  the  ori- 
ginal action.  Levi  v.  Claggett, 
T.  1836.  937 

OYER. 

In  an  action  on  a  bail-bond  the  de- 
fendants had  obtained  time  to 
plead  under  two  several  judge's 
orders  until  the  11th  November, 
upon  the  usual  terms  of  pleading 
issuably  and  taking  short  notice 
of  trial.  On  the  10th  they  de- 
manded oyer  of  the  bond,  and  on 
the  11  til  pleaded  that  the  sheriff 
did  not  assi^  it : — Held,  first, 
that  by  pleading  a  plea  beside  the 
bond,  they  had  not  waived  their 
right  to  demand  oyer  of  it ;  and 
secondly,  that  such  right  was  not 
waived  by  obtaining  time  to  plead ; 
and  the  court  ordered  that  the 
plaintiffs  should  grant  oyer  of  the 
bond,  and  that  the  defendants 
should  have  as  much  time  after 
oyer  to  plead  to  it  as  they  had  un- 
expired when  the  demand  of  oyer 
was  made.  Goodricke  and  another, 
assignees,  v.  Turley  and  others, 
M.  1835.  149 

PARTICULARS  OF  DEMAND. 

Where  a  plaintiff  avers,  by  way  of 
special  damage  to  him  by  the  de- 
fendant's breach  of  agreement, 
that  he  the  plaintiff  has  sustained 
certain  expenses,  he  need  not  fur- 
nish particulars  of  the  special  da- 
mage. Retallick  v.  Hawkes,  T. 
1836.  1134 

A  particular  of  demand  stated  the 
action  to  be  for  the  amount  of 
stakes  deposited  by  the  plaintiff 
and  one  A.  with  the  defendant, 
and  won  of  R,  by  the  plaintiff: 
— Held,  that  the  plaintiff  could 


not,  under  such  particular,  reco- 
ver the  amount  of  his  own  stake, 
on  proof  that  he  had  re-dcmanded 
it  from  the  defendant  before  it  was 
paid  over.  Davenport  v.  Davies, 
T.  1836.  931 

The  court  will  not  compel  a  plaintiff 
in  his  particulars  to  furnish  an  ac- 
count of  the  sums  received  by  him 
from  the  defendant,  but  only  to 
state  the  balance  for  which  he  is 
proceeding.  Fenprase  v.  Crease^ 
H.  1836.  468 

See  Thoroton  v.  WTiiteliead.  313,  606 

PARTNERS. 

See  Contribution. — Pleading.—^ 
Trover. 

PAYMENT. 

Qucere,  if  evidence  of  payment  either 
before  or  after  action  brought,  can 
be  given  in  evidence  in  debt  or 
assumpsit  under  the  general  issue 
in  reduction  of  the  damages. 
JFright  v.  Skinner,  M.  1836.     277 

In  support  of  a  plea  of  payment,  the 
defendants  proved  the  payment  of 
11/.  to  H.,  the  plaintiff's  attorney, 
on  the  plaintifTs  account.  To 
rebut  this  evidence,  the  plaintiff 
proposed  to  call  the  attorney,  to 
prove  that  the  defendants,  who 
paid  the  money,  afterwards  came 
to  him  and  got  it  back,  but  he  was 
rejected  as  being  incompetent, 
and  the  defendants  recovered  a 
verdict: — Held,  that  the  witness 
was  competent,  and  his  evidence 
should  have  been  received.  Bowers 
V.  Evans  and  another,  H.  1 836.    572 

A  plea  of  payment  must  conclude 
with  a  verification.  Goodchild  v. 
Pledge,  E.  1836.  638 

Cotemporaneouswith  purchase,  whe- 
ther subject  of  plea  of  payment. 

878 

Where  in  assumpsit,  to  which  the 
only  plea  was  nun  assumpsit,  it  ap- 
peared at  the  trial  that  a  sum  of 
money  bad  been  paid  to  the  plain- 


tiffs  after  action  brought,  the 
court  on  motion  after  verdict  (the 
payment  not  being  denied)  allow- 
ed the  damages  to  be  reduced  by 
the  sum  paid.  Richardton  and 
Wife  V.  Rr^erti,  E.  1836.  762 

Qutere,  if  evidence  of  payment 
either  before  or  after  action 
brought,  is  admissible  in  evidence 
in  reduction  of  damages  t     lb. 


A  defendant  may  pay  money  gene- 
rally into  court  upon  several 
breaches  or  counts,  and  plead  such 
payment  in  the  form  given  by  the 
rule  of  court  of  H.  T.  4  IV.  4.  r. 
17.,  without  specifying  bow  much 
ia  paid  in  respect  of  each  breach  or 
count.  Marthall  v.  Wkiteside  and 
Eleanor  yictorine  his  Wif<,  E. 
18S6.  485 

In  an  action  brought  to  recover  SW. 
Is.  the  defendant  took  out  a  sum- 
mons to  stay  proceedings  on  the 
^ymcntof12^  IZi.Gd.  into  court. 
The  plaintiff  having  refused  to 
accept  that  sum,  the  judge  before 
whom  the  summons  was  heard, 
made  an  order  that  the  defendant 
should  be  at  liberty  to  pay  the 
money  into  court,  and  if  the  plain- 
tiff should  recover  no  more,  that 
the  defendant  should  not  be  liable 
to  costs  from  that  time.  The  de- 
fendant afterwards  offered  to  pay 
\5L  and  costs,  in  order  to  settle 
ihe  action.  The  plaintiff  subse- 
ijuenily  signed  judgment  twice  for 
want  of  a  plea  ;  both  of  which 
judgments  were  set  aside  for  ir- 
regularity. The  defendant  hav- 
ing pleaded  the  payment  of  the 
money  into  court,  the  plaintiff  the 
next  day  took  the  money  out,  and 
gave  notice  to  tax  his  costs,  and 
(wo  days  afterwards  delivered  a 
replication,  whereby  he  accepted 
of  the  money  paid  into  court  in 
full  satisfaction  of  his  debt.  The 
defendant  having  obtained  a  rule 


nisi  why  the  defeitdant's 
subsequent  to  the  summa 
pay  the  money  into  court,  i 
not  be  allowed  and  aet  off  a^ 
the  coats  of  the  plaintiff 
court,  on  cause  being  sfaowi 
not  lay  down  any  general  r 
practice,  but  under  the  pari 
circumstances  of  the  case 
charged  the  rule  in  questiot 
Per  Parkt  B.— It  is  prim 
vexatious  ia  a  party  to 
money  paid  into  court,  and 
wards  to  take  it  out,  and  be 
to  be  made  to  pay  all  the  i 
quent  costs,  UDlesa  he  shoir; 
cause  of  exemption,  Wi 
Darke,  H.  1836. 

PAUPER. 
See  Costs. 

PEREMPTORY  UNDER! 
ING. 

Where  in  an  action  for  a  11 
peremptory  undertaking  I 
was  enlarged,  and  just  befo 
cause  was  called  on,  at  (hes 
after  Trinitt/  term,  the 
counsel  for  the  plaintiff  le 
court,  upon  which  the  plai 
attorney  being  taken  by  su 
and  obliged  to  act  on  the 
gency,  withdrew  the  reco 
the  court  in  Michaelmtu  tei 
larged  the  peremptory  und 
ing  to  try  till  the  sitlii^ 
that  terra.  Pierce  v.  Wiflua 
1835. 

PLEADING. 

On  bills  and  notes.     See  Bill 

The  case  of  WheeUr  v.  Haydon 
Jac.  3S8.  S  Bulst.  83.  and  Bi 
135.  merely  decides  thatalej 
the  incumbent  of  a  benefi 
whatever  terms  it  is  framed, 
rates  in  point  of  law  as  a  d< 
GO  long  only  as  he  contitiu 
cumbent:  for  he  could  not 
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greater  interest.  But  a  contract 
by  an  incumbent  to  demise  for  a 
term  is  broken  by  his  resignation 
of  the  benefice  before  the  end  of 
the  term. 

A  declaration  stated  that  the  de- 
fendant being  a  vicar  seised  in  his 
demesne  as  of  freehold  of  his  glebe, 
cottages,  and  vicarage  houses, 
agreed  to  set  and  let  the  same  to 
the  plaintiff,  to  hold  to  him  from 
a  subsequent  day,  for  the  term  of 
fourteen  years,  at  and  under  a 
yearly  rent  named,  payable  half- 
yearly.  A  lease  was  to  be  drawn, 
prepared^  and  executed  by  and  be- 
tween the  landlord  and  tenant,  if 
required  by  either  of  them,  at  the 
sole  expense  of  the  landlord. 

Breaches ;  first,  that  the  defend- 
ant neglected  to  procure  a  lease  to 
be  executed  to  the  plaintiff;  and, 
secondly,  that  the  plaintiff  resigned 
the  vicarage,  and  that  another  in- 
cumbent being  inducted,  evicted 
the  plaintiff.  Held,  on  demurrer, 
that  the  contract  was  well  pleaded, 
witliout  stating  whether  the  legal 
effect  of  it  was  to  operate  as  a  pre- 
sent demise  or  not ;  and  that  after 
the  lessee  had  demanded  a  lease, 
it  was  to  be  prepared  by  the  lessor, 
and  not  to  be  tendered  by  the  les- 
see.    Price  V.  fVUlianu,  M.  1835. 

197 

A  breach  was  so  laid  in  a  decla- 
ration as  to  make  it  doubtful  whe- 
ther it  was  laid  as  a  breach  of  the 
agreement  declared  on,  or  as  spe- 
cial damage  only.  Another  breach 
was  well  pleaded.  Held,  that  a 
demurrer  to  the  whole  declaration 
was  too  large.  lb. 
If  assignees  of  a  bankrupt  or  insolvent 
declare  in  debt,  so  as  to  make  it 
sufficiently  appear  that  they  are 
assignees,  it  is  not  requisite  to  al- 
lege that  they  sue  ''  as  assignees." 
Fergusson  and  another,  assignees i  v. 
Mitchell,  M.  1835.  179 

Assignees  may  sue  in  the  debet 
as  well  as  the  detinet,  though  exe- 
cutors cannot.    lb. 


The  omission  of  the  queritur  in 
debt  is  immaterial.  lb.  And  see 
Edwards  v.  Bowman^  4  Tyr.  412. 

The  assignees  of  an  insolvent 
declared  in  debt  that  the  defendant 
was  indebted  to  the  insolvent  before 
he  subscribed  his  petition,  or  exe- 
cuted the  assignment  of  his  estate, 
under  the  insolvent  act,  7  Geo.  4. 
c.  57.  for  goods  sold  and  delivered 
by  him  ''  before  he  became  insol- 
vent :" — Held,  that  the  time  when 
the  debt  accrued  was  sufficiently 
pleaded.  Fergusson  v.  Mitchell, 
M.1835.  179 

In  a  count  on  an  account  stated, 
the  time  when  it  was  stated  should 
be  shown,  or  it  will  be  bad  on  spe- 
cial demurrer.     lb. 

If  a  plaintiff  is  entitled  to  reco- 
ver on  a  part  of  his  declaration, 
whether  consisting  of  one  or  more 
counts,  a  demurrer  to  the  whole  is 
too  large,  and  entitles  him  to  judg- 
ment on  the  whole  record.  He 
may  release  his  damages  as  to  the 
defective  part.  lb. 
The  replication  of  de  injurid  is  pro- 
per in  assumpsit  where  the  plea 
admits  a  breach  of  promise,  and 
contains  only  matter  of  excuse. 

Where  in  an  action  on  a  bill  of 
exchange  it  is  pleaded  that  the  bill 
was  obtained  by  fraud,  to  which 
de  injurid  is  replied,  the  defendant 
will  be  allowed  at  the  trial,  afler 
proving  the  fraud,  to  throw  the 
onus  upon  the  plaintiff  of  showing 
consideration.  Isaac  v.  Farrar,  H« 
1836.  281 

Assumpsit  for  money  had  and  re- 
ceived. Plea  of  S.  one  of  the  de- 
fendants, as  to  25^  parcel  &c.,  that 
he  and  M.  were  carrying  on,  in 
partnership,  the  business  of  omni- 
bus proprietors,  and  that  while 
they  were  such  partners,  the  plain- 
tiff deposited  with  them  25/.  as  a 
security  for  faithfully  accounting 
for  the  moneys  received  by  him  as 
their  servant.  That  the  partner- 
ship between  S.  and  M.  was  after* 
wards  dissolved  by  consent;  and 
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upon  luch  diMolution  it  wu  agreed 
between  them  that  S.  should  take 
upon  himself  the  payment  of  cer- 
tain of  the  debt!  due  from  them, 
and  retain  in  his  lole  employ  cer- 
tain of  the  servants  {  ana  that  M. 
should  take  upon  himself  the  pay- 
ment of  other  part  of  the  debts, 
and  retain  in  his  sole  employ  others 
of  the  serranti.  That  M.  in  pur- 
auiUM  of  the  agreement  took  upon 
hinuelf  the  payment  to  the  plaintiff 
of  the  StSL  deposited  by  him  with 
the  defendants,  and  retained  plain- 
tiiT  in  his  sole  employ.  The  plea 
then  arerred,  that  the  plaintiff  had 
notice  of  ail  the  premisai,  and  as- 
sented to  the  lasU  mentioned  agree- 
ment, and  to  the  undertaking  and 
retainer  of  M. ;  and  in  consSera- 
^oo  of  the  premiies  discharged  S. 
from  the  St5t, 

KepUcation,  that  JU.  did  not  re- 
tain Ine  pla)nti£r  in  hts  sole  employ, 
nor  had  the  plaintiff  notice  of  ail 
the  premises,  nor  did  be  assent  to 
the  last-mentioned  undertaking 
and  retainer  ofM.  or  discharge  of 
S.  from  the  S51,  At  the  trid  the 
defendant  iS*.  obtained  a  verdict  on 
this  issue. 

The  court  made  a  rule  absolute 
for  entering  judgment  for  the  plain- 
tiir,  Hon  obttanle  veredicto,  on  the 
ground  that  the  plea  disclosed  no 
agreement  making  M.  solely  liable 
to  the  plalDuff  in  respect  of  the 
251. ;  and,  consequently,  that  there 
vaa  no  consideration  for  the  dis- 
charge of  5,  TAomiu  V.  SlnUibefr 
undAtortM,  H.  1SS6.  S90 

A  count  for  goods  sold  and  delivered, 
stating  that  the  defendant  on  a  cer- 
tain day  was  indebted  to  the  plain- 
tiff in  &c.  for  goods  sold  and  deli- 
vered by  the  plaintiff  to  the  defend- 
ant at  his  request,  but  not  alleging 
any  time  when  the  goods  were  sold 
and  dehveredi  Held  good,  on 
special  demurrer.  Lame^.TkeheeU, 
H.  I83S.  SS3 

Amunpsit  fiir  goods  sold  ud  deli- 


vered. Plea,  as  lo  parn 
goods  mentioiied  in  the  dec 
that  they  were  sold  and  ( 
by  the  plaiDtiS'  to  the  di 
in  pursuance  of  a  contrac 
then  made  betweeo  them ; 
afterwards,  and  before  1 
mencement  of  the  suit,  it  wi 
between  the  plaintiff  and 
snti  that  the  said  contrac 
be  wholly  rescinded,  and 
was  resoioded  according 
demurrer,  the  plesi  was  I 
on  the  ground  that  the  dm 
under  the  contract  of  s> 
delivery  of  the  goods,  a 
be  got  rid  of  either  by  a  r 
by  an  accord  aad  sUiabci 
■ward*  V.  Chmpman,  H.  183 
Assumpsit  for  money  paid, 
finl,  that  the  money  was 
the  defendant's  use  in  r 
one  sixteenth  share  of  the 
end  costs  recovered  in  i 
which  was  brought  by  cei 
ties  against  the  plaintiff, 
they  complained  against  thi 
as  the  owner  of  a  vessel, 
the  defendsDt  was  a  part- 
the  extent  of  one-sixteenth 
respect  of  the  loss  of  certi 
shipped  on  board  of  the  s) 
to  be  carried  from  A.  %t 
which  loss  was  alleged  in 
action  to  have  happened 
the  n^ligence  of  the  pis 
his  servanli.  The  defewl 
averred,  that  the  said  lo&s 
wholly  caused  fay  the  n^li 
the  plaintiff  by  his  serva 
that  the  same  happened 
tiie  personal  misconduct  a 
of  the  plaintiff:  and  secon 
the  defendant  was  the  legi 
of  a  sixteenth  part  of 
vessel  at  the  time  that  1 
goods  were  shipped,  ac 
tinned  to  be  auch  owni 
they  were  lost,  yet  be  did  : 
cur  with  the  phuntiff  and  t 
part-owners  of  the  said  v 
the  empIoymeDt  thereof  od 
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voyage,  but  that  the  aaid  voyage 
was  undertaken  for  the  advantage 
and  at  the  risk  of  the  plaintiff  and 
certain  other  persons,  and  without 
the  defendant  being  concerned  in 
the  adventure. 

Held,  on  special  demurrer,  that 
both  of  the  pleas  were  bad,  as  they 
amounted  to  the  general  issue. 
Gregory  v.  HartnoU,  H.  1836.  803 

A  count  in  debt  on  the  1 1  Geo.  2.  c. 
19.  8.  18.  for  double  rent  of  pre- 
mises held  over  by  a  tenant  after 
giving  notice  to  quit,  may  be  joined 
with  a  count  for  use  and  occupa- 
tjon  of  the  .«ne  premises,  during 
the  same  penod.  Thoroton  and 
others  v.  Whitehead,  H.  1 836.  313 
The  plaintiffs,  by  their  particu- 
lars, restricted  their  demand  to  the 
first  count.  The  c6urt  refused  a 
rule  to  strike  out  the  second  count, 
on  the  ground  that  the  mistake  in 
the  particulars  was  one  by  which 
the  defendant  could  not  be  misled. 

lb. 

Assumpsit  for  money  paid  to  the  de- 
fendant's use,  and  on  an  account 
stated.  Plea,  that  at  the  time  of 
the  accruing  of  the  cause  of  action, 
the  plaintifi  and  defendant  carried 
on  business  in  copartnership,  and 
that  the  causes  of  action  arose  out 
of  transactions  between  them  as 
such  copartners ;  and  that  at  the 
commencement  of  the  suit,  the  ac- 
counts of  the  partnership  were  not 
settled  or  any  balance  struck.  The 
plea  was  held  bad,  on  special  de- 
murrer ;  because,  first,  it  did  not 
distinctly  state  that  the  money  was 
paid  in  respect  of  a  partnership 
transaction;  secondly,  if  it  did,  it 
amounted  to  the  general  issue ;  and 
thirdly,  as  pleaded  to  the  account 
stated,  it  also  amounted  to  the 
general  issue.  Worrall  v.  Grayson^ 
H.  1836.  477 

In  an  action  of  covenant  against  C 
and  B.  his  wife  on  an  indenture  of 
lease,  the  breach  alleged  was,  that 
A.  &  B,  (the  lessees)  £d  not  whilst 


the  defendant  fi.  was  unmarried, 
nor  did  A,  and  the  defendants  after 
their  intermarriage,  within  every 
third  year  of  the  first  seven  years 
of  the  term,  paint,  &c.  To  this 
breach  the  defendants  pleaded  that 
A.  and  the  defendants  did^  within 
every  third  year,  during  the  first 
seven  years  of  the  said  term,  paint, 
&c.  On  demurrer,  assigning  for 
cause  that  the  plea  proffered  a  dif- 
ferent and  larser  issue  than  that 
tendered  by  the  declaration,  the 
plea  was  held  bad.  Marshall  v. 
Whiteside  and  Eleanor  Victorine  his 
wife,  H.  1836.  485 

Trespass  for  breaking  and  entering 
three  closes  described  by  abuttals. 
Plea,  that  the  said  closes  tn  which 
^c,  were  the  closes,  soil,  and  free- 
hold of  one  Leghf  with  a  justifica- 
tion as  his  servants. 

Replication,  that  before  the  said 
times  when  &c.,  and  before  the 
said  Legh  had  any  thing  in  the  said 
closes  in  which  &c.,  one  H.  T.  and 
M.  his  wife,  in  right  of  the  latter, 
one  A.  L,  and  one  E.  K,  were 
seised  in  fee  of  and  in  two  undi- 
vided parts  of  and  in  the  said  closes 
in  which  dec,  and  one  A.  R.  was 
also  then  seised  in  fee  of  and  in 
the  other  undivided  part.  The 
replication  then  set  out  a  fine  levied 
by  the  said  R.  7.  and  M.  his  wife 
of  their  parts  &c.  of  and  in  the  said 
closes  in  which  &c.  to  one  P.  M.  C. 
during  the  life  of  the  said  wife,  by 
virtue  of  which  fine  the  said  P.  m, 
C.  became  seised  &c.,  and  then 
alleged  that  the  said  P,M,C,f  A.L.t 
F.K.  and  A,  R,  beiuff  so  seised, 
afterwards  and  before  the  said  Legh 
had  any  thing  in  the  said  closes  in 
which  &c.,  and  before  the  said 
times  when  &c.,  demised  to  the 
plaintiff*,  who  thereupon  entered, 
and  was  possessed  until  the  defend- 
ants wrongfully  broke  and  entered 
&c.  Rejoinder,  traversing  the  aei- 
sin  of  jR.  T.  and  M.  his  wi&,  A.  L., 
E,K^aDdA.R^indm  said  doaes 
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ID  which  &c.,  whereoD  issue  was 
joioed. 

At  the  trial  the  plaintiff  esta- 
hlished  her  case  as  to  two  of  the 
closes,  but  gave  no  evidence  as  to 
the  third.  Held,  that  the  issue 
was  distributable,  and  that  the 
plaintiff  was  entitled  to  a  verdict  as 
to  the  two  closes,  and  the  defend- 
ants as  to  the  third.  PhytkUm 
(mis'Speli  Fythian)  v.  JVhiie  and 
OMotken  H.  18^6.  515 

Date  of  recent  act  of  par]iament,60dn. 

An  admission  on  the  face  of  one  is- 
sue, cannot  be  used  as  evidence  to 
prove  or  disprove  another  issue. 

But  where  a  pirticular  fact  was 
admitted  by  both  parties  through- 
out the  trial,  the  court  refused  to 
grant  a  new  trial,  on  the  ground 
that  the  judge  stated  to  the  jury, 
that  the  fact  so  admitted  was  ad- 
mitted on  the  record,  and  used 
such  admission  on  the  record  in 
support  of  another  issue.  Stracy 
V.  Blake,  H.  1836.  528 

One  of  the  counts  in  an  action  of 
libel  set  out  the  following  passage 
from  a  letter  written  by  the  de- 
fendant to  a  Mr.  P. : — "  I   have 
reason  to   suppose  that  many  of 
the^flowers  of  which  I  have  been 
robbed,   are  growing   upon   your 
premises,"  thereby  meaning  that 
the  plaintiff  had  been  guUty  of 
larceny,  and  had  stolen  from  the 
defendant  certain  planls,  roots,  and 
^flowers  of  the  deiendant^  and  had 
disposed  of  them  unlawfuUy  to  P., 
and  unlawfully  placed  them  in  P.'s 
garden.     The  former  part  of  the 
letter  stated,    that    the  plaintiff, 
whom  P.  had  then  in  his  employ- 
ment as  a  gardener,  had  been  dis- 
charged from  the  service  of  a  Mrs. 
A^.  and  the  defendant  for  disho- 
nesty:— Held,  on  error,  that  the 
innuendo  referred   to   the   whole 
passage  of  the  letter  and  not  to 
particular  words,  and  that  it  was 
not  too  large.     Williams  v.  Gardi- 
ner, H.  1836.  578 


Case  against  a  sheriff  for  a  fah 
turn  ofnuUa  bona.  The  dec 
tion  allied  that  the  defei 
seized  and  took  in  execution  d 
goods  and  chattels  of  the  val 
monies  directed  by  theJi,fiL 
levied;  and  then  levied  the 
thereout.  Plea,  that  the  defei 
did  not  seize  or  take  in  exec 
any  goods  or  monies,  and  lev 
monies  so  directed  to  be  levi 
die  said  writ  in  the  declai 
mentioned,  or  any  part  th< 
modo  etformd: — Held,  that  a 
plaintiff,  in  order  to  suppoi 
action,  need  not  prove  more  ( 
declaration  than  the  seizure  c 
ffoods ;  the  plea  was  bad  for 
dering  too  large  an  issue,  b) 
nying  the  matter  alleged  ii 
declaration,  not  in  the  disjuD 
but  in  the  conjunctive,  v 
would  make  it  necessary  foi 
plaintiff  to  prove  not  only  sei 
of  the  goods,  but  levy  of  the 
ney  out  of  them.  Stubbs  v.  1 
son  and  another,  T.  1836. 

Trespass  against  bailiffs  for  brea 
and  entering  plaintiff's  dwel 
house,  and  assaulting  and  fa 
imprisoning  him. 

Flea :  first,  not  guilty ;  sec 
ly,  as  to  all  the  trespasses  all 
(except  the  breaking  the  hous 
justification  under  a  ca,  sa. 
warrant  thereon,  by  virtue  whc 
the  defendants  entered  the  ho 
the  outer  door  being  oj}en,  anc 
rested  the  plaintiff. 

Replication,  admitting  the 
and    warrant,    alleged    the  t 
passes  to  be  committed  by  the 
tendants  de  mjurid  sua  propria 
que  residuo  causiv. 

The  evidence  was,  that  the 
fendants,  in  execution  of  the  \ 
rant,  broke  open  the  outer  doo 
the  plaintiff's  house  and  arre 
him  there ;  the  jury  were  direc 
that  as  the  justification  was 
fully  proved,  they  might  give 
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mages   for  the  whole    trespasses 
laid  in  the  declaration. 

Held,  first,  that  the  outer  door 
being  open  was  a  condition  prece- 
dent to  the  defendants'  right  to 
enter  and  arrest  the  plaintiff  in  his 
house,  and  that  the  averment  in 
the  pfea  was  therefore  material 
and  necessary^  so  that  it  was  pro- 
perly traversed  in  the  plea  by  the 
general  replication  de  injund,  with- 
out any  necessity  to  reply  the 
breaking  the  outer  door  as  an  ex- 
cess or  an  abuse  of  authority. 

Held  also,  that  notwithstanding 
the  warrant,  the  defendants  had 
become  trespassers  ab  initio  by 
breaking  the  door,  and  therefore 
that  the  direction  was  right,  even 
on  the  plea  of  not  guilty  only. 
Kerbeyy. Edward  and  William  Den- 
bey  frarren,  and  Western^  E.  1836. 

688 
In  trespass  for  assault  and  false  im- 
prisonment, the  defendant  pleaded 
that  the  plaintiff  attempted  forci- 
bly to  break  and  enter  the  mes- 
suage or  public-house  of  the  de- 
fendant without  his  leave,  where- 
upon the  defendant  resisted  such 
entrance,  and  because  the  plaintiff 
behaved  himself  violently  and 
created  a  disturbance  in  the  street, 
by  which  means  a  mob  was  assem^ 
bled,  and  the  defendant's  business 
interrupted,  and  his  customers 
annoyed,  and  because  the  plaintiff 
threatened  to  continue  such  violent 
conduct,  and  to  renew  his  attempts 
and  efforts  to  get  into  the.  house^ 
and  because  no  request  or  entreaty 
of  the  defendant  to  the  plaintiff  to 
abstain  from  and  abandon  his  at- 
tempts and  efforts  was  complied 
with,  the  defendant,  in  order  to 
preserve  the  peace  and  to  secure 
himself  from  a  renewal  of  such  at- 
tempts and  efforts,  gave  the  plain- 
tiff in  charge  to  a  constable  to  be 
carried  before  a  iustice,  who  dis- 
charged him.  Tne  plea  was  held 
good  ailer  verdict^    for  it  must 


have  been  supported  at  the  trial 
by  proof  that  there  was  danger  of 
a  renewal  of  the  breach  of  the 
peace  originally  committed  in  at- 
tempting to  break  into  the  house. 
Ingle  y.  Bell,  E.  1836.  801 

A  bond  of  indemnity  recited  in  its 
condition  a  deed  of  dissolution  of 
partnership  between  the  plaintiff 
and  /.,  in  which  deed  was  recited 
an  agreement  between  them,  that 
''  subject  to  the  taking  and  adjust- 
ment of  the  copartnership  ac- 
counts, as  therein  mentioned,"  all 
the  stock  in  trade  and  partnership 
effects  should  belong  absolutely 
to  J.,  and  all  the  debts  due  from 
the  partnership  should  be  paid  by 
him,  and  that  he^  and  the  defend- 
ant as  his  surety,  should  indem- 
nify the  plaintiff  by  their  joint  and 
several  bond  gainst  the  partner- 
ship debts.  The  condition  of  the 
bond  then  proceeded  to  bind  /.  and 
the  defendant,  or  one  of  them,  to 
indemnify  the  plaintiff  against  the 
payment  of  the  said  partnership 
debts,  and  all  costs,  &c.,  and  all 
actions  to  be  brought  in  respect 
thereof.  A  declaration  on  this 
bond  stated^  by  way  of  breach  of 
the  condition  to  indemnify  the 
plaintiff,  that  M,  having  arrested 
the  plaintiff  for  a  partnership  debt 
due  by  him  and  /.,  the  plaintiff 
justified  bail,  and  afterwards  sur- 
rendered in  their  discharge  for  the 
amount  of  a  verdict  obtained 
against  him  by  M,,  and  remained 
in  prison  till  his  discharge  by  su- 
persedeas, afler  incurring  expenses 
in  procuring  special  bail,  and  suf- 
fered injury  from  the  imprison- 
ment. 

Plea,  that  the  plaintiff,  if  dam- 
nified, was  damnified  by  his  own 
wrong. 

Held^  first,  that  on  this  issue 
the  deed  of  dissolution  of  partner- 
ship could  not  be  read  in  evidence 
for  the  defendant^  in  order  to  show 
that  the  plaintiff  had  not  perform- 
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ed  8  covttumt  by  the  plaintiflTto 
adjust  the  partnership  accounts 
within  seven  days  afler  the  execu- 
tion of  the  deed,  and  that  he  had 
not  pud  OTer  to  I,  a  balance  which 
he  claimed  to  be  due  to  him  on 
such  adjustment;  and,  secondly, 
that  the  defendant  was  not  en- 
titled to  show  that  the  bill  of  J.'s 
attorney  was  much  less  than  that 
of  the  plaintiflTs,  for  defending  the 
■ame  action.  White  v.  Ansdell, 
£.  1886.  785 

Debt  for  SIOL  for  a  boat  sold  and 
delivered  by  the  plaintiff  to  the 
defendant.  Pleas,  first,  nunquam 
indebitatus;  secondly,  as  to  17 L 
10#.  parcel  of  the  said  sum  of  20/., 
that  the  action  as  to  the  said  sum 
of  17/.  10#.  was  brought  to  reco- 
ver that  sum,  as  being  the  residue 
of  a  sum  of  67 L  lOi,,  whereof  the 
said  sum  of  10/.  was  parcel ;  such 
sum  of  57L  lOf.  being  the  price 
of  the  said  boat  sold  and  delivered 
by  the  plaintiff  to  the  defendant : 
that  the  plaintifTat  the  time  of  the 
sale  warranted  that  the  boat  was 
sound,  and  that  the  defendant 
confiding  in  such  promise  boueht 
it  on  the  terms  aforesaid,  and  then 
paid  to  the  plaintiff  the  sum  of 
40/.  in  part  and  on  account  of  the 
boat.  The  plea  went  on  to  aver, 
that  the  boat  at  the  time  of  the 
sale  and  warranty  was  unsound, 
and  was  not  then  worth  more  than 
the  40/.  which  had  been  and  was  so 
paid  to  the  plaintiff  for  the  same; 
and  that  the  defendant  incurred 
above  17/.  lOs,  expense  in  putting 
her  into  a  sound  state :  —  Held, 
that  as  this  plea  showed  that  the 
plaintiff  had  never  been  indebted 
to  the  defendant  in  more  than  the 
difference  between  the  40/.  and 
the  real  value  of  the  boat,  the 
40/.  having  been  paid  cotempora- 
neously  with  the  purchase  of  the 
boat,  the  plea  was  bad,  on  special 
demurrer,    as   amounting  to   the 


general  iMM.  Dkien  v.  Jfesb, 
T.  1886.  878 

Where  a  plaintiff  proceeds  agsinat 
more  than  one  defendant  on  a 
count  on  which  it  turns  oat  that 
only  one  defendant  can  be  liable, 
held,  that  he  is  bound  to  elect  the 
person  against  whom  he  will  ^ 
ceed,  as  soon  as  he  has  closed  hu 
own  evidence.  Lyon  v.  Tomht 
and  others,- 'E.  ISSe.  811 

A  plea  can  only  be  applied  tothi 
breach  of  contract  alleged,  and  w 
to  the  special  damage  laid  n  r& 
suiting  from  such  breach.  Thoi 
a  breach  that  a  ship,  when  sb 
sailed  on  a  voyage,  was  not  tight 
staunch,  strong,  or  fitted  for  thi 
voyage,  and  though  she  set  m 
on  the  voyage,  yet  by  reason  oi 
her  not  being  so  tight,  &&,  wbei 
she  so  sailed,  was  afterwards  oblig- 
ed to  put  back,  and  did  put  baci 
and  go  to  a  port  named,  and  wu 
by  reason  thereof  detained  at  Al 
tona  for  a  long  time ;  and  althougl 
she  again  set  sail,  and  proceeded 
on  her  voyage,  yet  she  did  noi 
proceed  on  it  according  to  the  diu 
course  thereof  &c.,  or  with  the 
dispatch  which  she  ought  to  htTC 
used  &c.,  by  means  of  which 
several  premises  the  plaintiff  sus- 
tained the  loss  of  a  homeward 
cargo,  is  not  answered  by  a  plea 
that^  as  to  so  much  of  the  decla- 
ration as  relates  to  the  ship  bein^ 
detained  in  the  port  named,  be- 
yond the  time  necessary  and  re- 
quisite to  put  ballast  on  board,  sh( 
was  not  detained  there  "  by  reasor 
of  her  not  being  tight  &c."  For- 
ter  V.  hat,  E.  1836.  63S 

Nor  can  a  plea  confess  the  whole 
of  a  breach  alleged,  and  then  offei 
to  pay  into  court  a  sum  in  satisfac- 
tion only  of  a  part  first  described 
in  the  plea,  and  not  of  the  wbok 
consequences  of  the  detention  al- 
leged in  the  declaration  by  way  oi 
special  damage.     Thus,  a  plea  o! 
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payment  of  one  shilling  into  court 
as  to  80  much  of  a  declaration  as 
related  to  the  vessel  not  being  fit- 
ted for  the  said  voyage,  and  by 
reason  thereof  being  obliged  to 
put  back,  and  go  to  a  port  named, 
and  being  detained  there  for  a  short 
time,  that  is  to  say,  ''  such  time 
as  was  necessary  and  requisite  to 
put  a  further  quantity  of  ballast 
on  board  thereof,*'  was  held  bad, 
even  if  the  detention  and  delay 
&c.  amounted  to  a  breach,  or 
were  more  than  special  damage. 
Semble,  it  was  also  bad,  for  settmg 
up  to  answer  what  was  not  alleg« 
ed  in  the  declaration.    S.  C. 

In  an  action  of  indebitatus  assumpsit 
for  work  and  labour  and  money 
paid,  defendant  pleaded  that  the 
work  and  labour  was  done  under 
an  agreement  between  the  plaintiff 
and  defendant,  that  the  plaintiff 
should  bestow  his  workand labour 
in  endeavouring  to  secure  the  de- 
fendant's return  as  a  member  of 
parliament,  without  bein^  entitled 
to  demand  of  or  from  him  in  re- 
spect thereof  any  remuneration 
except  such  sums  as  the  plaintiff 
should  disburse  in  and  about  that 
object;  and  that  there  was  no 
agreement  between  them  relating 
to  the  amount  of  the  remuneration 
to  be  received  by  the  plaintiff 
from  the  defendant ;  but  that  a  fair 
remuneration  for  the  plaintiff's 
labour  would  not  exceed  90/.,  (as 
to  which  the  defendant  had  plead- 
ed payment  into  court.)  Held,  on 
special  demurrer,  that  the  plea  was 
bad,  as  amounting  to  the  general 
issue.    Jones  yf,  Nanney,  £•  1836. 
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Semble,  the  special  agreement  might 
be  given  in  evidence  on  the  general 
issue  non  assumpsit. 

Where  an  injury  results  partly  from 
an  act  of  trespass,  and  partly  from 
an  act  which  is  not  a  trespass,  if 
both  acts  are  done  together  the 
plaintiff  may  maintain  either  an 


action  of  trei|MUM,  or  an  action  on 
the  case,  allegmg  the  consequential 
damage.     fVells  v.  Ody,  E.  1836. 
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Covenant  in  an  indenture  of  partner- 
ship between  the  plaintiff  and  de- 
fendant, that  the  business  should 
be  carried  on  during  the  copart- 
nership in  the  defendant's  house. 
Breach,  that  the  defendant  did  not 
permit  the  business  to  be  carried 
on  at  the  said  house,  but  impro- 
perly closed  the  same,  and  hinder- 
ed the  plaintiff  and  their  joint 
customers  from  having  access 
thereto.  Demurrer,  assigning  for 
cause,  that  it  did  not  appear  from 
the  breach,  that  the  premises  were 
closed  at  proper  and  seasonable 
times.  Held,  well  assigned.  Hodges 
V.  Gray,  H.  1836.  246 

Whether  a  plaintiff,  by  taking  issue 
in  his  replication  on  one  only  of 
several  facts  stated  in  a  plea,  ad- 
mits the  rest  for  any  purpose  be- 
sides that  of  pleading,  on  the 
record,  e.  g.  for  the  purpose  of 
considering  them  at  the  trial  as  if 
they  had  been  actually  established 
by  testimony,  qucere,  Noel  v. 
Boyd,  M.  1835.  211 

The  form  of  plea  to  debt  on  simple 
contract,  provided  bv  Reg,  Oen. 
HiL  4  W,  4.,  that  the  defendant 
never. was  indebted  in  manner  and 
form  as  in  the  declaration  alleged, 
must  be  adhered  to  in  terms,  or 
the  plaintiff  will  have  judgment  on 
demurrer.  Smedley  v.  Joyce,  M. 
1835.  84 

In  debt  on  bond.  1016 

POSSESSION  OF  SHAFT. 
How  proved.  746 

PRACTICE. 

{Striking  out  Counts*) 

Assumpsit  for  toll  of  coals  imported 
into  the  port  of  Truro,  The  de- 
claration contained  two  counts,  the 
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one  claimiDg  the  toll  aa  a  metage 
duty,  and  the  other  as  a  port  duty. 
Held,  that  these  counts  were  for 
the  same  luhjecl-matter  of  com- 
plaint within  the  meaning  of  the 
rule  of  Hi/.  T.  4 /r.  4.  No.  5. ;  and 
the  court  made  a  rule  absolute  for 
striking  one  of  them  out,  unless, 
on  a  reference  back  to  the  judge 
at  chambers,  he  should  exercise 
the  discretion  given  hira  by  the 
rale,  and  allow  both  counts,  upon 
ilie  plaintiff  undertaking  to  give 
distinct  evidence  in  support  of 
each.    yenitiiMv.  Tre^oar,  H.  1836. 


(  Time/or  pUadlng—DemandofPlea.) 

After  signing  judgment  for  n>ant  of 
a  plea  a  plaintifT  will  be  taken  to 
have  treated  the  plea  as  a  nullity 
for  all  purposes,  and  cannot  after- 
wards treat  it  as  merely  irregular, 
BO  as  to  avail  himself  of  it  as  a 
waiver  of  his  own  mistake  in  not 
demanding  a  plea  before  he  signed 
judgment  for  want  of  a  plea. 
Hough  and  others  v.  Bond,  a  pri- 
soner, E.  1836,  617 

A  defective  plea  heing  delivered, 
judgment  was  signed  for  want  of 
a  pfca  after  the  time  for  pleading 
was  out,  and  before  the  delivery 
of  a  good  pica.  A  rule  to  plead 
had  been  given  ascribing  a  wrong 
name  to  the  plaintiff.  The  court 
treated  the  case  as  if  no  rule  to 
jilead  had  been  given,  and  held 
the  judgment  irregular,  Wame 
v.  Beresford,  M.  1835.  230 

An  indefinite  time  to  plead  will  not 
he  granted  on  the  ground  that  the 
defendant  could  not  safely  plead 
till  a  rule  pending  in  another  court 
and  involving  the  same  matter  of 
defence  is  determined ;  but  the 
court  granted  ttme  to  plead,  fixing 
a  certain  day.  Chrh  v.  Mlbut 
and  another,  M.  1835.  71 

Cannot  be  pleaded. 

See  Walks. 


PRESCRIPTION  ACT 

i&S  /f.  4.  c.  71.  see  37 

PRISONER. 

The  words  "  to  the  aatixfaci 
such  court,"  in  48  Geo.  3. 
8.  1.,  mean  that  the  court  i 
satisfied  that  the  pritoDeT  h 
in  prison  for  twelve  month 
debt  not  exceeding  201.,  ai 
ter  not  relating  to  those  fac 
not  be  urged  against  the  > 
tion  for  his  discharge.  R 
Clarke,  M.  1835. 

A  debtor  who  has  been  m 
tion  for  a  year  for  less  tl 
cannot  be  discharged  from 
custody,  under  48  G.  S.  i 
without  annexing  to  his  i 
a  copy  of  the  causes  in  tr 
is  in  custody,  verified  by  t 
per  officer.  Short  t.  WUlk 
1835. 

PRIVILEGED  COMMl 
CATION. 

See  Libel. 

PRIVY   COUNCIL. 

The  defendant  tn  a  suit  in  th 
sistory  Court  of  London, 
an  answer,  under  protest, 
protest  was  overruled,  b 
court  refused  to  compel 
appear  absolutely,  or  to  ad 
wife's  libel.  She  appealed 
CourtofArches,  but  without 
not  having  done  so  in  dae 
Her  further  appeal  to  the 
□f  Delegates  was  disallowe 
the  cause  was  remitted  to  tfa< 
sistory  Court,  which  afiei 
refused  to  correct  her  libel 
admit  additional  articles 
brought  in  by  her.  She  ^ 
from  that  decision  to  the  Ci 
Arches,  which  pronoimced 
favour.  Against  the  dec] 
the  Court  of  Arches,  the  d 
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ant  appealed  to  the  king  in  coun- 
cil. The  judicial  committee  of 
the  privy  council,  to  which  it  was 
referred,  in  pursuance  of  3  &  4 
fV,  4.  c.  41.  8.  3.,  reported  in  fa- 
vour of  the  defendant's  appeal, 
that  the  decree  of  the  Court  of 
Arches  ought  to  be  reversed,  and 
the  principal  cause  retained  by  the 
Consistory  Court,  and  that  the 
defendant  should  appear  there  ab- 
solutely. This  report  was  con- 
firmed by  the  king. 

On  motion  by  the  defendant  to 
this  court  for  a  prohibition  to  the 
judicial  committee  : — Held,  that 
that  tribunal  had  jurisdiction  over 
the  cause  as  well  to  retain  as  to 
remove  it ;  and  that  the  act  com- 
plained of,  if  wrong,  was  a  step 
taken  in  the  cause,  and  related  to 
a  matter  of  practice,  which  could 
not  be  the  subject  of  a  prohibition 
from  this  court.  Ex  parte  Smyth, 
M.  1835.  222 

Semble,  that  the  court  has  power 
to  issue  a  prohibition  to  the  judi- 
cial committee,  if  they  exceed  their 
jurisdiction,  lb. 
Issuing  prohibitions  by  Exchequer 
and  Common  Pleas.  46, 229 

PROBABLE  CAUSE,  957  et  seq, 

PROMOTIONS,  232. 
See  Memoranda. 

REASONABLE  AND  PROBA-  ' 
BLE  CAUSE. 

See  Green  v.  Button.  126 

RECOGNITION. 
Of  handwriting.  1 35 

REGULiE  GENERALES. 

Reg.  Gen.  Trin.  33  G.  3.  495 

Hil.  2  &  3  G.  4.  683 

9  G.  4.  637 

1  fV.  4.  No.  1 .  307 

VOL.  I. 


Reg.  Gen.  Trin.  I  W.  4.  No.  3.  190 

1  JV.  4.  356 

1  W.  4.  No.  4.      448 

1  fV.  4.  No.  5.  171,n. 

Hil.  2  W.  4.  No.  5.      193 

2  JV.  4.  s.  6.         209 

2  m  4.  s.  108.     925 

No.  I.  2  fV.  4.  s.  5. 
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2  W.  4.  No.  8.        74 

2  JV.  4.  No.  20.    170 

2  JV.  4.  No.  S3.    210 

2  fr.  4.  No.  57.    239 

2  JV.  4.  No.  72.  1084 

2  JV.  4.  No.  74.   216 

2  JV.  4.  r.  93.       476 

2  JV.  4.  8.  98     39,  n. 

2  JV.  4.  No.  70       76 

Mich.  3  JV.  4.  No8.  6  & 

7  40 

3  JV.  4.  No.  10.   210 

3  JV.  4.  No.  13.   629 

3  JV.  4.  No.  15.    182 

Hil.  4  JV.  4.         618,  754 

4  JV.  4.  84 

4  JV.  4.  No.  2.     448 

4  JV.  4.  No.  5.      316 

4fF.  4.  No.  6.     313 

4  JV.  4.  App.  No.  1. 
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4  JV.  4.  No.  3.     762 

4  JV.  4.  No.  5.      672 

4  JV.  4.  r.  17.       485 

4  JV.  4.  c.  L  8.  1. 

931 
4  JV.  4.  c.  II.  8.  3. 

931 

4  JV.  4.  8.  4.         949 

4  jr.  4.  r.  19.       943 

Mich.  4  JV.  4.  42,  n. 


REMITTING  DAMAGES,  179, 

192 

REPRESENTATION,  FALSE. 

By  9  G.  4.  c.  14.  s.  6.  no  action 
shall  be  brought  whereby  to 
charge  any  person  upon,  or  by 
reason  of  any  representation  or 
assurance  made  or  given  concern- 
ing or  relating  to  the  character, 
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conduct,  credit,  abiUty,  trade,  or 
dealingi  of  any  otber  person,  to 
the  intent  or  purpose  that  sucli 
other  perion  may  obtain  credit, 
money,  or  goods  upon  (a) — unless 
sucli  representation  or  assurance 
be  made  in  nriting,  signed  by  the 
party  to  be  charged  therewith. 
The  plaintifT  was  about  to  lend 
money  to  T,  on  the  purchase  of 
an  annuity,  proposed  to  be  secur- 
ed by  an  assignment  of  hia  lire 
interett  in  a  particular  trust-fund. 
The  trustee  of  the  fund  beine  ap- 
plied to  to  inform  the  pUintifT  as 
to  the  existing  state  of  T.'i  life 
interest  in  it,  and  what  incum- 
brances then  afTected  it,  replied 
verbaUy,  that  of  six  annuities 
which  had  been  secured  by  T.  on 
thi>  fund,  three  had  been  paid  off 
and  discharged  in  the  inrotment 
office,  and  that  the  other  three 
still  existed  ;  but  that,  subject  to 
the  above,  he,  the  trustee,  had  no 
notice  of  any  other  charge  on  it. 
At  the  time  this  representation 
was  made,  T.'s  life  interest  in  the 
trust-funds  had  been  transferred 
to  the  party  who  had  discharged 
three  of  the  six  annuities,  subject 
to  payment  of  the  other  three. 
The  plaintiB*  advanced  lite  money 
to  T.,  who  did  not  repay  it.  An  , 
action  having  been  brought  against  j 
the  trustee  for  false  representa-  i 
tion,  the  plaintiff  was  nonsuited;  | 
and  the  court  was  equally  divided 
in  opinion,  Whether,  since  !)  G. 
4.  c.  14.  s.  C,  the  defendant  was 
liable  for  his  representation  of 
T.'s  ability?  it  not  having  been  | 
made  in  writing  and  signed  by  the 
defendant.     I.yde  v.  Bammrd,  H.  i 
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RESCINDING. 
Contract  to  buy  premises. 


RESIIKJARY  CLAUSE 
See  Dktisb. 

RULES  AND  MOTION 
A  party,  on  giving  notice  of  I 
tention  to  the  other  side,  i 
tied  to  show  cause  against 
in  the  first  instance.  Qtiiw 
v.King,  H.  1836. 

Qmctc,  if  not  held  otben 
Queen's  Bench. 

SALE  OF  GOODS. 

See  Goods  sold  and  dllives 
Vendor  and  PnacnASEi 

SCIRE  FACIAS. 
To  revive  jadgment.  SeeArri 
Ad  rehabendum  terram. 

SCIRE  FIERI. 
See  Executors. 

SEAWORTHY. 
See Insuiahce. 

SERVICE  OF  PROCEi 
The  service  of  process  need  : 
personal  to  entitle  a  plain 
enter  a  common  appearanct 
defendant  under  IS  C  I.e. 
1.,  if  circumstances  be  sht 
ihe  court  from  which  it  m 
fairly  inferred  that  the  defi 
got  the  writ.  H'Uliam*  r.  P. 
T.  1836. 

SET-OFF. 

A  cargo  of  goods  was  consigi 
factors  to  sell,  who  on  the  i 
Februai-y  sold  one  parcel  t 
<lerendant,  and  delivered  hi 
invoice  in  their  own  names, 
the  13th  the  defendant  appi 
purchase  another  parcel,  whi 
factors  said  they  must  wr 
their  principals.  Some  days 
wards  they  informed  defend 
the  answer  of  the  principals 
on  the  SOth  the  defendant  b 
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a  second  parcel  at  the  price  named 
by  them,  and  thereupon  the  fac- 
tors delivered  to  him  an  invoice 
and  a  bought  note  in  the  name  of 
such  principals.  The  goods  were 
to  be  paid  for  at  four  months  in 
cash.  On  the  same  day,  and  on 
several  occasions  afterwards  with- 
in the  four  months,  the  defendant 
made  payments  to  the  factors,  but 
not  expressly  on  account  of  the 
goods  in  question.  It  was  proved, 
that  the  practice  of  the  factors, 
when  they  sold  goods  on  their 
own  account,  to  pay  advances 
made  by  them,  was  to  deliver  an 
invoice  in  their  own  names,  but 
when  they  sold  merely  as  brokers 
to  deliver  a  bought  note.  The 
owners  of  the  goods  having  brought 
an  action  against  the  defendant 
for  the  price  of  the  parcel  sold  on 
the  6th  of  February y  the  jury 
found  that  the  factors  communi- 
cated to  the  defendant  the  fact, 
that  they  sold  the  goods  for  other 
persons  as  principals,  but  that  the 
defendant,  on  the  6th,  and  until 
the  20th  oi  February  y  band  fide  be- 
lieved that  they  sold  to  pay  them- 
selves advances ;  and  that  the  de- 
fendant, using  the  ordinary  pre- 
caution of  merchants,  was  not 
bound  to  make  further  inquiry : — 
Held,  that  the  defendant  was  en- 
titled, as  against  the  plaintiffs,  to 
set  off  the  payments  which  he  had 
made  to  the  factors.  Warner  and 
others  v.  M'Kay,  T.  1836.  965 
Since  the  rules  of  Hilary  term  4  IF, 
4.,  a  defendant  is  not  entitled  to 
give  evidence  of  a  set-off,  under  a 
notice  of  set-off  delivered  with 
the  plea  nunquam  indebitatus^  for 
the  proviso  in  the  3  &  4  ^.  4.  c. 
42.  s.  1.  restraining  the  judges 
from  depriving  parties  of  the 
power  of  pleading  the  general  is- 
sue, and  giving  the  special  matter 
in  evidence,  does  not  apply  to  the 
case  of  a  set-off,  so  as  to  prevent 
the  judges  from  requiring  by  the 


new  rules  that  a  set-off  shall  in  all 
cases  be  pleaded.  Graham  v. 
Partridge,  E.  1836.  754 

SHERIFF. 

Where  a  sheriff  had  taken  a  bail-bond 
with  only  one  surety,  and  being 
ruled  to  return  the  writ  on  the  15th, 
did  not  return  it  until  the  16th  ; 
the  court  set  aside  an  attachment 
which  had  been  issued  against  him 
for  not  returning  the  writ.  There 
seems  to  be  a  distinction  where  a 
sheriff  has  been  ruled  to  return  the 
writ,  and  where  to  bring  in  the 
body  :  in  the  latter  case  he  will  be 
fixed  if  he  had  taken  a  bail«bond 
with  only  one  surety,  but  not  in 
the  former.  A  court,  on  setting 
aside  an  attachment  against  the 
sheriff,  will  allow  to  the  plaintiff 
any  injury  he  may  sustain  by  the 
default  of  the  sheriff.  The  King 
V.  The  Sheriff' of  Surrey  f  in  a  cause 
Howeil  V.  Young,  M.  1835.         32 

A  defendant  became  bankrupt,  and  a 
fiat  issued  against  him  after  his 
goods  had  been  taken  in  execution 
by  the  sheriff.  The  assignees  and 
the  sheriff  made  an  agreement  as 
to  the  disposal  of  the  goods :  Held, 
that  the  bankrupt  could  not  compel 
the  sheriff  to  return  the  fi.  fa. 
Gilbert  and  another  v.  Matthew  and 
Thomas  Whalley,  M.  1 835.         1 89 

An  attachment  having  issued  against 
a  sheriff,  for  havmg  by  mistake 
omitted  to  return  a  capias,  pursuant 
to  a  baron's  order  in  vacation,  un- 
der Res.  Gen.  M.  3.  Will.  4.  No, 
13.  till  half  an  hour  after  the  open- 
ing of  the  ofHce  on  the  day  after  the 
proper  return  day,  the  court  set  it 
aside,  though  bail  above  were  not 
perfected,  on  payment  of  costs  and 
of  such  further  damages,  if  any,  as 
the  master  might  find  the  plaintiff 
to  have  sustained  from  the  sheriff's 
omission.  The  King  v.  The  Sher^ 
of  Essex,  in  a  cause  of  Fitch  v.  Coirr- 
tenay,  E.  1836.       '^  629 

A  sheriff  may  move  to  set  aside 
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an  aitacliment  against  him,  after  it 
lina  issued  to  the  coroner,  TAc 
King  V.  The  Shtriff  of  Eiui,  in  a 
came  t/f  Filch  v.  Coutlaiat/,  E. 
1836.  C39 

Where  a  plaimilf  intends  to  make 
B  aherifT  liable  foT  damages  occa- 
eioned  by  hit  not  having  returned 
a  WTJI  of  capias  in  proper  time,  he 
iihould,  if  in  vacation,  give  him  no- 
tice of  his  intention,  and  will  then 
be  entitled  to  recover  all  such  da- 
mages a«  occur  between  his  giving 
Bucli  notice  and  receiving  nforma- 
tion  from  the  theriff  iliat  the  defect 
is  cured,     lb. 

I'he  plaintiff  being  in  the  custody  of 
the  marshal,  oas  brought  up  by 
that  ofRcer  to  the  Court  of  King'^ 
Bench  on  an  order  of  iliat  court,  ob- 
tained by  the  defendant,  and  which 
had  been  lodged  with  liim.  He 
was  there  committed  to  the  same 
custody  on  an  attachment  for  non- 
payment of  costs,  and  detained  ac- 
cordingly: Held,  that  he  could 
maintain  trespass  against  the  de- 
fendant who  had  caused  the  order 
lo  be  lodged  with  the  marshal,  so 
as  to  call  on  thedefendantio  justify 
under  the  process.  Lord  Abinger 
C.  B.,  distentiente.  Bryant  v.  Clat- 
lun,  Grnl.  one  Ac.  E.  1836.  84.1 
SciMc.  a  aherifTis  liable  in  tres- 
pass  for  arresting  a  person  on  pro- 
cess in  which  he  is  nrongly  named. 
lb. 

The  (Iffendaiii  was  arrested  on  the 
Slith  Ocliihcr.  and  deposited  the 
amount  of  the  debt  and  10/.  for 
cost:*,  with  the  sherilT  in  lieu  of 
bail,  under  the  4J  Geo.  3.  c.  iH. 
s.  3.     On  the  lOili  November  the 


ruled  f 


nthe 


and  on  the  17t)i  liis  agent  liled  a 
rt'tiirn,  stating  the  arrest  and  de- 
posit of  the  money,  and  that  it  hail 
liec-n  paid  into  court.  Owing  In 
an  inadvi-rience  in  sending  up  the 
ivrit  without  the  money  it  hatl  not 
hei'ii  SI  paid,  aiiit  in  consequence 
of  (lie  absence  of  the  under-sherifT 
from  home,  it  was  not  paid  in  pre- 


vious to  the  S3d,  on  which  di 
plaint ifla    comtncnred    an 
against  the  slierifT  for  a  false  r 
Thi!  sherifT  having  obtained 
ni»i  why  he  shoultl  not  be  at  I 


as  though  it  had  been  pai:1 
time,  the  court  made  the  rule 
lute  on  payment  of  costs. 

On  the  SOth  Norembera] 
order  had  been  obtained  ' 
part  of  the  defendant  in  the  I 
ing  terma :  "  I  do  order  th 
defendant  shall  be  at  liberty 
into  court  the  sura  of  10/.,  n 
with  the  sum  of  34/.  7*.  1 
10/.  for  costs,  deposited  v't 
sherifi*  of  CamareoH  in  lieu 
apen  the  writ,  atid  returned 
as  paid  into  court,  the  amoi 
i]uired  to  be  deposited  by  tl 
tute  of  the  7  &8  Geo.  4.  c. 
2.,  to  abide  the  event  of  the 
lieu  of  perfecting  bail.  Ao 
further  order  that  the  said  d 


defendant  paid  10/.  into  coui 
entered  a  common  appeai 
but  the  money  deposited  wi 
KherifTwas  not  paid  into  cour 
the  1 6th  JoBoaiy  the  defends 
ni.inded  a  declaration.  Hel 
the  plaintiffs  were  not  obli| 
proceed  until  they  obtained 
was  equivalent  to  special  ba 
the  court  set  aside  the  dem 
declaration  with  costs.  Ha 
olheri,  rxrcalors,  v.  Chamjmr^ 
rnnet,  H.  1836. 
An  issue  was  delivered  framed 
trial  at  nisi  prius,  and  the  pi 
al'tetwards  got  an  order  for  tr 
fore  the  sheriff  without  takinj 
summons  to  amend  the  form 
sue,  and  served  the  order  i 
defendant  with  notice  of 
Held,  that  the  issue,  service 
order,  and  notice  of  trial,  • 
be  set  aside  for  irregularit 
issue  not  having  been  made 
amended  in  the  form  of  an  is 
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be  tried  before  the  sheriff.  (3  &  4 
Will.  4.  c.  42.  s.  17.)  TFardv. 
Peel,T.l8S6.  1135 

A  rule  to  set  aside  an  attachment 
against  the  sheriff  for  not  bringing 
in  the  body  was  discharged,  it  ap- 
pearing that  the  defendant  had  not 
rendered,  and  that  bail  had  not 
been  put  in  so  as  to  be  ready  to 
justify  on  disposing  of  the  rule,  and 
the  court  refused  to  set  aside  the 
attachment  on  the  terms  of  paying 
costs  and  rendering  the  defendant 
in  a  country  cause  in  four  days. 
Rex  V.  Sheriff  of  Lincolnshire  in 
Burton  v.  Gee,  M.  1835.  92 

In  a  cause  tried  before  the  sheriff 
under  a  writ  of  trial,  it  is  not  ne- 
cessary in  applying  for  a  new  trial 
to  state  the  pleadings  in  the  affida- 
vits, for  the  writ  of  trial,  like  the 
postea  in  an  action  which  has  been 
tried  before  a  judge,  is  assumed  to 
be  in  court.  AlUtigan  v.  Thomas, 
M.  1835.  134 

A  sheriff  need  not  deny  collusion  in 
order  to  obtain  relief  under  the  in- 
terpleader act.  Boond  v.  Woodall, 
M.  1835.  11 

Duty  as  to  capias.  See  Writ  of  Ca- 
pias. 

Pleading  in  false  return  by.  See 
Pleading. 

See  Bail — Writ  of  Trial. 

SHIP. 

See  Porter  v.  Izatt.  639 

See  Pleading. 

SHORT-HAND  NOTES. 

See  Costs. 

SIMILITER. 

Adding.  924 

SLANDER. 

The  first  count  of  a  declaration  for 
slander,  after  averring  that  the 
plaintiff  was  possessed  of  a  barley 
stack,  and  had  insured  the  same 
from  fire  in  a  certain  insurance  so- 
ciety, and  that  the  suck  was  burnt 


without  the  default  of  the  plaintiff, 
laid  the  slander  as  follows :  '*  West 
(meaning  the  plaintiff)  is  as  likely 
a  man  as  any  one  to  set  Bre  to  his 
own  barley  stack.'*  '*  A  Tom  and 
Jerry  shop  is  to  be  opened  in  my 
(meaning  the  defendant's)  parish, 
and  the  sign  I  (meaning  tne  de- 
fendant) shall  have  painted,  is  a 
barley  stack  on  fire  with  a  man  in 
the  middle  of  it,"  (thereby  meaning 
that  the  plaintiff  had  unlawfully, 
wilfully  and  feloniously  set  fire  to 
his  said  stack,  with  intent  thereby 
to  defraud  the  said  insurance  so- 
ciety, contrary  to  the  statute.) 
There  was  a  second  count  on  the 
following  words,  "  West  set  fire  to 
his  own  barley  stack,"  with  a  simi- 
lar inuendo  to  that  contained  in  the 
first  count.  The  declaration  con- 
cluded by  alleging  special  damage. 
Semble,  on  demurrer,  that  the  de- 
claration was  bad.  West  v.  Smith, 
E.  1836.  825 

In  a  declaration  for  slander  of  the 
plaintiff's  title  to  property,  alleging 
special  damage,  the  words  must  be 
set  out  in  the  declaration,  so  as  to 
afford  the  defendant  an  opportu- 
nity to  admit  the  uttering  of  the 
words,  and  then  to  bring  before 
the  court  the  question,  whether 
their  effect  was  slanderous  or  not. 
GvUsole  V.  Mathers,  E.  1 836.  694 
See  Pleading. 

SMUGGLING. 
See  Customs  Laws. 

SOLVIT  POST  DIEM. 

See  Bond.  1021,  n.  (a) 

Ashbeev.PidducL  1016 

STAKES. 
Recovering  before  paid  over.         931 

STAMP. 
An  action  was  brought  to  enforce  a 


1190 

contract  far  the  purcliase  of  certain 
shares  in  a  mining  company,  and 
while  sucli  aciion  wai  pending  the 
attorney  for  ilie  plainiitF  wrote  to 
the  defendant'e  ailorney  to  inform 
him  iliBtscatlhad  been  made  upon 
the  ihareB.aad  requesting  to  know 
whether  the  defendant  would  au- 
tliorise  the  plainiifi*  to  pay  the 
anMunt  required,  to  avoid  a  for- 
feiture of  the  shares.  The  defcnd- 
ant'a  attorney  wrote  back  authoriz- 
ing the  plaintifT  to  do  so :  Held, 
that  these  letters  did  not  require 
an  agreement  etamp,  pursuiuii  to 
55  Geo.  3.  e.  IS*.  Parker  v. 
Duiou,  H.  1836.  243 

An  agreement,  bearing  date  in  May 
]831,  was  made  between  A.,  B.  & 
C,  whereby  A.  &  B.,  who  were 
tenants  in  common  of  an  estate, 
agreed  to  sell  it  by  auction,  and 
atler  the  1st  Augutt,  and  before 
the  Ist  Stptembrr,  to  divide  such 
part  of  it  as  should  not  be  sold  ; 
and  it  nsa  further  agreed,  that 
upon  such  sale  and  partition  100^ 
should  be  paid  lo  C,  who  was  ihe 
principal  tenant  of  the  estate,  upon 
his  giving  up  his  farm  at  the  en- 
suing Michaelmas,  and  who  -igret^d 
to  give  up  his  iarm  accordingly. 
No  part  of  the  estate  was  sold  by 
the  1st  August,  but  some  portions 
of  it  were  disposed  of  subsequently, 
and  the  remainder  was  divided  be- 
tween A.  Si  B.,  but  the  partition 
was  not  effected  nntit  March  in  the 
follou'tng  year;  up  lo  which  pe- 
riod, C,  nt  the  dwire  of  ,Y.  &  fl., 
continued  in  possession  and  then 
quilted  :  Held,  that  the  agreement 
did  not  amount  to  a  surrender  by 
C,  of  his  term,  and  thai  it  was  pro- 
perly stamped  with  an  agreement 
stamp.       fTeddall    v.    Capti,    H. 

lasu.  430 

An  action  being  ready  for  trial  at  the 
assizes,  an  agreement  was  entered 
into  that  the  cause  should  be  post- 
|mned  until  the  next  assizes,  upon 
the  defendant  in  that  action,  and 
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the  present  defendant,  who  « 
attorney,  giving  to  the  plai 
promissory  note,  which  wai 
given  up  in  caie  the  p 
failed  in  that  action,  but  ii 
she  obtained  a  verdict  it  w«i 
immediately  enforced.  Tb 
was  accordingly  made  to  the 
tiff  payable  on  demand,  an 
it  was  signed,  a  memoraDdu 
indorsed  upon  it,  etating,  th 
note  was  given  upon  the  com 
mentioned  in  the  ^reemeot: 
that  the  indorsement  waa  tm 
marking  of  the  note  in  or 
identify  it,  and  that  auch  iai 
ment  was  not  part  of  the  di 
as  to  incorporate  (he  agre 
with  it,  and  render  it  an  agn 
requiring  an  agreement  i 
Briliv. Crick,  H.  1836. 
A  horse  of  the  plaintiff  havini 
killed  by  falling  down  an  old 
of  a  mine  which  had  been  CO 
over  for  a  number  of  year 
charged  the  defendant  with 
in  possession  of  the  shafl,  i 
longing  to  a  mine  of  bis  callt 
Ox  Close  Mine.  The  defe 
denied  that  the  shaft  belong 
him,  but  added,  that  ifaiL 
jury  were  called  and  said  i 
his,  he  would  pay  for  the  hor 

A  miners'  jury  being  called 
found  in  writing  that  the  shal 
the  defendant's. 

Held,  in  an  action  on  the 
to  recover  compensation  foi 
horse,  that  such  Rndingofihe 
coupled  with  the  defendant' 
claration,  was  admissible  in 
dence  against  him  to  prove  hi 
in  possession  of  the  shaft.  S 
V.  H7,ile,E.  1836. 

Held,  also,  that  as  the  docu 
did  not  appear  on  the  face  of 
be  an  aw.ird,  it  did  not  requi 
award  stamp.  lb. 
In  the  altsence  of  evidence  th 
instrument,  e.  g.  a  note  heart 
stamp  St  (he  time  it  was  prod 
in  evidence,  and  requiring  ti 
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Stamped  at  the  time  it  was  signed, 
in  order  to  its  being  admissible  in 
evidence,  was  not  so  stamped  at 
the  time  it  wa^  signed  by  the  party, 
the  court  will  assume  that  it  was 
stamped  before  it  was  so  signed. 
IVheatley   v.    Williams,  T.    1836. 

1043 

A  receipt  for  rent,  stipulating  that 
acceptance  of  rent  shall  not  operate 
as  a  waiver  of  a  previous  notice  to 
quit,  does  not  require  an  agree- 
ment stamp  under  55  Geo,  3.  c. 
184.  Doe  d.  fVhebleSf  Kinnear  v. 
Fuller,  M.  1835.  17 

An  agreement  to  make  a  printing 
press  is  within  the  exemption  in 
the  Stamp  Act  55  Geo,  3.  c.  184. 
Schedule  tit.  Agreement,  relating 
to  the  sale  of  goods,  and  does  not 
require  a  stamp.  Pinner  v,  Arnold 
and  another,  M.  1835.  1 

See  Attorney — Legacy  Duty. 

STATUTES. 

Distinction  between  public  and  pri- 
vate 853 
52  Hen.  3.  c.  4.  732 
42Edw.  3.  c.  11.  952 
4:Hen.^.  c.  18.  233 
1  Ric,  3.  c.  7.  445 
4  Hen.  7.  c.  24.  445 

23  Hen.  8.  c.  15.  218 

24  Hen.  8.  c.  12.  225 

25  Hen.  8.  c.  19.  s.  4.  224 
32  Hen.  8.  c.  2.  s.  8.  446 
34  &  35  Hen.  8.  c.  4.  109 
ISEliz.  c.  7.  ibid. 
IS  Eliz.  c.  10.  444 
14£^z.  c.  11.  ibid. 
1 8  Eliz.  c.  3.  362 
18  Eliz.  c.  11.  444 
27  ^/f2.  c.  9.  s.  111.  446 
43  Eliz,  c.  6.  697 

1  Jac.  1.  c.  11.  440 

3  Jac.  1.  c.  7.  s.  1.  129 

3  Jac.  1 .  c.  7.  s.  2.  233 

3  Jac.  1.  c.  15.  677 

7  Jac.  1.  c.  5.  464 

21  Jac.  1.  c.  12.  s.  5.  760 

21  Jac.  1.  c.  16.   (Stat.  Limitations) 

441,  698,  1047 


22  8s  23  Car.  2.  c.  9.  s.  136  4 

29  Car.  2.  c.  3.  176,  255 


C.  o.   8.   1. 


29  Edw.  2.  c.  3.  s.  3. 
8&  9  Wm.  3.  c.  11.  s.  1. 

•— •— C.  11.   8.  8. 

11  &  12  ^dl.  3.  c.  9. 
2  Will.  4*  M.  sess.  1.  c.  5. 


394 

23 

218 

407 

5 

732, 


4  Ann.  c.  16.  s.  12. 
4  Ann.  c.  1 6.  s.  20. 

4  &  5  Ann.  c.  16.  8.  19. 

8  Ann.  c.  7S.  s.  63. 

9  Ann.  c.  25.  s.  2. 
12  Geo.  1.  c.  29.  s.  1. 
12  Geo.  1.  c.  29.  s.  2. 

2  Geo.  2.  c.  22.  8.  13. 
~~— "^*""~"~~~   c.  ym.  s.  X. 

c.  28.  8.  28. 

c.  24. 

3  Geo.  2.  c.  25.  s.  8. 

5  Geo.  2.  c.  30.  s.  7. 

6  Geo,  2.  c.  31. 

11  Geo.  2.  c.  19.  8.  18. 

c.  19.  8.  23. 

c.  19.  8.  19. 

14  Geo.  2.  c.  17. 

c.  21. 

23  Geo.  2.  c.  27. 

c.  30. 

c.  33. 

—————    C.  oo.    8.   1 »/. 


24  Geo.  2.  c.  42. 

31  Geo.  2.  c.  25.  s.  19. 

32  Geo.  2.  c.  28.  s.  16. 

13  Geo.  3.  c.  78. 

14  Geo.  3.  c.  78.  s.  43. 

16  Geo.  3.  c.  33. 

17  Geo.  3.  c.  30. 

33  Geo.  3.  c.  54.  s.  10. 

36  Geo.  3.  c.  52.  s.  11. 

37  Geo.  3.  c.  136.  ss.  5,6. 

c.  187.  8.  56. 

39  Geo.  3.  c.  52.  s.  11. 

c.  73. 

39  &  40  Geo.  3.  c.  67.  s.  3. 

43  Geo.  3.  c.  69. 

c.  46.  368,680,943, 

1025 

c.  46.  s.  2.  496 

c.  46.  8.  2.  170 

c.  16.  s.  3.  767 


813,  1012 

1021 

764 

441 

999 

60 

958 

48 

754 

234 

1024 

602 

951 

1047 

195 

313,  818 

788 

698 

815 

46 

47 

207 

279 

676 

46 

1047 

74 

10 

715 

546 

26 

108 

587 

1047 

1048 

590 

587 

441 

100 
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43  Geo.  3. 
45  Geo.  S. 

47  Geo.  3. 

48  Geo.  S. 


53  Geo.  3. 

54  Gto.  S. 
as  Geo.  3. 

56  Geo.  a. 

57  Gra.  3. 
59  Gra.  3. 


IMOXX  TO  THE 


C.  XIV. 
C.  123. 

c.  123.  1. 1. 


c.  1S4.  I 
c  184. 
c.  56. 


1  Geo.  4.  < 

4  Geo.  *.  I 

5  Geo.  4.  > 

6  Geo.  4.  < 


7  Geo.  4.  c.  46. 

c.  57. 

c.  57.  8.  32. 


1043 
17,  243 


c.  71.  s.  2.    169,496 


c.  70.  a.  21. 

1  &  2  fVill.  4.  c.  58. 

2  irm.  4.  c.  39.      42,  183, '. 
c.  39.  B.  1. 


i&amu.i.  c.  71. 


2  &  S  miL  4.  c  92.  8.  a. 

c.  84.  ■.  30. 
3&*  irHl.A^.  c.  14.  a.  27. 

c.  27.  ■-  19. 

c.  41. 

c.  41.  ■.  3. 

c.  41.  ■.  20. 

c.  42.  •.  1. 

c.  42.  a.  7.     i 

c.  42.  s.  17. 

c.  42.  a.  21. 


c.  42.  8.  22.       1 
c.  42.  a.  23. 
C.  42.   8.  28. 
C.  42.   8.  31. 

-  c.  42.  s.  39.  39, 


:.  42. 


43. 


3  &  4  mu.  4.  (priDted  by  mic 
G.  4.)  c.  53.  99 

c.  53.  8.  30. 

c.  53.  8.  44. 

c.  54.  s.  3. 

c.  56. 

c.  57.  8.  2. 

c.  67.  s.  2. 
i&5  mil.  4-.  c.  62.  s.  31. 

c.  +0. 

c.  76.  s.  56. 

c.  76.  8.  57. 
5  &  6  WiU.  4.  c.  76.  8.  54. 


STOPPAGE  IN  TRANSm 
See  455. 

SURETIES  ON  BOND. 
See  Bail-Bdkd— Sheriff. 

SURRENDER. 
By  operation  of  law  23,  ti 

See  Stamp, 

SURVEYOR  OF  HIGHWAY 
See  AssvHpsiT. 
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SYMOND'S  INN. 
Is  in  Middlesex.  72 

TENDER. 

The  plaintiff's  attorney  wrote  to  the 
defendant,  saying,  unless  the  plain- 
tiff's debt,  together  with  his  (the 
attorney's)  charge  for  the  letter, 
were  paid  at  his  office  on  the  fol- 
lowing Wednesday  Sit  twelve  o'clock, 
proceedings  must  be  immediately 
commenced.  About  ten  o'clock 
on  the  Wednesday  a  clerk  of  the 
defendant  went  to  the  attorney's 
office,  where  he  saw  a  clerk  (a 
boy)  to  whom  he  tendered  the 
amount  of  the  debt.  The  boy 
having  referred  to  the  letter  book, 
refused  to  receive  the  debt  unless 
the  charge  for  the  letter  were  also 
paid.  At  eleven  o'clock  the  at- 
torney issued  the  writ.  Held, 
{Parke  B.  dubitante)  that  the  ten- 
der was  good.  Kirton  v.  Braith- 
watte,  T.  1836.  945 

TENANT  FROM  YEAR  TO 
YEAR. 

See  Landlord  and  Tenant. 

THEN  THE. 

Meaning  of  in  pleading.       179,  191, 

353. 

TIME. 

Allegation  of  in  pleading.      179  and 

183  n.  352,  448 

See  Pleading. 

TIME  TO  PLEAD. 

See  Practice. 

TIN  BOUND,  543. 

TRESPASS. 

The  plaintiff  being  in  the  custody  of 
the   marshal,  was  brought  up  by 


that  officer  to  the  court  of  King's 
Bench  on  an  order  of  that  court, 
obtained  bv  the  defendant,  which 
had  been  lodged  with  him.  He 
was  there  committed  to  the  same 
custody  on  an  attachment  for  non- 
payment of  costs,  and  detained 
accordingly.  Held,  that  he  could 
maintain  trespass  against  the  de- 
fendant who  bad  caused  the  order 
to  be  lodged  with  the  marshal,  so 
as  to  call  on  the  defendant  to 
justify  under  the  process.  Lord 
Abinger  C.  B.  disseniiente.  Bryant 
V.  Clutton,  Gent,  one  ^c,  H.  1836. 

843 
Semble,  a  sheriff  is  liable  in 
trespass  for  arresting  a  person  on 
process  in  which  he  is  wrongly 
named.  lb. 
Where  a  plaintiff  recovered  13*. 
damages  in  an  action  of  trespass 
qttare  clausumf regit,  to  which  only 
the  general  issue  was  pleaded,  it 
was  held  that  he  was  entitled  to  his 
full  costs  as  under  that  plea,  as  re- 
stricted by  the  rules  of  pleading 
of  HiL  term  4  W.  4.  the  freehold 
could  not  come  in  question,  so 
that  the  judge  might  certify  under 
22  &  23  C.  2.  c.  9.  s.  136.,  in 
order  to  insure  to  the  plaintiff  his 
costs.  Hughes  v.  Hughes,  M. 
1835.  4 

TRIAL,  NOTICE  OF. 

A  defendant  was  arrested  in  London 
on  a  bill  of  exchange,  accepted  a 
notice  to  plead  in  four  days,  but 
was  in  Ireland  at  the  time  that 
eight  days'  notice  of  trial  was 
given  to  his  attorney  in  London. 
After  verdict  against  him  in  Lon- 
don,  the  defendant  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground 
that  his  residence  was  then  and  had 
been  for  some  time  past  in  Cork, 
and  therefore  that  he  was  entitled 
to  fourteen  days'  notice  of  trial. 
On  showing  cause,  the  court  dis- 


.f 
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charsed  the  rule,  die  affidavit 
which  it  waa  granted  not  atai 
where  the  defendant  general);  liveili 
or  that  he  was  temporarily  and  n 
permanently  reiident  in  London 
the  lime  of  the  arreit.  Leneharn 
Y.  Goold,  M.  1635.  S3ff 

Coantermand  of  noli  ce  of  i  rial  may  be 
given  eiiher  by  the  attorney  in  ibe 
country,  or  hy  hii  agent  in  town, 
who  is  the  atiomey  upon  the  re- 
cord. CAw/yiiT./'earce,  H.  18S6. 
238 

Effect  of  counlermanding  in   time. 
Doe  V.  Omat.  941 

TROVER. 

Trover    may    be   maintained    by   a 

gratuitous  bailor  of  caiile  againat 

a  wrong -doer,  who  haa  taken  them 

out  of  the  bailee'^  possession. 

Trover  for  caille,  gnods,  and 
chattela.  Plea  as  to  all  the  cat- 
tle mentioned  in  the  declaration, 
that  one  H.  had  fraudulently  sold 
ihem  to  the  plaintiff.  Replication, 
that  H.  had  not  fraudulently  8old 
them  to  the  plaintifT,  on  which  is- 
sue was  joined.  The  plaintiff  in 
his  pariiculars  limited  his  claim  lo 
one  cow.  The  jury  found  that  H. 
had  made  a  fraudulent  sale  of  his 
effectn.  but  thai  the  con  was  the 
properly  of  the  plainiiff,  and  was 
not  sold  by  H.  Held,  thai  the 
verdict  should  have  been  entered 
for  the  plainiifl.     Nkhoh  t.  Bal- 


lard, M.  1835. 
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TRUSTEES. 


Costs  of.  160 

VENDOR  AND  PURCHASER. 
Goods  were  consigned  to  A.  in  Lon- 
ilon.  On  the  arrival  of  the  vessels 
in  llic  river,  the  captains  being 
urgent  that  the  goods  should  be 
taken  out,  applied  to  A.,  who  was 
then  insolvent,  and  who  at  first 
refused  to  give  any  dirccUons,  but 
ultimately,    to    accommodate    the 


captain*,  gave  hi*  mb  a 
order  to  land  the  goods  at  t 
where  he  hod  been  in  the 
landing  goods  under  written 
at  the  same  time  dedari 
he  would  iwt  uke  the  g 
question.  A.  had  no  prei 
his  own  on  the  river,  bu: 
warehoiue  in  the  city.  Th 
were  landed.  <m  the  wharf  ai 
Bway,  and  while  in  the  h 
the  wbarfingen  men  uta 
Irantitu,  shortly  after  «l 
becntne  bankrupt. 

Held,  in  trover  by  the  >i 
of  A.  against  the  wbarfingi 
the  proper  queuion  lo  be 
the  jnry  was.  whether  the  < 
gers  took  possession  of  tb 
for  A.  as  owner,  or  for  the 
of  the  vendor.  Jamet  a 
other,  attigneet  of  Artkur 
tm,a  baHkrapt,  v.  Crj^  « 
hoate,  H.  18SG. 

Held  also,  that  the  dec 
made  by  A.,  that  he  woi 
accept  the  goods  at  the  t 
gave  his  son  orders  to  laik 
nas  admissible  in  e video 
though  it  was  not  commu 
either  to  the  wharfingers 
vendor,  Ih. 
Goods  were  forwarded  from 
by  A'.,  a  carrier,  directed 
plaJntifT  at  Doaglas,  in  the 
Man,  "  care  of  D.  (the  defi 
Bruritmck  Street,  Lieerpool. 
goods  were  landed  at  a 
wharf  in  Lieerfiool  by  A'.,  i 
the  same  day  sent  a  notice  c 
arrival  to  the  defendant,  ai 


>t  the  I 


:  the  I 


delivered,  signed  an  ackno 
mcnt  that  the  goods  in  qi 
had  arrived  for  the  plainiifi. 
defi-ndant  also  entered  them 
clearance  and  manifest  of  a 
about  to  sail  for  the  ItU  of 
but  never  sent  for  them  ur 
sixth  day  after  their  arrival, 
they  were  not  to  be  foun 
was  proved  tliat  on  former 
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tions  when  K>  bad  brought  goods 
consigned  to  the  defendant,  be  had 
desired  them  to  be  lefc  on  the 
wharf  until  he  sent  (or  them. 

Held,  in  an  action  on  the  case 
against  the  defendant  for  not  taking 
proper  care  of  the  goods  in  ques- 
tion, that  there  was  evidence  to  go 
to  the  jury  of  a  delivery  to  and 
acceptance  by  him  of  such  goods. 
Qmggin  V.  Duff,  H.  1836.  553 
In  an  action  for  not  accepting  oil 
bought  by  the  defendant  of  the 
plaintiff,  the  defendant  relied  on 
the  variances  between  the  follow- 
ing bought  and  sold  notes.  The 
bought  note  addressed  to  the  de- 
fendant ran  thus :  "  We  have  this 
day  bought  for  your  use  from  B, 
(the  plaintiff)  100  tons  dry  palm 
oil,  at  3U.  lOs.  per  ton,  to  be 
taken  from  the  quay  at  landing 
weights,  with  customary  allow- 
ances, &c.,  in  cash,  at  fourteen  days 
from  delivery,  less  2^  per  cent, 
discount.  The  above  oil  to  be 
delivered  from  the  Speedy"  or 
"  Charlotte,  expected  to  arrive 
about  November  or  December  next." 
The  sold  note  addressed  to  the 
plaintiff  stated  as  follows  :  "  We 
have  this  day  sold  for  your  use, 

{)ayment  in  fourteen  days  by  cash, 
ess  2}  per  cent,  discount  from 
delivery,  100  tons  dry  palm  oil,  at 
31/.  10*.  per  ton,  ex  Speedy**  and 
"  Charlotte  to  arrive."  Held,  that 
the  apparent  variances  between 
these  notes  might  be  explained  by 
evidence  of  the  mercantile  usage 
respecting  them,  and  that  it  being 
shown  that  by  such  usage  the 
buyer  was  bound  to  take  the  oil 
from  either  ship,  whenever  she 
arrived,  and  that  the  words  •*  ex- 
pected to  arrive"  were  mere  re- 
presentation, and  not  part  of  the 
contract,  the  variances  were  im- 
material, and  did  not  rescind  it. 
Bold  V.  Rayner,  E.  1836.  820 

Certain  leasehold  houses  were  sold 


by  auction,  and  were  described  in 
the  particulars  and  conditions  of 
sale,  as  a  well  secnred  rental  with 
a  reversionary  interest,  and  as  a 
safe  and  desirable  investment.  The 
premises  in  question  were  liable 
to  be  taken  for  the  purposes  of 
the  South  London  Market  Com- 
pany^  under  the  provisions  of  a 
local  act. 

The  particulars  and  conditions 
of  sale  gave  no  notice  of  this 
liability^  and  at  the  trial  the  jury 
found  that  the  vendee  had  no  no- 
tice of  the  act  of  parliament.  In 
point  of  fact,  the  conditions  con- 
tained no  express  warranty  of 
title.  In  an  action  by  the  pur- 
chaser against  the  vendors,  held, 
that  the  first  count  of  the  declara- 
tion stated  the  contract  too  largety, 
in  setting  it  out  as  an  undertaKing  ^ 
by  the  defendants,  that  they  had  . 
good  title  to  sell  the  property  free 
from  all  incumbrances  ana  lia- 
bilities. 

Held  also,  that  the  purchaser, 
on  ascertaining  that  the  liability  to 
which  the  premises  were  subject, 
had  a  right  to  rescind  the  contract, 
and  was  entitled  to  recover  back 
his  deposit  under  the  count  for 
money  had  and  received.  Ballard 
v.  Way  and  another,  E.  1836.  851 
Effect  of  agreement  to  purchase. 

1065 

VENUE. 

Venue  will  not  be  changed  in  a  local 
action  on  special  grounds,  under  3 
&  4  ^.  4.  c.  42.  s.  22.  till  aAer 
plea  pleaded.  Bell  v.  Harrison, 
M.  1835.  193 

Where  in  an  information  in  intrusion 
the  venue  is  laid  in  the  county  in 
which  the  land  li^s,  the  court  will 
order  it  to  be  tried  in  another 
county  without  changing  the  venue, 
on  suggestion  by  the  Attomey- 
Generaf  of  facts  showing  dai^er 
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that  an  imnartial  trial  cannot  be 
had  in  the  nrst  county.  Attorney^ 
General  v.  Parsons,  T.  1836.  980 
Resemblance  of  such  an  inform- 
ation to  trespass.    lb, 

VERDICT  PERVERSE. 

See  New  Trial. 

VESTRY. 

By  the  St.  Pancras  Vestry  Act  (59 
Geo.  3.  c.  39.  s.  19.)  the  vestry- 
men (whose  continuance  in  office 
is  not  limited  to  any  particular 
period)  are  empowered  to  appoint 
the  subordinate  officers,  and  to 
remove  them  at  their  pleasure, 
and  such  officers  are  by  s.  57,  to 
give  bonds  to  the  directors  of  the 
poor  (who  are  annual  officers) 
for  the  faithful  discharge  of  their 
duties. 

Held,  that  subordinate  officers  so 
appointed  are  not  annual  officers, 
and  that  the  bonds  given  by  them  to 
the  directors  of  the  poor  are  not  de- 
termined by  the  latter  going  out  of 
office.  M^Gahey,  Vestry-Clerk  of 
Saint  Pancras,  Middlesex,  v.  Al- 
ston and  another,  £.  1836.        705 

VESTRY  CLERK. 

In  an  action  brought  by  a  vestry 
clerk  of  a  parish,  under  a  clause 
in  a  local  act,  by  which  the  direc- 
tors and  overseers  of  the  poor 
were  to  sue  and  be  sued  in  the 
name  of  their  clerk,  the  defendant 
pleaded  that  the  plaintiff  was  not 
vestry  clerk.  Held,  that  proof  of 
his  having  acted  as  vestry  clerk 
was  sufficient  primd  facie  evidence 
of  his  being  regularly  appointed 
such  clerk.  ArGahey,  Vestry 
Clerk  of  Saint  Pancras  parish,  v. 
Alston  and  Sewell,  T.  1836.  981 
One  of  the  directors  of  the 
vestry  was  called  for  the  plaintiff, 
to  prove  that  he  had  examined 
certain  accounts  rendered  by  tlie 
defendant,  but  had  never  allowed 


them.  Held,  that  he  was  a 
petent  witness,  though  one  a 
real  plaintifis,  not  beii^  perse 
liable  to  costs.    lb. 

WAGES. 

Apportionment  of. 

WALES. 

The  proper  mode  of  procurin 
superior  court  at  J^'^estftmn 
exercise  the  discretion  ^est 
them  by  sect.  14.  of  11  G.  ^ 
1  ff^.  4.  c.  70.,  of  adoptin] 
practice  of  any  court  of 
Session,  &c.  abolished  by  ih 
is  by  motion.  The  practi 
such  a  court,  before  its  abc 
by  that  act,  cannot  be  plead 
an  action  of  scire  facias  on  a 
ment  recovered  therein.  / 
and  others  v.  Bowers,  M.  183i 

WARRANT  OF  ATTORN 

The  defendant  had  obtained  i 
nisi  to  set  aside  a  warrant  < 
torney  dated  the  1st  August 
on  his  own  affidavit,  that  wfa 
gave  it  **  he  was  an  infant  c 
age  of  20  years  or  therealx 
and  on  proof  of  his  r^ist 
baptism,  dated  the  3d  of  Se 
ber  1815.  The  court  disch 
the  rule,  holding  that  the  in 
had  not  been  sufficiently 
out.     Weaver  v.  Stokes,  H.  1 

WATERCOURSE. 

A  claim  by  the  occupier  of  a  c( 
mine  to  sink  pits  in  his  own 
for  the  water  pumped  out  o 
mine,  and  for  the  precipitati( 
the  copper  contained  in 
water,  and  for  that  purpose  t 
iron  into  the  said  pits  and  to  < 
the  same  with  the  said  water, 
afterwards  to  let  it  off,  iro] 
nated  with  metallic  substa 
into  a  watercouse  flowing 
the  land  of  another,  is  a  dai 
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t  within  the  second 
section  of  the  2  &  3  IT.  4.  c.  71. 
Wright  and  another  ».  WilUamt 
and  other*,  H.  1836.  375 

In  a  plea  under  that  statute,  it 
ia  suflicient  to  aver  a  user  of  the 
right  for  forty  years  next  before  the 
commencement  of  the  suit,  and  it  is 
not  necessary  to  allege  that  it  has 
existed  for  forty  years  before  the 
act  complained  of  in  (he  declara- 
tion,    lb. 

Where  a  replication  to  a  plea 
of  enjoyment  of  an  easement  for 
forty  years,  under  the  8  &  3  IV. 
4.  c.  71.,  sets  up  a  life  estate  in 
order  to  bring  the  case  nithin  the 
eighth  section  of  the  act,  it  muat 
show  that  the  plaintiff*  is  the  parly 
entitled  to  the  reversion  expectant 
upon  such  life  estate.     lb. 


WILL. 


WITNESS. 
See  Py 

mine  witnesses,  was  obtained  on 
an  afRdavit,  whicli  staled  that  the 
facts  alleged  in  the  pleas  took 
place  in  the  presence  of  the  wit- 
nesses, that  they  resided  abroad, 
and  that  their  evidence  was  mate- 
rial and  necessary.  The  affidavit 
was  held  sufficient,  although  it 
did  not  say  that  the  evidence  was 
admissible,  or  swear  to  merits,  or 
aver  that  the  application  was  bond 
jide  and  not  for  delay.  Baddeley 
V.  GUmore,  H.  1836.  309 

The  court,  on  making  the  rule 
absolute  for  the  commission,  re- 
fused to  impose  terms  on  the 
party  by  whom  it  was  obtained. 


A  ruh 


lb. 


was  obtained  for  a  com- 
mission to  examine  witnesses  in 
Jamaica,  founded  upon  an  affida- 
vit, stating  that  there  were  several 
persons   residing  in    that   island, 
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but  whose  names  were  unknown 
to  the  deponent,  who  were  cogni- 
sant of  the  facts  on  which  the  is- 
sue was  raised.  The  court  dis- 
charged the  rule,  on  thegroundchat 
the  affidavit  must  either  specify 
the  witnesses  by  name,  or  other- 
wise describe  them.  Gunter  v. 
Mactear  and  othert,  H.  1836.  245 

WORK  AND  LABOUR. 
By  articles  of  agreement  made  be< 
tween  the  plainiifT  and  the  de- 
fendant, for  altering  and  repairing 
a  warehouse  of  the  latter,  it  was 
stipulated  that  in  the  event  of  the 
work  not  being  completed  in  three 
months,  the  plaintiff  should  for- 
feit and  pay  to  the  defendant  the 
sum  of  5/.  weekly  and  every  week 
lie  should  be  engaged  in  such 
work  beyond  the  said  period,  such 
penalty  to  be  deducted  from  the 
amount  which  might  remain  owing 
to  the  plaintiff  on  the  completioti 
of  the  work. 

Held,  in  an  action  brought  for 
extra  work  done  to  the  same  pre- 
mises, that  the  defendant,  who 
had  paid  the  whole  of  the  contract 
price,  was  entitled  to  set  oJT  the 
penalty  against  such  extra  work, 
the  agreement  giving  him  a  two- 
fold remedy,  either  to  deduct  it 
from  the 


74? 
The  value  of  materials  cannot  be  re- 
covered under  a  count  for  work 
and  labour. 

Debt  in  10/.  for  work  and  la- 
bour, and  on  an  account  stated. 
Flea,  as  to  all  the  sum  demanded, 
except  7/.,  nunquam  indebitatui; 
as  to  the  7l.  the  defendant  suffer- 
ed judgment  by  default.  At  the 
(rial  the  plaintiff  proved  materials 
provided  to  the  amount  of  8/.  4/., 
and  work  done  to  the  amount  of 
4/.  4(.  lOd.,  but  gave  no  evidence 
applicable  to  the  account  stated  : 
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— Held,  that  the  defendant  was 
entitled  to  a  nonsuit.  Heath  v. 
Freekmd,  T.  1836.  918 


WRIT. 

Time  of  issuing. 
Reseating. 

675 
674 

WRIT  OF  CAPIAS. 

Since  the  uniformity  of  process  act, 
%  W.  4.  c.  39.  a  sheriff  is  bound 
to  execute  the  writ  of  capioi  by 
arresting  the  defendant  as  soon 
after  that  writ  is  delivered  to  him 
as  he  can  find  opportunity,  and 
cannot  postpone  the  execution  of 
it  at  all  events  till  four  months 
have  elapsed. 

But,  semble,  that  he  is  not  liable 
to  an  action  for  neslisence  in  not 
arresting  when  he  had  an  oppor- 
tunity to  do  so,  without  proof  of 
actual  damage.  Where  such  da- 
mage was  admitted  on  the  plead- 
ings, for  want  of  pleading  the  ge- 
neral issue*  but  no  evidence  was 
S'ven  to  support  the  admission, 
e  court  reduced  a  verdict  for 
40/.  to  40*.  Brown  v.  Jarvis, 
Sheriff  nf  Hants,  T.  1 836.       1 033 

Present  duty  of  sheriff  to  execute,  ib. 
See  Sheriff. 


WRIT  OF  SUMMONS. 

The  uniformity  of  process  act,  2 
H\  4.  c.  39.  schedule  No.  1.  re- 
quires that  the  defendant's  actual 
or  sup)>osed  residence  should  be 
stated  in  the  writ  of  summons. 
A  writ  of  summons  described  the 
defendant's  residence  as  ^^SymondCs- 
inn.  Chancery-lane,  in  the  city  of 
London"  A  rule  to  set  it  aside 
for  irregularity  having  been  ob- 
tained, on  an  affidavit  that  no 
part  of  Symond*S'inn  is  situate  in 
the  city  of  London,  but  in  the 
county  of  Middlesex,  the  court 
discharged  the  rule.  Lewis  v. 
Newton,  M.  1835.  -  72 


A  copy  of  a  writ  of  summoiii  wis 
thus  indorsed  — ' "  This  writ  wu 
issued  by  ^.  Loadeut  32,  Gnd 
James-street^  Bedford  Rom,  igent 
for  the  plaintiff  in  person,  who  re- 
sides at  Barmouik :" — Hdd  insuf- 
ficient.    Lloyd  V.  Jones,  T.  1836. 

915 

The  recital  in  a  writ  of  trial  of  a 
particular  day  as  that  on  which 
the  writ  of  summons  issued,  (pur- 
suant to  Form  5.  in  Reg.  Gen,  HiL 
4  WilL  4.)  is  conclusive,  and  can- 
not be  contradicted  by  parol  efi- 
dence  at  the  trial ;  but  if  a  writ, 
in  the  first  instance  erroneous,  is 
acted  on  by  being  served,  and  is 
afterwards  altered  and  reseakd 
behind  the  defendant's  back,  so  as 
to  defeat  a  tender  made  by  hnn 
after  it  was  first  served,  and  be- 
fore it  was  amended,  the  tna!  will 
be  set  aside,  and  the  writ  of  trial 
amended  on  motion,  by  inserting 
the  day  on  which  the  writ  of  sum- 
mons was  resealed.  jrippell  t. 
Robert  Manley,  E.  1 836,  672 

If  the  copy  of  a  writ  of  summons  in 
assumpsit,  which  is  served  on  a 
defendant,  omit  the  words  "  on 
promises/'  it  is  not  a  ground  for 
setting  aside  the  writ  itself,  but 
only  an  objection  to  the  copv. 
Chalkley  v.  Carter,  M.  1835.  210 

WRIT  OF  TRIAL. 

Issue  having  been  joined  on  22d  Ju/v, 
the  defendant  took  out  a  summons, 
calling  on  plaintiff  to  try  before 
a  sheriff  in  a  fortnight,  and  a  judge 

f ranted  an  order  accordingly, 
'he  plaintiff  took  out  a  summons 
to  rescind  that  order,  and  another 
order  was  obtained  to  try  at  the 
next  court  day : — Held,  first,  that 
the  judge  had  no  power  to  make 
such  an  order;  secondly,  that  a 
motion  for  judgment  as  in  case  of 
nonsuit,  in  Michaelmas  term,  was 
premature;  and,  lastly,  that  that 
motion  having  been  made  on  the 
faith  of  a  judge's  order,  which  was 
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overturned  by  decision  of  the 
court,  the  rule  for  judgment  as  in 
case  of  a  nonsuit  should  be  dis- 
charged without  costs.  fVright  v. 
Skinner,  M.  18.^o.  69 

Semble,  that  when  an  application  has 
been  made  to  a  judge  at  chambers 
for  a  writ  of  trial  under  the  3  &  4 
JVill.  4.  c.  42.  s.  17.,  and  he  has 
refused  to  make  the  order,  that 
the  court  will  not  entertain  the 
application,  although  the  party 
might  under  the  act  have  in  the 
first  instance  come  before  the 
court.     Duties  v.  Lloyd,  M.  18d5. 

28 

Where  in  an  action  of  debt  tried  be- 
fore the  sheriff,  the  defendant  was 
suffered  to  prove  in  reduction  of 
damages  a   part  payment  of  the 


plaintiff's  demand,  though  nun- 
quam  indebitatus  was  the  only 
plea  on  the  record,  the  court  re- 
fused a  rule  for  a  new  trial,  on  the 
ground  that  the  objection  was  not 
made  at  the  trials  and  it  was  not 
sworn  that  the  plaintiff  was  taken 
by  surprise  by  the  evidence  ad- 
mitted. Wright  V.  Skinner,  H. 
1836.  277 

Semble,  that  where  an  action  has  once 
been  tried  before  the  sheriff  under 
a  writ  of  trial,  the  defendant  can- 
not obtain  judgment  as  in  case  of 
nonsuit,  but  defendant  may  move 
to  discharge  the  order  for  the  writ 
of  trial,  and  take  the  cause  down 
to  the  assizes  by  proviso.  Day  v. 
Day,H.lS36.  314 
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